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PREFACE 

TO  THE   THIRD  EDITION 


Mr.  Leonard  Bristowe,  who  assisted  to  prepare 
the  Second  Edition,  having,  a  few  years  since,  been 
appointed  a  Judge  of  the  Transvaal  High  Court,  similar 
assistance  was  now  impossible ;  to  the  author's  great 
regret  and  misfortune. 

Since  the  appearance  of  the  Second  Edition  a  large 
number  of  cases  relating  to  mines  have  been  before 
the  ordinary  tribunals ;  of  which  unusual  proportions 
reached  the  Court  of  Appeal,  and  the  House  of  Lords. 
The  Privy  Council  has  also  contributed  its  share.  And 
legislation  has  done  something;  although,  if  it  had 
done  less,  it  would  have  done  better. 

There  have  been  further  decisions  as  to  particular 
substances  being,  or  not  being,  minerals.  But  the 
interval  has  not  resulted  in  settling  the  legal  meaning 
of  the  word  "  mineral."  Indeed,  it  has  left  it  more 
unsettled  than  before. 

The  previous  position  is  worth  recalling.  In  Hext  v. 
Gill  Mellish,  L.J.,  stated,  t}ia,t,prinid  facie,  a  reservation 
of  '*  minerals ''  includes  "  every  substance  which  can 
be  got  from  underneath  the  surface  of  the  earth  for 
the  purpose  of  profit.''  In  the  same  case  James,  L.J., 
suggested,  that  the  question  ought  to  be  one  of  fact  to 
be  determined  according  to  the  **  vernacular ''  of  the 
classes  interested  at  the  date  of  the  instrument.  In 
Glasgow  v.  Farie  (in  the  House  of  Lords)  Lords 
Halsbury  and  Macnaghten  objected  to  the  definition  of 
Mellish,  L.J. ;  on  the  ground  of  the  uncertainty  arising 
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from  the  element  of  profit ;  and  Lord  Halsbm-y  expressed 
a  preference  for  the  view  of  James,  L.J.  In  Jersey  v. 
Xeath  Poor  Laiv  Union  the  Court  of  Appeal  expressed 
the  view,  that,  when  Mellish,  L.  J.,  referred  to  "  profit," 
he  meant  a  substance  which  had  an  **  independent  use 
and  value  " ;  and,  v^ith  this  reading  of  his  definition, 
they  stated,  that  it  stood  undisturbed.  Bowen,  L.J., 
went  even  further ;  suggesting,  that  in  Glasgow  v.  Farie 
Lord  Halsbury  might  not  have  been  *'  perfectly 
reported/'  Subsequently  in  the  Irish  Court  of  Appeal 
Lord  Ashbourne  expressed  approval  of  the  definition. 

In  this  state  of  the  previous  authorities  judges 
of  first  instance  held  themselves,  in  recent  cases, 
bound  by  the  definition.  But,  in  the  still  more  recent 
case  of  Toddy  Birleston  d-  Co.  v.  N.  E.  R.  Co.  (in  the 
Court  of  Appeal)  Lord  Halsbury  again  found  his  oppor- 
tunity, and  used  it;  and  not  without  emphasis.  He 
stated,  that,  in  his  opinion,  the  House  of  Lords  did  not 
adopt  the  definition :  he  repeated  his  opinion  that  it 
was  wrong;  and  he  repudiated  the  innuendo  in  the 
suggestion  that  he  had  been  misreported. 

It  is  difficult  to  see  how  the  amendment  suggested 
by  the  Court  of  Appeal  meets  the  objection  of  Lords 
Halsbury  and  Macnaghten ;  and  meanwhile  no  further 
definition  has  been  attempted.  It  is  hardly  too  much 
to  say,  that,  in  the  result,  it  is  now  impossible  to  tell 
for  certain  what  the  word  *' mineral,''  in  its  legal 
sense ;  the  very  foundation  of  the  subject  of  this 
treatise ;  really  means.  For  the  lay  cynic  this 
position,  and  the  circumstances  under  which  it  has 
arisen,  will  have  their  humorous  side.  For  the 
practising  lawyer  the  position  will  have  other 
compensations. 

There  have  been  further  decisions  as  to  the  circum- 
stances under  which  mines  become  **  open  "  ;  including 
Greville-Nugent  v.  Mackenzie,  in  the  House  of  Lords. 
According  to  Chaytor  v.  Trotter  (in  the  Court  of  Appeal), 
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which  is  the  latest ;  and,  (although  it  has  not  found  a 
corner  in  the  Law  Keports) ,  the  most  important ;  the 
question  is  in  every  case  one  of  intention ;  which  need 
not  be  expressed,  but  may  be  gathered  from  the  facts. 

The  position  with  respect  to  mines  under  the  sea- 
shore, and  the  sea,  has  been  illustrated  in  Lord 
Advocate  v.  Wemyss,  in  the  House  of  Lords.  There  are 
important  observations  in  the  same  case  by  Lord 
Watson  upon  the  question  as  to  the  effect  of  acts  of 
ownership  in  presuming  property  or  possession. 

There  have  been  several  further  decisions  under  the 
Settled  Land  Acts.  Of  these  Akhm's  Settled  Estate  (in 
the  Court  of  Appeal)  is  the  most  important.  This  case 
shows  the  large  powers  vested  in  a  tenant  for  life. 
Amongst  others,  he  may,  where  it  is  usual  and 
beneficial,  grant  a  lease  with  a  minimum  rent  on  an 
ascending  scale ;  and  with  a  provision  for  its  cesser 
before  the  end  of  the  term. 

The  reforming  theorists  passed  the  Land  Transfer 
Act,  1897  ;  with  clauses  enabling  its  compulsory,  as 
well  as  its  voluntary,  application.  The  Act,  and  the 
rules  thereunder,  contain  elaborate  provisions  for 
registering  titles ;  a  large  number  of  which  are  confined 
to  mines.  Where  its  application  is  voluntary,  the  Act, 
like  its  predecessors,  is  a  fiasco.  Where  it  is  com- 
pulsory, the  Act  is  a  nuisance. 

The  infinite  variety  of  the  questions  which  arise 
under  the  law  of  support  has  produced  many  further 
decisions. 

Jordeson  v.  Sutton,  dc,  Co.,  and  Fletclier  v.  Birkenhead 
Gm-poration  (both  in  the  Court  of  Appeal) ;  Tnnidad,  dr., 
Co.  V.  Ainbard  (in  the  Privy  Council) ;  and  Salt  Union,  dc. 
V.  Brunner,  Mond  d  Co. ;  show  that  the  owner  of  a  bed  of 
**  running  silt  "  ;  or  of  asphalt  or  pitch;  or  of  brine  ; 
may  be  entitled  to  have  it  supported. 

Neiv  Sharlston  Co.  v.  Westmorland  (in  the  House  of 
Lords)  shows,  that  an  injunction  may  be  obtained  to 
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protect  the  right  of  support,  although  the  daruage  is 
inappreciable. 

The  same  case ;  and  Butterknowle,  dc.^  Co.  v.  Bishop 
Auckland,  (&c.y  Society  (also  in  the  House  of  Lords) ;  are 
important  upon  the  effect  of  compensation  clauses  in 
instruments  of  severance,  where  the  intention  would 
otherwise  be  doubtful. 

The  latter  case  is  also  the  latest  authority  for  the 
statement,  that,  in  order  to  exclude  the  right  of  support, 
the  intention  must  be  shown,  either  by  express  words, 
or  by  "necessary  implication."  Aspdm  v.  Seddon 
(which  came  before  the  Court  of  Appeal  in  1875)  is  one 
of  the  few  cases  (if  not  the  only  case)  in  which  the 
defence  of  "  necessary  implication  "  has  succeeded ; 
and  it  is  perhaps  doubtful,  whether,  in  the  face  of 
the  rule  of  construction  next  mentioned,  that  case 
is  still  an  authority.  The  public  spirit  of  litigants 
may  be  trusted  in  the  future  (as  in  the  past)  to 
endeavour  to  find  examples  of  what  is  **  necessary 
implication,''  and  to  succeed  in  finding  examples  of 
what  is  not. 

Butterknowle,  dx.,  Co,  v.  Bishop  Auckland,  dc,  Societji 
is  also  important  for  the  rule  of  construction,  which  it 
laid  down.  It  was  there  stated,  that,  in  instruments 
inter  partes  or  Inclosure  Acts,  if  the  introduction  of 
a  provision  to  the  effect,  that  the  surface  must  not  be 
let  down,  would  not  be  inconsistent  with  the  actual 
provisions,  the  instrument  or  Act  must  be  read  as  if 
such  a  provision  had  been  introduced.  The  rule  is 
the  legitimate  outcome  of  a  long  course  of  decisions ; 
ending  with  Davis  v.  Treharne,  and  Love  v.  Bell,  which 
came  before  the  House  of  Lords  in  the  years  1881  and 
1884.  But  it  is  an  amazing  departure  from  the  usual 
mode  of  construing  documents.  And  there  can  be  no 
doubt,  that,  as  regards  the  great  majority  of  previous 
instruments  and  Acts,  it  defeats  the  intention.  When, 
under  such  instruments  or  Acts,  the  fullest  working 
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powers  were  granted,  or  even  reserved,  the  parties 
meant  what  they  said.  The  decisions,  from  which  the 
rule  is  drawn,  apparently  rest  jipon  the  notion  that 
there  is  some  peculiar  sanctity  in  surface  property. 
But,  when  the  Inclosure  Acts  of  the  eighteenth  century 
were  passed,  there  was  no  more  sanctity,  to  say  the 
least,  in  the  ownership  of  a  piece  of  moorland  surface 
than  there  was  in  other  kinds  of  ownership. 

Clippens  Oil  Co.  \.  Edinburgh,  dc,  Trustees  (in  the  House 
of  Lords),  a  case  under  a  special  Act,  upheld  the  right 
of  support  for  a  line  of  waterpipes ;  approving  and 
following  L.  d'  N.  W.  R.  Co.  v.  Evans,  which  came  before 
the  Court  of  Appeal  in  the  year  1892. 

Mancliester  Coiporation  v.  New  Moss  Collien/  Co.  (in 
the  Court  of  Appeal)  decided  that  mines  outside  "  the 
prescribed  distance  "  are  subject,  not  to  the  *'code'' 
under  the  Wat.  CI.  Act,  but  to  the  general  law;  a 
question  of  far-reaching  importance.  This  case  is  now 
imder  appeal  to  the  House  of  Lords. 

Bwllfa,  d'c.  V.  Pontypridd  Waterworks  Co.  (in  the 
House  of  Lords) ;  and  G.  N.  B.  Co.  v.  Inland  Revenue 
Commissioners  (in  the  Court  of  Appeal) ;  decided,  that  a 
counter-notice  under  the  Rail.  &  Wat.  CI.  Acts  does 
not  involve  a  transaction  of  sale  and  purchase. 

In  James  Joicej/  d  Co.  v.  N.  E.  R.  Co.  (in  the  Court 
of  Appeal)  it  was  held  to  be  a  result  of  the  two  latter 
cases,  that,  in  measuring  compensation  under  the  Acts, 
the  fact  (when  it  occurs)  of  there  being  other  mines  in 
the  neighbourhood,  which  the  claimant  might  have 
worked,  must  be  regarded.  This  decision  has  been 
submitted  to  the  House  of  Lords.  And,  although 
judgment  has  not  yet  been  given,  the  House  did  not 
call  upon  the  appellants  to  reply.  There  have  been 
many  hundreds  of  awards  during  the  last  sixty  years, 
with  which  the  decision  of  the  Court  of  Appeal  is 
inconsistent. 

Manchester  Corporation  v.  New  Moss  Collienj  Co.  (already 
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mentioned)  decided,  that,  in  default  of  a  counter-notice 
under  the  Wat.  CI.  Act,  the  parties  were  remitted  to 
their  common  law  rights.  The  case  was  one  of  lateral 
minerals  not  held  under  the  same  title  as  that  of  the 
vendor ;  and  the  decision  (as  in  the  case  of  the  other 
decision  in  the  same  case)  is  one  of  far-reaching 
importance. 

Jordeson  v.  Sutton,  dc,  Co.  (already  mentioned)  con- 
tains important  observations  upon  the  right  of  support 
from  underground  water. 

Salt  Union,  dx.  v.  Bninner,  Mond  d  Co.  (already  men- 
tioned) illustrates  the  dijB&culty  of  obtaining  a  remedy 
for  brine  subsidence. 

Greenwell  v.  Low  Beechhurn  Coal  Co. ;  and  Hall  v. 
Norfolk ;  show,  that  a  person,  who  has  not  worked,  but 
is  in  possession  when  the  subsidence  happens,  is  not 
liable. 

In  Tunniclife,  dc.  v.  West  Leigh  Colliery  Co.  the 
Court  of  Appeal  (by  a  majority)  decided,  that  the  risk 
of  a  second  subsidence  may  be  considered  in  assessing 
damages. 

Bulli  Coal  Co.  v.  Osborne  (in  the  Privy  Council)  has 
decided,  that  it  is  not  essential,  in  order  to  avoid  the 
application  of  the  Statute  of  Limitations  in  cases  of 
trespass,  to  show  the  concealment  of  the  fraud,  as  well 
as  its  existence ;  and,  in  so  deciding,  the  Court  said, 
that  their  conclusion  was  not  opposed  to  any  authority. 
As  a  fact,  this  decision  was,  it  is  submitted,  in 
direct  disregard  of  a  long  line  of  previous  authority. 
But,  if  it  is  followed  in  the  ordinary  tribunals,  it  will 
be  forgiven  by  those,  who  thought,  that  the  law  em- 
bodied in  the  previous  authority  was  a  perversion  of 
justice ;  and  also  that  the  only  remedy  was  an  Act  of 
Parliament. 

There  have  been  many  further  decisions  under  the 
Coal  Mines  Reg.  Act,  1887,  and  the  Met.  Mines  Reg. 
Act,  1872,  and  the  amending  Acts.     To  the   list  of 
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amending  Acts  must  now  be  added  the  Mines  (Prohibi- 
tion of  Child  Labour  Underground)  Act,  1900 ;  the 
Coal  Mines  Eeg.  Act,  1887,  Amendment  Act,  1903  ; 
the  Coal  Mines  (Weighing  of  Minerals)  Act,  1905; 
and  the  Notice  of  Accidents  Act,  1906.  There  have 
been  several  new  orders  as  to  explosives  under  s.  6 
of  the  Coal  Mines  Act,  1896. 

The  Factory  and  Workshop  Act,  1901,  has  replaced 
previous  legislation  on  the  same  subject. 

It  would  be  hard  to  find,  in  modern  times,  any- 
thing more  shameful  than  the  Trade  Disputes  Act, 
1906 ;  except  perhaps  the  circumstances,  under  which 
it  became  law.  Against  the  Worknaen's  Compensation 
Act,  1906,  (although  due  to  similar  picketing  on 
the  one  side,  and  imbecility  on  the  other),  little  by 
comparison  can  be  urged. 

The  Author  is  under  the  deepest  obligations  to  his 
friend  Mr.  K.  L.  Megarry,  of  the  Chancery  Bar,  for 
bringing  the  Tables  of  Cases  and  Statutes,  and  the 
Index  down  to  the  present  time,  and  into  their  present 
shape,  a  work  of  untiring  service ;  and  for  passing  this 
edition  through  the  press;  and  also  for  correcting 
many  of  the  mistakes  which  appeared  in  the  previous 
editions. 

R.   F.   MacS. 

May,  1907. 
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NOTB. — It  is  requested  that  the  following  may,  as  far  as  possible, 
he  separated  and  pasted  into  their  proper  places* 

P.  2,  n.  *.    Add  reference  to  Batten  Pooll  v,  Kennedy,  [1907]  1  Ch.  at  p.  266. 

P.  3.    Between  lines  13  and  14,  add — 

It  has  been  held,  that  the  word  "  mines  "  includes  not  merely  the  actual    |*  Mines "  may 
bed  in  which  the  minerals  lie,  but  so  much  of  the  adjoining  strata  as  has  to  be  P^^^J^®.  r?^8 
removed  for  the  purpose  of  working  them.     It  therefore,  it  has  been  held,  ^^^^J^"^^°^ 
includes  the  roads  properly  made  in  the  adjoining  strata  for  the  purpose  of 
reaching  and  carrying  away  the  minerals,  and  all  proper  alterations  of  such 
roads  subsequently  made  for  the  same  purpose  (Batten  Pooll  v,  Kennedy,  [1907] 
1  Ch.  256,  261,  267).    This  conclusion  was  founded  upon  Eardley  v,  Granyille, 
3  Ch.  D.  826  (see  patt^  p.  7).     But  it  is  with  respect  submitted,  that  there  is 
nothing  in  that  case  which  justifies  so  wide  a  meaning  for  the  word  "mines." 
And  it  is  also  submitted,  that  the  conclusion  is  not  consistent  with  one  of  the 
points  decided  in  a  case  which  was  itself  discussed  for  another  purpose,  namely. 
Proud  V.  Bates,  34  L.  J.  Ch.  406  (cited  post,  pp.  81,  425,  426).    If  the  con- 
clusion be  right,  it  would  not  have  been  necessary  for  Wood,  V.-C,  in  Proud  v. 
Bates,  to  find  other  grounds  (as  he  did,  see  pott,  pp.  425,  426)  for  dealing  with 
the  contention  as  to  the  user  of  the  way  there  in  question  in  its  altered  state. 

P.  8,  n.  1.    Add  reference  to  Batten  Pooll  v«  Kennedy,  [1907]  1  Ch.  256. 

P.  8,  n.  T.    Add  after  "  1897,  s.  7  (2)  "—(now  repealed). 

P.  21,  n.  >.    Add  reference  to  Batten  Pooll  v,  Kennedy,  [1907]  1  Ch.  at 
pp.  265,266. 

P.  43.    Add  after  "  canal "  in  line  7— 

And  when  a  railway  is  a  boundary,  it  resembles  a  canal  in  that  respect 
(Thompson  v,  Hickman,  [1907]  1  Ch.  550). 

P.  68,  n.i.    Add  reference  to  Thompson  v,  Hickman,  [1907]  1  Ch.  660. 

P.  66,  n.  ».    Substitute  for  "  W.  N.  1906,  p.  191  "—[1907]  1  Ch.  22. 

P.  66,  n. ».    Substitute  for  "  Times,  23  Nov.,  1906  "—[1907]  1  Ch.  159. 

P.  80.     Between  lines  16  and  17,  add— 

If  the  word  "mines"  includes  not  merely  the  actual  bed  in  which  the  Roads 
minerals  lie ;  but  the  roads  properly  made  in  the  adjoining  strata  for  the  pur-  properly  made 
pose  of  reaching  and  carrying  away  the  minerals,  and  all  proper  alterations  of  in  auijoining 

strata. 
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snch  roAds  sabseqaently  made  for  the  same  purpose  (as  to  which  see  add. 
to  ante^  p.  3)  ;  the  right  of  user  extends  to  such  roads  as  well  as  to  the  space  in  the 
actual  bed  which  the  working  of  the  minerals  creates  (Batten  PooU  v.  Kennedy, 
[1907]  1  Ch.  267).  The  right  of  user  does  not,  however,  extend  to  roads  not  so 
properly  made  or  altered  (id.). 

P.  80,  line  21.    After  the  word  "  mines,"  add— 

or  of  roads  properly  made  or  altered  as  above  mentioned, 

P.  81,  n.  ».    Add  reference  to  Batten  PooU  v.  Kennedy,  [1907]  1  Ch.  at 
pp.  265,  266. 

P.  81,  n.  *.  Add  reference  to  Batten  Pooll  r.  Kennedy,  [1907]  1  Ch.  256. 
P.  82,  n.  \  Add  reference  to  Batten  Pooll  r.  Kennedy,  [1907]  1  Ch.  256. 
P.  97,  n.  «.    Add  reference  to  Batten  Pooll  r.  Kennedy,  [1907]  1'  Ch.  256. 

P.  114,  line  19.    For  "of"  read  "at." 

P.  114,  third  sidenote.    Omit  "or  contribution." 

P.  142.     Between  lines  20  and  21,  add^ 

After  the  expiration  of  their  statutory  power  to  purchase,  a  railway  company   Position  after 

may  purchase  minerals  within  their  limits  of  deviation,  if  the  purchase  is  expiration  of 

reasonably  incidental  to  their  business  (Thompson  r.  Hickman,  [1907]  1  Ch.  550).    statutory 

powers. 

P.  167,  n.  *.    Before  the  words  "  Cf.  the,"  &c.,  insert- 
See  Re  Powell,  W.  N.  1884,  p.  67. 

P.  204,  n.  8.    Add  reference  to  Thompson  v.  Hickman,  [1907]  1  Ch.  550. 

P.  216,  n.  8.    Add— 

See,  however.  Batten  Pooll  r.  Kennedy,  [1907]  1  Ch.  256  (as  to  which  see  add. 
to  ante,  p.  3). 

P.  220,  n.  *.    Add  reference  to  Batten  Pooll  v,  Kennedy,  [1907]  1  Ch.  256. 

P.  265,  n.  1,    Add— 
Affirmed,  [1907]  1  K.  B.  205. 

P.  283.    Between  lines  25  and  26,  add- 
Where  a  lease  was  granted,  subject  to  an  exception  of  mines,  and  to  a  power  Effect  on 
to  the  mine  owner  to  destroy  the  surface  by  withdrawing  support  therefrom  and  building 
otherwise ;  and  the  lease  contained  a  covenant  by  the  lessee  to  build ;   the  covenant  of 
covenant  was  held  not  to  be  extinguished  by  the  existence  of  the  power  reserved  right 
(Molyneux  v.  Richard,  [1906]  1  Ch.  34).  sup'^ortT™'^ 

P.  331,n=.    Add— 
Affirmed  3  Rail.  Cas.  471. 


ADDENDA   AND   CORRIGENDA  Ixxlx 

P.  360,  n.  3.    Add— 

This  case  is  now  ander  appeal  to  the  House  of  Lords. 

Pp.  367—8. 

Joicey  r.  N.  E.  R.  Go.    The  decision  of  the  Court  of  Appeal  in  this  case  has 
been  submitted  to  the  House  of  Lords,  who  have  not  yet  given  judgment. 

P.  376.    Add  as  footnote  to  line  9— 

This  case  is  now  under  appeal  to  the  House  of  Lords. 

P.  387,  n.  '.    After  **  et  seq. "  add  reference  to  English  v.  Metropolitan  Water 
Board,  [1907]  1  K.  B.  588. 

P.  392,  n.  8.    Add— 
Affirmed,  [1907]  1  K.  B.  206. 

P.  400,  line  20.    For  "  case  "  read  "  Case." 

P.  403.     Between  lines  25  and  26,  add- 
Where  a  lease  was  granted,  subject  to  an  exception  of  mines,  and  to  a  power  ^^Act  on 
to  the  mine  owner  to  destroy  the  surface  by  making  spoil-banks  and  otherwise  ;  building 
and  the  lease  contained  a  covenant  by  the  lessee  to  build ;  the  covenant  was  covenant  of 
held  not  to  be  extinguished  by  the  existence  of   the  power  (Molyneuz  v.  reserved  spoil- 
Richard,   [1906]  1  Ch.  34).  *»^  powers, 

P.  426,  n.'.    Add— 

Cf.  Batten  PooU  v,  Kennedy,  [1907]  1  Ch.  256  (as  to  which  see  add.  to  ante, 
p.  3). 

P.  532,  line  29.    After  "  amount,"  add— 

And  there  is  a  similar  priority  for  compensation  under  the  Workmen's 
Compensation  Act,  1906  (see  s.  5  (4)). 

P.  538,  n.  *  (to  p.  537).  Substitute  for  "  Matthews  r.  Harris  "—Matthews  r. 
Carlisle. 

P.  579,  n.  K     Add- 
As  to  the  powers  of  the  British  Bechuanaland  Concession  Court  to  modify 

concessions  of  miuing  rights  made  by  native  chiefs  ;  see  Vilander  Concessions 

Syndicate  r.  Cape  of  Good  Hope  Government,  [1907]  A.  C.  186. 

P.  582,  n.  *.    Add  reference  to  Thompson  v,  Hickman,  [1907]  1  Ch.  550. 
P.  595,  n.  7.    For  "  Cowper  t.  Blake,"  read  "  Cowper  v.  Baker." 
P.  596,  n.  \    For  "  Cowper  v,  Blake,"  read  "  Cowper  v.  Baker." 

P.635,  n.*.    Add— 

An  order  removing  a  check-weigher  is  not  bad  merely  because  it  provides 
that  he  shall  "  henceforth  "  cease  to  perform  the  duties  of  check-weigher  in  the 
mine  in  question  (R.  v,  Llewellyn,  96  L.  T.  32). 

M.M.  / 


ADDENDA  AND   COBBIGBNDA.  IXXX 

P.  646.    Between  lines  3  and  4,  add,  as  a  second  note — 
This  section  is  amended  by  s.  1  of  The  Notice  of  Accidents  Act,  1906 ;  see 
post,  p.  726. 

Pp.  646 — 7,    Omit  sub-s.  I  of  s.  35,  and  add  as  a  note — 
Sub-s.  1  was  repealed  by  s.  2  of  The  Notice  of  Accidents  Act,  1906,  and 
another  provision  substituted  :  see  post,  p.  726. 

P.  679,  n.  K    Add  reference  to  s.  3  of  The  Notice  of  Accidents  Act,  1906,  pott^ 
p.  727. 

P.  692,  line  1.    Omit  "  and,"  and  after  "  1904  "  add— 
and  Dec.  17th,  1906. 

P.  698.    Add,  as  a  further  note  to  s.  11 — 

This  section  was  partly  repealed  by  s.  2  of  The  Notice  of  Accidents  Act,  1906, 
and  another  provision  substituted  :  seejpoff,  p.  727. 

Pp.  718—9.    Add  note  to  word  •'  mine  "  in  line  10  from  foot- 
See  8.  3  of  The  Notice  of  Accidents  Act,  1906,  post,  p.  727. 


MINES,  QUAERIES,  AND 

MINERALS. 


CHAPTER  I. 

MEANINGS  OF  MINE,  QUAEKY,  MINEEALS,  SOIL,  AND 
LIKE  WOEDS  AND  EXPEESSIONS. 

Sect.  1— MINE,  VEIN,   SEAM,  BED,  STRATUM,    QUABRY, 

COLLIERY. 

(a)  Mine,  Vein,  Seam,  Lode,  Bed,  and  Stratum. 

"Mine"  is  defined  in  Johnson's  Dictionary  as  "a  place  or  Deflnltiona of 
cavern  in  the  eai-th,  which  contains  metals  or  minerals  : "  in 
Webster's  Dictionary  as  "  a  pit  or  excavation  in  the  earth  from 
which  metallic  ores  or  other  mineral  substances  are  taken  by 
digging :  "  in  Worcester's  Dictionary  as  "  a  subterraneous  work 
or  excavation  for  obtaining  metals,  metallic  ores,  or  other 
mineral  substances,  a  pit,  a  cavern ; "  and  in  Wharton's  Law 
Lexicon  as  ''  an  excavation  or  cavern  in  the  earth  which  yields 
metals  or  minerals." 

**  Vein  "  is  defined  in  Webster's  Dictionary  as  **  a  seam  or  Definitions  of 
layer  of  any  substance  more  or  less  wide  intersecting  a  rock  or  lode' bed,  * 
stratum,  and  not  corresponding  with  the  stratification ;  often  **™^'*"^* 
limited  in  the  language  of  miners  to  such  a  layer  or  course  of 
metal  or  ore ;  "  and  in  Bichardson's  Dictionary   as   "  lineal 
tubes,  which  convey  the  blood  in  animals ;  lineal  streaks  in 
mineral  or  vegetable  bodies."     The  Encyclopaedia  Britannica 
thus  defines  veins,  lodes,  and  beds  : — "  Veins  "  or  "  lodes  "  are 
tabular  or  sheet-like  deposits  of  minerals,  which  have  been 
formed  since  the  rocks  by  which  they  are  surrounded.     They 
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differ  therefore  by  their  subsequent  origin  from  beds, 
which  .  .  .  are  of  contemporaneous  origin  with  the 
enclosing  rocks.^  "  Seam  "  is  defined  in  Webster's  Dictionary 
as  "a  thin  layer  or  stratum ;  a  narrow  vein  between  two 
thicker  ones ;  as  a  seam  of  coal."  *'  Stratum "  is  defined 
in  Johnson's  Dictionaiy  as  "  a  bed ;  a  layer ;  "  and  in 
Webster's  as  "  a  bed  of  earth  or  rock  of  any  kind  formed 
by  natural  causes,  and  consisting  usually  of  a  series  of 
layers." 

If  there  are  a  particular  number  of  veins  within  or  under  a 
piece  of  land,  there  are  precisely  the  same  number  of  mines 
occupying  precisely  the  same  areas.  In  this  sense  the  primary 
meaning  of  mine  is  vein.^  Consistently,  however,  with  this, 
each  word  seems  to  have  a  distinct  meaning  of  its  own.  In 
strictness  a  mine  is  not,  it  would  seem,  •*  properly  so  called, 
until  it  is  opened.  It  is  at  best  but  a  vein  of  coals  before."^ 
Indeed  it  has  been  laid  down  that  a  grant  of  ''lands  and 
mines,"  where  some  of  the  veins  in  question  are  open  and 
others  hidden,  wiU  only  pass  the  open  veins.^  On  the  other 
hand,  mines,  where  unopened  mines  are  spoken  of,  mean  in 
strictness  nothing  more  nor  less  than  veins  or  seams.^  In 
fact,  mine  appears  in  its  primary  sense  to  imply  openness, 
and  vein  or  seam  appears  in  its  primary  sense  to  exclude  that 
notion. 

In  a  secondary  sense,  however,  mine  may  be  said  to  mean  a 
closed  vein.  "  Although  a  vein  be  not  open,  but  close,  yet  it 
might  be  termed  a  mine — that  which  is  not  open  may  be  called 
a  mine."®  And,  on  the  other  hand,  veins  or  seams  may,  in  a 
secondary  sense,  be  called  mines.^  A  devise,  before  the  "Wills 
Act,  of  "pits  and  veins  "  in  and  upon  certain  lands,  "  together 
with  the  rents  and  profits  of  such  pits  and  veins,"  was,  for 
example,  held  only  to  pass  pits  and  veins  which  were  open  at 


1  See  vol.  xvi.,  p.  441  (9th  edit.). 

'  See  Abinger  v.  Ash  ton,  17  Eq. 
369,  per  Jessel,  M.  B. ;  Ramsay  v* 
Blair,  1  A.  C.  705,  ^^w  Lord  Selbome. 

8  See  Astry  v,  Ballard,  2  Mod.  193  : 
see  Colchester  v,  Kewney,  L.  B.  2  Ex. 
267. 

*  Astry  V.  Ballard,  svp. 

'  See  Ramsay  r.  Blair,  suj).  2^^  Lord 


Selbome  ;  Glasgow  r.  Farie,  13  A.  C. 
687,  per  Lord  Macnaghten. 

^  See  Case  of  Mines,  Plowden,  337. 
See  also  B.  v.  FoleshiU,  2  A.  &  B.  578 ; 
Shaftesbury  v.  Wallace,  1897,  1  Ir.  R. 
402,  403. 

7  See  Hext  r.  Gill,  7  Ch.  712,  per 
Mellish,  L.  J. 
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the  date  of  the  will.^  A  mine,  like  a  vein  or  seam,  may  be 
properly  so  called,  although  it  extends  through  the  properties 
of  a  variety  of  owners.*  The  word  mine  is,  however,  frequently 
used  in  the  secondary  sense  of  a  section  of  a  vein.  For 
example,  that  portion  of  a  vein,  which  is  within  a  particular 
propert}^  is  in  common  parlance,  and  may  with  propriety  be, 
called  a  mine.  It  is  so  considered  for  rating  purposes.^  And, 
of  course,  it  is  so  considered  for  the  purpose  of  regulating  the 
rights  and  duties  of  its  owner  in  respect  of  the  other  portions.^ 
On  the  other  hand,  the  word  mine  is  frequently  used  in  the 
secondary  sense  of  an  aggregation  of  veins  or  seams.^  Of 
course  the  word  mine  is  hardly  ever  used  in  the  secondary 
sense  of  underground  works.^ 

{p)  Mine  and  Quarry. 

"Quarr}',"  as  distinguished  from  mine,  is  defined  in  Definitions  of 
Johnson's  Dictionary  as  "a  stone  mine,  a  place  where  they  ^^*^'^^' 
dig  stones :  "  in  Webster's  Dictionary  as  **  a  place,  cavern, 'or 
pit  where  stones  are  cut  from  the  earth  for  building  or  other 
purposes,  a  stone  pit: "  and  in  Worcester's  Dictionary  as  **  a 
stone  bed  whence  building  materials  are  dug  or  cut,  a  stone 
pit."  And  in  the  definition  of  "  mine  "  in  Wharton's  Law 
Lexicon  it  is  said — "When  stones  only  are  produced,  the 
places  from  which  they  are  dug  out  are  called  quarries."^  It 
has  also  been  judicially  stated,  that  the  word  ''  quarry " 
generally  means  a  place  where  the  material  is  got  out  in  a 
large  shape  like  blocks,  and  not  where  it  is  got  in  small  pieces, 
like  coal  and  ironstone.^ 

In   the   lexicographical  pai^t   of  the  Encyclopaedia  Metro-  Derivations 
politana  the  word  "  mine  "  is  said  to  be  derived  from  the  Latin  quarry. 
minare^  a  word  of  the  Lower  Ages,  signifying  diicere^  to  lead, 

1  Brown  r.  "Whiteway,  8  Ha.  150.  *  See  Ivimey  r,  Stocker,  1  Ch.  407, 

The   samo   case   contains    a    query,  408. 

whether,  since  the  Wills  Act,  such  a  ^  See  Spencer  r.  Scurr,  31  Beay. 

deyise  would  pass  pits  or  veins  open  at  334. 

the  death  of  the  testator,  but  there  '  See  Bowes    r.  Ravensworth,    19 

seems  no  reason  to  doubt  that  it  would.  C.  6.  516. 

'  Van  Mining  Co.  v,  Llanidloes,  1  '  For  the  definitions  of  '^mine'*  in 

Ex.  D.  319.  these  works,  see  afite^  p.  1. 

»  Ih,  Cf.  R.  r.  Foleshill,  2  A.  &  £.  »  Jones  r.   Cwmorthen  Slate    Co., 

598.  5  Ex.  D,  95,  per  Bramwell,  L,  J. 
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and  to  mean  **  to  draw  or  lead,  sc,  a  way  or  passage  under- 
ground,  a  subterraneous  duet,  course,  or  passage,  whether  in 
search  of  metals  or  to  destroy  fortifications."  And  in  the 
same  work  the  word  "  quarry  "  is  said  to  be  derived  from  the 
French  quan^re ;  and  it  is  added,  ''  in  the  Latin  of  the  Lower 
Ages  quadrataiius  was  a  stone  cutter,  qui  mai^mora  quadrat ; 
and  hence  quarriere^  the  place  where  he  quadrates  or  cuts  the 
stones  in  squares."  "  Quai-ry  "  is  then  defined  to  be  "  the 
place  where  the  stone  is  cut  in  squares ;  generally  a  stone 
pit."* 

The  true  distinction  between  a  mine  and  a  quarrj^  so  far  at 
least  as  a  lawyer  is  concerned,  seems,  speaking  generally,  to 
be  best  indicated  in  the  Encyclopaedia  Metropolitana.  It  is 
the  mode  of  working  the  article  obtained,  and  not  its  chemical 
or  geological  features,  which  generally  determines  its  legal 
character.  If  the  article  is  obtained  by  underground  workings, 
the  place  from  which  it  is  obtained  is,  generally  speaking,  a 
mine  :  if  it  is  obtained  by  workings  upon  or  above  the  ground, 
the  place  is,  generally  speaking,  a  quarry. 

"  The  question  is,  whether  you  are  working  so  as  to 
remove  the  surface,  including,  perhaps,  portions  of  tlie  lateral 
surfaces,  so  as  not  to  leave  a  roof.  Mining  is  when  you  begin 
only  on  the  surface,  and  by  sinking  shafts,  or  driving  lateral 
drifts,  you  are  working  so  that  you  make  a  pit  or  tunnel, 
leaving  a  roof  overhead." *  "A  mine,  properly  speaking,  is 
that  mode  of  working  for  minerals  by  diving  under  the  earth, 
and  then  working  horizontally,  or  laterally  ;  whereas  a  quan*y 
is  where  the  working  is  svb  dio.^'^  *'  A  quarry  is  a  work  from 
which  stone  or  other  material  is  obtained  by  excavation  from 
the  surface  only.  Directly  you  cease  to  excavate  from  the 
surface,  and  carry  on  a  subterranean  work,  it  ceases  to  be  a 
quarry."*     This  distinction  was  recognised  b}^  Lords  Watson 


*  In  JacoVs  Law  Dictionary  the 
word  **  mines  "  is  most  inaccurately 
defined  as  "  quarries  or  places  where- 
out  anything  is  digged : ''  see  Bell  v. 
Wilson,  2  Dr.  &  Sm.  400. 

*  See  Darvill  r.  Roper,  S  Drew.  299, 
j)€r  Eindersley,  V.-C. 

»  See  BeU  v,  Wilson,  2  Dr.  &  Sm.  399, 
2)er  Kindersley,  V.-C,  1  Ch.  308,  per 


Turner,  L.  J.:  Eirington  r.  Met.  R. 
Co.,  19  Ch.  D.  571,  j^w  Jessel,  M.  R. ; 
Mid.  R.  Co.  V,  Haunchwood,  &c.,  Co., 
20  Ch.  D.  555,  560,7>crKay,  J.;  Glas- 
gow r.  Farie,  13  A.  C.  687,  688 ;  Mid. 
R.  Co.  r.  Robinson,  16  A.  C.  35,  per 
Lord  Macnaghten. 

<  See  Cleveland  v,  Meyrick,  16  W.  R. 
105,^^  Malins,  V.-C. :  see  also  Brown 
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and  Herschell  in  the  House  of  Lords  in  Glasgow  v.  FaHe} 
However,  in  Midland  Railway  Co.  v.  Robinson^  Lord  Herschell, 
in  the  House  of  Lords,  said,  "  Applying  oneself  to  the  con- 
sideration of  the  word  '  mines,'  apart  from  the  document  or 
context  in  which  it  is  found,  I  cannot  think  that  its  natural 
meaning  imports  such  beds  or  strata  of  minerals  only  as  are 
ordinarily  got  by  underground  working." 

Indeed,  according  to  the   statement  in  the  Encyclopfledia  "Mine"pri- 

.  .       If  marily  inean» 

Metropolitana,  the  primary  meaning  of  ^*  mme  was  an  uudergroond 
underground  excavation.  And  it  was  by  successive  tran- 
sitions in  its  meaning  that  the  word  came  first  to  include 
the  place  from  which  minerals  are  obtained  by  such  an 
excavation  as  well  as  the  excavation  itself;  and  secondly, 
to  mean  that  place  alone,  without  regard  to  the  excavation. 
**  The  primary  meaning  of  the  word  '  mine,'  standing  alone, 
is  an  underground  excavation  made  for  the  purpose  of  getting 
minerals.  In  leases  and  similar  documents  it  is  commonly 
used  in  a  slightly  different  sense.  There  the  word  includes 
the  stratum  of  the  minerals  as  well  as  the  excavation  made 
to  win  it.® 

A  brickfield,*  or  a  gravel  or  ordinary  clay  pit,*^  is,  therefore,  illustrations. 
in  the  nature  of  a  quarry  rather  than  a  mine.  On  the  other 
handy  a  place,  from  which  limestone^  or  freestone,''^  or  clay,® 
obtained  by  underground  workings,  was  gotten,  has  been 
held  to  be  a  mine  within  the  meaning  of  the  Act,  48  Eliz.,  c,  2. 
And  shares  in  a  slate  company,  whose  operations  had  been 
principally  carried  on  underground,  and  not  by  open-air 
workings,  have  been  held  to  be  "  shares  in  mines  ;  "  so  as  to 

pass  under  those  words  in  a  bequest.^    And  a  slate  quarry, 

* 

v.  Cbadwick,  7  Ir.  C.  L.  Rep.  108 ;  ^  Edmonds  v.  Eastwood,  2  H.  &  N. 

Listowel  V,  Gibbings,  9  ih.  233 ;  Tucker  825. 

V.  Linger,  21   Ch.  D.   36;  Jersey  v,         *  Errington  r.  Met.  R.  Co.,  19  Ch. 

Neath  Poor  Law  Union,  22  Q.  B.  D.  658.  D.  571  ;  Tucker  v.  Linger,  21  ih.  36. 

1  13  A.  C.  677,683,  684.  «  R.  r.  Seilgley,  2  B.  &  Ad.  65. 

«  15  A.  C.  30.  7  R.  T.  Dunsford,  2  A.  &  E.  568. 

»  See  Mid.  R.  Co.  v.  Haunchwood,  «  r^  ^,  Brettel,  3  B.  &  Ad.  424.    Cf. 

&c.,  Co.,  20  Ch.  D.  bob,  per  Kay,  J.  R.  v,  Alberbury,  1  Bast,  634;  R.  t?. 

Bee  also  Glasgow  v,  Farie,  13  A.  C.  Woodland,  2  East,  164  ;  R.  r.  Brown, 

670,  per  Lord  Halsbuiy,  683,  684,  per  8  East,  528  ;    Glasgow  r.  Farie,  13 

Lord  Herschell,  687,  per  Loi-d  Mac-  A.  C.  676,  677. 

naghten  ;  Mid.  R.  Co.  r,  Robinson,  •  Cleveland  r.  Meyrick,  16  W.  R. 

15  A.  C.  Zl.per  Lord  Herschell.  104. 
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worked  by  underground  workings,  has  been  held  to  be  a  mine 
within  the  meaning  of  the  Met.  Mines  Beg.  Act,  1872.^ 

Although  the  word  "mine"  generally  points  to  under- 
ground, and  the  word  "quarry"  to  surface,  workings, these  are 
not  their  only  or  necessary  meanings.  "The  word  'mines' 
is  ...  in  a  secondary  sense  very  frequently  applied  to  a  place 
where  minerals  commonly  worked  underground  are  being 
wrought,  though  in  the  particular  case  the  working  is  from 
thc3  surface.  For  example,  where  iron  is  -got  by  surface 
workings,  they  are  spoken  of  as  iron  mines,  and  so,  too, 
with  coal  which  crops  out  at  the  surface.  No  one,  I  think, 
ever  heard  of  a  coal  or  iron  quarry.  On  the  other  hand,  the 
term  *  slate  quarry  *  is  undoubtedly  sometimes  made  use  of, 
though  the  workings  are  underground."*  The  word  "mines" 
may  even  be  used  without  impropriety  to  denote  some  quarries. 
Thus  an  open  excavation  of  auriferous  quartz  would  be  gene- 
rally called  a  gold  mine.^  Indeed,  Lord  Watson  in  Glasgow  v. 
Farie^  laid  it  down  that  "  the  word  has  been  used  in  ordinary 
language  to  signify  either  the  mineral  substances  which  are 
excavated  or  mined ;  or  the  excavations,  whether  subten*anean 
or  not,  from  which  metallic  ores  and  fossil  substances  are  dug 
out."*  Lord  Macnaghten,  however,  in  the  same  case,^  said, 
"When  we  speak  of  mines  in  this  countiy  there  is  alwaj^s  some 
reference  more  or  less  direct  to  underground  working." 

The  proper  meaning  of  "mines"  may  be  varied  by  the 
context.®  "'Mines'  and  'minerals'  are  not  definite  terms: 
they  are  susceptible  of  limitation  or  expansion  according 
to  the  intention  with  which  they  are  used.""^  Thus,  works 
for  the  getting  of  slate  nre  assessable  to  the  income  tax  under 
the  Act,  6  &  6  Vict.  c.  85,  sch.  A.^  as  quarries,  and  not 
as  mines,  although  the  slate  be  obtained  by  underground 
working  ;•  the  Act  distinguishing  between  "  quarries  of  stone, 


»  Sim  V.  Evans,  23  W.  R.  730. 

«  Glasgow  t'.  Farie,  13  A.  C.  684, 
per  Lord  Herschell.  Cf.  Sim  i*. 
Evans,  23  W.  E.  730. 

'  Qlasgow  tr.  Farie,  9iip.  677,  /«?;• 
Lord  Watson. 

*  13  A.  C.  677. 

*  P.  687 


•  Mid.  R.  Co.  V.  Haunchwood,  &c., 
Co.,  20  Ch.  D.  666. 

7  Glasgow  r.  Farie,  #«/?.  676,  per 
Lord  Watson. 

8  ^epojft,  Chap.  XXIII.  b.  (o). 

^  Jones  V.  Cwmorthen  iSlate  Co.,  4 
Ex.  D.  97  ;  affd.  5  ib.  93. 
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slate/'  &c.,  and  "  mines,"  and  applying  to  each  a  different 
principle  of  assessment.^ 

The  place  where  furnace  slag  is  deposited  in  a  heap  is  not  a  Quarries  Act, 
quarry  within  section  1  of  the  Quarries  Act,  1894.^     But  the  ^^^^* 
place,  from  which  gravel  and  sand  are  taken,  is.' 

(y)  Containing  Chamber. 

The  word  "mine"  does  not  necessarily  mean  a  cubical  Containing 
layer  of  earth,  during  and  so  long  only  as  it  contains  minerals,  mine. 
The  word  is  generally  wide  enough,  if  not  in  its  primary  sense, 
at  all  events  according  to  the  meaning  given  to  it  by  the 
authorities,  to  include  the  space  which  is  created  according  as 
the  minerals  are  being  worked,  and  the  vacuum  which  is  left 
after  they  have  been  worked  out.  In  other  words,  a  person 
who  has  an  interest  in  a  mine  has,  as  such,  primd  facie,  an 
interest  in  the  chamber  which  contains  the  minerals :  and  his 
interest  in  that  chamber  is  precisely  the  same  when  it  is  in 
its  natural  state  and  filled  with  minerals ;  or  when  its  natural 
state  is  altered  by  workings,  and  it  consists  partly  or  wholly  of 
empty  space.* 

It  has  accordingly  been  laid  down,  that,  where  the  free-   Effect  when 
holder  of  land  grants  it,  excepting  the  mines,  he  must  be  taken  gurf^^^"*^ 
to  except,  pnmd  facie,  the  actual  case  in  which  the  minerals  severed. 
are  inclosed.^     That  case  is,  by  the   exception  and  without 
more,  altogether  out  of  the  grant,  and  within  the  exception. 
The  land  is,  in  fact,  severed  in  parallel  cubical  layers.*     The 
grantee  gets  the  layers  containing  the  land  above,  the  land 
below,    and   the   land  between,  the   mines;   but  he   gets   no 
more.     The  grantor  gets,  or  rather  never  parts  with,  the  layer 


1  lb,  99 :  see  potty  Chap.  XXIII. 
b.  (o). 

*  Scott  r.  Mid.  R.  CJo.,  13  T.  L.  E.  398. 

3  Scott  r.  Mid.  R.  Co.,  1901, 1  K.  B. 
317.  As  to  the  meaning  of  **  mines'* 
and  *' minerals"  in  the  Bail.  &  Wat. 
CL  Acts,  see  pott,  pp.  23  et  teq, 

'  The  definitions  of  ^*mine,"  given 
in  Johnson's  Dictionary  and  Whar- 
ton's Law  Lexicon  (antey  p.  1),  are 
consistent  with  this  resnlt. 

'  See  Bowser  v..  Maclean,  2  De  G. 


F.  &  J.  420  ;  Proud  r.  Bates,  34  L.  J. 
Ch.  411  ;  Hamilton  v.  Graham,  L.  B. 
2  Sc.  &  D.  166,  168  ;  Eardley  v,  Gran- 
yille,  3  Ch.  D.  836 ;  Ramsay  v.  Blair, 
1  A.  C.  705  ;  Atkinson  v.  King,  2  L.  R. 
(Ir.)  339.  See  also  Glasgow  v.  Farie, 
13  A.  C.  687,  per  Lord  Macnaghten. 

«  See  Eardley  v.  Granville,  3  Ch.  D. 
834,  per  Jessel,  M.  R.  ;  Ruabon,  &c., 
Co.,  r.  G.  W.  R.  Co.,  1893,  1  Ch.  434, 
per  Kekewich,  J. 
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containing  the  mines.^  And  no  extent  of  working  by  the  grantor 
can  transfer  to  the  grantee  the  space  or  shell  which  may  be 
created ;  or  any  interest  therein,  proprietary  or  possessory.* 
And  the  same  principle  applies  where  the  freeholder  of  land 
grants  it  by  way  of  lease,  excepting  the  mines ;  ^  or  where  he 
grants  the  mines  in  fee  simple,  and  excepts  the  surface  ;  ^  or 
where  he  grants  the  mines  by  way  of  lease,  and  excepts  the 
surface ;  ^  or  where  an  Act  of  Parliament  severs  the  ownership 
of  surface  and  mines,  and  gives  the  fee  simple  of  the  surface  to 
one  man,  and  the  fee  simple  of  the  mines  to  another.^ 

There  does  not  appear  to  be  any  reason  why  the  proper 
senses  of  the  words  vein  and  seam  should  not,  in  these  respects, 
be  as  extensive  as  that  of  mine.  Indeed,  the  word  vein,  imply- 
ing, as  it  does,  the  notion  of  tubularity,  is  probably  as  exten- 
sive in  its  primary  sense.  And  there  does  not  appear  to  be 
any  reason  why  a  similarly  extensive  meaning  should  not,  in 
its  proper  sense,  belong  to  the  word  quarry ."^ 


Definitions  of 
colliery. 


(8)   Colliery. 

"  Colliery "  is  defined  in  Johnson's  Dictionary  as  "  the 
place  where  coals  are  dug ;  "  and  Webster's  and  Worcester's 
Dictionaries  contain  similar  definitions.  Colliery  is,  however, 
a  word  sufficiently  wide  to  include  all  contiguous  and  con- 
nected veins  and  seams  of  coal  which  are  worked  as  one 
concern,  without  regard  to  the  closes  and  pieces  of  ground 

1  Bowser  r.  Maclean,  2  De  G.F.&  J.  'See  Ballacorklsh.  &c..  Go. 
420.  See  Proud  v.  Bates,  84  L.  J.  Ch. 
411  ;  Hamilton  v.  Graham,  L.  R.  2  Sc. 
&  D.  166;  Ballacorkish,  &c.,  Co.  v. 
Harrison,  L.  K.  5  P.  C.  62  ;  Eardley  v, 
Granville,  stij),^  834  ;  Ramsay  v.  Blair, 

1  A.  C.  701,  704  ;  Atkinson  v.  King, 

2  L.  R.  (Ir.)  339. 

*  See  ib.  In  Hamilton  v,  Graham, 
mp,f  Lord  Chelmsford  dissented  from 
the  view  of  Lords  Hatherlej,  Westbury, 
and  Colonsay. 

■  See  Proud  v.  Bates,  34  L.  J.  Ch. 
406,  411  ;  Hamilton  r.  Graham,  L.  R. 
2  Sc.  &  D.  166. 

*  See  Ramsay  v.  Blair,  1  A.  C.  701. 

*  See  further,  on  this  point,  pott, 
pp.  46,  47, 


'  See  Ballacorkish,  &c.,  uo.  v. 
Harrison,  L.  R.  5  P.  C.  49. 

7  In  many  Acts  of  Parliament  or 
Rules  thereunder  "  mine  **  is  expressly 
defined  ;  see  e,g.,  14  &  16  Vict,  c  94,. 
B.  1^ ;  16  &  16  Vict.  c.  163,  s.  2  ;  21  &22 
Vict.  c.  109,  8.  8  ;  36  &  36  Vict.  c.  77, 
s.  41 ;  37  &  38  Vict.  c.  64,  s.  7 ;  S.  L.  Act^ 
1882,  s.  2  ;  C.  M.  Reg.  Act,  1887,  s.  76  ; 
Workm.  Comp.  Act,  1897,  s.  7  (2) ; 
Land  Tr.  Rules,  1903,  r.  1  (5). 
'* Quarry'*  is  defined  in  the  Quarry 
(Fencing)  Act,  1887,  s.  4  ;  the  Quarries 
Act,  1894,  s.  1  ;  the  Workm.  Comp. 
Act,  1897,  s.  7  (2) ;  and  the  Fact.  & 
Works.  Act,  1901,  6th  sch.  part  2. 
These  definitions  are  mentioned  in 
their  proper  places. 
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under  which  they  are  carried.^  It  is  also  wide  enough  to 
include  the  engines  and  machinery  in  the  ''  contiguous  and 
connected  Teins."  Webster  in  defining  "  colliery  **  refers  to 
"  coalery ;  "  and  he  defines  "  coalery  "  as  "  a  coal-mine,  coal- 
pit, or  place  where  coals  are  dug,  with  the  engines  and 
machineiT  used  in  discharging  the  water  and  raising  the  coal." 
Indeed  it  is  wide  enough  to  include  the  business  carried  on,  as 
well  as  the  locus  in  qiio,  and  the  plant.^  It  may  not,  however,  be 
an  appropriate  description  of  mines  which  are  still  inaccessible 
through  want  of  a  shaft  or  other  development.^ 


Sect.  2.— -MINEBALS. 


(a)  Genei'ally, 


"  Mineral "  in  Johnson's  Dictionary  is  defined  as  "  fossile  Etymological 
body;  matter  dug  out  of  mines;**  and  in  Jacob's  Law 
Dictionary  as  **  anything  that  grows  in  mines  and  contains 
metals.*'  In  fact,  primarily,  mineral  means  the  thing  which 
grows  in  a  mine,^  the  contents  or  products  of  mines  ;'^  and  its 
frequent  sense  requires  that  thing  to  be  metalliferous.^  ''I 
should  think  that  there  could  be  no  doubt  that  the  word 
'minerals'  in  old  times  meant  the  substances  got  by 
mining ;  and  I  think  mining  in  old  times  meant  subter- 
ranean excavation.*'^ 

On  the  other  hand  it  was  laid  down  by  Lords   Herschell  widest 
and  Macnaghten  in  Glasgow   v.    Farie^   that,   in   its   widest  ™®*^*^8- 
signification,  and  apart  from  any  context,  the  word  ''  minerals*' 
includes  all  substances  forming  part  of  the  crust  of  the  earth, 
other  than  the  layer  of  soil  which  sustains  vegetable  life. 


1  See  Hodgson  v.  Field,  7  East  620. 

*  See  Conntj  of  Gloucester  Bank  v, 
Budry,  &c.,  Co.,  1895,  1  Ch.  634,  ^er 
Lord  Halsbury. 

»  Chaytor  v.  Trotter,  87  L.  T.,  at 
p.  So,  per  Eekewicb,  J. 

«  See  Frond  v.  Bates,  34  L.  J.  Ch. 
411  ;  BeU  r.  Wilson,  2  Dr.  k  Sm.  399  ; 
Ballacorkish,  ^.,  Co.  r.  Harrison, 
L.  R.  5  P.  C.  62  ;  Eardley  v.  GranviUe, 
8  Ch.  D.  834,  835. 

»  Glasgow  ^r.  Farie,  13  A.  C.  690, 
per  Lord  Macnaghten. 


^  See  Rosse  v.  Wainman,  14  M.  & 
W.  872 ;  Darvill  r.  Roper,  3  Dr.  299  ; 
Listowel  V.  Gibbings,  9  Ir.  C.  L.  Rep. 
233  ;  Glasgow  'c.  Farie,  13  A.  C.  683, 
per  Lord  Herschell.  Mineral  meant 
primA  facie  metallic  mineral  when  used 
in  the  Act,  18  &  19  Vict.  c.  32  :  sees.  2 
(now  repealed).  But  in  26  &  27  Vict, 
c.  49,  mineral  includes  non-metallic 
mineral :  see  s.  37. 

7  Glasgow  r.  Farie,  IS  A.  0.  670, 
per  Lord  Halsbury. 

8  13  A.  C.  683,  689,  690. 
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Indeed  in  BeU  v.  Wilson,^  Kindersley,  V.-C,  went  further,  and 
said  that  he  did  not  see  why  the  term  should  not  in  the 
largest  sense  include  the  very  mould  or  loam,  which  lies  more 
immediately  at  the  surface,  and  upon  which  the  verdure  grows 
and  thrives. 

(/?)  Prima  facie  Legal  Sense. 

Whether,  in  a  legal  sense,  a  particular  substance  was  or  was 
not  a  mineral,  is  a  question  which  has  frequently  come  before 
the  Courts. 

It  has  been  held,  that,  in  a  legal  sense,  the  word  minerals, 
prima  facie,  includes,  not  merely  coal  and  ironstone  and  free- 
stone,^ but  fire  clay  and  china  clay  or  porcelain  clay,^  and 
asphalt  or  pitch,*  and  also  every  kind  of  stone,  flint,  marble, 
granite,  slate,  brick  earth,  chalk,  gravel,  and  sand  ;  ^  if  workable 
to  a  profit.  And,  in  this  respect,  it  has  been  held  immaterial, 
that  the  article  in  question  is  usually  worked,  or  can  only  be 
profitably  worked,  by  open  quan-ying.^    **  One  might  summarize 


>  2  Dr.  &  Sm.  398,  399. 

»  Bell  r.  Wilson,  1  Ch.  307  ;  Maw- 
son  V.  Fletcher,  6  ib.  91-93,  94  ;  Mid. 
R.  Co.  V,  Haunchwood,  &c.,  Co.,  20 
Ch.  D.  555 ;  Fishboume  v,  Hamilton, 
25  L.  R.  (Ir.)  483. 

»  Salisbury  r.  Gladstone,  6  H.  &  N. 
127  ;  Mid.  R.  Co.  v.  Checkley,  4  Eq. 
25;  Hext  r.  Gill,  7  Ch.  712  ;  A.-G.  f. 
Mylchreest,  4  A.  C.  305  ;  Errington 
V.  Met.  R.  Co.,  19  Ch.  D.  571,  578; 
Mid.  R.  Co.  t*.  Haunchwood,  &c.,  Co., 
S7ip.  In  Met.  R.  Co.  and  Cotton's 
Trustees  (45  L.  T.  103),  Jessel,  M.  R., 
is  reported  to  have  said,  "It  has 
never  been  held  that  London  clay 
is  a  mineral,'*  p.  104.  But  the  infer- 
ence suggested  by  this  observation 
would  not  be  consistent  with  what 
his  lordship  said  in  the  subsequent 
stage  of  the  same  litigation,  nom. 
Errington  v.  Met.  R.  Co.,  sup, 

*  Trinidad  Asphalt  Co.  v.  Ambard, 
1899,  A.  C.  694,  602. 

•  See  Cowley  r.  Wellesley,  1  Eq. 
659,  35  Beav.  639 ;  Mid.  R.  Co.  r.  Check- 
ley,  4  Eq.  25  ;  A.-G.  r.  Mylchreest, 
4  A.  C.  305  ;  Errington  t?.  Met.  R. 
Co.,  19    Ch.    D.    571  ;    Mid.  R.   Co. 


V.  Haunchwood,  &c.,  Co.,  20  ib.  555  ; 
Tucker  f.  Linger,  21  ib,  27,  36,  38, 
39,  8  A.  C.  512  ;  Loosemore  v, 
Tiverton,  &c.,  R.  Co.,  22  Ch.  D.  42, 
43  ;  Robinson  v.  Milne,  53  L.  J.  Ch. 
1072  ;  A.-G.  r.  Welsh  Granite  Co.,  .So 
W.  R.  617;  Jersey  r.  Neath  Poor 
Law  Union,  22  Q.  B.  D.  555  ;  Shaftes- 
bury 1'.  Wallace,  1891,  1  Ir.  R.  381  ; 
Scott  V.  Mid.  R.  Co.,  1901,  1  K.  B. 
320  ;  Greville  r.  Hemingway,  87  L.  T. 
443  :  see  also  Church  v.  Inch  Comm., 
11  C.  B.,N..S.  680,  681.  According  to 
the  report  of  Brown's  Trusts  in  11 
W.  R.  19,  limestone  seems  to  have  been 
there  held  not  to  be  a  mineral,  sed  qu. 
In  the  Scotch  case  of  Menzies  v, 
Breadalbane  Shaw.  Ap.  225,  a  reser- 
vation of  the  "baiU  mines  and 
minerals"  was  held  not  to  include  a 
free-stone  quarry.  But  this  was  the 
case  of  a  feu,  a  grant  always  construed 
with  strictness  against  the  superior  ; 
see  13  A.  C.  674,  675,  682. 

«  See  Bell  r.  Wilson,  1  Ch.  303, 
308  ;  Hext  v.  Gill,  7  Ch.  699,  713  ; 
Errington  v.  Met.  R.  Co.,  sup.  571 ; 
Mid.  R.  Co.  r.  Haunchwood,  &c., 
Co.,  sup,  ;  A.-G.  r.  Welsh  Granite  Co., 
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these  decisions,  and  say  a  mineral  need  not  be  metallic.  It 
need  not  be  subjacent ;  it  need  not  be  worked  by  a  mine ;  it 
need  not  be  in  any  one  particular  distinguished  from  any  part 
of  the  substance  of  the  earth,  using  the  word  '  eai*th '  as  appli- 
cable to  every  portion  of  this  habitable  globe.  Even  the  word 
*  organic '  must  be  rejected  if  referred  to  some  of  the  sub- 
stances which  form  part  of  the  earth." ^  On  the  other  hand, 
stone  not  workable  to  a  profit  has  been  held  not  to  be  a 
mineral.^ 

It  has  also  been  held,  that,  where  a  substance,  although  not  Substance 
workable  to  a  profit,  has  a  use  and  value  of  its  own  inde-  indepfn*'^^ 
pendently  of  the  rest  of  the  soil,  it  is,  in   a  legal  sense,  a  ^^ ^{  ^'  '^^ 
mineral.'    Where,   therefore,   a    lease    excepted    mines    and 
minerals;  and  it  was  shewn  that  the  subsoil  comprised  red 
rock  not  workable  to  a  profit,  but  useful  for  building  purposes ; 
and  coal  not  workable  to  a  profit ;  it  was  held,  that  the  lessee 
was   not  entitled  to  bore  through  them,  in  order  to   obtain 
water.* 

Coprolites,  although  they  are  generally  supposed  to  be  Coprolites— 
merely  the  fossilized  dung  of  animals,  have  also  been  held  to  boat. 
be  minerals;^  and  have  been  recognized  as  such  in  Acts  of 
Parliament.®  On  the  other  hand  the  word  "  minerals  "  will 
not,  prima  facie,  include  anything  except  that  which  is  part  of 
the  natural  soil.  It  will  not,  therefore,  include  such  a  thing 
as  a  prehistoric  boat  embedded  in  the  soil  six  feet  below  the 
surface.^  "  Unquestionably  coal  is  deemed  in  law.  a  part  of  the 
natural  soil,  without  regard  to  what  geologists  may  show  to 
have  been  its  origin.  In  law  the  natural  processes,  by  which 
the  trees  of  a  forest  have  become  coal,  are  not  investigated  : 
the  result  only  is  considered.     But  the  boat  has  not  become 


-tup. ;  Fishboui-ne  r.  Hamilton,  sup,  ; 

Dolan  r.  Davis,  32  L.  R.   (Ir.)   392  ; 

Greville  r.  Hemingway,  sup. 

»  Glasgow  V.  Farie,  13  A.  C.  671, 
jfer  Lord  Halsbury. 

*  Hamilton  v.  N.  B.  Rail.  Co.,  13 
R. 454. 

*  Johnstone   t.  Crompton,  1899,  2 
Ch.  190. 

*  lb. 

*  See  A.-G.   r,  Tomline,  5  Ch.  D. 


750.  Cf.  Dant  r.  Moore,  9  L.  T.,  N.  S. 
381,  where  coprolites  were  held  not  to 
be  stone  within  the  meaning  of  a 
Navigation  Act. 

•  See  41  Vict.  c.  16,  sch.  4,  part  2 
(Factories,  now  rei)ealed) ;  Quarries 
Act,  1894,  8.  1,  Fact.  &  Works.  Act, 
1901,  sch.  6,  part  2. 

7  Elwes  r.  Brigg  Gas  Co.,  38  Ch.  D. 
562. 
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petrified  or  fossilized ;  it  always  has  been  distinguishable  from 
the  natural  soil  itself."  ^ 

If,  however,  the  substance  in  question  lies  loosely  upon  the 
surface,  it  is  doubtful  whether  it  is  a  mineral.^    Furnace  slag 
deposited  in  a  heap  has  been  held  not  to  be  a  ^' mineral  "^ 
within  the  words  ''  slate  stone  coprolites  or  other  minerals  "  in 
section    1    of  the    Quarries  Act,  1894."    And  "tap-cinder*" 
(which  is  a  refuse  produced  in  manufacturing  iron  from  iron- 
stone) thrown  on  the  surface,  and  allowed  to  accumulate  there» 
does  not  pass  to  a  lessee  under  a  lease  of  coal  and  ironstone 
and  mines  ''  of  all  other  minerals  •  .  .  within  and  under  the 
lands  from  the  surface  down  to,*'  &c.^     Gravel  and  sand  are> 
however,  minerals  under  section  1  of  the  Quarries  Act,  1894.^ 
It  appears,  therefore,  that,  whatever  be  the  proper  definition 
of  the  word  "minerals'*  (which  will  be  next  considered),  the 
meaning  of  the  word  in  a  legal  sense  is,  prima  faciei  wider 
tlian  the  etymological  meaning ;  ^  but  on  the  other  hand  more 
restricted  than  the  widest  meaning  before  refeiTed  to.^ 

Besides  the  decisions  as  to  particular  substances,  some  of 
the  most  eminent  judges  have,  from  time  to  time  during  the 
last  forty  years,  either  attempted  to  lay  down  a  general 
definition,  or  criticized  the  attempts  of  their  predecessors^ 
And  it  is  not  too  much  to  say,  that,  in  the  result,  it  is  now 
impossible  to  tell  for  certain  what  the  word  minerals,  in  its. 
legal  sense,  really  means. 

In  Hext  V.  Gill^  it  was  laid  down  by  Hellish,  L.  J.,  that, 
"the  result  of  the  authorities,  without  going  through  them, 
appears  to  be  this :  that  a  reservation  of '  minerals '  includes, 
every  substance,  which  can  be  got  from  underneath  the  surface 
of  the  earth  for  the  purpose  of  profit,  unless  there  is  something: 
in  the  contract  or  in  the  nature  of  the  transaction  to  induce 
the  Court  to  give  it  a  more  limited  meaning.'*  ® 


»  Jb,  666,  b67yper  Chitty,  J. 

«  See  Tucker  t?.  Linger,  8  A.  C.  512, 
513. 

»  Scott  V.  Mid.  R.  Co.,  13  T.  I..  K. 
898. 

<  Boileau  r.  Heath,  1898,  2  Ch.  301. 

'  Scott  r.  Mid.  R.  Co.,  1901, 1  K.  B. 
317.    As  to  brine-water,  see  Dudley's 


Settled   Estates,    mentioned  patt^  p* 
163,  n.T. 

*  See  a7ite^  p.  9. 
7  See  ante^  p.  9. 

«  7  Ch.  699  :  see  p.  712. 

•  See  also  Mid.  R.  Co.  t?.  Checkley, 
4  Eq.  25  ;  A.-G.  r.  Tomline,  5  Ch. 
D.  762  ;  Mid.  R.  Co.  r.  Haunchwood, 
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James,  L.  J.,  in  the  same  case,^  suggested,  that,  but  for  the  James,  L.  J., 

in  Hezt  t?. 

authorities,  the  meaning  to  be  attributed  to  the  words  ''mines  GilL 
and  minerals  "  in  a  grant  ought  to  be  a  question  of  fact  to  be 
determined  according  to  "  the  vernacular  of  the  mining  world, 
the  commercial  world,  and  landowners"  at  the  date  of  the 
instrument. 

Lord  Halsbur}',  in  Glasgow  v.  Farie,^  in  the  House  of  Lords,  Lord  Hala- 
objected  to  the  rule  laid  down  by  Hellish,  L.  J.,  on  the  ground  au^wr. 
of  the  uncertainty  arising  from  the  introduction  of  the  element  ^*"®' 
of  profit.     It  is  ''  obvious  to  see,  that,  if  that  is  an  essential 
part  of  the  definition,  the  question  whether  a  particular  sub- 
stance is  or  is  not  a  mineral  may  depend  on  the  state  of  the 
market,  and  it  may  be  that  a  mineral  one  year  is  not  a  mineral 
the   next;"^  and  he  expressed^  a  preference  for  the  view 
suggested  by  James,  L.  J. 

Lord  Macnaghten,  in  the  same  case,  expressed  himself  to  a  Lord  Mac- 
similar  effect  as  regards  the  objection  on  the  ground  of  uncer-  Glasgow  v. 
tainty  to  the  rule  laid  down  by  Hellish,  L.  J. ;  *  and  he  also 
used  language  which  may  be  thought  to  point  to  some  doubt  in 
his  mind  as  to  the  correctness  of  the  rule  itself.^  For,  after 
stating  that  the  word  ''  mineral "  ought  probably  to  bear,  primd 
facie,  the  wide  signification  already  referred  to,^  he  added,®  "  It 
has  been  laid  down,  that  the  word  *  minerals,'  when  used  in  a 
legal  document,  or  in  an  Act  of  Parliament,  must  be  under- 
stood in  its  widest  signification,  unless  there  be  something  in 
the  context  or  in  the  nature  of  the  case  to  control  its  meaning." 

Lord  Herschell,  in  the  same  case,  applied  the  rule  laid  down  Lord  Her- 

by  Hellish,  L.  J.,  to  the  construction  of  the  words  "  mines  of  Glasgow  e. 

Farie. 

&Cm  Co. ,  20  ib.  555  ;  Tucker  r.  Linger,  worked  in  the  ordinary  way  nnder- 

21 1&. 25, 35, 36;  Loosemore T.Tiverton,  ground,  leaving  the  surface  or  crust 

&C.,  Co.,  22  ib.  42,  43;   Bobinson  v,  unaffected." 

Milne,   53  L.  J.  Ch.  1072 ;   A.-G.  r.  ^  7  Ch.  at  p.  719. 

Welsh   Granite  Co.,  35  W.   R.   617 ;  «  13  A.  C.  657. 

Johnstone  t?.  Crompton,  1899,  2  Ch.  •  P.  670. 

195  ;  GreviUe  v.  Hemingway,  87  L.  T.  *  P.  669. 

445  :  see  also  DarviU  r.  Roper,  3  Dr.  »  Pp.  689,  690. 

299  ;  and  BeU  r.  Wilson,  2  Dr.  &  Sm.  •  See,    however,    Jersey   r.    Neath 

899.    Church  r.  IncL  Coram.,  11  C.  B.,  Poor  Law  Union,  22  Q.  B.  D.,  pp.  562, 

N.  8.  681,  is  an  authority  the  other  564. 

way.    There  Williams,  J.,  said  that  7  Atitfi,  p.  9. 

"minerals'*    in    the    ordinary   sense  *  P.  690. 
meant   *^  minerals    which    could    be 
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minerals  "  in  section  18  of  the  Waterwork  Clauses  Act.^  "  I 
think,"  he  said,^  "the  reservation  must  be  taken  to  extend  to 
all  such  bodies  of  mineral  substances  lying  together  in  seams, 
beds,  or  strata  as  are  commonly  worked  for  profit,  and  have  a 
value  independent  of  the  surface  of  the  land." 
Court  of  Ap-         In  Jersey  v.  Neath  Poor  Law  Union,^  Bowen,  L.  J.,  said  in 

peal  in  Jersey 

V.  Neath  Poor  reference  to  the  rule  laid  down  by  Mellish,  L.  J. :  "  Speaking 
w  nion.  ^^^  myself,  I  am  of  opinion  that  the  rule  of  construction  there 
laid  down  with  regard  to  ordinary  reservations  in  ordinary 
grants*  is  absolutely  right.  It  is  a  rule  in  the  first  place, 
which  seems  to  be  intelligible  on  principle,  because  it  arises 
out  of  the  nature  of  the  subject-matter  of  the  transaction, 
which  is  a  reservation  out  of  a  grant  of  land.  There  is  in  the 
first  place  a  grant  of  the  whole  land,  and  out  of  it  is  reserved 
something  which  is  called  'minerals.'  Now  the  object  of  a 
reservation  of  that  sort  must  be  the  severing  of  something  from 
the  land,  and  the  use  of  it  afterwards  for  purposes  distinct  from 
those  for  which  the  rest  of  the  land  is  used.  The  object  is  to 
treat  difi^erently  from  the  rest  of  the  land  with  respect  to  its 
enjoyment  certain  constituent  parts  of  the  earth,  which  have 
...  a  use  and  value  of  their  own  independent  of  their  being 
constituents  of  the  soil.  That  indicates  a  line  or  limit,  down 
to  which  the  definition  of  'minerals'  may  usefully  extend, 
and  beyond  which  it  ought  not  to  be  extended.  It  seems  to 
me,  therefore,  that  the  rule  laid  down  in  Hext  v.  GM  is  a  rule 
which  arises  directly  from  the  character  of  the  transaction,  and 
is  a  sound  rule  of  construction,  unless  there  is  something  in 
the  context  to  throw  light  upon  and  alter  it."  ^  And  he  added,* 
with  reference  to  Lord  Halsbury's  objection  on  the  ground  of 
uncertainty  above  referred  to,  "  I  cannot  help  thinking  either 
that  he  has  not  been  perfectly  reported,  or  else  the  Lord 
Chancellor  had  not  in  his  mind  at  the  moment  the  exact  canon 
of  construction  of  Mellish,  L.  J. ;  because  Mellish,  L.  J.,  does 
not  say,  nor  I  think  mean,  that  the  test  was,  whether  the 
minerals  could  be  worked  at  a  market  profit  at  the  time,  but 

^  See  further  as  to  this,  po9tj  pp.  23  *  As    contrasted   with    cases   like 

et  9eq,  Glasgow  r.  Farie,  13  A.  C.  657 ;  see 

*  P.  685.  imt,  p.  31. 

8  22  Q.  B.  D.  555.    See  also  p.  558,  »  22  Q.  B.  D.  560,  561. 

per  Lord  Esher.  «  P.  562. 
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whether  they  had  a  use  and  a  value  of  their  own  independent 
of  and  separable  from  the  rest  of  the  soil."  Lord  Esher  and 
Fry,  L.  J.,  took  the  same  view.^  Fry,  L.  J.,  in  the  same 
case,  expressed^  a  doubt,  whether  the  principle  suggested  by 
James,  L.  J.,  and  approved  by  Lord  Halsbury,^  of  construction 
according  to  **  the  vernacular  of  the  mining  world,  the  com- 
mercial world,  and  landowners  "  at  the  date  of  the  instrument, 
would  not  introduce  a  very  considerable  difficulty  into  the 
construction  both  of  ancient  and  modem  documents,  by 
rendering  it  necessary  to  determine  the  meaning  of  the  words, 
not  only  in  the  English  language  as  commonly  used,  but  also 
in  the  vernacular  of  three  classes  of  persons.  In  the  same 
case  Bowen  and  Fry,  L.  JJ.,  expressed^  an  opinion,  that  Lord 
Macnaghten,  in  his  observations  in  Glasgow  v.  Farie,  did  not 
intend  to  reject  the  rule  laid  down  by  Hellish,  L.  J. ;  and  they 
pointed  out  the  seriousness  of  disturbing  a  rule  of  construction 
which  had  for  many  years  been  recognized.^ 

In   Midland  Railway   Co.   v.   Robinson,^   Lord  Herschell,   Lord  Her- 

.,      XX  i»Ti  r      '        A     -i  '  1  i«  •      schell  in  Mid- 

m  the  House  of  Lords,  reiemng  to  his  own  observations  in  land  flailway 
Glasgow  v.  Farie,'^  said :  "  I  did  not  intend,  by  these  latter  words,  ^^  ''•  ^^^^°- 
to  suggest  that  the  value  of  the  mineral  substances  at  the 
time  of  the  reservation  was  the  test  whether  they  were  reserved 
or  not."® 

In  Fishboume  v.  Hamilton,^  Lord  Ashbourne,  in  the  Irish  Lord  Ash- 

Vion  i*Ti  ft  in 

Court  of  Appeal,  referring  to  Lord  Halsbury's  observations  in  Fishbourne  v. 
Glasgow  v.  Farie,  said :  ^^  "  in  my  opinion  Hext  v.  GUI  still  HamUton. 
remains  an  authority  binding  upon  this  Court."  ^^ 

Finally,  in  Todd,  dc,  Co.  v.  North  Eastern  Railway  Co.}^  Lord  Hals- 
bury  in  Todd, 
the  explanation  given  of  Lord  Halsbury's  observations  by  the  &c.,  Co.  r. 

N  E  R  Co 

Com*t  of  Appeal  in  Jersey  v.  Neath  Poor  Law  Union  was 
emphatically  repudiated  by  himself,  and  his  own  objection  to 
the  rale  as  emphatically  repeated.     *'  I  think  that  the  House 

1  Pp.  669,  660,  663,  564.  A.  C.  26,  27. 

«  P.  664.  •  25  L.  R.  (Ir.)  483. 

»  Aiite,  p.  13.  "  P.  501. 

^  Jersey  r.  Neath  Poor  Law  Union,  ^  Judges  of  first  instance  have  ex- 

22  Q.  B.  D.,  pp.  562,  564.  pressed  similar  views :  see  Johnstone 

»  Pp.  561,  663.  r.    Crompton,   1899,   2   Ch.   197,  per 

•  15  A.  C.  19.  Byrne,   J. ;   G.  W.   R.  Co,  r.  Blades, 
7  See  ante,  pp.  13, 14.  1901,  2  Ch.  631,  637,  per  Buckley,  J. 

•  Mid.    B.    Co.    V.    Robinson,  15          "  1903,  1  K.  B.  603. 
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of  Lords  did  not  adopt  that  part  of  Mellish,  L.  J.'s,  judgment. 
I  think  it  is  absolutely  wrong  to  say  that  the  question  whether 
a  thing  can  be  worked  at  a  profit  or  not  is  to  determine  whether 
it  is  a  mineral  or  not.*'  ^  "  They  {i.e.,  Bowen  and  Fry,  L.  JJ., 
in  Jersey  v.  Neath  Poor  Law  Union)  appear  to  have  treated  it 
as  part  of  the  decision  in  that  case  that  Hext  r.  Gill  was  sup- 
ported.  Bowen,  L.  J.,  there  says  that  I  may  have  been  mis- 
reported  in  what  I  said  in  Lord  Provost  of  Glasgow  v.  Farie. 
That  is  a  very  familiar  mode  of  getting  out  of  a  difficulty  ;  but, 
as  I  delivered  a  written  judgment,  I  do  not  see  how  I  can  have 
been  misreported.  He  says  that  Hext  v.  Gill  is  inconsistent 
with  what  I  there  said ;  and  so  it  is,  and  I  intended  what  I 
said  to  be  inconsistent  with  Hext  v.  OUL  In  Hext  v.  Gill  the 
question  whether  china  clay  was  a  mineral  or  not  was 
immaterial  in  regard  to  the  decision."  * 
Submission  The  definition  attempted  in  Jersey  v.  Neath  Poor  Law  Union 

of  JameZ^  does  not  meet  the  objection  raised  by  Lords  Halsbury  and 
L.J.,is  right.  Macnaghten.  There  is  no  difference,  for  the  present  purpose, 
between  "  market  profit"  and  '*  use  and  value.'*  If  it  will  not 
pay  to  work  a  seam  of  rock,  how  can  it  have  a  use  and  value 
independent  of  the  rest  of  the  soil  merely  because,  if  worked, 
it  can  be  utilized  for  building  purposes?  Nor  is  there  any 
greater  difficulty  in  ascertaining  **  the  vernacular  of  three 
classes  of  persons  "  at  a  given  date  than  in  ascertaining  whether 
the  substance  in  question  was  workable  at  a  *'  profit  "  or  had 
a  ^*  use  and  value  "  at  the  same  date.  Indeed,  it  may  be  asked, 
what  do  the  words  "  profit,"  '*  use  and  value,"  themselves 
mean  ?  In  attempting  a  definition  are  not  words  used  which 
themselves  need  defining?  Are,  moreover,  questions  of 
probable  intention  to  be  disregarded?  When,  a  hundred  years 
since,  a  landowner  excepted  minerals  from  a  conveyance  or 
lease,  was  he  thinking  of  "  market  profit,"  or  "  use  and 
value  "  ?  Was  he  not  thinking  of  the  geological  or  chemical 
features  of  the  substances  in  question  ?  Would  he  not  have 
been  astonished,  if  he  were  told,  that  the  produce  of  a  seam  of 
coal,  however  thick,  beneath  the  land  granted,  had  passed  to 
his  grantee  merely  because  at  the  date  of  the  grant  it  was,  by 

1  Ih,  p.  606.  «  P.  607. 
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reason  of  its  depth  or  some  other  circumstance,  unworkable  to 
a  profit,  or  without  '*  use  and  value  "  ?  It  is  submitted  that 
the  rule  laid  down  by  Mellish,  L.  J.  ought  not  to  be  followed ; 
and  that  a  rule  should  be  laid  down  in  accordance  with  the 
view  suggested  by  James,  L.  J. 

A  further  diflSculty  arises  from  Lord  HerschelPs  observa-  Date  at 
tions  in  Midland  Railway  Co.  v.  Robinsov}  already  cited.     The  question 
inference  suggested  appears  to  be,  that  the  value  of  the  mineral  determinable, 
substances  at  some  period  subsequent  to  the  time  of  the  reser- 
vation may  be  the  test  whether  they  were  reserved  or  not.     His 
lordship  was  speaking  of  the  Waterworks  Clauses  Act ;  and  it 
is  presumed,  that,  if  he  had  a  subsequent  period  in  his  mind, 
it  was  the  date  of  the  mine  owner's  notice  of  intention  to  work, 
or  of  the  counter  notice  to  leave  unworked.*     The  "  mines  of 
minerals  "  are,  however,  excepted  when  the  land  is  purchased 
in  the  first  instance  ;  and  it  is  submitted,  that,  as  in  the  case 
of  a  reservation  in  an  ordinary  grant,  this  is  the  date  at  which 
the  meaning  of  the  words  used  has  to  be  ascertained.' 

Whatever  be  the  proper  legal  definition  of  the  word  minerals,  No  difEerence 

it  ought,  it  is  apprehended,  to  be  applied  in  the  case  of  a  grant  g^t Sd 

of  minerals  equally  with  a  case  in  which  they  are  excepted.  «oeptton— 

And  there  is,  it  is  apprehended,  no  difference  between  the  case  statatory 
_,  ,,  'it     severance, 

of  an  ordmary  grant  or  exception,  and  an  exception  under  such 

an  instrument  as  an  Inclosure  Act.     Different  considerations, 

however,  apply  to  cases  under  the  Railways  and  Waterworks 

Clauses  Acts.* 

(y)  Restriction  of  primd  facie  sense. 

Where  in  a  grant  or  exception  the  words  ''mines  and  Meaning  nut 
minerals  "  are  used,  the  word  "mines  "  will  not,  primd  facie,  gScted! 
be  held  to  be  the  governing  word ;  so  as  to  restrict  the  mean- 
ing which  would  otherwise  be  attached  to  the  word  "  minerals."* 


'  Ant^j  p.  16. 

•  See  post,  p.  339. 

•  In  Johnstone  v.  Crompton,  1899, 
2  Ch.,  Byrne,  J.,  spoke  of  "  the  present 
time"  (see  pp.  194,  198).  His  lord- 
ship wiU  not,  however,  be  understood 
as  implying  that  the  date  of  the 
decision  is  the  crucial  time.  He  was 
merely  quoting  from  the  eyidence  (see 


p.  192).  And  it  was  not  there  sug- 
gested, that  the  position  at  the  date  of 
the  severance  differed  from  that  when 
the  case  came  up  for  decision. 

'  As  to  which,  see  post,  p.  28. 

*  See  Bell  r.  Wilson,  1  Ch.  303,308  ; 
and  cf.  the  decision  below,  2  Dr.  & 
Sm.  402.  See  also  Hext  v.  Gill,  7  Ch. 
712  ;  Glasgow  r.  Farie,  13  A.  C.  690  ; 
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**  Mines  and 
minerals"  in 
Inclosore 
Acts. 


A  Jortiori  where  the  expression  used  was  **  all  mines  of  coal» 
culm,  iron,  and  all  other  mines  and  minerals  whatsoever,  except 
stone  quarries."  ^  And  where  it  would  otherwise  be  proper  to 
construe  the  word  **  minerals  "  as  including  a  substance  not 
workable  to  a  profit,  its  meaning  will  not  be  restricted  merely 
because  the  instrument  also  contains  a  liberty  '*  to  get  and 
dispose  of."'  And  in  cases  where  it  is  impossible  to  get, 
or  where  it  will  not  pay  to  get,  a  mineral  otherwise  than  by 
quarr}'ing,  the  circumstance  that  the  person  claiming  to  be 
entitled  to  it  is  not  entitled  to  get  it  by  quarrying  is  not  of 
itself  sufficient  to  restrict  the  meaning  of  the  word  "  minerals."^ 
There  will  be  greater  reluctance  to  construe  the  word  minerals 
in  a  limited  sense  in  cases  where  it  is  followed  in  the  instru- 
ment in  question  by  the  words  *'  within  and  under  "  than  in 
cases  where  it  is  followed  by  the  word  "  under  "  alone.^ 

A  fortiori  the  proper  meaning  of  the  word  "  minerals  "  will  not 
usually  be  restricted  where,  upon  an  allotment  to  commoners, 
under  an  Inclosure  Act,  of  the  waste  lands  of  a  manor,  the 
**  mines  and  minerals "  within  or  under  the  waste  lands  are 
reserved  to  the  lord.  In  Basse  v.  WainmaTif^  an  Inclosure  Act 
reserved  to  the  lords  **  all  mines  and  minerals  of  what  nature 
or  kind  soever  lying  and  being  within  or  under  the  said 
commons  and  waste  grounds  in  as  full,  ample,  and  beneficial 
a  manner  to  all  intents  and  purposes  as  they  could  or  might 
respectively  have  held  or  enjoyed  the  same  in  case  the  said 
Act  had  not  been  made ;  "  and  gave  to  the  lords  full  powers  of 
working  ^'  the  said  mines  and  minerals,  and  carrying  away  the 
lead  ore,  lead,  coals,  ironstone,  and  fossils  to  be  gotten 
thereout;"  provided  that  the  lords  should  keep  the  first 
stratum  of  earth  **  separate  and  not  mix  "  it  "  with  the  lower 
strata."     It  was  held,  that,  notwithstanding  the  use  of  the 


Jersey  t\  Neath  Poor  Law  Union,  22 
Q.  B.  D.  668,  669;  Shaftesbury  v. 
Wallace,  1897,  1  Ir.  B.  402 ;  and  cf. 
Mid.  B.  Co.  V  Haunchwood,  &c^  Ck>., 
20  Ch.  D.  662. 

'  Jersey  v,  Neath  Poor  Law  Union, 
22  Q.  B.  D.  666,  668,  663, 666. 

t  Johnstone  v,  Crompton,  1899,  2 
Ch.  190, 195. 

»  Bell  V.  Wilson,  sujk  ;  Hext  v.  Gill, 


tup, ;  Shaftesbury  v.  Wallace,  tup^ 
381 :  cf.  Mid.  B.  Co.  v.  Haunchwood, 
kc.j  Co.,  tup,f  Bee  pp.  660,  661. 

«  See  Mid.  B.  Co.  v,  Checkley,  4  £q. 
26,  per  Lord  Bomilly ;  Hext  r.  Oill, 
7  Ch.  706,  n.,  per  Wickena,  V.-C. ; 
Bobinion  v.  Milne,  63  L.  J.  Ch.  1072. 

*  14  M.  &  W.  869  ;  aflirmed  nom. 
Wainman  v.  Bosse,  2  Exch.  800. 
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word  lead  ore  and  the  subsequent  words,  the  lord  was  entitled 
to  stone  raised  by  means  of  open  quarrying  from  one  of  the 
allotments.^ 

However,  in  all  cases  the  jnnmd  facie  meaning  of  the  word  Meaning 
''  minerals  "  will  yield  to  the  intention  of  the  parties,  where  such  where  inten- 
intention  is  made   reasonably   clear.*     "The   only  principle  ^'o^^s^own. 
which  I  can  extract  from  these  authorities  is  this:   that  in 
construing   a  reservation   of  mines   or  minerals,  whether  it 
occur  in  a  private  deed  or  in  an  Inclosure  Act,  regard  must 
be  had  not  only  to  the  words  employed  to  describe  the  things 
reserved,  but  to  the  relative  position  of  the  parties  interested, 
and  to  the  substance  of  the  transaction  or  arrangement  which 
such  deed  or  Act  embodies.     *  Mines '  and   '  minerals '  are 
not    definite    terms ;    they   are   susceptible   of  limitation   or 
expansion,  according  to   the  intention  with  which   they  are 
used."* 

For   example,   language  may  be    used   before    the    word  Language  of 

,  ,  ,    instrnment. 

"mmerals,"  or  before  the  words  "mines  and  minerals,' 
which  may  furnish  an  argument  for  restricting  such  word  or 
words  to  things  ejuadem  generis}  So,  the  use  after  the  words 
"  mines  and  minerals,"  of  such  words  as  "  quarries  and  delfs 
of  slagg,  slate,  or  stone  ;  "^  or  "  sand,  quarries  of  stone,  brick 
earth,  and  gravel  pits  ;  "^  or  other  words  specifying  particular 
kinds  of  minerals,  may  show  an  intention  to  use  the  word 
"  minerals  "  in  a  restricted  sense.  So  where  efiect  cannot  be 
given  to  a  particular  clause  of  an  instrument  without  destroying 

'  1  See  also  Micklethwait  v.  Winter,  563,  565,  566 ;  Scott  v.  Mid.  B.  Co., 

6  Exch.  644  ;  A.-a.  v,  Welah  Granite  1901,  1  Q.  B.  321.  *<  AU  mines  of 
Co.t  35  W.  B.  617  ;  Glasgow  v.  Farie,  ooal,  calm,  iron,  and  all  other  mines 
13  A.  C.  667  ;   and  cf.  Hext  v.  Gill,  and  minerals  whatsoever,"  should  ap- 

7  Ch.  712,  713.  parently  be  read  "all  mines  of  coal, 

*  See  Mid.  B.  Ck>.  v.  Haunchwood,  ftc,  and  all  other  mines  and  all 
fcc,  Co.,  20  Ch.  D.  655  ;  Loosemore  v.  minerals  : "  Jersey  v,  Neath  Poor  Law 
Tiverton,  Ac,  B.  Co.,  22  ib.  42  ;  Glas-      Union,  22  Q.  B.  D.  588. 

gow  V,  Farie,  13  A.  C.  691  ;  Jersey  v.  *  See  A.-G,  v.  Mylchreest,  4  A.  C. 

Neath  Poor  Law  Union,  22  Q.  B.  D.  294,  307,  308.     Cf.  A.-G.   v,  Welsh 

560,  661,  662.  Granite  Co.,  35  W.  B.  617. 

■  Glasgow  V.  Farie,  IS  A.  C.  676,  •  See  Tucker  v.  Linger,  21  Ch.  D. 

per  Lord  Watson;  see  also  Jersey  «•  26,  per  Kay,  J.,   35,  36,  per  Jessel, 

Neath  Poor  Law  Union,  iup.  566,  per  M.  B. ;  8  A.  C.  blO,per  Lord  O'Hagan : 

Fry,  L.  J.  see  however  21  Ch.  D.  88,  39,  iO.per 

*  See  Hext  v.  Gill,  7Ch.  713 ;  Jersey  Cotton  and  Lindley,  L.  JJ.  Cf .  Shaf  tes- 
V.  Neath  Poor  Law  Union,  22  Q.  B.  D.  bury  v.  WaUace,  1897, 1  Ir.  B,  381. 
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Circum- 
stances of 
severance. 


Custom — 
A.-G.  V. 
Mylchreest, 


a  previoas  claase,  an  intention  may  be  considered  to  be 
shown,  that  such  particular  clause  should  have  a  narrower 
meaning  than  it  would  otherwise  have.^ 

In  like  manner,  the  particular  circumstances,  under  which 
an  instrument  of  severance  takes  effect,  may  show  an  intention 
to  restrict  the  primd  facie  meaning  of  "  minerals."  Thus,  in 
DarviU  v.  Roper,^  two  persons  entitled  in  undivided  moieties 
to  certain  estates  agreed  to  partition  them,  and,  for  that 
purpose,  to  abide  by  a  valuation  to  be  made  of  them,  *'  the 
mines  of  lead  and  coal  and  other  mines  or  minerals  only 
excepted."  The  valuation  was  accordingly  made ;  and  a 
moiety  of  the  estates  was  conveyed  to  each,  excepting  ''the 
mines  of  lead  and  coal  and  other  mines  or  minerals."  The 
moiety  conveyed  to  one  contained  limestone  rock,  which  was 
being  worked  at  the  date  of  the  partition.  The  rock  so  worked 
was  worked  by  open  quarries.  It  was  considered  to  have  been 
the  intention  to  include  in  the  division  everything  that  was 
apparent  or  could  be  easily  made  apparent  on  or  near  the 
surface  ;  and  it  was  accordingly  held,  that  the  limestone  was 
not  within  the  exception.^ 

A  limited  construction  was  also  adopted  in  A.-G.  v.  MyU 
chreeat,^  where  a  contest  arose  between  the  Crown  and  the 
owners  of  customary  tenements  in  the  Isle  of  Man  as  to  the 
title  to  the  clay  and  sand  in  the  tenements.  The  Act  of 
Settlement  of  the  Isle  '*  saved  "  to  the  predecessors  in  title  of 
the  Crown  all  "  mines  and  minerals  of  what  kind  and  nature 
soever,  quarries  and  delfs  of  slagg,  slate,  or  stone."  The  Act 
had  been  passed  for  the  purpose  of  declaring  and  confirming 
to  the  tenants  their  ancient  customary  estates  ;  and  an  imme- 
morial custom  for  the  customary  tenants  to  take  the  clay  and 
sand  was  shown  to  exist.  It  was  held,  that  the  saving  clause 
did  not  comprise  the  clay  and  sand. 


»  See  BeU  v.  Wilson,  1  Ch.  808.  For 
the  meaning  of  "  lands,  mines,  mine- 
rals, and  royalties  "  in  a  Colonial  Act, 
see  A.-G.  of  Ontario  v.  Mercer,  8  A.  0. 
767  ;  A.-G.  of  British  Columbia  v, 
A.-G.  of  Canada,  14  ib.  804  et  teq, 

•  3  Drew.  294. 

•  See,  however,  the  observations  on 


DarviU  v.  Roper  of  Jessel,  M.  B.,  in 
Tucker  v.  Linger,  21  Ch.  D.  32 ;  see 
also  Brown  v,  Chadwick,  7  Ir.  C.  L. 
Bep.  101  ;  Listowel  v,  Gibbings,  9 
Ir.  C.  L.  Bep.  223  ;  Dolan  v.  Davis, 
32  L.  R.  Ir.  392. 
*  4  A.  C.  294. 
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So  in  Tucker  v.  Linger.^  There  a  farming  lease  pro-  Tucker  r. 
vided,  that  the  lessee  should  not  commit  waste,  nor  use  the 
land  for  other  than  agricultural  purposes ;  and  it  excepted  "  all 
mines  and  minerals,  sand,  quarries  of  stone,  brick  earth,  and 
gravel  pits."  It  was  shown  to  have  been  the  custom  of  the 
district  during  the  preceding  thirty  or  forty  years  for  an 
agricultural  tenant  to  remove  the  flints  which  were  turned 
up  in  the  ordinary  course  of  ploughing,  and  to  sell  them  for 
his  own  benefit.  If  the  flints  were  not  turned  up  and  removed, 
the  farms  could  not  be  properly  cultivated.  It  was  held,  that 
"  minerals "  did  not  include  the  flints  to  which  the  custom 
applied,  although  it  might  include  flints  not  got  according  to 
the  custom.^ 

And,    generally,   a  limited   construction   may,  in   doubtful  Custom 

geoerally  in 

cases,  be  put  upon  the  word  ''  minerals,"  where  the  custom  of  doubtful 
the  country  has  adopted  such  construction  f  or  where  con-  ^"^* 
tinuous  subsequent  usage  can  be  referred  to,  and  is  inconsistent 
with  anv  other  construction.^ 


(8)  Containing  Chamber. 

A  mere  grant  or  exception  of  ''minerals"  will  not  comprise  Coataining 
the  chamber  which  incloses  them.  No  doubt,  according  to 
the  authorities,  *'  mineral "  cannot  be  confined  in  its  meaning 
to  the  product  of  a  mine  :^  but  its  meaning  has  never  been  so 
extended  as  to  include  anything  more  than  what  is  merely 
the  product  of  the  earth.  Where,  therefore,  the  freeholder 
of  land  grants  it  excepting  the  minerals  thereunder,  and 
not  excepting  anything  further,  the  chamber  containing  the 
minerals  is  comprised  in  the  grant,  and  not  in  the  exception  ; 
and  the  grantor  has  no  interest  whatever  in  the  space  or  shell 
which  his  working  creates.^    However,  an  exception  in  such 


1  8  A.  C.  508. 

>  See  ib.  21  Ch.  D.  36,  37. 

s  See  Darvill  v.  Roper,  3  Diew.  301 ; 
Bell  V.  Wilson,  2  Dr.  &  Sm.  895,  402, 
on  appeal,  1  Ch.  303 ;  Hext  v.  Gill, 
7  Ch.  705,  n.  ;  Tucker  v.  Linger,  21 
Ch.  D.  36,  37,  8  A.  C.  510—513.  See 
also  Dash  wood  v.  Magniac,  1891,  3 
Ch.  324,  326,  354,  355. 


*  A.-G.  V.  Mylchreest,  4  A.  0,  305, 
308. 

*  See  ants,  pp.  9, 12. 

*  See  Ramsay  r.  Blair,  1  A.  C.  702, 
704,  706  ;  Met.,  &c.,  R.  Co.  v.  Cosh,  13 
Ch.  D.  614,  per  Jesse],  M.  R.  The 
latter  is  a  dictum  as  to  s.  77  of  RalL 
CI.  Cons.  Act,  1845,  under  which, 
however,    mines,    and    not    merely 
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words  as  "  all  and  sundry  the  coal  and  limestone  "  is  equiva- 
lent to  mines  of  coal  and  mines  or  quarries  of  stone  ;^  and  an 
exception  in  such  words  as  ''  the  whole  coal  stone  quarries 
and  all  other  metals  and  minerals  within"  means  the  whole 
of  the  land  under  the  surface.^ 


(c)  Metalf  Ore,  Stones,  dc. 

Metal.  ''  Metal  '*     is    a    word    of   less    extensive    meaning    than 

"mineral."  "All  metals  are  minerals,  but  all  minerals  are 
not  metals.'*®  "  We  understand  by  the  term  metal  a  firm, 
heavy,  and  hard  substance,  opake,  fusible  by  fire,  and  concret- 
ing again  when  cold  into  a  solid  body,  such  as  it  was  before* 
which  is  malleable  under  the  hammer,  and  is  of  a  bright  glossy 
and  glittering  substance  where  newly  cut  or  broken."* 

Ore.  The  primary  meaning  of  "  ore  "  is,  according  to  Johnson's 

Dictionary,  "metal"  or  "metal  unrefined — metal  yet  in  its 
fossil  state;**  and,  according  to  Webster's  Dictionary,  "the 
compound  of  a  metal  and  some  other  substance,  as  oxygen, 
sulphur,  or  arsenic  ...  by  which  its  properties  are  disguised 
or  lost;*'  metals  not  so  combined  being  stated  to  be  called 
"native**  metals.  Webster's  Dictionary  also  gives,  as  a 
secondary  meaning,  "  the  ore  of  a  metal,  with  the  stone  in 
which  it  occurs,  after  it  has  been  picked  over  to  throw  out  what 
is  quite  worthless.**  "Ore**  has  also  been  said  to  mean 
metalliferous  minerals  obtained  by  smelting.^  The  meaning  of 
the  word  "  ore  *'  in  the  Acts  of  W.  &  M.,  relating  to  Mines 
Royal,  will  be  subsequently  referred  to.* 

minerals,  are  deemed  to  be  excepted  ;  mentioned  in  their  proper  places, 

see  the  section  cited,  post,    p.    335.  >  See  the  definition  of  "mineral" 

See    also    Ballacorkish,    &c.,    Co.    f.  in  Johnson's  Dictionary.     See  Roese 

Harrison,  L.  K.  5  P.  C.  62  ;  Eardley  r.  Wainman,  14  M.  &  W.  872  j  Bell  r. 

r.  Granville,  3  Ch.  D.  834,  835  :  cf.  the  Wilson,  2  Dr.  &  Sm.  399. 

meaning  of  mine,  ante,  pp.  7,  8.  ■*  Johnson's  Dictionary.    The  deri- 

^  See  Hamilton   r.  Graham,  L.  R.  vation  of  the  word  from  fi«r&  rk  &XXa 

2  Sc.  &  D.  166.  is  sanctioned   by  the    Encyclopaedia 

*  See  Ramsay  *.  Blair,  1  A.  C.  703.  Metropolitana. 

In  many  Acts  of  Parliament  or  Rules  *  Shaftesbury  r.  Wallace,   1897,  1 

thereunder    "  mineral  "    is    expressly  Ir.  R.  at  p.  404. 

defined.    See,  e^,,  21  &  22  Vict.  c.  ^  Post,  p.  54.     As  to  its  meaning 

109,  s.  8;  26  &  27  Vict.  c.  49,  s.  37  ;  in  Derbyshire,  see  pott.  Chap.  XXI., 

S.  L.  Act,  1882,  s.  2  ;  Land  Tr.  Rules,  Sect.  1,  a. 


1903,  r.  1  (6).    These  definitions  are 
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The  word  **  stones  "  hardly  seems  to  require  a  definition.  Stones 
Questions  have,  however,  arisen  under  Navigation  Acts  whether 
particular  substances  were  liable  to  toll  as  *' stones/'  or  as 
*'  merchandize/'^ 

The  word  ''  fossils"  may  apply  to  matters  dug  out  of  mines.  FobsiIs, 
But  it  may  also,  even  in  a  strict  sense,  include  stones  dug  in 
quarries.^ 

The  expression  ''produce"  of  mines  or  minerals  does  not  **  Produce  "of 
necessarily  mean  produce  in  its  native  state.     Coke  may  be 
such  produce,  although  by  combustion  its  chemical  nature  is 
changed.^ 

"Tap-cinder,"*   thrown    on  the   surface,   and    allowed   to  "Storeeand 
accumulate   there,    does  not  pass   under  a  purchase  of  the 
stores  and  all  other  effects.^ 


Sect.    3.— "MINES"   AND    "MINERALS"   IN  RAILWAYS  AND 

WATERWORKS   CLAUSES   ACTS. 

The  mining  sections  of  the  Rail.  CI.  Cons.  Act,  1846,®  and  Mining  see- 
the Wat.  CI.  Act,  1847,''  are  subsequently  stated  in  extetiso.^  ^^^  ^*  ^^^ 
But  it  will  be  convenient  to  refer  here  to  their  principal 
provisions.  The  sections  of  the  Bail.  CI.  Act  are  headed  by 
the  words :  "  And  with  respect  to  mines  lying  under  or  near 
the  railway  be  it  enacted  as  follows;"  and  those  of  the  Wat. 
CI.  Act  by  the  words :  ''  And  with  respect  to  mines  be  it  enacted 
as  follows."  Section  77  of  the  Bail.  CI.  Act  and  section  18  of 
the  Wat.  CI.  Act  provide,  that  the  company  or  undertakers 
"  shall  not  be  entitled  to  any  mines  of  coal,  iron-stone,  slate, 
or  other  minerals  under  any  land  purchased  by  them,"  except 
such  parts  ''  as  shall  be  necessary  to  be  dug  or  carried  away 
or  used  in  the  construetion  of  the  works,  unless  the  same  shall 
have  been  expressly  purchased  ;  and  all  such  mines,  excepting 
as  aforesaid,  shall "  otherwise  be  deemed  to  be  excepted  out  of 

1  See  Fisher  r.  Lee,  12  A.  &  £.  622  ;  repealed), "  coal "  included  culm,  coke, 

Dant  r.  Moore,  9  L.  T.,  N.  8.  381.  and  cinders. 

«  See  Rofise  t?.  Wainman,  14  M.  &  *  See  ante,  p.  12. 

W.  872,  873.  *  Boileau  r.  Heath,  1898,  2  Ch,  801. 

•See    Bowes   t.   Ravensworth,  15  •  8  &  9  Vict.  c.  20. 

C.  B.  518,  528.    For  the  purposes  of  7  10  &  11  Tict.  c.  17. 

6.  3  of  the  Finance  Act,  1901  (now  «  Po*^,  pp.  336—341. 
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the  conveyance.  It  is  then  provided,^  that  notice  shall  be 
given  by  the  owner  of  his  intention  to  work  **  any  mines  or 
minerals  ; "  that  the  company  or  undertakers  may  thereupon 
cause  "  such  mines  "  to  be  inspected  ;  and  that,  if  the  working 
of  **  such  mines  or  minerals  "  be  likely  to  damage  the  works, 
and  they  be  willing  to  make  compensation  for  "  such  mines/'^ 
he  shall  not  work.  Px'ovision  is  then  made^  for  the  mode  of 
working  the  said  "  mines,"  in  case  compensation  be  not  made. 
The  company  or  undertakers  are  then  empowered  to  enter 
upon  any  lands  in  which  "  any  such  mines  "  are  being  worked 
to  inspect  the  same.^  And  provision  is  then  made  under  the 
Rail.  CI.  Act^  for  the  event  of  '*  any  such  mines  *'  being  worked 
contrary  to  the  statute.  The  Bail.  GL  Cons.  (Scotland)  Act, 
1846,  contains  provisions  of  a  very  similar  kind.  The  sections 
are  to  be  construed  in  the  same  way  in  England,  Scotland,  and 
Ireland.* 

Whether  the  rule  laid  down  by  Mellish,  L.  J.,  in  Hext  v. 
OUP  ought  or  ought  not  to  be  followed,  it  is  not  applicable  to 
cases  arising  under  section  77  of  the  BaiL  CI.  Act  or  section  18 
of  the  Wat.  CI.  Act.  There  is  little  analogy  between  an 
exception  of  mines  by  contract  or  grant  and  the  exception  and 
the  consequential  provisions  under  the  Acts.  In  the  former 
case  there  is  a  prima  facie  obligation  to  support  the  surface. 
In  the  latter  case  there  is  a  right  to  let  it  down,  if  com- 
pensation is  not  made.^ 


>  RaU.  CI.  Act,  8.  78  ;  Wat.  CI.  Act, 
8.22. 

>  The  RaU.  CI.  Act  adds  the  words 
^*  or  any  part  thereof." 

5  Rail.  CI.  Act,  8.  79  ;  Wat.  CI.  Act, 
8.23. 

*  RaU.  CI.  Act,  88.  83,  84 ;  Wat.  CL 
Act,  8.  26. 

»  S.  85.  The  Wat.  CI.  Act  contains 
no  similar  provision. 

•  In  Glasgow  v.  Farie,  13  A.  C.  657, 
which  was  a  Scotch  appeal,  Lord 
Halsbury  (671,  672,  673)  reserved  the 
right  to  reconsider  the  questions 
raised  if  they  should  arise  in  England ; 
and  Lord  Ashbourne  took  the  same 
view  in  Fisbboume  r.  Hamilton,  25 
L.  R.  Ir.  501.    See  however  Mid.  B. 


Co.  V,  Haunch  wood,  &c.,  Co.,  20  Ch. 
D.  560,  per  Kay,  J. ;  Glasgow  v,  Farie, 
13  A.  C.  674,  682,  686,  per  Lords 
Watson,  Herschell,  and  Macnaghten  ; 
Jei'sey  r.  l^eath  Poor  Law  Union,  22 
Q.  B.  D.  559,  per  Lord  Esher.  And 
see  Lord  Halsbury^s  own  state- 
ment in  Todd,  &c.,  &  Co.  v.  North 
Eastern  R.  Co.,  1903,  1  K.  B.  605, 
that  the  yiew  expressed  by  him  in 
Glasgow  V.  Farie  was  not  to  be  taken 
as  an  authority.  Glasgow  v.  Farie  has 
been  followed  in  cases  under  the 
English  Rail.  CI.  Act :  see  pott,  p.  32. 

'  Atite^  pp.  12  etseq, 

«  G.  W.  R.  Co.  F.  Bennett,  L.  R.  2 
H.  L.  -kit per  Lord  Wc-^tbury  ;  Glasgow 
V.  Farie,   13  A.    C.    671,   jjer    Lord 
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Prior  to  Glasgow  v.  Farie^  and  Midland  Railway  Co.  v.  l>eci8ion8i;and 
Robinson,^  section  77  of  the  Kail.  CI.  Act,  and  section  18  of  the  GUwgow?. 
Wat.  CI.  Act,  and  the  corresponding  section  in  the  Scotch  Act,  ^Id  ^R^Co  v 
had  been  the  subject  both  of  dicta  and  decision.  In  Great  Robinson. 
Western  Railway  Co.  y.  Bennett,^  it  was  said  by  Lord  Chelmsford, 
'^  That  this  section  reserves  to  the  mine  owner  all  the  minerals, 
however  near  they  may  be  to  the  surface,  unless  the  company 
chooses  to  purchase  them,  appears  very  clearly  from  the 
exception  of '  the  parts  necessary  to  be  dug  or  carried  away,  or 
used  in  the  construction  of  the  company's  works,'  as  these  will 
of  course  be  the  minerals  lying  nearest  to  the  surface."  In 
Jamieson  v.  North  British  Railway  Co.^^  it  was  held,  that  free- 
stone worked  by  an  open  quarry  was  excepted  by  the  Scotch 
Rail.  Act.  In  Dixon  v.  Caledonian,  dbc,,  Railway  Companies,^ 
a  similar  decision  was  arrived  at  as  to  limestone  worked  bv 
open  workings.  In  Errington  v.  Metropolitan  Railway  Co.,^ 
Jessel,  M.  B.,  said  :  *'  What  are  minerals  probably  within  the 
meaning  of  the  Act  of  Parliament  are  some  beds  of  gravel,  or 
some  beds  of  clay,  lying  near  the  surface,  and  it  is  said  they  can 
only  be  worked  from  the  surface."  In  Midland  Railway  Co. 
V.  Haunchwood,  do.,  Co.,'^  K.ay,  J.,  decided,  that  a  bed  of  clay 
got  by  open  workings  was  excepted  by  the  Rail.  CI.  Act. 
And  in  Midland  Railway  Co.  v.  Miles,^  a  bed  of  clay  got 
by  open  workings  was  assumed  to  be  excepted.  The  whole 
matter  was,  however,  the  subject  of'  elaborate  examination 
and  decision  in  Glasgow  v.  Farie  and  Midland  Railway  Co. 
V.  Robinson ;  and,  as  these  cases  were  both  in  the  House  of 
Lords,  the  previous  dicta  and  decisions  need  not  be  further 
referred  to,  except  to  state  to  what  extent  they  are  now 
to  be  considered  law. 

Glasgow  v.   Farie^  was  a   Scotch   appeal  under  the  Wat.  Decisions  in 

these  cases 

Halsbury,  674,  ^r  Lord  Watson,  684,  *  15  ib.  19. 

j>er  Lord  Herschell ;   Mid.  R.  Co.  r.  »  L.  R.  2  H.  L.  38. 

Robinson,  15  A.  0.  27,  per  Lord  Her-  *  6  Scot.  Law  Rep.  188. 

scheU  ;  G.  W.  R.  Co.  v.  Blades,  1901,  *  5  A.  C.  820  (see  pp.  823,  824). 

2  Ch.  624,  632—634,  per  Buckley,  J.  •  19  Ch.  D.  571. 

Cf.  the  dicta  as  to  the  effect,  standing  7  20  Ch.  D.  552. 

alone,  of  s.  77  of  Rail.  CI.  Act,  potit,  »  33  Ch.  D.  632  ;  see  p.  642.    The 
pp.  343,  344.                                                 point  was  not  argued. 

»  13  A.  C.  657.  »  13  A.  C.  657. 
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and  Bumznary 
of  conclusions 
reached. 


(1)  "Mines" 
qualifies  sub- 
sequent 
words. 


(2)  "  Mines  " 
not  confined 
to  under- 
ground work- 
ings. 

View  of 
Lords  Watson 
and  Her- 
schell. 


CI.  Act;  and  Midland  Railway  Co.  v.  Robinson^  was  an 
English  appeal  under  the  Rail.  CI.  Act.  The  actual  decisions 
stand  side  by  side  ;  and  the  former  is  in  no  way  overruled  or 
qualified  by  the  latter.^  In  both  cases  wide  differences  of 
judicial  opinion,  both  in  the  conclusions  reached,  and  in  the 
reasons  for  those  conclusions,  were  manifested.  It  is  not  easy 
to  summarise  either  the  conclusions  or  the  reasons,  but  the 
following  is  an  attempt  to  do  so : 

(1)  The  word  "  mines  "  in  section  77  of  the  Rail.  CI.  Act, 
and  section  18  of  the  Wat.  CI.  Act,  qualifies  all  the  subsequent 
words  of  the  exception ;  and  consequently  those  minerals  only 
are  included  in  it  which  constitute  mines.® 

(2)  The  word  "  mines  "  is  used  in  the  widest  sense  which 
can  properly  be  given  to  it  ;  *  and  it  cannot  therefore  be 
confined  to  mines  worked  by  underground  workings. 

This  was  the  view  of  Lords  Watson  and  Herschell.*^  It 
could  not,  the}'  thought,  have  been  intended  (as  in  cases  before 
the  Rating  Act,  1874^)  to  distinguish  between  the  different 
methods  of  getting ;  and  to  enact,  that  a  mine,  which  would 
naturally  be  worked  by  open  workings,  should  be  taken  and 
paid  for  at  once,  but  that  a  mine,  which  would  naturally  be 
worked  by  underground  workings,  should  not  be  taken  and 
paid  for  until  it  was  actually  worked.  The  extent  to  which 
mines  were  sold  or  excepted  would  otherwise  be  left  to  depend 
upon  the  mode  by  which  they  might  be  found  to  be  workable, 
or  by  which  their  owners  might  choose  to  work  them  at 
some  future  time.  "  Mines,"  said  Lord  Watson,'  "  must 
be  taken  to  signify  all  excavations  "  [i.e.,  whether  sur- 
face   or    subterranean]    "  b}'    which    the    excepted    minerals 


1  15  A.  C.  19. 

a  See  Todd,  &c.,  k  Co.  r.  North  East. 
K.  Co.,  1903, 1  K.  B.  605,  j)er  Lord 
Halsbury,  608,  609,  per  Lord  Alver- 
stone. 

8  Glasgow  V,  Farie,  13  A.  C.  at  pp. 
676,  683,  686,.  687.  There  was  no 
difference  of  opinion  among  their 
lordships  on  this  point. 

*  See,  as  to  the  secondary  sense  of 
mine,  ante^  p.  6. 

*  Glasgow  r.  Farie,  13  A.  C.  pp.  678, 


679,  683,  684,  685;  Mid.  R.  Co.  r. 
Hobinson,  15  A.  C.  19. 

•  Pogf,  Chap.  XXIIL  d,  (o),  n. 

7  Glasgow  r.  Farie,  sup.  678.  In 
Mid.  R.  Co.  r.  Robinson,  15  A.  C. 
p.  34,  Lord  Watson  added,  *'It  may 
be  more  accurate  to  say  that  the 
expression  *  mines  of  coal,*  &c.,  is 
used  by  the  legislature  to  denote  the 
minerals  in  sitv^  without  reference  to 
the  manner  in  which  they  can  be 
worked."      And    Ix)rd    Herschell    in 
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may  be  legitimately  worked  and  got."^  It  follows,  that, 
if  any  mineral  clearly  within  the  meaning  of  the  sections 
<as,  for  example,  coal,  ironstone,  or  slate,  which  are  ex- 
pressly mentioned)  crops  out  at  any  part  of  the  surface 
taken  for  railway  or  waterworks  purposes,  and  must,  in  the 
ordinary  course,  be  got  by  surface  workings,  such  workings 
are  "  mines  of  minerals,"  and  excepted  accordingly.* 

Lord  Macnaghten  took  a  different  view.     He  considered*  View  of  Lord 

Macnaghten. 
that  the  word  ''  mines "  was   used  in  what  he   held   to   be 

its   ordinary   signification   of  underground   operations.^     He 

accordingly  thought,  that  the  intention  of  the  legislature  was 

to  distinguish  between  the  different  modes  of  working.     *'  The 

Act  excepts   mines   of  slate;    it   is   silent  as  regards   slate 

quarries.     The  more  natural  inference  would  be,  that  slate 

mines  are  excepted,  and  that  slate  quarries  are  not,  especially 

as  the  Bail.  CI.  Acts  make  mention  of  slate  quarries  in  another 

•group^  of  sections."* 

<8) .  Substances  such  as  freestone  and  limestone  ordinarily  (3)  Freestone 

1  -  ^.  */     .  1    n     •  1  .      1  .  and  limestone 

-got  by  surface  operations  are  '  mmerals    withm  these  sections  ;  got  by  surface 
•and  surface  workings  of  such  minerals  are  therefore  **  mines  of  ^min^f""^ 
minerals  "  within  the  exception.     This  was  the  view  of  Lords 
"Watson  and  HerschellJ 

Lord    Watson   reached    this    conclusion  on    the    ground,   View  of  Lord 
that   the    exception   included    all   minerals   ejusdein    genei'U      °'    ^' 
-vvith    slate,   in    the    sense    of  being    worked    by    the   same 
methods. 

Lord    Herschell    rested    his   decision   on   wider    grounds,   view  of  Lord 
Having  expressed  his  opinion,  that  **  mineral ''  must,  piimd 
facie,  and  apart  from  any  context,  be  interpreted  in  the  wide 
sense  already  mentioned;^  he  held  (applying  apparently  the 

the  same  case  (p.  27)  observed,  that  679, 7;^  Lord  Watson, 

It  was  not  every  scattered  piece  of  '  2h,  at  pp.  687  et  seq. ;  Mid.  R.  Co. 

mineral  lying  under  the  land,  which  r.  Robinsonf  sup,  pp.  34,  35. 

could   be   called  a  mine,   but   only  *  ArUe,  p.  4. 

mineral   substances   lying  in  seams,  *  Sees.  32:  6eepo*t,p.  110. 

"beds,  or  strata.  •  Glasgow  v.  Farie,  sup.  p.  688. 

1  It  is  presumed,  that  "legitimate"  '  Glasgow  v.  Farie,  13  A.  C.  677, 

working  means  working  according  to  679  ;  Mid.  R.  CJo.  v.  Robinson,  15  A.  C. 

the  ordinary  course  of  beneficial  work-  10. 

ang  in  the  locality.  *  Ante,  pp.  9, 10. 

^  Glasgow  r.  Farie,  svp.  at  pp.  678, 
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rule  laid  down  by  Mellish,  L.  J.,  in  Hext  v.  Gill  *)  that  the 
exception  extended  to  '^  all  such  bodies  of  mineral  substances 
lying  together  in  seams,  beds,  or  strata  as  are  commonly 
worked  for  profit,  and  have  a  value  independent  of  the  surface 
of  the  land ;  "^  not  meaning  by  that  expression  to  confine  it  ta 
value  at  the  time  of  the  purchase.^  And,  with  reference  to- 
the  ground  upon  which  Lord  Watson  based  his  decision,  he 
thought  that  there  was  no  common  genus  within  which  coal,, 
ironstone,  and  slate  could  be  compiised.^  He  referred  to  an 
objection,  which  had  been  taken  in  argument,  that,  if  the  mine 
owner  were  at  liberty  to  work  by  surface  operations,  it  would  be- 
open  to  him  to  remove  the  very  thing  which  the  company  had 
bought,  and  so  directly  interfere  with  the  existence  of  the 
railway.  But  he  pointed  out,**  first,  that  the  surface  might  be- 
rendered  just  as  unfit  for  railway  purposes  by  subterranean 
workings;  and,  secondly,  that  precisely  the  same  difficulty 
would  arise  whenever  a  mineral,  ordinarily  worked  by  under- 
ground operations,  cropped  out  at  or  near  the  surface.  He 
also  took,  by  way  of  illustration,  the  case  of  a  deep  seaui 
ordinarily  got  by  underground  workings,  but  (as  in  the  case  of 
a  cutting  or  tunnel)  forming  the  surface  on  which  the  railways 
rests.  "  Such  a  seam  would  be  a  *  mine '  within  the  construc- 
tion suggested  "  (i.e.,  that  mines  were  confined  to  subterranean, 
workings)  "  and,  therefore,  reserved  by  the  landowner,  together 
with  the  right  to  work  it;  and  yet  the  same  question  might  be 
asked,  can  it  have  been  intended  that  such  owners  should  have 
the  right  to  take  away  the  surface  upon  which  the  rails  are 
laid  ?  "  ^  He  further  called  attention  to  the  practical  difficulties^ 
to  which  the  contrary  view  would  give  rise.  In  taking  land  it 
would  be  necessary  to  ascertain  what  minerals  would  not,, 
according  to  the  usual  mode  of  working,  be  got  by  under- 
ground workings.  Moreover,  the  question  what  mines  were 
excepted  might  Lave  to  be  determined  many  years  afterwards, 
by  an  inquiry  as  to  the  usual  mode  of  working  at  the  time  of 

1  7  Ch.  699  ;  ante,  pp.  12  et  seq.  J.  &  H.  436. 

«  Glasgow  r.  Farie,  13  A.  C.  r,85.  »  Mid.  R.  Co.  v,  Robinson,  15  A.  C. 

»  Mid.  R.  Co.  V,  Robinson,  15  A.  C.  28,  29. 

26,  27.   See,  as  to  this,  ante,  pp.  15, 17.  *  Mid.  R.  Co.  r.  Robinson,  15  A.  C. 

*  Glasgow  V.  Farie,  sup.  pp.  683,  684.  29,  per  Lord  Herschell. 
Cf.   as  to  this,  Wihon  v,  Whateley,  1 
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the  conveyance;  and  in  cases  like  that  of  slate,  which  is 
sometimes  worked  both  from  the  surface  and  underground,  an 
answer  might  be  impossible.^  Furthermore,  if  the  suggested 
construction  were  right,  it  would  be  necessary,  in  taking  land, 
to  ascertain  what  surface  minerals  lay  under  lands  laterally 
adjoining  such  parts  of  the  railway  as  would  be  injured  if  they 
were  worked,  and  to  purchase  those  minerals  and  the  land  under 
which  they  lay  as  a  protection  against  such  injury,  as  the  pro- 
visions of  section  78  as  to  giving  notice  and  otherwise  would 
not  be  applicable.  The  common  law  right  to  adjacent  support 
is  limited  to  that  which  the  land  required  in  its  natural  state ; 
and  this  is  all  the  company  would  be  entitled  to  apart  from 
the  implied  right  of  support  from  adjacent  land  in  the  same 
ownership  as  that  conveyed.' 

The  interpretation  given  by  Lord  Macnaghten  to  the  word  View  of  Lord 
"  mines  "  led  him  to  ^dissent  from  the  view  that  substances  ^^^ 
worked  by  surface  operations  were  within  the  exception.  For, 
even  if  they  were  "minerals,"  the  workings  of  them,  being 
surface  workings,  could  not  be  "mines  of  minerals."  "If," 
said  his  lordship,^  "  it  was  really  the  intention  of  Parliament, 
that  all  minerals,  however  worked,  should  be  deemed  to  be 
excepted  from  conveyances  to  railway  companies,  unless 
expressly  mentioned  therein,  I  cannot  conceive  why  the  word 
*  minerals '  is  not  to  be  found  in  the  heading  to  this  part  of  the 
Act ;  or  why  the  word  '  minerals  '  was  not  used  in  section  77 
instead  of  the  expression  '  mines  of  coal,  ironstone,  slate,  or 
other  minerals ; '  or  why  the  legislature  in  the  heading,  and  in 
that  section,  avoided  the  use  of  the  common,  obvious,  and  well- 
understood  expression  '  mines  and  minerals.'  "  He  also 
expressed  an  opinion,  that  the  considerations  which  induced 
the  legislature  to  provide,  that  mines  worked  by  underground 
workings  need  not  immediately  be  purchased,  did  not  apply 
in  the  case  of  surface  minerals;  the  existence  of  which 
in  an  un worked  state  was  essential  to  the  existence  of  the 

1  See  lb.  answered    by    those   of    Lord    Mac- 

3  Mid.    R.    Co.    r.    Robinson,    15  naghten  in  Mid.  R.  Co.  v,  Robinson, 

A.  C.    29,  30,   per    Lord    Herschell.  svp.  at  pp.  35,  36. 

See  poit,  pp.  275,  276,  286—290.    It  '  Mid.  R.  Co.  r,  Eobinson,  15  A.  C. 

is  respectfully  submitted  that  Lord  35* 

HeiBcheli's     observations     are     not 
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(4)  Common 
clay  not  in- 
cluded in 
**  mines." 

View  of  lord 
Watson. 


View  of  Lord 
Macnaghten. 


railway   or   waterworks,  and   the  value  of  which  was    easily 
ascertained.^ 

(4)  Common  clay,  sand,  or  gravel,  which  forms  the  upper 
soil,  is  not  within  the  exception ;  and  the  mere  thickness  of  the 
stratum  in  question  is  for  this  purpose  immaterial.^ 

Lord  Watson  was  of  this  opinion,  on  the  ground  that  the 
section  only  excepts  mines  '*  under  any  land  purchased,"  and 
that  the  expression  ^*  land  "  cannot  be  restricted  to  vegetable 
mould  and  cultivated  clay,  but  must  include  the  upper  soil.' 

Lord  Macnaghten's  opinion  as  to  the  meaning  of  the  word 
"  mines  "  involved  concurrence  with  this  view.  He  also  relied 
upon  sub-sections  82  to  48.^  He  considered,  that  a  purchase 
under  section  42  would  vest  in  the  company,  as  part  of  the  pro- 
perty  purchased,  clay,  stone,  gravel,  sand,  and  other  things  of 
that  sort,  although  not  expressly  purchased,  and  without  any 
liability  to  work  as  the  surveyor  of  the  owner  should  direct ; 
and  that  the  expression  *^  any  land  purchased  "  in  section  77 
included  a  purchase  under  section  42;  and  that  this  result 
would  not  be  consistent  with  a  construction  of  "  mines  "  which 
would  comprehend  clay  and  gravel.^  He  also  relied  upon  the 
words  in  section  77  '^  except  only  such  parts  thereof  as  shall 
be  necessar}'."  He  considered,  that,  if  clay,  stone,  and  gravel, 
which  are  ordinary  materials  for  constructing  or  repairing, 
were  intended  to  be  included  in  ''mines,"  the  words  ''as  shall 
be  useful  or  proper  "  would  have  been  found  instead  of  the 
words  "  as  shall  be  necessary ;  "  and  that,  on  the  other  hand, 
the  company  would  have  been  required  to  work  such  parts 
under  the  direction  of  the  owner's  surveyor.*  He  also  thought, 
that  this  conclusion  involved  no  hardship  upon  railway  com- 


»  Glasgow  r.  Parie,  13  A.  0.  697, 
698. 

'  See  Glasgow  v,  Farie,  13  A.  C. 
^57.  See  also  Hamilton  v,  N.  B.  Bail. 
Co.,  13  B.  454.  The  head  note  in 
Glasgow  V,  Farie,  in  stating  the  deci- 
sion, speaks  of  ^^  common  clay,  forming 
the  surface  or  subsoil.**  This  does  not 
seem  a  happy  expression.  Common 
clay  (like  every  other  mineral)  of 
necessity  forms  either  the  surface  or 
the  subsoil.  (As  to  the  meaning  of 
subsoil,  see  post,  p.  S3.)    The  expres- 


sion is  presumably  founded  upon  Lord 
V^atson's  judgment.  Lord  Watson, 
however,  does  not  use  it;  and  it  is 
evident,  that  he  had  in  his  mind  the 
upper  soil,  but  the  subsoil  only  in 
cases  where  the  stratum  of  clay,  ftc, 
forming  the  upper  soil  was  exception- 
aUy  thick  :  see  13  A.  C.  679. 
»  Glasgow  V.  Farie,  13  A.  C.  679. 

*  Seepvtt,  pp.  110,  111. 

'  Glasgow  r.  Farie,  sup,  694 — 696, 

•  lb,  689. 
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panies.  It  was  arguedy  that,  tmless  the  word  ^' mines"  was 
held  to  include  surface  minerals,  railway  companies  might  be 
exposed  to  the  risk  of  having  the  safety  of  their  works 
endangered  by  the  working  of  clay  and  gravel  which  laterally 
adjoined.  But  he  thought  the  answer  was,  that  railway 
companies  must  judge  for  themselves  what  extent  of  lateral 
land  was  required,  and  take  sufficient  to  ensure  the  stability  of 
their  works.^ 

Lord  Herschell's  opinion  upon  the  second  and  third  proposi-  view  of  Lord 
tions  led  him  to  differ  from  Lords  Watson  and  Macnaghten 
upon  the  fourth.^ 

The  facts  in  Glasgow  v.  Farie^  were  as  follows :  The  appel-  ^acts  in 
lants,  by  virtue  of  the  Waterworks  CI.  Act,  and  a  conveyance  Farie. 
containing  an  exception  of  the  **  whole  coal  and  other  minerals 
in  the  land  in  terms  of  the  Wat.  CI.  Act,  1847,"  purchased 
from  the  respondent  a  parcel  of  land  for  the  purpose  of 
erecting  waterworks.  About  two  or  three  feet  below  the  sur- 
face lay  a  seam  of  valuable  brick  clay.  The  respondent  worked 
the  same  seam  in  the  adjoining  land  to  a  depth  of  from  twenty 
to  thirty  feet ;  and,  having  reached  the  appellants'  boundary, 
claimed  the  right  to  work  out  the  seam  under  the  land  pur- 
chased by  the  appellants.  It  was  held,^  reversing  the  decision 
of  the  Court  of  Session,  that  this  seam  was  not  included  in  the 
exception  in  the  Act,  and  that  the  appellants  were  entitled  to 
an  interdict  restraining  the  respondent  from  working  it.  This 
case  in  effect  overruled  the  dictum  in  Errington  v.  Metropolitan 
Railway  Co.,  and  the  decision  in  Midland  Railicay  Co.  v. 
Haunchwood,  ofc,  Co.  already  referred  to.* 

And  in  Midland  Railway  Co.  v.  Robinson^  the  facts  were  as  Facts  in  Mid- 

land  Railwav 

follows :    The   appellants   purchased   certain   land   from  the  Co.  v. 
respondent's  predecessor  under  the  Eail.  01.  Cons.  Act,  1845.  ^^^^«>n. 
The  conveyi^ice  contained  no  special  reference  to  mines  or 
minerals.     The  respondent  gave  notice  to  the  appellants  of  his 
desire  to  work  certain  beds  of  ironstone  and  limestone  lying 

>  lb.  698.  ^  Ante^  p.  25.    That  Roabon  Brick, 

*  lb.  679.  &c.,  Ck).  V,  G.  W.  R.  Co.,  1893,  1  Ch. 

*  13  A.  C.  667.  427,  is  not  inconsistent  with  Glasgow 

*  Per  Lords  Halsbnry,  Watson,  and  v.  Farie,  see  /orf,  pp.  415,  416. 
Macnaghten,  Lord  Herschell  dissent-  *  15  i^.  C.  19. 

ing. 
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[chap.  I. 


Common  clay 
forming  lower 
soil. 


Subsequent 
decisions. 


No  difference 
throughout 
Acts  in 
meaning  of 
"minerals." 

Result  of  the 
decisions. 


under  the  land  purchased  at  depths  varying  from  six  to  thirty- 
six  feet.  The  ironstone  and  limestone  could  only  be  worked, 
and  according  to  the  custom  in  the  district  would  be  properly 
worked,  by  surface  operations.  The  Rppellants  brought  an 
action  to  restrain  the  working  so  as  to  injure  the  railway.  It 
was  held,^  affirming  the  decision  of  the  Court  of  Appeal,*  that 
the  exception  in  the  Act  included  the  mines  in  question.  This 
case  in  effect  confirmed  the  decisions  in  Jamieaon  v.  North 
British  Railway  Co.  and  Dixon  v.  Caledonian,  dc,  Railway 
Campaniea  already  referred  to.  ® 

It  will  be  noticed  that  Glasgow  v.  Farie  was  only  a  decision 
as  to  common  clay,  sand,  or  gravel,  when  it  forms  the  upper 
soil.  When  the  same  substance  forms  the  lower  soil,  it  may 
be  within  the  exception.* 

The  decision  in  Glasgow  v.  Farie  has  been  followed  in 
England  in  cases  arising  under  the  Bail.  CI.  Act.^ 

There  is  no  ground  for  suggesting  that  the  word  **  minerals  " 
has  a  more  extended  meaning  in  the  later  sections  of  the  Acts 
than  in  the  earlier.* 

In  construing  these  ill-drawn  sections,  difficulties  were 
inevitable.  But,  whether  the  difficulties  were  satisfactorily  met 
m  the  House  of  Lords,  is  another  question.  Lord  Herschell 
took  one  view,  and  adhered  to  it  in  both  cases.  Lord 
Macnaghten  took  an  opposite  view,  but  was  equally  consistent. 
Lord  Watson's  opinion  practically  turned  the  scale  in  each 
case  in  opposite  directions.^  In  Glasgow  v.  Farie  the  greater 
part  of  Lord  Watson's  reasoning  was  in  favour  of  the  conclu- 
sion reached  by  Lord  Herschell ;  but  he  parted  from  Lord 
Herschell  because  the  expression  used  in  section  18  of  the 
Wat.  CI.  Act  was  mines  "  under  any  land  purchased ;  "  and  he 


1  Per  Lords  Herschell  and  Watson, 
Lord  Macnaghten  dissenting. 

2  Mid.  R.  Co.  r.  Robinson,  37  Ch.  D. 
386,  which  affirmed  the  decifiion  of 
Chitty,  J. 

'  AfUe^  p.  25.  See  also  Glasgow,  &c., 
Rail.  Co.  V.  Bain,  21  R.  134. 

«  See  Glasgow  r.  Farie,  13  A.  C. 
Ct79jper  Lord  Watson  ;  G.  W.  R.  Co,  v. 
Blades,  1901,  2  Ch.  624,  .638,  per 
Buckley,  Jt 


»  G.  W.  R.  Co.  r.  Blades,  1901,  2 
Ch.  624  (Buckley,  J.)  ;  Todd,  &c., 
&  Co.  r.  N.  E.  R.  Co.,  1903,  1  K.  B. 
603  (Court  of  Appeal). 

•  Todd,  &c.,  &  Co.  V,  N.  E.  R.  Co., 
sup,  605,  609. 

7  Lord  Halsbury  was  a  party  to  the 
judgment  in  Glasgow  v,  Farie;  but 
he  rested  his  decision  on  the  express 
ground  that  the  case  was  a  Scotch 
one  :  see  as  to  this  antej  p.  24,  n.  ^ 
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thought  that  land  must  include  clay,  sand,  and  gravel — ^a  point 
of  some  refinement.^  The  result  is  to  place  clay,  sand,  and 
gravel,  forming  the  upper  soil,  in  a  category  of  their  own, 
without  any  apparent  reason. 


Sect.  4.— SURFACE,  SUBSOIIi,  LAND,  CLOSE,  TENEMENT, 

HEREDITAMENT,   SOIL. 

**  Surface,"  or  superficies,  prima  facie,  means,  of  course.  Surface. 
nothing  more  than  the  mere  vestimenta  terra.  No  portion, 
therefore,  of  the  actual  surface  of  the  earth  will  be  included 
in  "mine,"  "quarry,"  or  "minerals."*  And  if  the  article 
in  question  in  effect,  although  not  actually,  consists  of  the 
surface  of  the  earth,  it  will  not  be  included  in  any  of  those 
words.  It  has  accordingly  been  decided,  that  an  exception 
under  an  Inclosure  Act  in  favour  of  the  owner  of  land  of  "all 
mines,  minerals,  stone,  and  other  substrata,"  with  a  right  to 
enter  the  said  lands  "  for  the  purpose  of  opening  such  mines, 
&c.,"  will  not  include  brick  earth,  which  forms  part  of,  or 
by  lying  close  thereto  in  effect  forms  part  of,  the  surface.* 
**  Surface  "  may,  however,  be  used  in  a  secondary  sense  to 
denote  the  whole  of  the  soil  down  to  the  centre  of  the  earth, 
except  the  mines  ;^  or,  as  opposed  to  an  underlying  mine,  the 
whole  of  the  soil  lying  over  such  mine,  whether  such  soil 
itself  contains  minerals  or  not.^ 

'*  Subsoil "    includes,  primd  facie,  all    that  is   below  the  Subsoil. 


*  In  Jersey  v.  Neath  Poor  Law 
Union,  22  Q.  B.  D.  665,  the  Court 
of  Appeal  apparently  thought  that 
the  decision  in  Glasgow  v.  Farie  was 
to  be  referred  to  the  nature  of  the 
transaction.  See  pp.  667,  668,  660, 
562.  Lords  Watson  and  Macnaghten, 
however,  based  themselves,  not  upon 
the  nature  of  the  transaction^  but  upon 
the  meaning  of  the  words  in  the  Act 
(see  ante,  pp.  30,  31).  If  Lord  Watson 
had  proceeded  upon  the  nature  of  the 
transaction,  there  is  no  reason  to  sup- 
pose that  he  would  have  come  to  a 
different  conclusion  in  Mid.  R.  C!o. 
V.  Robinson. 

2  See  Mid.  R.  Co.  r.  Haunch  wood, 

31.31. 


&c.,  Co.,  20  Ch.  D.  655,  ^er  Kay,  J. 
In  Bell  V,  Wilson  (2  Dr.  &  Sm.  399), 
V.-C.  Eindersley  said,  that  mineral 
would  include  the  mould  or  loam, 
which  lies  more  immediately  at  the 
surface,  and  on  which  the  verdure 
grows  and  thrives.  But  this  is  a 
wider  meaning  than  the  word  "  mine- 
rals "  ever  has,  primd  facie,  in  a  legal 
sense  :  see  ante,  p.  12. 

■  See  Church  r.  Incl.  Comms.,  11 
C.  B,,  N.  S.  664. 

*  Pountney  v,  Clayton,  11  Q.  B.  D. 
pp.  833,839,  840,  ^r  Brett,  M.  R.  and 
Bowen,  L.  J. 

*  See  Humphries  r.  Brogden,  12 
Q.  B.  742, 
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SoU. 


Townley  v, 
Gibson. 


actual  surface  down  to  the  centre  of  the  earth*^  It  is,  there- 
fore, a  wider  term  than  '*  mines  "  or  "  quarries ;  "  or  even,  it 
is  submitted,  than  **  minerals,"  when  that  expression  is  used 
in  a  legal  sense.^  And  an  exception  of  ''coals  and  coal 
mines  "  will  only  comprise  that  portion  of  the  subsoil  which 
actually  consists  of  mines  of  coal,  and  will  not  comprise  any 
intervening  or  other  strata.^ 

"  Land  '*  or  "  lands  "  will,  primd  facie,  mclude  mines*  and 
quarries  ;^  in  fact,  everything  under  the  sky  down  to  the 
centre  of  the  earth.^  But  it  is  doubtful,  whether  a  coal  mine 
is  "  land  "  within  the  Pauper  Settlement  Act,  6  Geo.  4,  c.  57, 
so  as  to  enable  an  occupation  of  it  to  confer  a  settlement  J 
'*  Lands  "  do  not  include  mines  under  the  Poor  Rate  Act» 
48  Eliz.  c.  2.^  Nor  does  ''  land  "  include  coal  mines  under 
the  Lighting  and  Watching  Act,  1838. ' 

''  Close  "  is  a  word  sufficiently  wide  to  include  both  the 
surface  and  the  subsoil.^®  So  "tenement**  or  ''hereditament  *^ 
includes  "  mines."  " 

"  Soil/*  pnmd  facie,  includes  the  surface  and  all  that  i& 
below  it  down  to  the  centre  of  the  earth.^* 

Thus  in  TovmUy  v.  Gibson  ^  an  Inclosure  Act  directed  an 
allotment  of  part  of  the  lands  in  question  to  be  made  to  the 
lady  of  the  manor  "  in  lieu  of  and  as  a  compensation  for  her 


1  See  CJox  r.  Glue,  5  C.  B.  549. 

*  See  Atkinson  v.  King,  2  L.  R.  (Ir.) 
339 :  Bee  ante,  p.  12. 

•  See  Ramsay  v,  Blair,  1  A.  C.  704. 

<  Shep.  Touch.  90 ;  CampbeU  r. 
Leach,  Amb.  747  ;  Clegg  r.  Rowhmd, 
2  Eq.  165, 166  ;  Newcomen  v.  Ck)alson, 
6  Ch.  D.  142, 143  ;  Smith  «.  G.  W.  R. 
Co.,  3  A.  C.  165,  180  ;  Be  Met.,  &c., 
R.  Co.  and  Cosh,  13  Ch.  D.  612; 
Errington  v.  Met.  R.  Co.,  19  ib,  568, 
669,  670,  573,  575,  678  ;  Consett  Wat, 
Co.  a,  Ritson,  22  Q.  B.  D.  333; 
HoUiday  v.  Wakefield,  1891,  A.  C. 
81 :  see  Thnrsbj  r.  Briercliffe  with 
Eztwistle,  1895,  A.  C.  36,  per  Lord 
QerschelL 

*  See  McDonneU  v.  McEintj,  10 
Ir.  L.  R.  614,  521,  524. 

•  Pountney  v,  Clayton,  11  Q.  B.  D. 
838. 


7  See  R.  V,  West  Ardsley,  4  B.  &  S. 
95. 

'  See  poBtf  Chap.  XXIII.  d,  (a),  n. 
See  also  Thursby  r.  Briercliffe  with 
Extwistle,  1895,  A.  C.  at  p.  37,  per 
Lord  HerschelL 

•  Thursby  r.  Brieicliffe  with  Ex- 
twistle, 1895,  A.  C.  32.  See  also  afUe^ 
p.  30,  as  to  the  meaning  of  *'  land  "  in 
s.  77  of  the  Rail.  CI.  Act. 

w  See  Cox  r.  Glue,  6  C.  B.  561. 

^'  See  Dunn  v.  Birmingham  Canal 
Co.,  L.  R.  8  Q.  B.  47,  48 ;  Errington 
V.  Met.  R.  Co.,  19  Ch.  D.  668  ;  Loose- 
more  V,  Tiverton,  &c.,  R.  Co.,  22  Ch. 
D.43. 

"  See  Pretty  t?.  Solly,  26  Bear.  612  ; 
Wakefield  v.  Buccleuch,  4  Eq.  624  ; 
Rolls  «.  St.  George,  14  Ch.  D.  796. 

"  2T.  R,  701. 


8BCT.  4.]  CLOSE,   TENEMENT,    HEBEDITAMENT,    SOIL.  8? 

right  and  interest  in  and  to  the  soil  of  the  residue  of  the  said 
common  and  waste  grounds,"  and  the  residue  to  be  allotted  to 
the  several  tenants  in  fee,  discharged  from  all  customary 
tenures.  The  Act  then  contained  a  saving  clause,  reserving 
to  the  lord  all  seignories,  rents,  fines,  &c.,  and  all  other 
royalties  and  manorial  jurisdictions  whatsoever.  It  was  held, 
that  the  mines  under  the  allotments  made  to  the  tenants  were 
part  of  the  soil ;  and  were  not,  therefore,  reserved  to  tlie  lord. 
And  the  mere  fact  that  the  mines  were  in  lease  at  the  date  of 
the  Act  was  held  to  make  no  difference. 

It  may,  however,  appear  from  the  context,  that  the  word  Pretty  v. 
"soil  "is  not  intended  to  have  its  primary  meaning.  Thus  BuccleuchtJ. 
in  Pretty  v.  SoUy,^  an  Inclosure  Act  directed  allotments  for  Wakefield. 
public  and  specified  purposes,  and  that  one-sixteenth  should 
be  allotted  to  the  lord  of  the  manor  "in  lieu  of  and  in  full 
compensation  for  his  and  their  right  and  interest  in  and  to 
the  soil  of  the  said  waste  lands,"  and  that  the  remainder  of 
the  common  lands  should  be  divided  amongst  the  commoners 
to  be  held  in  severalty.  It  was  then  declared,  that  the  lord's 
seignorial  rights  were  not  to  be  prejudiced  except  as  to  the 
soil,  and  that  the  lord  might  thereafter  enjoy  all  rents,  heriots, 
&c.,  ^'  and  all  mines,  minerals,  quarries,  and  other  royalties," 
as  if  the  Act  had  not  passed.  It  was  held;  that  the  word 
**  soil"  was  used  as  distinct  from  ''land,"  and  as  equivalent 
to  **  surface ; "  and  that  the  lord  was  entitled  under  the 
reservation  to  the  mines  under  all  the  lands  dealt  with  by 
the  Act.  Buccleuch  v.  Wakefield  ^  was  a  similar  case,  and  was 
similarly  decided.' 

Sect.  6.— OPEN  AND  NEW  MINES  AND  QUARRIES. 

The  difference  between  an  open  mine  or  quarry,  and  one  importance  of 
which  is  new,  is  of  general  importance.     It  usually  arises  in  ^'*'i^*^**<>^- 
cases  between  a  tenant  for  life  or  years,  and  the  remainder- 
man or  reversioner ;  either  as  regards  the  right  to  work,^  or 
as  regards  the  power  to  grant  leases.^    But  it  is  not  confined 
to  such  cases.     It  may  aiise  in  cases  between  a  copyholder 

1  26  Beav.  606.  v,  Buccleach,  4  £q.  618. 

«  L.  B.  4  H.  L.  377.  *  Pott,  pp.  62  et  teq,,  67  et  seq. 

•  Afllrming,  on  this  point,  Wakefield  *  Poit,  pp.  159—169. 
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[chap. 


Generally. 


Sales.. 


Lease. 


and  his  lord ;  ^  a  parson  and  his  successor ;  ^  or  a  mortgagor 
and  his  mortgagee.^ 

To  constitute  an  open  or  old  mine*  or  quaiTy,  there  must 
have  been  a  previous  general  dedication  by  a  person  acting 
within  his  lawful  rights,  for  the  purpose  of  making  a  profit 
from  the  produce.^ 

If  the  profit  has  been  made  by  means  of  sales,  it  is  clear, 
that  the  mine  or  quarry  is  open.*  And  where  a  general 
dedication  for  the  purpose  of  profit  and  sale  has  been  shown, 
the  mine  or  quarry  is  open,  although  no  profit  may,  in  fact, 
have  been  made.^ 

If  the  profit  has  been  made  by  means  of  a  lease,  under  which 
the  lessee  has  actually  worked,  it  is  also  clear,  that  the  mine 
or  quarry  is  open.®  And  it  makes  no  difference,  in  such  a 
case,  whether  the  lessor  has  reserved  a  share  of  the  profits, 
or  has  merely  reserved  a  dead  rent.'  Indeed,  although  the 
lessee  has  never  actually  worked,  the  mine  or  quarry  is  open, 
if  he  has  paid,  or  become  liable  to  pay,  a  dead  rent.^^  And  an 
agreement  for  a  lease  is  for  this  purpose  equivalent  to  a  lease.^^ 
Whatever  the  '*  owner  in  fee  .  .  .  would  have  taken  as  income 
.  .  .  the  person  who  has  a  right  to  the  income  is  entitled  to 


receive. 


»»12 


1  Pott,  pp.  84—86. 
«  Post,  pp.  89,  90. 
»  Post,  pp.  92—94. 

*  In  strictness  the  word  "mine," 
where  an  unopened  mine  is  spoken  of, 
appears  to  be  used  in  a  secondaiy 
sense  :  see  arUe,  p.  2. 

*  See  Coppinger  v.  Gubbins,  3  J.  & 
L.  417  ;  EUas  v.  Griffith,  8  Ch.  D.  632, 
nom.  Elias  v,  Snowdon,  &c.,  Co.,  4 
A.  C.  454  ;  CampbeU  t?.  Wardlaw,  8 
A.  C.  649,  650  ;  Dashwood  t'.  Magniac, 
1891,  3  Ch.  pp.  327,  328,  .360,  361. 

*  See  Elias  r.  Snowdon,  &c.,  Co.,  4 
A.  C.  461,  per  Lord  Caims,  465,  per 
Lord  Selborne.  See  also  Coppinger 
«.  Gubbins,  3  J.  &  L.  417,  per  Lord 
St.  Leonards ;  Elias  v.  Griffith,  8 
Ch.  D.  532,  per  James,  Cotton,  and 
Thesiger,  L.  JJ. 

7  Ellas  V,  Griffith,  8  Ch.  D.  521,  532, 
533 :  cl  Spencer  r.  Scurr,  31  Beav.  334. 


^  See  cases  cited  in  n.  ^ 

*  In  Elias  r.  Snowdon,  &c.,  Co. 
(4  A.  C.  454),  the  reservation  was 
of  a  share  of  the  profits,  and  Lord 
Caims  in  his  opinion  (^461)  laid  stress 
upon  this  fact.  No  opinion  was  how- 
ever intimated  by  any  of  the  Lords, 
that  the  actual  decision  would  have 
been  different,  if  the  reservation  had 
been  by  way  of  dead  rent. 

w  Stoughton  1'.  Leigh,  1  Taunt.  402 ; 
Be  Kemeys-Tynte,  1892,  2  Ch.  215, 
per  North,  J.  Elias  v.  Snowdon,  &c., 
Co.,  4  A.  C.  at  p.  461,  contains  an 
apparent  dictum  of  Lord  Caims  to 
the  contrary  :  "  provided  it  be  estab- 
lished, that  any  quarry  was  opened 
under  the  powers  of  that  lease."  But 
it  was  not  necessary  to  determine  the 
particular  point  mentioned  in  the  text. 
"  Be  Kemeys-Tynte,  sup. 
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Use  is  also  a  perception  of  profit.     And  if  there  has  been  Use. 
a  working  and  use  of  minerals,  not  limited  to  any  special  or 
restricted  purpose,  the  mine  or  quarry  is  probably  open.^ 

Even,  however,  where  the  element  of  sale  or  lease  is  absent,  working  not 
an  actual  working  is  not  essential.     If  a  shaft  or  other  develop-  e88«^'i*l- 
ment  has  been  sunk  or  made,  the  mine  intended  to  be  worked 
by  such  development  is  open.     And,  if  more  than  one  mine  are 
intended  to  be  so  worked,  the  mines,  however  many,  intended 
to  be  so  worked  are  open.^ 

The  question  is  one  of  intention  in  every  case.  It  may  Question  one 
be  gathered  from  the  fact  of  workings.  But  it  may  be  also 
gathered  from  the  extent  of  the  developments;  from  the  putting 
up  of  plant  of  a  known  capacity ;  from  the  facts  that  the  mine 
in  question  is  one  of  several  included  in  one  concern,  and  that 
the  others  have  been  actually  worked ;  or  from  the  extent  of 
the  powers  given  to  trustees  under  the  settlement.  A  fortiori 
where  actual  declarations  of  intention  have  been  made  by  the 
settlor.® 

It  is  not  necessary,  in  order  that  a  mine  or  quarry  m»y  be  Dedication 
open,  that  it  should  have  been  opened  during  the  subsistence  ^ttlement. 
of  the  settlement,  if  the  question  arises  under  a  settlement. 
If  it  was  open  at  the  date  of  the  settlement,  it  does  not  cease 
to  be  open,  merely  because  the  settlor  did  not  work  it.^ 

On  the  other  hand,  it  is  not  necessary  that  the  person.  Dedication 
whose  acts  are  relied  on  as  constituting  an  open  mine  or  tos^ement. 
quany,  should  be  the  settlor.  If,  for  instance,  there  is  a 
settlement  of  land  containing  unopened  mines  on  one  in  tail, 
or  for  life  without  impeachment  of  waste,  with  remainder  to 
another  for  life ;  and  the  tenant  in  tail  or  for  life  in  posses- 
sion opens  and  works ;  the  remiiinderman  will,  on  the  death 
of  the  tenant  in  tail  without  issue  and  without  disentailing,  or 
on  the  death  of  the  tenant  for  life  in  possession,  be  Entitled  to 
treat  the  mines  as  open.^    In  like  mamier  where  a  settlement 

1  Elias    r.    Snowdon,    &c.,    Co.,  4  to  which  he  doubted.    See  further,  as 

A.  G.  465,  per  Lord  Selbome.  to  intention,  post,  p.  62. 

«  Cbaytor  r.  Trotter,  87  L.  T.  33.  *  See  Greville-Nugent  v,  Mackenzie, 

»  Chaytor    v.    Trotter,    sup.,    per  1900,  A.  C.  83. 

Vaughan  Williams  and  Romer,  L.  JJ.  *  See  Clavering  r.  Clavering,  Moaely, 

Stirling,  L.  J.,  agreed  except  as  to  one  223,  2  P.  Wms.  389. 
aeam  out  of  the  eight  in  question,  as 
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No  actual 
openings. 


Restricted 
openiDgs. 


contains  a  power  to  work^  or  demise^  a  mine  or  quarry,  and 
the  power  is  exercised,  the  mine  or  quarry  may  become  open. 
But  it  is  otherwise  if  the  power  is  merely  contained  in  an  Act 
for  the  purpose  of  facilitating  the  administration  of  the  trust, 
such  as  The  Trusts  (Scotland)  Act,  1867.^ 

A  mine  or  quan^y  is  not,  however,  open,  merely  because  the 
settlor  has  opened  mines  or  quarries  in  other  parts  of  the  same 
estate.*  And,  where  between  two  pieces  of  land  belonging  to 
a  settlor  there  is  a  narrow  strip  of  land  belonging  to  other 
persons  ;  and  the  same  seam  exists  under  all  the  lands ;  and 
a  lessee  under  the  settlor  sinks  a  pit,  and  works  the  seam 
under  one  of  the  two  pieces ;  the  separate  ownership  of  the 
intervening  strip,  and  the  consequent  impossibility  of  working 
the  seam  under  the  other  of  the  two  pieces  by  the  same  pit, 
prevent  the  seam  under  the  latter  piece  from  becoming  open.^ 
And  a  mine  or  quarry  or  clay  pit  is  not  necessarily  open,  if, 
although  preparations  had  been  made  for  opening  it,  it  has 
never  in  fact  been  opened,^ 

And  a  mine  or  quarry  is  not  open,  if,  although  openings 
have  taken  place,  they  can  be  shown  to  have  been  purely 
experimental.^  And  a  mine  or  quarry  is  not  open,  if  it  has 
merely  been  worked  or  used  for  the  purpose  of  supplying  fuel 
or  the  means  of  repair  to  some  particular  tenement,  or  for 
some  other  definite  and  restricted  purpose.®  And  a  coal  mine 
is  not  open  on  the  mere  ground  that  a  permission  has  been 
given  to  tenants  to  scrape  or  scour  for  the  coal  at  the  places 
where  it  cropped  out  at  the  surface.'  And  a  gravel  pit  is  not  open 
on  the  mere  ground  that  a  surveyor  of  highways  has  dug  and 
carried  away  gravel  thereout  for  public  purposes.*^    And  the 

1  Chaytor  r.  Trotter,  87  L.  T.  at 


p.  39. 

8  See  Daly  v.  Beckett,  24  Beav. 
114;  Cowley  v.  Wellesley,  35  Beav. 
638;  Campbell  r.  Wardlaw,  8  A.  C. 
650  ;  Re  Kemeys-Tynte,  18U2,  2  Ch. 
215,  216. 

'  See  Campbell  r.  Wardlaw,  8  A.  C. 
641. 

^  Campbell  v,  Wardlaw,  8  A.  C. 
647. 

*  Re  Maynaiti*8  Estate,  1899,  2  Ch. 
347. 


•  See  Viner  r.  Vaughan,  2  Beav 
469,  470. 

7  Elias  V.  Snowdon,  &c.,  Co.,  4  A.  C. 
464,  465  ;  Chaytor  r.  Trotter,  »yp,  at 
p.  37. 

^  Elias  f.  Snowdon,  &c.,  Co.,  4  A.  C. 
459,  465. 

•  Stepney  r.  Chambers,  W.  N. 
1866,  p.  401. 

10  Huntley  r.  Russell,  13  Q.  B.  572, 
591.  The  dicta  to  the  contrary  in 
Ross  r.  Adcock,  L.  R.  3  C.  P.  670, 671, 
cannot,  it  is  submitted,  be  sustained. 
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mere  fiicts  that  the  suiTejor  was  bound  by  statute,  after  taking 
the  gravely  to  slope  down  the  ground;  and  was  liable  to  penalties 
for  not  so  doing ;  and  that  the  owner  was  bound  to  enforce 
such  penalties ;  and  that  these  duties  were  neglected ;  will  not 
constitute  the  pit  an  open  pit.^ 

A  mine  or  quarry  is  not  open,  if  the  workings  have  been  Wrongful 
wrongful;*  if,  for  example,  they  have  been  workings  by  a  ^P®'*^'^* 
parson  without  the  consent  of  the  Ecclesiastical  Commis- 
sioners, and  there  is  no  ground  for  presuming  that  they  were 
commenced  before  the  passing  of  the  Acts  known  as  the 
Restraining  Acts.^  A  fortiori,  a  mine  or  quarry  is  not  open 
if  the  workings  have  been  workings  by  way  of  trespass  by 
a  stranger.^ 

A  new  seam  opened  in  an  open  mine,  and  capable  of  being  New  seam  or 
worked  by  the  old  shaft,  is  itself  an  open  mine.^  And,  where 
a  mine  or  quarrj'^  is  once  open,  the  sinking  of  a  new  pit  or 
shaft  on  the  same  seam  or  vein,  or  the  breaking  ground  in 
a  new  place  on  the  same  rock,  is  not  necessarily  the  opening 
of  a  new  mine  or  a  new  quarry/  However,  a  new  seam, 
which  is  incapable  of  being  worked  by  the  old  shaft,  cannot 
be  considered  as  an  open  mine  ^  And,  where  a  mine  has 
been  open  for  the  purpose  of  winning  coal,  to  work  a  con- 
tiguous mine  of  lead  or  ironstone,  by  means  of  a  new  shaft, 
would  probably  be  an  opening  of  a  new  mine.® 

It  would  seem  that  a  dormant  or  abandoned  mine  or  quarry  Dormant 
is  not  open,  where  the  previous  working  has  been  stopped  Snan^ 
with  a  view  to  the  permanent  advantage  of  the  estate.'    Where, 

1  Huntley  v,  Russell,  sup.  32  Beav.  517  ;  Cowley  v.  Wellesley,  1 

«  Bartlett  v,  Phillips,  4  De  G.  &  J.  Eq.  669,    85    Beav.    639  ;    Elias    v. 

421  ;  Boss  r.  Adcock,  $ujf.  665  ;  Elias  Snowdon,  &c.,  Ck).,  4  A.  C.  454,  466. 

V,  Snowdon,  &c.,  Co.,  4  A.  C.  459;  Cf.  Ferrand  i'.  Wilson,  15  L.  J.  Ch.  41, 

Eocles.  Comms.  v,  Wodehouse,  1895,  53 ;  S.  C.  4  Ha.  388 ;  Be  Maynard's 

1  Ch.  563,  564.  Estate,  1899,  2  Ch.  347,  ante,  p.  38. 

•  13  Elix.  c.  10  ;  13  Elii.  c.  20  ;  14  7  Jie  Chaytor,  1900,  2  Ch.  804  :  see, 
Eliz.  c.  11 ;  14  Eliz.  c.  14.    See  Bart-  as  to  the  Victoria  seam,  pp.  808,  809. 
lett  r.  Phillips,  9up, ;  Boss  v.  Adcock,  *  Spencer  v.  Scurr,  sup.  337.    An 
eup. ;   Eccles.  Comms.  v.  Wodehouse,  inquiry  will,  if  necessary,  be  directed 
eup. :  see  also  postf  pp.  89,  90.  to  ascertain  the  purposes  for  which  a 

^  Elias  I'.  Snowdon,  &c.,  Co.,  sup,  new  pit  or  shaft  was  sunk.     For  the 

'  Spencer  r.  Scurr,  31  Beav.  334  :  form  of  such  inquiry,  see  Bagot   v, 

see  Chaytor  r.  Trotter,  87  L.  T.  33.  Bagot,  Set.  545,  546. 

•  See  Clavering  c.  Clavering,  Mosely,  »  See  Viner  r.  Vaughan,  2  Beav.  469, 
223,  2  P.  Wms.  388  ;  Bagot  r.  Bagot,  470 ;  Bagot  r.  Bagot,  32  Beav.  509,  617. 
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however,  the  working  of  a  mine  or  quarry  has  not  been 
commenced  merely  because,  at  the  prices  ruling  at  the  time, 
it  would  not  pay  to  work  it,  it  is  not  necessarily  new.^  And, 
where  a  previous  working  has  been  stopped  merely  from 
inability  to  carry  it  on  at  a  profit,  it  would  seem,  that  the 
mine  or  quarry  may  be  considered  open.*  '*  A  mine  not 
worked  for  twelve  months  or  two  years  before  he  "  (the  tenant 
for  life)  '^  became  possessed  of  the  propeily  must  still  be 
considered  to  be  an  open  mine.  A  mine  not  worked  for  a 
hundred  years  could  not,  I  think,  be  properly  so  treated ; 
and  my  present  opinion  is  that  a  mine  which  had  not  been 
worked  for  twenty  or  thirty  years  from  the  loss  of  profit 
attending  the  working  of  it,  but  which,  from  the  rise  in 
price  of  iron  and  coal,  had  become  remunerative,  might "  be 
considered  open.®  Accordingly  mines  or  quarries  were  held 
not  to  have  lost  their  character  of  open  mines  or  quarries 
merely  because  they  had  not  been  worked  for  seventeen  years,^ 
or  twenty  years.* 


1  Chaytor  v.  Trotter,  87  L.  T.  33. 

'  Bagot  V.  Bagot,  8uj>.  See  Baillie's 
Trustees  v,  Baillie,  19  B.  220. 

'  Bagot  V.  Bagot,  sup.,  jfer  Lord 
Romilly.  Cf.  Stoughton  r.  Leigh,  1 
Taunt.  410;  Millett  v.  Davey,  31 
Beav.  470,  471,  478. 

*  Greville  -  Nugent    r.   Mackenzie, 


1900,  A.  C.  83. 

«  Be  Chaytor,  1900,  2  Ch.  804,  808. 
An  inquiry  will,  if  necessary,  be 
directed  to  ascertain  the  time  during 
which,  and  the  circumstances  under 
which,  a  mine  remained  unworked. 
For  the  form  of  such  inquiry,  see 
Bagot  r.  Bagot,  Set.  546,  646. 


CHAPTER  n. 


PROPERTY  AND  POSSESSION— ACTS  OP  OWNERSHIP. 


a.— PROPERTY— GENERALLY. 

Prima  facie,  the  owner  of  the  surface,  wheresoever  situate  Admitted 
in  England  or  Wales,  is  entitled,  ex  jure  naturce,  to  everything  gm^ace  or  ^ 
beneath  or  within  it,  down  to  the  centre  of  the  earth,  except  "^^^^s- 
mines  of  gold  and  silver.^  And  the  principle  of  this  rule 
applies,  although  the  surface  may  have  been  acquired  by 
prescription.^  And  where  the  residue  of  a  long  term  is 
enlarged  into  a  fee  simple  under  the  Act  44  &  45  Vict.  c.  41, 
8.  65,  the  fee  simple  includes  the  fee  simple  iu  all  miues  and 
minerals,  which  at  the  time  of  enlargement  have  not  been 
severed  in  right  or  in  fact,  or  have  not  been  severed  or  reserved 
by  an  Inclosure  Act  or  award ;  whether  the  term  was  originally 
created  without  impeachment  of  waste  or  not.®  It  cannot, 
however,  be  said,  that,  if  a  person  is  shown  to  be  the  owner  of 
mines,  his  ownership  of  the  surface  is  to  be  presumed.*  A 
statement  by  the  predecessor  in  title  of  a  person  who  claims 
minerals,  that  the  overlying  surface  was  in  other  hands,  is 
admissible  in  evidence  against  him.^ 


1  Case  of  Mines,  Plowd.  336  ;  Hodg- 
kinson  r.  Fletcher,  3  Dougl.  33,  34  ; 
Curtis  v.  Daniel,  10  East,  274  ;  Barnes 
r.  Mawson,  1  M.  &  S.  84;  Lewis  r. 
Branthwaite,  2  B.  &  Ad.  443  ;  R.  r. 
Pitt,  5  B.  &  Ad.  571  ;  Rowe  r.  Grenfel, 
Ry.  &  M.  398  ;  Bowe  r.  Brenton, 
Gone.  315 ;  Harris  r.  Ryding,  5  M. 
&  W.  72;  Acton  v.  Blundell,  12  lb. 
354  ;  Rogers  r.  Brenton,  10  Q.  B.  41), 
50  ;  Cox  r.  Glue,  5  0.  B.  548  ;  Keyse 
r.  PoweU,  2  E.  &  B.  144  ;  Smith  r. 
Lloyd,  9  Ezch.  574 ;  Rowbotham  r. 
Wilson,  8  H.  L.  C.  360  ;  Bowser  r. 
Maclean,  2  De  G.  F.  Si  J.  419 ;  Mar- 
shaU  V.  nUeswater  Co.,  3  B.  &  8. 
748 ;  Wakefield  v.  Buccleuch,  4  £q. 
624  ;  Smith  r.  Darby,  L.  R.  7   Q.  B. 


722  ;  Seddon  v.  Smith,  36  L.  T.,  N.  S. 
169  ;  Newcomen  r.  Coulson,  5  Ch.  D. 
142, 143  ;  Taylor  v.  St.  Helen's,  6  Ch. 
D.  274,  277  ;  Atkinson  v.  King,  2  L.  R. 
(Jr.)  339  ;  Egremont  Barial  Board  v. 
Egremont,  &c.,  Co.,  14  Ch.  D.  160  ; 
Pountney  r.  Clayton,  11  Q.  B.  D.  838. 
As  to  mines  of  gold  and  silver,  see 
jHtdy  pp.  52 — 55. 

*  Seddon  v.  Smith,  tup. :  of.  Walker 
r.  Jeffreys,  1  Ha.  349. 

'  See  the  section.  As  to  impeach- 
ment of  waste,  see  pogt^  p.  72. 

*  See  Tyrwhitt  r.  Wynne,  2  B.  & 
Al.  554  ;  Mai-shall  r.  UUes water,  6:c., 
Co.,  3  B.  &  S.  748. 

*  See  Crease  r.  Barrett,  1  Cr.  M.  & 
R.  919. 
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Presumption 
rebuttable. 


However,  the  right  of  property  in  the  surface  and  in  the 
underlying  mines  may  be  shown  to  be  in  different  kands.^ 
Nothing  is  more  common  than  to  sell  or  demise  a  piece  of 
land,  excepting  the  mines  ;  or  to  sell  or  demise  a  piece  of  land, 
excepting  the  surface ;  and  the  instrument  of  severance  may  be 
producible.  And  many  Acts  of  Parliament  have  been  passed 
severing  the  ownership  of  a  surface  from  that  of  the  underlying 
mines.  The  presumption  as  to  ownership  ma}^  moreover,  be 
rebutted  by  evidence  of  long  actual  separate  enjoyment  of  the 
surface  and  the  mines  by  different  owners.'  In  like  manner  the 
different  strata  of  the  subsoil  may  be  shown  to  be  the  subjects 
of  d  ifferent  rights."^  Where  the  surface  and  the  imderlying  mines, 
or  the  different  strata  of  the  subsoil,  are  differently  owned,  they 
are  ''separate  tenements  with  all  the  incidents  of  separate  owner- 
ship."^ And  the  mines  or  each  stratum  may  be  held  in  fee 
simple/  or  fee  tail,^  or  otherwise  as  in  the  case  of  surface  property.*^ 


*.— PROPERTY— ROADWAYS,  WATERWAYS,  AND  SANITARY 
WORKS— RIVERS— SEA-SHORE  AND  SEA. 


Highways 
generally — 
non-navi- 


The  property  in  the  mines  under  a  public  highway  is,  prima 
facie,  in  the  freeholder  of  the  adjacent  soil.     '*  The  king  has 
Soalsr^^""  nothing  but  the  passage  for  himself  and  his  people,  but  the 

freehold  and  all  profits  belong  to  the  owner  of  the  soil.  So  do 
all  the  trees  in  it  and  mines  under  it,  which  may  be  extremely 
valuable."®  And,  where  the  adjacent  soil  on  each  side  is 
differently  owned,  the  propei*ty  in  the  mines  under  the  highway 
is,  primd  facie,  in    each  owner  usque  ad  medium  filum  vice? 


1  Rich  r.  Johnson,  2  Str.  1142  (a 
case  of  a  manor  and  the  underlying 
mines) ;  Rowe  r.  Grenfel,  Ry.  &  M. 
398 ;  Hodgkinson  r.  Fletcher,  S  Dongl. 
34  ;  Harris  r.  Ryding,  5  M.  &  W.  72  ; 
Cox  r.  Glue,  5  C.  B.  548 ;  Eeyse  t?. 
Powell,  2  E.  &  B.  144. 

>  See  Humphries  r.  Brogden,  12 
Q.  B.  739 :  see  also  Rowe  t.  Grenfel, 
tup, ;  Curtis  r.  Daniel,  10  East,  273  ; 
Bai-nes  r.  Mawson,  I  M.  &  S.  84  ; 
Cox  r.  Glue,  mp.  As  to  the  effect  of 
acts  of  ownership,  see  pott ^  pp.  56  et  seq. 

'  Cox  r.  Glue,  5  C.  B.  549. 

**  See  Rowbotham  r.  Wilson,  8  E.  & 


B.  142,  j3<?r  Watson,  B. ;  Hamilton  r. 
Graham,  L.  B.  2  Sc.  &  D.  166  :  see  also 
.  Seaman  v,  Vawdry,  16  Yes.  392 ;  and 
cf.  Guest  tr.  East  Dean,  L.  R.  7  Q.  B. 
337. 

*  See  Stoughton  r.  Leigh,  1  Taunt. 
402. 

«  Sec  Port  r.  Turton,  2  Wils.  172. 

7  See  lb. 

8  Goodtitlc  r.  Alker,  1  Burr.  143, 
per  Lord  Mansfield.  See  also  Baird  r. 
Tunbridge  Wells,  1894,  2  Q.  B.  883. 

»  See  Chamber  Colliery  Co.  r.  Roch- 
dale Canal  Co.,  1895,  A.  C.  576,  577, 
584,  585. 
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So  in  the  case  of  non-navigable  rivers.  The  soil  tisque  ad 
medium filwn  aquae;  and,  accordingly,  the  mines  Ijing  beneath 
snch  soil ;  belong,  primd  facie,  to  the  adjoining  freeholder.^ 
There  is  no  analogy,  however,  between  the  case  of  a  public 
highway,  or  the  case  of  a  non-navigable  river,  and  the  case  of 
a  canal ;  and  the  presumption  of  ownership  vsqtie  ad  mediwn 
filum  does  not  apply  to  the  case  of  a  canal.^  The  soU  in 
roads  set  out  under  an  Inclosure  Act,  and  with  it  the  mines 
therein,  belong,  primd  facie,  to  the  lord  of  the  manor,  and  not 
to  the  owners  of  the  adjoining  inclosure.^ 

The  Gen.  Highways  Act,*  after  providing  for  the  widening  General 
of  narrow  highways  by  purchasing  ground  from  the  adjoining  ^^f^  ^*^* 
owner,  expressly  saves  to  the  owner  of  such  ground  all  mines, 
minerals,  and  fossils  lying  under  the  same,  which  can  be  got 
without  breaking  the  surface.^ 

And  the  High.  (Turnpike)  Act,  8  Geo.  4,  c.  126,  after  pro-  Highway 
Tiding  that,  on  the  completion  of  a  new  road,  the  old  highway  Acts. 
is  to  be  stopped  up  and  the  land  sold,  expressly  reserves  all 
mines,  minerals,  and  fossils  lying  under  the  old  road  to  the 
persons  who  would  have  been  entitled  to  the  same  if  the  old 
road  had  continued.^  So  the  High.  (Turnpike)  Act,  7  &  8 
Geo.  4,  c.  24,  expressly  reserves  all  mines  of  iron,  tin,  lead, 
•copper,  coal,  and  other  minerals  in  or  under  any  land  to  be 
used  for  any  turnpike  road  to  the  persons  who  would  have 
•been  seised  of  or  entitled  to  the  same  in  case  the  Act  for 
imaking  such  road  had  not  been  passed,  with  liberty  to  dig  for 
and  work  the  same  in  the  manner  usual  in  the  district,  without 
•doing  damage  to  such  road  or  any  part  thereof.^ 

And  the  High,  and  Locom.  Am.  Act,  1878,^  expressly  Highway  and 
xeserves  all  mines  and  minerals  of  any  description  whatsoever  jg^g^  ™*  ^  ' 
•under  any  distuinpiked  road  or  highway,  which  has  or  shall 
•become  vested  in  any  urban  sanitary  authority'  by  virtue  of 
^section  iS8  of  the  Pub.  Health  Act,  1848,  or  section  149  of  the 
Pub.  Health  Act,  1875,  to  the  persons  who  would  be  entitled 
•thereto  in  case  such  road  or  highway  had  not  become  so  vested ; 

^  Ih.  <  5  &  6  WiU.  4,  c.  50. 

*  Chamber  CoUiery  Co.  r.  Rochdale  ^  S.  82. 

•Canal  Co.,  tup,  *  S.  88. 

«  See  SeddoQ  v.  Smith,  36  L.  T.,  ^  S.  18. 

JJ.  S.  168,  J69.  8  41  &  42  Vict.  c.  77. 
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and  empowers  such  persons  to  work  and  get  the  same,  as  if 
the  road  or  highway  had  not  become  so  vested,  doing  no 
damage  to  the  road  or  highwaj' ;  and  these  provisions  extend 
to  the  Isle  of  Wight  and  to  South  Wales.^ 

A  railway  company,  purchasing  under  the  compulsory 
powers  of  the  Bail.  CI.  Cons.  Act,  1845,*  are  not  entitled  to  any 
mines  of  coal,  ironstone,  slate,  or  other  minerals  under  any 
land  purchased  by  them,  ''  except  only  such  parts  thereof  as 
shall  be  necessary  to  be  dug  or  carried  awa}'  or  used  in  the 
construction  of  the  works,"  unless  the  same  shall  have  beeu 
expressly  purchased.^  And  the  Wat.  CI.  Act  ;*  and  (by  reference 
to  that  Act)  the  Pub.  Health  Am.  Act,  1883  ;*^  contain  provi- 
sions substantially  identical.  The  words  "  except  only  such 
parts  thereof  as  shall  be  necessar}'^"  apply  equally  to  mines 
worked  by  underground  as  to  those  worked  by  surface  work- 
ings.^ Difficulties  may  of  course  easily  arise  under  the  same 
words  in  ascertaining  the  precise  qtuintum  of  minerals  which 
becomes  the  property  of  the  Railway  or  Waterworks  Companj'.'^ 

The  Electric  Lighting  Act,  1882,®  provides,  that  nothing  in 
the  Act  shall  limit  or  interfere  with  the  rights  of  any  owner,, 
lessee,  or  occupier  of  any  mines  or  minerals  lying  under  or 
adjacent  to  any  road,  along  or  across  which  any  electric  line 
shall  be  laid,  to  work  such  mines  and  minerals.' 

The  bed  of  all  navigable  rivers  up  to  high-water  mark 
belonging,  primd  facie,  to  the  Crown,^®  the  subjacent  mine& 
and  quarries  belong,  piimd  facie,  to  the  Crown.^^ 

The  Crown  is,  in  general,  entitled  to  that  part  of  the  sea- 
shore which  extends  from  low- water  mark  ui)  to  the  ordinary 
high-water  mark.^^  And  by  ordinary  high-water  mark  is  meant 


1  S.  27.  See  Rolls  r.  St.  George, 
14  Ch.  D,  794,  799. 

»  8  &  9  Vict.  c.  20. 

3  S.  77,  cited  ;wjrf,  p.  335.  See 
G.  W.  R.  Co.  V,  Bennett,  L.  R.  2  H.  L. 
38,  41 ;  Dixon  v,  Cal.,&c.,  Companies, 
5  A.  C.  829. 

MO  &  11  Vict.  c.  17,  s,  18,  poxt, 
p.  838. 

»  46  &  47  Vict.  c.  37,  jmt,  pp.  341— 
343. 

«  Glasgow  r.  Farie,  13  A.  C.  678, 
688. 


^  lb,  685,  686,i>^r  Lord  HerschelL 

»  45  &  46  Vict.  c.  56. 

•  S.  33. 

^°  Lyon  r.  Fishmongers*  Co..  1  A.  C. 
673,  682. 

11  See  The  Crown  Lands  Act,  1866, 
29  &  30  Vict,  c,  62,  s.  21.  As  to  rivers 
in  Cornwall,  tiee  jnutt,  p.  51. 

'*  Lopez  r,  Andrew,  S  M.  &  R. 
829,  n.  ;  A.-G.  v.  Chambers,  A.4jr.  r. 
Rees,  4  De  G.  M.  &  G.  206,  4  De  G.  & 
J.  55,  73. 
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the  line  reached  bj^  the  average  of  medium  high  tides  between 
the  spring  and  the  neap  in  each  quarter  of  a  lunar  revolution 
during  the  whole  year.^  That  part  of  the  sea-shore,  which 
extends  from  low-water  mark  up  to  ordinary  high-water  mark, 
may,  however,  be  shewn  to  belong  to  the  adjoining  owner.* 
That  part  of  the  sea-shore,  which  lies  between  ordinary  high- 
water  mark  and  the  higliest  limit  of  the  tide,  belongs,  primd 
facie,  to  the  adjoining  owner.'  The  ownership  of  the  sea-shore 
shifts  to  the  Crown  or  to  the  adjoining  owner,  according  as 
the  sea  encroaches  or  recedes  by  slow  and  insensible  steps. 
But  a  rapid  and  perceptible  alluvion  belongs  to  the  Crown.* 
And  the  mines  beneath  the  sea-shore  belong,  primd  facie,  to 
the  adjoining  owner  or  to  the  Crown  according  as  the  soil 
superjacent  to  such  mines  belongs  to  such  owner  or  to  the 
Crown.* 

The  grant  of  a  sea-shore  in  Scotland  carries  the  mines  under  Sea-shoie— 
it,   unless  they   have  been  already   severed   in   title.^     And,  ^<^^^°^ 
where  acts  of  ownership  are  shewn,  the  grant  of  a  barony  in 
Scotland  carries  the  mines  under  the  adjoining  sea-shore.^ 

The  Crown  is  entitled,  primd  fa^ie,  to  the  soil  of  the  sea  Sea— gene- 
adjoining  the  coast,®  and  in   consequence   to   all  the  mines  '**  ^* 
subjacent  thereto.® 

The  law   of  Scotland   is  the   same.^^     The  Crown  may.  Sea- Soot- 
however,  dispose  of  submarine  mines  in  favour  of  a  subject, 
although  not  so  as  to  enable  the  latter,  in  working,  to  disturb 
the  solum,  or  interfere  with  the  rights  of  the  public.^     But 
the  grant  of  a  barony  in  Scotland  bordering  upon  the  sea- 


1  A.-G.  r.  Chambers,  A.-G.  v.  Rees, 
tup, 

^  Lopez  V.  Andrew,  sup, ;  Calmady 
r.  Rowe,  6  C.  B.  861  ;  A.-G.  v.  Hanmer, 
27  L.  J.  Ch.  837  ;  Constable  v,  Nichol- 
son, 14  C.  B.,  N.  S.  230. 

'  A.-G.  r.  Chambers,  A.-G.  v.  Bees, 
ntp, 

*  A.-G.  r.  Chambers,  A.-G.  r.  Bees, 
4  De  G.  &  J.  66  ^  seq, 

»  Jb.,  4  De  G.  M.  &  G.  206 ;  4  De 
Q.  &  J.  73  ;  Lopez  r.  Andrew,  tup, : 
see  A.-G.  v.  Chambers,  1*2  Beav.  159  -, 
The  Crown  Lands  Act,  1866,  29  k.  30 
Vict.  c.  62,  8.  21.     As  to  the  sea-shore 


in  Cornwall,  seepo^^  p.  51. 

•  Ld.  Adv.  V,  Wemyss,  1900,  A.  C. 
68,  per  Lord  Watson. 

7  lb.  60,  81,  per  Lords  Herschell 
and  Shand.  As  to  acts  of  ownership, 
see  pottf  pp.  56  et  teq. 

^  A.-G.  t.  Chambers,  A.-G.  v.  Bees, 
4  De  G.  M.  &  G.  206. 

'  As  to  the  sea  near  Cornwall,  see 
pogt^  p.  51. 

'^^  See  Cuuinghame  r.  Ayrshire,  22 
B.  596;  Lid.  Adv.  v.  Wemyss,  tup., 
p.  66fper  Lord  Watson. 

>i  Ld.  Adv.  r,  Wemyss,  1900,  A.  C. 
66,  per  Lord  Watson. 
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c— PROPERTY    AND    POSSESSION— REVERSIONS    AND 
REMAINDERS— LIFE  TENANCIES  AND  LEASEHOLDS. 

Where  lands  are  granted  for  life,  leaving  a  reversion  in  fee 
simple  vested  in  the  grantor ;  or  where  lands  are  settled  upon 
one  for  life,  with  remainder  to  another  in  fee  simple  or  fee 
tail;  the  reversioner  or  remainderman  has  the  general 
property  and  right  of  inheritance  in  the  subsoil  and  in  the 
mines  or  quarries  which  it  may  contain,  as  part  of  his  right 
in  respect  of  the  entire  solum  from  the  surface  down  to  the 
centre  of  the  earth.  But  the  tenant  for  life  has  the  right 
of  possession  or  temporary  enjoyment,  as  part  of  his  right  in 
respect  of  the  entire  solum  in  like  manner.^  And  the  position 
of  a  tenant  for  years,  or  from  year  to  year,  or  even  of  a  tenant 
at  wiU,  is  precisely  similar  in  this  respect  to  that  of  a  tenant 
for  life.*  However,  during  the  continuance  of  a  statutory 
term  under  the  Irish  Act,  44  &  45  Vict.  c.  49,  all  mines  and 
minerals,  coals  and  coal  pits,  subject  to  such  rights  in  respect 
thereof  as  the  tenant  under  the  immediately  preceding  tenancy 
was  entitled  to  exercise,  are  exclusively  reserved  to  the 
landlord.* 

And  the  principles  applicable  to  lands,  which  happen  to 
contain  mines  or  quarries,  equally  apply  to  mines  or  quarries 
themselves  as  a  separate  tenement.  The  lessee  for  years  of  a 
particular  mine  or  quarry  has  the  right  of  possession ;  while 
the  reversioner  has  the  right  of  propert3\ 

And  the  same  principles  apply  to  minerals,  so  long  as  they 
remain  unsevered  and  part  of  the  inheritance.^ 

The  rights  of  property  and  possession  comprise  respectively 
rights  in  respect  of  the  chamber  which  incloses  the  minerals. 


1  7  ft.  60, 67,  81, 2>^  Lords  Herschell , 
Watson,  and  Shand.  As  to  the  effect 
of  a  grant  infra  fluxum  maris,  see 
S.  C.  As  to  the  effect  of  a  grant  of 
mines  under  "  wastes,"  seepost,  p.  206. 

9  See  AttersoU  v.  Stevens,  1  Tannt. 
188,  193 ;  Lewis  v.  Branthwaite,  2  B. 
&  Ad.  437,  443,  A^o  ;  Keyte  v.  Powell, 


2  £.  &  B.  144. 

B  Lewis  V.  Branthwaite,  iup. ;  Raine 
r.  Alderson,  6  Scott,  698,  699  ;  Eeyse 
r.  Powell,  sup. 

*  S.o. 

*  See  Atter^ll  v.  Stevens,  1  Taunt 
193,  198,  199. 
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As  soon  as  a  space  or  vaouum  is  created  by  the  working  of  the 
minerals,  the  right  of  property  in  such  space  or  vacuum 
becomes  vested  in  the  reversioner  or  remainderman,  but  the 
right  of  possession  becomes  vested  in  the  tenant  for  life  or 
years.^  And  the  principles  applicable  to  land,  which  happens 
to  contain  a  mine  or  quarry,  equally  apply  to  a  mine  or 
quarry  itself  as  a  separate  tenement.  In  the  case,  therefore, 
of  a  mining  lease,  strictly  so  called,  as  soon  as  the  lessee  by 
his  working  has  created  a  space  or  vacuum,  although  the  right 
of  property  therein  becomes  vested  in  the  lessor,  the  right  of 
possession  becomes  vested  in  the  lessee.^ 

rf.-PBOPERTY  AND    POSSESSION— MANORIAL  OR 
ENFRANCHISED  OR  INCLOSED    LANDS. 

The  right  of  property  in  mines  or  quarries  beneath  or  Copyholds— 
within  the  copyhold  tenements  of  a  manor  is,  in  general,  p^^e^ion.^ 
vested  in  the  lord  as  having  the  freehold  of  inheritance  in 
him.'  But  it  may  by  immemorial  custom  be  vested  in  a  copy- 
holder of  inheritance ;  or  for  life,  with  power  to  renew  or  to 
nominate  a  successor.^  A  grant  of  copyholds,  however, 
includes  a  grant  of  the  subsoil,  with  all  the  mines  or  quarries 
therein  contained,  as  part  of  the  grant  in  respect  of  the  entire 
$olum  from  the  surface  down  to  the  centre  of  the  earth.  The 
possession  of  mines  or  quarries  beneath  or  within  a  copyhold 
tenement,  and  of  the  subsoil  containing  them,  is,  accordingly, 

1  See  Lewis  r.  Branthwaite,  2  B.  &  15L 

Ad.  437  ;  Keyse  r.  Powell,  2  E.  &  B.  *  See    Scriv.    Cop.    7th    ed.    296  ; 

144  ;  in  connexion   with  Eardley  v.  Salisbury  r.  Gladstone,  6  H.  &  N.  129. 

Granville,  3  Ch.  D.  826.  In  the  manor  of  Wakefield  (Yorkshire) 

'  See  further,  on  this  point,  jmi^,  the  mines  and  minerals  belong  to  the 

pp.  82,  83.  copyholders  :  see  Roe  r.  Vernon,  5 

*  Winchester  v.  Knight,  1  P.  Wms.  East,  62  ;  Price  r.  Macaolay,  2  De  G. 

406  ;    Grey    v,    Northumberland,    17  M.  &  G.  348,  344  ;  Dav.  2,  p.  601,  n. 

Yes.  282  ;  Boame  v.  Taylor,  10  East,  The  same  is  apparently  the  case  in 

189;    Bowe  r.   Brenton,   Cone.  313,  the  manor  of  Abercame  (Monmouth): 

8  B.  &  C.  737,  3  M.  &  R.  133  ;  Dear-  see  Keyse  v.  PoweU,  2  E.  &  B.  132  ; 

den  V.  Evans,  5  M.  &  W.  11  ;  Lewis  v.  Phillips  r.  Homfray,  6  Ch.  771  :  see, 

Branthwaite,  2  B.  &  Ad.  487 ;  Keyse  however,  Moggridge    v.  Hall,  Llan- 

r.  Powell,  2  E.  &  B.  132  ;  Bowser  r.  over    v.  Homfray,  Phillips  v.  Llan- 

Maclean,  2  De  G.  F.  &  J.  419  ;  Hext  over,  13  Ch.  D.  380.    As  to  the  manor 

r.  Gill,  7  Ch.  713 ;  Eardley  v.  Gran-  of  Great  Bronghton,  see  Mawsoa  r. 

viUe,  3  Ch.  D.  826,  832  ;    A.-G.   v.  Fletcher,  10  Eq.  212,  214,  219  ;  6  Ch. 

Tomline,  6  Ch.  D.  760,  762.    Cf.  Green-  91,94. 
wlch  Hospital  v,   Blackett,  12  Jur. 
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as  part  of  the  entire  solum,  vested  in  the  copyholder.*  In  fact, 
the  right  of  a  copyholder,  who  has  always  been  regarded  as  at 
least  a  tenant  at  will,  cannot,  in  this  respect,  be  less  than  the 
right  of  an  ordinary  tenant  at  will.^  The  property  in  the 
minerals  (as  well  as  the  mines  or  quarries)  beneath  or  within 
a  copyhold  tenement  is,  in  general,  vested  in  the  lord.^ 

Upon  a  grant  of  copyholds;  as  upon  an  ordinary  grant, 
excepting  the  underlying  mines;*  the  grantor  retains  not 
merely  the  property  in  the  underlying  minerals,  but  the 
property  in  the  chamber  which  incloses  them.  But  the 
possession  of  such  chamber,  like  the  possession  of  the  inclosed 
minerals,  and  of  the  subsoil  generally,^  becomes  vested,  primd 
facie,  in  the  copj^holder.*  As  soon,  therefore,  as  a  space  or 
vacuum  is  created  by  the  working  of  manorial  mines,  the  right 
of  property  in  such  space  or  vacuum  becomes  vested  in  the  lord, 
but  the  right  of  possession  becomes  vested  in  the  copyholder." 

This  right  of  possession  is  an  estate  in  the  land;^  and 
probably  entitles  the  copyholder,  on  surrendering  his  copyhold, 
to  except  the  mines.® 

The  right  of  property  in  mines  or  quarries  beneath  or 
within  customary  freeholds  is  in  general  in  the  lord,  and  the 
right  of  possession  in  the  tenant.*®  Indeed,  the  fact  that  a 
tenant  has  no  right  of  property  in  mines  or  quarries  is  often 
material  in  showing  that  his  holding  is  that  of  a  customary, 
and  not  of  an  ordinary,  freeholder.**  However,  the  right  of 
property  in  mines  or  quarries  beneath  or  within  customary 
freeholds  may  be  shown  to  be  in  the  tenant.*^ 


1  See  Player  r.  Roberts,  Sir  W. 
Jones,  243 ;  Gilb.  Ten.  327  ;  Grey  r. 
Northumberland,  13  Ves.  236,  17  ib. 
282 ;  Bonme  r.  Taylor,  sup. ;  Rowe 
v.  Brenton,  svp. ;  Whitchurch  v.  Hol- 
worthy,  4  M.  &  S.  340;  Lewis  r, 
Bianthwaite,  2  B.  &  Ad.  444 ;  Keyse 
r.  Powell,  sup.  ;  Bowser  r,  Maclean, 
2  De  G.  F.  &  J.  420  ;  Eardley  r. 
Granville,  3  Ch.  D.  832  ;  A.-G.  r. 
Tomline,  5  Ch.  D.  762. 

*  See  Lewis  r.  Brauthwaitc,  sup.  ; 
Keyse  v.  Powell,  sup. :  see  ante,  p.  46. 

3  See  Hext  r.  Gill,  7  Ch.  712  ;  A.G. 
V.  Tomline,  5  Ch.  D.  762,  768. 


*  See  ante,  pp.  46,  47. 

*  See  sup. 

*  Eardley  r.  Granville,  3  Ch.  D.  833. 

7  See  ib, 

8  Ib.  832. 

*  See  Anglesea  r.  Hatherton,  12  L.  J., 
N.  S.,  Exch.  57,  at  pp.  60,  61,  per 
Cress  well,  J.,  and  Parke,  B. 

"»  See  Winchester  v.  Knight,  1  P. 
Wms.  406  ;  Portland  r.  Hill,  2  Eq. 
765,  777. 

"  See  Brown  v.  Bawlins,  7  East, 
409. 

"  See  Curtis  v.  Daniel,  10  ib.  273. 
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Where   copyhold  tenements  are  voluntarily  enfranchised,  Enfranchise- 

i]Q6nts 

the  person  who  obtains  the  enfranchisement  becomes  entitled, 
prirtid  facie,  in  the  absence  of  any  enactment  to  the  contrary, 
to  the  mines  and  quarries  therein ;  the  right  of  property  in 
which  becomes  divested  from  the  lord.*  However,  with  respect 
to  copyholds  enfranchised  under  the  Copyhold  Act,  1894,^ 
whether  compulsorily  or  voluntarily,  no  enfranchisement  can 
affect  the  rights  of  any  lord  or  tenant  to  mines,  minerals,  pits, 
or  quarries,  or  to  any  easements  or  rights  incident  to  the 
working  thereof,  unless  with  the  express  consent  in  writing  of 
such  lord  or  tenant.' 

The  property  in  all  mines  and  quarries  beneath  and  within  Wastes. 
the  waste  or  common  of  a  manor  is  vested,  primd  facie,  in  the 
lord  as  the  freeholder  thereof.*    However,  the  right  of  property 
in  mines  or  quarries  beneath  or  within  the  waste  may  be  shown 
to  be  in  the  tenants  of  the  manor .^ 

Where  an  inclosure  takes  place,  the  right  of  property  in  inclosures. 
the  mines  and  quarries  within  the  inclosure  becomes  vested, 
primd  facie,  in  the  allottees  of  the  surface,  as  such  allottees.^ 
However,  upon  the  occasion  of  an  inclosure,  special  provi- 
sions are  usually  made  as  to  the  property  in  the  mines  and 
minerals.'' 

And  with  respect  to  land  inclosed  under  the  Inclosiu*e  Acts,*"  Inclosure 
where  the  right  to  mines  and  substrata  exists  as  property 
distinct  from  property  in  the  surface,  and  compensation  is  not 
made  therefor  upon  the  inclosure,  the  inclosure  does  not  affect 
the  property  in  such  mines  and  substrata,  or  any  incidental 
rights   or  easements ;  and  where  any  mines  or  substrata,  or 


Acts. 


'  See  and  consider  Townley  «.  Gib- 
son, 2  T.  R.  701. 

»  57  &  68  Vict.  c.  46. 

»  S.  23. 

■*  See  Filewood  v.  Palmer,  6  Vin 
Abr.  p.  8,  8.  33  ;  Moaely,  172  ;  Melm 
MSS.    E.    53,    Line.    Inn    Library 
Townley    v.    Gibson,  2    T.  R.  705 
Place  r.  Jackson,  4  D.  &   R.  318 
Roberto  v.  Haines,  6  £.  &  B.  652 
A.-G.  V.  Hanmer,  27  L.  J.  Ch.  840 
Love  V.  Bell,  9  A.  C.  289 ;   Bishop 
Anckland,  &c.  v,  Bntterknowle,  &c., 

M.M. 


Co.,  1904,  2  Ch.  424,  426;  Butter- 
knowle,  &c.,  Co.  v.  Bishop  Anckland, 
&c.,  1906,  A.  C.  308.  Cf.  Hoskins  r. 
Bobbins,  1  Vent.  123  ;  nom.  Hopkins 
V.  Robinson,  2  Lev.  2. 

*  See  Curtis  v,  Daniel,  10  East,  273. 
«  See  Townley  r.  Gibson,  2  T.  R. 

701,  see  p.  706;    Doe  v.  Davidson, 
2  M.  &  S.  175, 188, 190.    See  Ackroyd 
r.  Briggs,  13  L.  T.,  N.  S.  521. 
y  See  Doe  r.  Davidson,  sup. 

*  See  jfosty  pp.  149  ct  seq. 
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the  right  of  searching  for  or  getting  the  same,  has  been  leased 
or  agreed  to  be  leased  as  property  distinct  from  the  property 
in  the  surface,  with  or  without  incidental  powers  over  the 
surface,  the  inclosure  does  not  affect  the  rights  of  the  lessee.^ 


ComiBh 
manors. 


<f.— PROPERTY— PARTICULAR  LOCALITIES, 

The  possessions  of  the  Duchy  of  Cornwall,  granted  to  the 
Black  Prince  by  Edward  the  Third,^  formerly  consisted  in  part 
of  the  seventeen  assessional  manors  of  Helston-in-Trigg, 
Penmayne,  Tintagel,  Bestormel,  Penlyne,  Penkneth,  Talskedy, 
Liskeard,  Billaton,  Stoke  Climsland,  Trematon,  Tewington, 
Tybesta,  Moresk,  Tywarnhaile,  Helston-in-Kerrier,  and  Cal- 
stock.  But  the  last  six  of  these  have  been  sold  for  the 
redemption  of  land-tax ;  with  an  exception,  however,  of  the 
mines  and  metallic  minerals  thereunder.'  The  lands  of  these 
seventeen  manors  consist,  or  consisted  prior  to  the  Act  7  &  8 
Vict.  c.  105,  partly  of  freehold  tenements,  partly  of  conven- 
tionary  tenements,  and  partly  of  wastes.*  The  right  of 
property  in  the  mines  and  minerals  under  the  freehold  tene- 
ments has  always  belonged  to  the  tenants.'^  The  lord  of  the 
manor  of  Tywarnhaile  Tyas,  in  Cornwall,  claims  title  to  a 
moiety  of  all  tin  mines,  tin  ore,  tin  dues,  and  tin  toll  under 
the  demesne  and  conventionaiy  lands  of  the  assessional  manor 
of  Tywarnhaile ;  and  the  Duke  of  Cornwall  claims  title  to  a 
moiety  of  all  like  mines,  ore,  dues,  and  toll  under  the  lands 
within  the  manor  of  Tywarnhaile  Tyas ;  and  the  lord  and  the 
Duke  are  empowered  by  agreement  in  writing,  enrolled  in  the 
Duchy  office,  to  determine  all  questions  arising  between  them 
respecting  such  claims.^  Subject  to  such  right  of  the  lord  of 
the   manor   of  Tywarnhaile  Tyas,  the  Duke  of  Cornwall  is 


1  8&9  Vict.  c.  118,  8.  98. 

*  See  Rowe  r.  Brenton,  Cone. 
Introd.  IX.  ;  Crease  r.  Barrett,  1  C. 
M.  &  R.  921  ;  preamble  of  7  &  8  Vict. 
c.  105. 

'  See  Rowe  r.  Brenton,  Cone. 
Introd.  ;  preamble  of  7  &  8  Vict, 
c.  105,  and  scheduled  thereto. 

*  lb. 

»  Rowe  V.  Brenton,  Cone.  315.    See 


also  Crease  v.  Barrett,  mp.  922.  In 
the  latter  case  the  ancient  answers  of 
conventionarj  tenants  of  a  manor 
were  received  in  evidence  against  the 
freeholders  of  the  manor. 

6  11  &  12  Vict.  c.  83,  8.  2.  See, 
before  the  Act,  Curtis  r.  Daniel,  10 
East,  273.  It  is  understood  that  these 
questions  have  never  been  determined. 
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entitled  to  aU  mines  and  metallic  minerals  under  the  conven- 
tionary  or  former  conyentionary  lands  of  the  unsold  assessional 
manors ;  to  all  mines,  minerals,  stone,  and  substrata  under 
the  waste  and  other  demesne  lands  of  the  same  manors;  to 
all  mines  and  metaUic  minerals  under  the  conventionary  or 
former  conventionary  lands  and  former  waste  or  demesne 
lands  of  the  sold  assessional  manors  ;  and  to  all  mines, 
minerals,  stone,  and  substrata  under  all  other  lands  of  the 
unsold  manors,  and  all  mines  and  metallic  minerals  under  all 
other  lands  of  the  sold  manors,  which,  by  the  award  under 
the  Act  7  &  8  Vict.  c.  105,  were  determined  to  belong  to  the 
Duke.^ 

All    "  mines    and    minerals  "   lying    under   the   sea-shore  Comiflh  sea- 

shore  seft  ftnd 

between  high-  and  low-water  marks  in  Cornwall,  and  under  nvers.  ' 
estuai'ies  and  tidal  rivers  and  other  places  (below  high-water 
mark)  even  below  low-water  mark  in  Cornwall,  are,  as  between* 
the  King  and  the  Duke  of  Cornwall,  vested  in  the  Duke  in 
right  of  the  Duchy .^  But  from  these  are  excepted  ''  mines 
and  minerals  "  in  land  below  high-water  mark,  which  is  parcel 
of  any  manor  belonging  to  his  Majesty  in  right  of  his  Crown.^ 
All  *'  mines  and  minei*als "  below  low-water  mai'k  under  the 
open  sea  adjacent  to,  but  not  part  of,  Cornwall,  are,  as  between 
the  King  and  the  Duke,  vested  in  his  Majesty  in  right  of 
his  Crown.*^  **  Mines  and  minerals,"  for  the  above  purposes, 
include  quarries,  veins,  or  beds  of  stone,  and  substrata  of  any 
other  nature,  and  the  ground  and  soil  in,  upon,  or  under  which 
such  mines  and  minerals,  quarries,  veins,  or  beds  of  stone,  and 
other  substrata  lie.* 


1  7  &  8  Vict.  c.  105,  ss.  63,  64  ;  the 
schedules  thereto,  and  the  awards 
thereunder ;  11  &  12  Vict.  c.  83,  s.  1. 
Where  discrepancies  exist  between 
the  schedules  and  maps  annexed  to 
the  awards,  they  are  to  be  settled  by 
reference  to  the  maps :  11  &  12  Vict. 
c.  83,  s.  1.  Rowe  <?.  Brenton  (Cone. ; 
8  B.  &  G.  737)  had  previously  decided 
that  copper  ore  raised  from  mines 
in  the  conventionary  tenements  of 
one  of  the  sold  assessional  manors 
belonged  to  the  Crown  in  right  of  the 
Duchy. 


*  As  to  the  construction  to  be  placed 
on  these  words,  see  Penryn  tj.  Holm, 
2  Exch.  D.  332. 

8  The  Cornwall  Sub.  Mines  Act, 
1868,  21  &  22  Vict.  c.  109,  s.  1.  See, 
as  to  the  origin  of  this  Act,  R.  r. 
Keyn,  2  Exch.  D.  155,  156,  157,  199, 
200, 201.  Tne  liues  of  high-  and  low- 
water  marks  are,  if  necessary,  deter- 
minable by  arbitrntlon :  see  s.  7  of 
the  Act. 

*  S.h 

*  S.  2. 
«  S.  8. 

4—2 
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Gloucester-  The  mineral  rights  of  property  in  certain  parts  of  Gloucester- 

shire, and  isle  shire,^  Derbyshire,*  and  the  Isle  of  Man,^    are  subsequently 
of  M^.  stated. 


Crown  pre- 
sumptively 
entitled  at 
common  lay» 


Acts  of  Wm. 
&,  Mary. 


/.—PROPERTY  IN  MINES  ROYAL. 

The  right  of  property  in  all  mines  of  gold  and  silver  within 
the  realm,  whether  they  be  in  the  lands  of  the  Crow^n  or  of 
subjects,  is  vested,  primd  facie,  in  the  Crown,  by  prerogative.* 
In  fact,  mines  of  gold  and  silver  are  properly  called  "  mines 
royal,"  and  mines  of  all  other  substances  "  base  mines." 
And  in  the  Case  of  Mines,^  which  was  decided  in  the  year  1568, 
it  was  laid  down,  that,  if  gold  or  silver  was  contained  in  base 
metal  in  the  land  of  a  subject,  not  merely  the  gold  or  silver,  but 
such  base  metal  also,  belonged  to  the  Crown  by  prerogative.* 
An  opinion  of  counsel  was,  however,  given  in  the  years 
1640 — 1641,  that,  if  the  gold  or  silver  was  not  contained  in 
the  base  metal  to  such  an  extent  as  to  make  it  worth  the  cost 
of  extracting  it,  the  base  metal  belonged  to  the  subject ;  and 
the  law,  as  expressed  in  the  Case  of  Mines,  was  subsequently 
partly  relaxed  in  favour  of  the  subject  in  accordance  with  this 
opinion.^ 

Further  relaxations  were  effected  by  the  Acts  1  W.  &  M. 
c.  80,  and  5  W.  &  M.  c.  6.  The  first  of  these  Acts  provided 
(section  4)  **  That  no  mine  of  copper,  tin,  iron,  or  lead  shall 
**  hereafter  be  adjudged,  reputed,  or  taken  to  be  a  royal  mine, 
"  although  gold  or  silver  may  be  extracted  out  of  the  same." 
Section  2  of  the  second  of  them  provided,  that  all  owners  of 
**  mines  within  the  kingdom  of  England,  dominion  of  Wales,  or 
**  town  of  Berwick-on-Tweed,  wherein  any  ore  now  is,  or  here- 
**  after  shall  be  discovered,  opened,  found,  or  wrought,  and  in 
**  which  there  is  copper,  tin,  iron,  or  lead,  shall  and  ma}'  hold 


»  Poa,  Chap.  XX.,  a, 
«  Post,  Chap.  XXI.,  Sect.  1,  a, 
3  Post,  Chap.  XXL,  Sect.  2. 
*  Case  of  Mines,  Plowd.  336  ;  Case 
of  Saltpetre,   12   Rep.   12  ;    A.-G.   of 
British  Columbia  r.  A.-G.  of  Canada, 
14  A.  C.  302  ;  A.-G.  r.  Morgan,  1891, 
1    Ch.   443,   455,   4c6.     As  to  mines 


formerly  belonging  to  the  Bishop  of 
Durham,  see  6  &  7  Will,  4,  c.  19,  s.  1  ; 
21  &  22  Vict.  c.  45,  s.  5. 

»  Plowd.  336. 

^  See  also    A.-G.  v,   Morgan,  sup. 

443,  444,  455,  456,  458,  460. 

7  See  A.-G.  r.  Morgan,  1891,  1  Gh. 

444,  456. 
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''  and  enjoy  the  same  mine  or  mines  and  ore,  and  continue  in 
''the  possession  thereof,  and  dig  and  work  the  said  mine  or 
''  mines  or  ore,  notwithstanding  that  such  mine  or  mines  or 
''  ore  shall  he  pretended  or  claimed  to  be  a  royal  mine  or  royal 
**  mines."  And  section  8  provided,  that  the  Crown  ''  shall  and 
"  may  have  the  ore  of  any  such  mine  or  mines  in  any  part  of  the 
**  said  kingdom  of  England,  dominion  of  Wales,  or  town  of 
"  Berwick-upon-Tweed  (other  than  tin  ore  in  the  counties  of 
"Devon  and  Cornwall),  paying  to  the  proprietors  or  owners 
''  of  the  said  mine  or  mines  wherein  such  ore  is  or  shall  be 
"  found,  within  thirty  days  after  the  said  ore  is  or  shall  be  raised 
**  and  laid  upon  the  banks  of  the  said  mine  or  mines,  and 
**  before  the  same  be  removed  from  thence,"  the  different  rates 
therein  specified  '^for  all  ore  washt,  made  clean,  and  mer- 
chantable," according  as  the  mineral  contained  therein  was 
copper,  tin,  iron,  or  lead ;  and  in  default  of  payment  the  mine 
owner  was  authorised  to  sell  and  dispose  of  the  ore  to  his  own  use.^ 

The  object  of  the  Acts  is  plain.     It  '*  is  to  secure  to  the  object  of 
subject  the  copper,  iron,  tin,  and  lead  ores  found  in  his  soil,  or  ^^^' 
the  full  value  thereof  as  fixed  by  statute,  and  at  the  same  time 
to  secure  to  the  Crown  all  the  gold  and  silver,  if  it  chooses  to 
take  it,  paying  the  value  of  the  copper,  iron,  tin,  and  lead  ores 
which  accompany  it."  * 

In  many  respects  the  result  of  the  Acts  is  equally  plam.  Result  of 
The  Acts  only  deal  with  mines  of  copper,  tin,  iron,  and  lead.  rMpecto™"*^ 
They  do  not  deal  with  other  base  mines.     They  do  not,  for  P^"^- 
example,  deal  with  mines  of  zinc,  although  blende,  which  is  an 
ore   of  zinc,   is  very   often   highly  auriferous.®     The  Crown 
cannot,  moreover,  be  called  upon  to  exercise  its  right  of  pre- 
emption until  the  ore  has  been    *'  washt,  made    clean    and 
merchantable."     It   is   not,    therefore,  sufficient  to   offer  it 
quartz  rock  in  the  rough,  just  as  brought  up  from  the  mine.^ 
Furthermore,  it  is  probable  that  the  obligation  to  ''wash  and 
make  clean  "  is  on  the  subject.     But,  however  this  may  be, 
he  caunot  sell  until  after  the  Crown  has  made  default,  and 

See  also  65  Geo.  3,  c.  134.  *  /*.  447,  448,  458. 

A.-G.  r.  Morgan,  1891, 1  Ch,  450,  *  A.-G.  v.  Morgan,  1891,  I  Ch.  432, 

per  North,  J. :  see  also  466,  467,  per  460,  per  North,  J. 
Lindley,  L.  J.,  469,  per  Lopes,  L.  J. 
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Meaning  of 
"  ore." 


Other  diffi- 
culties of 
conBtrnctioD. 


the  Grown  caonot  make  default  until  the  ore  has  been  washed 
and  made  clean  .^ 

It  is  not  so  easy  to  ascertain  the  precise  meaning  of  the  word 
*'  ore,"  as  used  in  section  2  of  the  second  Act.  The  dictionary 
meaning  of  the  word  is  metal  in  combination  with  something 
else.  In  Attorney-General  v.  Morgan,^  North,  J.,  said*  that 
this  was  its  meaning  in  section  2 ;  and  that  section  2  referred 
to  a  combination,  of  which  copper,  iron,  tin,  or  lead  formed 
a  part.  In  the  same  case,  Kay,  L.  J.,  said,^  that  it  was,  to  say 
the  least,  doubtful,  whether  quartz  rock,  containing  only  one 
ounce  of  gold  per  ton  of  the  rock,  and  an  unremunerative 
quantity  of  base  metal  (which  properly  described  the  mine 
there  in  question)  was  "ore"  within  the  meaning  of  the  section, 
and  that  the  section  probably  referred  to  "  metal  in  its  crude 
state  separated  from  the  rock.'*  It  does  not,  however,  seem 
essential  to  ascertain  the  precise  meaning  of  the  word,  for  the 
purpose  of  construing  section  2.^ 

And  there  may  sometimes  be  a  difl&culty  in  saying  whether 
a  mine  is  a  mine  of  copper,  tin,  iron,  or  lead  within  section  2. 
If,  for  example,  the  value  of  the  gold  and  copper  per  ton  of 
ore  is  nearly  the  same,  and  it  will  not  pay  to  work  for  one  of 
these  metals  without  the  other,  it  is  difficult  to  say  whether 
the  mine  ought  to  be  called  a  gold  mine  or  a  copper  mine.* 
There  is  usually,  however,  no  difficulty  in  saying,  whether 
a  mine  ought  to  be  called  a  gold  mine,  or  a  mine  of  copper, 
tin,  iron,  or  lead.  If  it  is  worked  for  copper,  tin,  iron,  or 
lead,  it  is  a  mine  of  copper,  tin,  iron,  or  lead.  It  cannot  be 
so  described,  if  it  is  worked  for  nothing  but  gold.*^  And  it  is, 
for  this  purpose,  immaterial  if  it  in  fact  contains  a  small 
quantity  of  copper,  tin,  iron,  or  lead.®  Any  other  construction 
would  reduce  the  Act "  to  an  absurdity.  It  would  make  it 
impossible  to  give  effect  to  the  provisions  as  to  the  different 
rates  specified  in  section  8  f  and  it  would  render  meaningless 
the  provisions  in  section  2,  entitling  the  owner  to  "  hold  and 


1  7J.,  451,  i52,  per  North,  J. 
«  1891,  1  Ch.  432. 
»  449,  450. 

*  461,  462. 

*  Consider  A.-G.  r.  Morgan,  1891, 
1  Ch.  at  pp.  449,  450,  461,  462. 


«  A.-G.  r.  Morgan,  1891,  1  Ch.  463, 
per  Kay,  L.  J. 

7  Ib,r  448,  449,  450,  458,  459,  462, 
463. 

8  lb, 

9  lb.,  449. 
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enjoy,"  &c.,  and  the  provisions  in  section  8  giving  the  Crown 
the  right  of  pre-emption.^  It  has  been  suggested,  that,  when 
it  is,  in  fact,  doubtful,  whether  the  mine  in  question  ought 
to  be  called  a  gold  mine  or  a  mine  of  base  metal,  the  Court 
would  probably  be  inclined  to  give  the  subject  the  benefit  of 
the  doubt.* 

Attorney-General  v.  Morgan^  was  decided  in  accordance  with  a.-G.  r.  Mor- 
the  conclusions  already  stated.  The  defendant  in  that  case  ^^' 
was  working  a  mine  near  Dolgelly  in  Merionethshire  as  a 
gold  mine.  The  mine  also  contained  copper,  iron,  and  lead, 
but  in  such  small  quantities  as  not  to  be  worth  working. 
The  defendant  contended  that  he  was  the  owner  of  a  mine 
in  which  gold  ore  was  found,  and  in  which  were  copper,  iron, 
and  lead ;  and  that  he  was,  therefore,  within  the  precise 
terms  of  section  2  of  the  second  Act.  It  was,  however,  held, 
that  the  mine  was  in  substance  a  gold  mine,  and  that  the 
ancient  prerogative  of  the  Crown  was  therefore  not  aflfected 
by  the  Acts. 

The  presumption  that  the  right  of  property  in  mines  royal  Presumption 
is  vested  in  the  Crown  may  be  rebutted  by  the  evidence  of  ^^  "^ 
ownership  in  a  subject.  A  mine  royal  is  not  an  incident 
inseparable  from  the  Crown,  but  may  be  severed  from  it  by  apt 
and  precise  words.*  And  if  the  Crown  has  a  mine  royal  in 
the  land  of  a  subject,  and  makes  a  grant  of  '^ mines'* 
simplicitery  the  mine  royal  will  pass:  for  otherwise  the  grant 
would  be  without  effect;  the  Crown,  as  such,  not  being  entitled 
to  the  base  mines  in  the  land  of  a  subject.^  If,  however,  the 
Crown  makes  a  gi-ant  of  "  mines "  simpUciter  in  a  piece  of 
Crown  land,  and  there  are  mines  royal  and  base  mines 
therein,  the  base  mines  only  will  pass:  for  the  common 
intent  of  the  grant  is  thereby  satisfied.^ 

The   principle,  that  a   grant  by  the  Crown  of  lands  will  Landsjn 
not    pass    gold   or    silver    mines    therein,   unless    they   are 
expressly    granted,    applies    to    a    grant    of    lands    in    the 
Colonies.' 


1  lb,,  460. 

'  lb.,  463,  per  Kay,  L.  J. 

'  1891,  1  Ch.  432. 

*  Case  of  Mines,  Plowd.  336. 

*  lb.,  337. 


•  7*. ;  Case  of  Alton  Woods,  1  Rep. 
41  a  (n.),  46  b;  A.-G.  of  British 
Columbia  v.  A.-G.  of  Canada,  14  A.  C. 
295. 

7  See  Woolley  v.  A.-G.  of  Victoria, 
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^.—PRESUMPTION  OF  PROPERTY  OR  POSSESSION- 
ACTS  OF  OWNERSHIP. 


Generally, 


The  question,  when  the  right  of  property  or  possession  will 
be  presumed,  has  a  place  in  the  law  of  mines  of  equal  import- 
ance to  that,  which  it  has  in  other  branches  of  the  law. 
Indeed  it  is  with  reference  to  the  effect  to  be  attributed  to 
acts  of  ownership  that  the  question  usually  arises ;  and  there 
can  be  no  more  emphatic  act  of  ownership  than  the  working 
of  a  mine  or  quarry.  Sometimes  conflicting  claims  are 
made  to  ownership,  and  are  made  without  regard  to  the  Heal 
Property  Limitation  Acts.  In  some  of  such  cases  docu- 
mentary evidence  is  absent,  and  acts  of  ownership  may  then 
be  the  only  evidence  available.  In  others  it  is  present ;  but 
is  old,  and  also  ambiguous  or  obscure  ;  and  acts  of  ownership 
may  then  be  the  only  means  of  construing  it.  And,  similarly, 
when  the  existence  of  an  alleged  custom  is  doubtful,  acts  of 
ownership  may  be  the  only  means  of  proving  it.  At  other 
times  conflicting  claims  are  made  to  ownership,  and  are  made 
under  the  Acts.  In  cases  arising  under  the  Acts  the  efTect  of 
acts  of  ownership  is  the  same  as  in  cases  not  so  arising,  and 
in  which  documentary  evidence  is  absent.  The  question  when 
the  right  of  possession  will  be  presumed  usually  arises  when 
one  of  two  persons  claims  the  right,  and  the  other  is  a 
stranger.  In  some  of  such  cases  acts  of  ownership  may  be 
relied  upon  in  a  similar  manner.  In  others  an  equitable  right 
to  possession  may  be  relied  upon. 
When  pre-  Acts    of   taking    minerals    under   parts    of    a   single  and 

^^P^^^""^"  undivided  piece  of  land  are  evidence,  from  which  a  title  to  the 
generally.        minerals  under  the  whole  may  be  presumed  ;  it  being  difficult, 
if  not  impossible,  to  show  such  acts  in  respect  of  every  part.^ 
It  is  easy  to  make  this  presumption  when  a  right  or  colour  of 
right  is  shown  applying  to  the  whole  ^     But  it  may  also  be 


2  A.  C.  163  ;  A.-G.  of  British  Columbia 
r.  A.-G.  of  Canada,  rtip.  As  to  mines 
royal  in  Scotland,  and  settlements  by 
a  Crown  grantee  of  lands  contained 
therein,  see  Breadalbane  v,  Jamieson, 
2  R.  826. 

'  Barnes  v,  Mawson,  1  M.  &;  S.  84. 

«  See  Taylor  r.  Parry,  1  Scott,  N.  R. 


576  ;  WUd  v.  Holt,  9  M.  &  W.  672; 
Calmady  v.  Rowe,  6  C.  B.  861  ; 
McDonnell  v.  McKinty,  10  Ir.  L.  R. 
627.  Cf.  Davis  v.  Shepherd,  1  Ch. 
410,  414—417,  420  ;  Low  Moor  C^.  t?. 
Stanley  Co.,  33  L.  T.,  N.S.  436,  34ift. 
186. 
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made  in  fevour  of  a  wrong-doer.^  In  fact,  if  the  acts  of  the 
person  claiming  title  show  such  a  possession  as  would  have 
enabled  him  to  maintain  trespass  against  a  stranger,  that 
circumstance  of  itself  stamps  his  possession  as  an  adverse 
possession  ;  in  respect  of  which  the  Limitation  Acts  may  com- 
mence to  operate.^  Bightful  possession  of  one  mine  within 
tin-bounds  has  on  similar  grounds  been  held  to  be  a  sufficient 
possession  of  all  the  mines  within  them.^  And  so  the  taking 
actual  possession  of  and  working  one  of  several  seams  comprised 
in  the  same  grant  is  the  constructive  possession  of  the  others.^ 

The  presumption  of  property  will  not,  however,  be  made  When  pre- 

1  Jill*  ,'        •  J         •-!  1         'i>>'ii*  sumption  will 

where  the  land  m  question  is  not  a  single  and  undivided  piece,  ^ot  be  made 

but  consists  of  two  pieces  held  under  diflferent  titles  ;^  or  consists  — g^^^rally. 

of  two  pieces  divided  by  a  third  of  substantial  extent,  in  which 

the  minerals  are  not  claimed.^     In  fact,  acts  of  ownership  in 

other  parts  of  the  land  in  question  are  not  receivable  in  evidence, 

until  it  is  first  shown,  that  it  forms  part  of  one  entire  piece  to 

which  those  acts  are  applicable.''     And  in  the  case  of  a  grant, 

where  the  limits  of  the  grant  are  defined,  it  is  impossible  by  an 

act  of  ownership  within  the  limits  to  found  a  claim  to  prescriptive 

possession  outside  them.^    And  there  is  a  distinction  between 

a  possession  which  may  establish  a  new  and  adverse  right,  and 

one  which  may  construe  or  explain  an  antecedent  grant.      A 

more  liberal  effect  is  given  to  partial  acts  of  possession  as 

evidencing  proprietary  possession  of  the  whole  in  the  latter 

oase  than  in  the   former.*      And   physical  possession   by  a 

wrong-doer  of  part  of  a  mine  or  vein  does  not  create  any  con- 

<;lu8ive  presumption  of  his  possession  of  the  whole.^^    Indeed, 

where  the  entry  into  possession  is  wrongful,  a  title  can,  in 

general,  be  only  acquired  in  respect  of  the  part  of  which  actual 

1  See  Thew  v.  Wingate,  10  B.  &  S.  A.  C.  62,  per  Loi-d  Herechell. 

714,   n.,  720,  n.,  721,   n. ;   Smith  v.  •/*.,  70,  71,  y^^r  Lord  Watson 

StockB,  ib.,  701,  712.  7  Tyrwhitt  r.  Wynne,  2  B.  &  Al. 

«  Thew  r.  Wingate,  10  B.  &  S.  714,  n. :  554. 

seep.  721,  n.,^er  Blackburn,  J.  ^  tiee  Ld.    Adv.  t.  Wemyss,  1900, 

»  See  Doe  r.  Alderaon,  1  M.  &  W.  A.  C.  at  pp.  62,  70,  71. 

212.       As    to    tin-bounds,    see  pojtt,  >  Ih,,  at  pp.  67,  68,  70,  81. 

p.  483.  10  See  McDonnell  r.  McKinty,   10 

*  See  Low  Moor  Co.  v.  Stanley  Coal  Ir.  L.  R.  527  ;   Thew  r.  Wingate,   10 
•Co.,  33  L.  T.,  N.  S.  436,  34  t^.,  186,  189.  B.  &  S.  721,  n. 

*  See  Ld.    Adv.  f?.  Wemyss,  1900, 
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physical  possession  has  been  taken.  A  wrong-doer  cannot,  b}' 
merely  having  worked  for  more  than  12  years  from  his  own 
mine  into  that  of  his  neighbour,  and  without  more,  claim  a 
title  to  his  neighbour's  mine  under  the  Limitation  Acts.^ 
And  where  a  man  enters  on  and  takes  possession  of  one  seam 
of  coal,  and  by  lapse  of  time  acquires  a  title  to  it,  the  law  will 
not,  from  those  facts  only,  presume  that  his  possession  extends 
to  all  the  other  seams  of  coal  lying  under  that  particular  one.^ 
The  acceptance  of  a  lease  of  mines  on  behalf  of  an  infant,  and 
the  adoption  of  such  lease  by  him  when  he  attains  majority^ 
preclude  him  from  contending  that  he  has  acquired  a  title  to 
the  same  mines  by  presumption  of  law.^ 
Acts  sufficient  Thew  V.  Wingate^  is  an  example  of  the  acts  which  will 
summUon^of  Suffice  to  raise  a  presumption  of  property.  There,  under  an 
property.         Inclosure  Act,  an  allotment  (called  No.  158)  of  land  containing 

a  gravel  pit  was  made  to  surveyors  of  highways  for  repairing 
purposes  ;  and  adjoining  lands  were  allotted  to  another  person. 
The  surveyors  obtained  gravel  from  No.  158  down  to  the  yeai* 
1813 ;  but  thenceforth  until  1858  they  never  entered  or 
exercised  any  right  thereon.  In  1818  the  adjoining  allottee 
built  a  cottage  and  barn,  and  other  buildings,  on  part  of 
No.  158,  and  inclosed  part  of  it  with  a  fence.  About  the  same 
time  he  cut  off  a  corner  of  it ;  and  he  thereafter  used  such 
corner  with  part  of  his  own  allotments  as  one  entire  arable 
field.  In  1814  or  1815  he  cleared  out  the  pit,  and  converted  it 
into  a  pond.  It  was  held,  that  the  acts  of  the  adjoining  allottee^ 
being  acts  of  ownership  in  parts  of  the  subsoil  of  a  single  and 
undivided  piece  of  land,  were  evidence  that  he  had  taken  pos> 
session  of  the  whole  ;  that  such  possession  would  have  enabled 
him  to  maintain  trespass  against  a  stranger  for  meddUng  with 
the  subsoil  ;  and  accordingly  that  he  had  acquired  a  title 
against  the  surveyors.  In  Smith  v.  Stocks^  a  similar  case  was. 
similarl}'  decided. 
Acts  sufficient       The  question  sometimes  arises,  as  in  the  case  of  licences,^^ 

to  constitute 
pOf'session. 

i^McDonnellr.McKinty,  *!//;.;  Dart-  '  Ld.  Adv.  v.  Wemyss,  1900,  A.  C. 

mouth  r.  Spittle,  19  W.  R.  444,  445  ;  48. 

Ashton  r.  Stock,  6  Ch.  D.  719,  726.  <  10  B.  &  S.  714,  n. 

2  See  Low  Moor  Co.  r.  Stanley  Co.,  *  10  B.  &  S.  701. 

34  L.  T.,  N.  S.  186,  189.  «  ^eepott,  p.  246. 
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whether  the  particular  acts  relied  on  amount  to,  or  fall  short 
of,  a  taking  of  possession. 

In  the  case  of  submarine  mines,  there  is  more  difficulty  in  Submarine 
presuming  property  than  in  other  cases.^  With  respect  to 
submarine  mines.  Lord  Watson,  in  a  case  from  Scotland,^ 
suggested  further  questions  to  the  following  effect : — (1)  Will 
prescription  by  partial  working  of  submarine  mines,  under  a 
general  grant  of  a  barony,  give  the  grantee  a  title  to  all  the 
minerals  capable  of  being  continuously  worked  from  his  lands? 
If  so,  (2)  will  the  partial  working  of  one  seam  be  regarded  as 
proprietary  possession  of  all  the  seams  workable  from  such 
lands  ?  And  (8)  how  far  seawards,  in  the  case  of  an  estuary, 
will  a  prescriptive  right  of  working  acquired  by  mining  close 
to  the  foreshore  extend?^  It  was  not  necessary  to  decide 
these  questions  ;  and  Lord  Watson  did  not  decide  them.  If 
it  had  been  necessary,  it  seems  probable  that  he  would  have 
decided  all  of  them  adversely  to  the  grantee.^  Questions 
similar  to  the  above  or  some  of  them  might  of  course  arise 
in  England. 

In  determining  whether  a  right  of  property  may  be   pre-  Factoid  to  be 

considered. 

sumed,  the  following  factors  have  usually  to  be  considered : — 

(1)  The    character   and   position   of   the   land   in   question ; 

(2)  the  number  and  extent  of  the  workings ;  (3)  the  question 
of  b(ma  fides ;  and  (4)  the  question  whether  the  workings  were 
open  or  secret.  There  is  an  obvious  difference  in  the  latter 
respect  between  the  case  of  a  mine  and  that  of  a  quarry. 

Acts  of  ownership  are  frequently  invoked  for  the  purpose  of  Alleged 
proving  the  existence  and  nature  of  an  alleged  custom  as  to 
mines  ;  manorial  ^  or  otherwise.*  They  have  also  been  made 
available,  with  success,  for  the  purpose  of  establishing  con- 
current manorial  customs  ;  one  in  favour  of  the  lord  as  to  one 
class  of  mines,  and  the  other  in  favour  of  the  tenants  as  to 

1  Ld.  Adv.  r.  Wemyss,  1900,  A.  C.  &  S.  630,  635  ;  Portland  v.  Hill,  2  Eq. 

71,;»r  Lord  Watson.  765  ;     Warrick     r.     Queen's      Coll. 

*  IxL  Adv.  T.  Wemyss,  1900,  A.  C.  Oxford,  6    Ch.    716,    722 ;     Betts  r. 
48.  Thompson,  i^.,  736  ;  Heath  r.  Deane, 

'  See  p.  69.  1905,  2  Ch.  93. 

*  See  pp.  67,  68  :  and  see  p.  81, ^r  •  See  A.-Q.  r.  Mathias,  4  K.  &  J. 
Lord  Shand.  579. 

*  See  Hanmer  r.  Chance,  4  De  G.  J. 
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Eeyee  v, 
Powell 


Davis  r. 
Shepherd, 
equitable 
title. 


Poesession 

rating 

purposes. 


for 


another.^     Of  coarse,   if  the  alleged  custom  could  not  have 
a  legal  foundation,  acts  of  ownership  are  immaterial.^ 

Where  B.  became  tenant  from  3'ear  to  year  of  a  close  con- 
taining an  unopened  mine,  and  entered  into  occupation  of  the 
surface ;  and  in  1821,  pending  the  tenancy,  the  lessor  demised  the 
mine  as  a  separate  tenement  to  B.  and  P. ;  and  in  1882  B.'s 
tenancy  from  year  to  year  ceased ;  and  no  working  took  place 
until  1847;  it  was  held,  that,  before  1821,  B.  had  been  in 
possession  of  the  mine ;  that  by  the  demise  in  1821  he  became 
possessed  without  actual  entry ;  that  such  possession  enured 
for  the  benefit  of  B.  and  P. ;  and  that,  accordingly,  B.  and  P. 
were  both  in  possession  from  1821,  and  did  not  hold  a  mere 
interesse  termini,^ 

A  person  in  actual  physical  possession  of  part  of  a  mine 
or  vein,  who  has  an  agreement  for  a  lease  of  the  whole,  and 
who  can  compel  the  lessor  to  perform  it,  will  be  treated  as 
constructively  in  possession  of  the  remainder:^  although, 
whether  such  possession  will,  at  law,  constitute  a  tenancy 
from  year  to  year,  appears  doubtful.* 

A  person  who  has  a  licence  to  work  a  whole  mine  or  quarry, 
and  who  enters  on  a  part,  is,  for  rating  purposes,  in  occupation 
of  the  part  only.® 


1  See  Curtis  tr.  Daniel,  10  East,  273. 

^  See  A.-G.  v.  Mathias,  sup. 

»  Keyse  v.  Powell,  2  E.  &  B.  1 32, 146. 

**  Davis  V.  Shepherd,  1  Ch.  415. 


*  Seep.  420. 

«  R.  1?.  Fayle,  27  L.  T.  64.    As  to 
licences,  seepogt,  pp.  243  et  seq. 


CHAPTER  m. 

WORKINGS  AND  USER  FOUNDED  ON  PROPERTY  OR 
POSSESSION— ORDINARY  TENANCIES  IN  FEE  OR 
FOR  LIFE  OR  YEARS  OR  AT  WILL— REVER- 
SIONS AND  REMAINDERS— TRUSTEES. 

a.— WORKINGS— TENANT  IN  FEE. 

An  ordinary  tenant  in  tail  in  possession  is  entitled,  as  Generally. 
between  himself  and  his  successor  in  title,  to  open  and  work 
all  mines  and  quarries  beneath  and  within  his  lands ;  and  to 
dispose  freely  of  the  produce.^  A  tenant  in  fee  simple  in 
possession,  subject  to  an  executory  devise  over,  is,  primd 
facie,  dispunishable  for  legal  waste.^ 

Where  such  a  course  is  for  the  benefit  of  a  lunatic  tenant  in  fee  Lunatic 
simple,  his  personalty  will  be  laid  out  under  the  sanction  of  gf^^e  ^^  ^ 
the  Court  in  expenses  incident  to  the  working  of  his  open 
mines  or  quaiTies,  as,  for  instance,  in  the  erection  of  a  fire 
engine ;  and,  in  sanctioning  it,  the  Court  will  pay  no  regard 
to  the  interest  of  his  heir  on  the  one  hand,  or  of  his  personal 
representative  on  the  other.® 

1  See  the  timber  case  of  A.-G.  r.  management,  be  directed  by  the  Ck>mt 

Marlborough,  3  Madd.  537.    The  prin-  to  be  cut,  when,  under  like  circum- 

ciples  applicable  to  timber  cases  apply  stances,  a  mine  would  not  be  directed 

generally  to  cases  of  mines  and  quar-  to  be  worked  (see  Re  Smith,  10  Ch. 

ries  (see  Buckley  r.  Howell,  29  Beav.  84,  8o).    However,  in  the  former  case. 

&.').>,  ooG,  557 ;  Be  Barrington,  33  Ch.  the    right  in  respect  of    a  mine  or 

D.  527).     No  doubt,  if,  at  the  time  quarry  should  not,  it  is  submitted,  be 

when  the  title  of  a  tenant  for  life  or  compared  with  that  in  respect  of  a 

years  accrues,  a  mine  or  quarry  has  wood  or  forest,  but  rather  with  that 

been  partially  worked,  he  may  con-  in  respect  of  a  single  tree.    And  in  the 

tinue  the  working  ;  whereas,  if,  at  the  latter,  the  direction  is  put  upon  some 

same  time,  a  wood  has  been  partially  such  special  ground,  as  that  the  trees 

felled,  he  cannot,  unless  dispunishable  are  too  old,  or  that  their  cutting  would 

for  waste,  fell  the  other  trees  in  the  be  for  the  benefit  of  other  trees. 

wood  (see  the  argument  in  Dickin  r.  ^  See  the  timber  case  of  Turner  r. 

Hamer,  1  Dr.  &  Sm.  284,  291,  292).  Wright,  1  Joh.  740,  2  De  G.  F.  &  J. 

And.  on  the  other  hand,  particular  234.     Wright  v.  Atkyns,  T.  &  B.  157, 

trees,  or  clumps  of  trees,  in  which  a  contains  a  query  as  to  the  position. 

person  under  disability  is  interested,  '  Oxenden  r.  Compton,  2  Yes.  jun. 

will  sometimes,  in  a  due  courae  of  73, 
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Infant  tenant       An  infant  tenant  in  tail  in  possession  may,  by  his  gaardian, 
work  mines  and  quarries,  open  and  new.  ^ 


&,— WORKINGS— TENANT  FOR  LIFE  OR  YEARS  OR  AT  WILL, 

(a)  Rights  as  respects  Open  Mines  or  Quarries.^ 
Right  of  It  is  the  general  prima  fade  right  of  a  tenant  for  life,  as 

tenant  for  life  ,,  t.'i/'jj^v  -j  x  i 

to  work  open    between  himself  and  the  remamderman,  to  work  open  mmes : 
™™®*'  and  if  he  does  so  work,  he  has  the  right  of  property  in  the 

minerals,  which  by  the  working  he  converts  into  chattels.' 
And  if  he  derives  his  interest  under  a  will,  his  rights  are 
irrespective  of  whether  trustees  of  that  will  have  or  have  not 
been  appointed  by  the  testator.^  In  strictness  the  position 
of  the  tenant  for  life  in  this  respect  may  be  thought  to  be  an 
anomaly.  Minerals  are  not  like  annual  fruits.  When  once 
taken  away  they  do  not  replace  themselves.*^  "  There  is  no 
fruit ;  that  is  to  say,  there  is  no  increase ;  there  is  no  sowing 
or  reaping  in  the  ordinary  sense  of  the  term ;  and  there  are 
no  periodical  harvests."  ^  This  position  of  the  usufructuary 
was,  however,  well  recognised  in  the  Soman  jurisprudence, 
and  in  England  as  far  back  as  the  reign  of  Edward  III.,  and 
in  Scotland  as  far  back  as  the  year  1508;  and  the  original 
ground  of  it  is  the  presumed  will  and  intention  of  the 
settlor.  ^ 


1  See  Lyddal  t?.  Clavering,  cited 
Amb.  371,  n. ;  Clavering  v,  Clavering, 
Mosely,  223.  As  to  open  and  new  mines, 
see  antey'p^,  35  et  aeq.  See  also  the 
provisions  of  the  Act,  44  &  45  Vict, 
c.  41,  referred  to,  post,  pp.  78,  79. 

^  As  to  open  mines  or  quarries,  see 
ante^  pp.  35  et  seq. 

'  Saunders'  Case,  5  Co.  12  a.,  Co. 
Litt.  54  b. ;  Astry  v.  Ballard,  2  Mod. 
193  ;  Campbell  v.  Leach,  Amb.  748  ; 
Clavering  v,  Clavering,  Mosely,  223, 
2  P.  Wms.  388  ;  Plymouth  r.  Archer, 
1  B.  C.  C.  160 ;  Stoughton  v,  Leigh, 
1  Taunt.  402  ;  Viner  v,  Vaughan,  2 
Beav.  466  ;  Ferrand  v,  Wilson,  15  L.  J. 
41,  53 ;  8.  C.  4  Ha.  388  ;  Spencer 
r.  Scurr,  31  Beav.  334 ;  Bagot  r. 
Bagot,  32  Beav.  516  ;  Clegg  t?.  Row- 
land, 2  £q.  160  ;  Miller  v.  Miller,  13 


ib,  263  ;  Elias  r.  Snowdon,  &c.,  Co., 
4  A.  C.  454  ;  Campbell  r.  Wardlaw, 
8  A.  C.  645,  647,  650  ;  Be  Ridge,  31 
Ch.  D.  508  ;  Dashwood  v,  Magniac, 
1891,  3  Ch.  327,  360,  861,  386  ;  In  re 
Kemeys-Tynte,  1892,  2  Ch.  211  ; 
GreviUe-Nugent  v.  Mackenzie,  1900, 
A.  C.  83,  88.  The  law  of  Scotland  is 
the  same  :  Campbell  v,  Wardlaw,  sup, 

*  See  Thureby  v.  Thursby,  19  Eq. 
418. 

*  Campbell  v,  Wardlaw,  8  A.  C. 
644 ;  Dashwood  v.  Magniac,  1891,  3 
Ch.  328,  per  Chitty,  J. 

^  Gowan  v.  Christie,  L.  R.  2  So.  & 
D.  273,  per  Lord  Cairns  ;  Campbell  r. 
Wardlaw,  sup.  649  ;  Greville-Nugent 
V,  Mackenzie,  1900,  A.  C.  87—8,  per 
Lord  Halsbury. 

7  Campbell  v,  Wardlaw,  stip.  645, 
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Open 
quarries. 


A  tenant  for  years  stands  upon  the  same  footing  in  the  Tenant  for 
above  respect  as  a  tenant  for  life.^  And  a  lessee  under  any 
lease  made  on  or  after  the  1st  January,  1861,  of  land  in 
Ireland  containing  open  mines,  has,  primd  Jacie^  a  statutory 
right  to  work  them  and  remove  the  minerals,  whether  they 
are  granted  by  name  or  not  in  the  lease.^ 

The  same  principles  apply  in  the  case  of  open  quarries.^ 
It  is  no  doubt  true,  that  stone  or  slate  is  frequently  dug  from 
a  quarry  for  the  purpose  of  building  or  repairing  houses  on  the 
property  of  the  owner,  and  that  a  person  subsequently 
becoming  the  tenant  for  life  or  years  cannot,  by  the  mere  fact 
of  such  digging,  claim  the  right  to  work  the  quarry.  But  in 
such  a  case  the  quarry  has  never  in  fact  become  an  open 
quarry.*  Similarly,  where  a  bog,  which  had  been  previously 
cut  for  sale,  is  demised  for  life  or  years  as  bog,  the  tenant  may, 
primd  facie^  cut  and  sell  turf  thereout.^ 

If  a  reversioner  or  remainderman  complains,  that  a  tenant  Onns  of  proof 

when  fact  of 

for  life  or  years  is  improperly  working  a  mine  or  quarry ;  and  being  open 
the  latter  alleges,  that  it  was  open  when  he  entered  into  ^^^" 
possession ;  and  no  lapse  of  time  has  occurred ;  the  onus  is 
in  general  on  the  latter  to  prove  his  allegation.^  If,  however, 
a  tenant  for  life  or  years  shows,  that  there  had,  in  fact,  been 
workings  when  he  entered  into  possession,  the  onus  is  in 
general  shifted,  and  it  then  lies  on  the  reversioner  or  remain- 
derman  to   show,  that  the   workings   were   not   such   as  to 


jopei 
ited. 


per  Loid  Blackbam,  650,  j)er  Lord 
Watson  ;  Dash  wood  v.  Magniac,  1891, 

3  Ch.  328,  per  Chitty,  J.,  360,  per 
Bowen,  L.  J.  ;  iZc  Chaytor,  1900, 2  Ch. 
809,  810 ;  Home  v,  Belhaven,  1903, 
A.  C.  327;  Chaytor  v.  Trotter,  87 
L.  T.  33.    See  ante,  p.  37. 

»  See  Offley  r.  Offley,  Pr.  Ch.  26 ; 
Coppinger  r.  Gnbbins,  3  J.  &  L.  397  ; 
Campbell  v.  Wardlaw,  9up,  at  p.  647  ; 
and  generally  the  cases  cited,  anUf 
p.  62,  n.8. 

a  23  &  24  Vict.  c.  154,  s.  27. 

»  Elias  V.  Griffith,  8  Ch.  D.  521, 526, 
532  ;  nom.  Ellas  v.  Snowdon,  &c.,  Co., 

4  A.  C.  454  ;  oyerroling  Mansfield  r. 
Crawford,  9  Ir.  Eq.  Rep.  271  :  see  also 
Moyle  c.  Mayle,  Owen,  66,  67  ;  Ferrand 


V.  Wilson,  15  L.  J.  Ch.  54  ;  Huntley 
r.  Bussell,  13  Q.  B.  583 ;  Tucker  v. 
Linger,  21  Ch.  D.  27 ;  Campbell  v. 
Wardlaw,  8  A.  C.  645  ;  Dash  wood  v, 
Magniac,  1891,  3  Ch.  385 ;  Greville- 
Nugent  t'.  Mackenzie,  1900,  A.  C.  83. 

*  See  Elias  r.  Griffith,  8  Ch.  D.  532  : 
see  ante,  p.  38. 

'  Anon.,  1  Hog.  147  ;  Jack  v.  Creed, 
2  Hud.  k  Bro.  143 ;  Coppinger  v. 
Gubbins,  3  J.  &  L.  410 ;  Dash  wood 
r.  Magniac,  1891,  3  Ch.  361,  385. 
These  cases  must  be  taken  to  overrule 
Waterpark  r.  Austen,  1  Jones,  627,  n. 

^  Elias  t*.  Snowdon,  &c.,  Co.,  4  A.  C. 
461.  Cf.  Bartlett  v.  PhilUps,  4  De  G. 
&  J.  421. 
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constitute  the  mine  or  quarry  an  open  mine  or  quarrj^.^  In 
like  manner,  where  a  tenant  for  life  or  years  of  a  mine  or 
quarry  has  once  shown,  that  a  lease  of  the  mine  or  quarry 
had  been  granted,  and  that  workings  coeval  therewith  had 
taken  place  on  the  land  subject  to  the  lease ;  and  his  own 
subsequent  workings  have  extended  over  a  long  period ;  and 
during  that  period  the  owner  of  the  inheritance  was  capable 
of  ascertaining  all  the  facts,  was  competent  to  act,  and 
remained  passive ;  it  lies  on  such  owner  to  show,  that  the 
workings  did  not  take  place  under  the  authority  of  the 
lease.* 

On  similar  principles,  a  tenant  for  life  or  years  was  held 
entitled  to  receive  the  capital  of  the  proceeds  of  a  sale  by  the 
trustees  of  his  settlement  of  gravel  dug  from  lands,  the  profits 
of  which  had  usually  for  many  years  been  gained  by  working 
the  gravel  pits.  The  whole  of  the  gravel  was,  in  effect,  a 
mine,  and  each  gravel  pit  a  fresh  pit  in  the  mine.^  And, 
speaking  generally,  a  tenant  for  life  or  years  is  entitled  to 
the  capital  of  the  proceeds  of  workings  under  powers  given 
by  his  settlor.* 

He  is  also  entitled  to  the  capital  of  rents  or  royalties 
payable  under  a  lease  of  mines  made  by,  or  in  pursuance 
of  powers  given  by,  his  settlor ;  ^  or  payable  in  respect  of  a 
new  seam  opened  by  the  lessee  in  a  mine  demised  by  his 
settlor;*  or  payable  under  a  lease  granted  by  himself  under 
the  powers  of  the  Settled  Land  Acts,  for  the  purpose  of 
carrying  into  effect  an  agreement  for  a  lease  made  by  his 
settlor.'^  So  a  tenant  for  life  was  held  entitled  to  rent  and 
royalty  under  a  lease  of  mines  or  quarries  open  at  the  date 
of  the  settlement ;  although  the  settlement  contained  a  trust 


1  Elias  V.  Snowdon,  &c.,  Co.,  siqj. 
459,  461,  462  ;  Atherley  v.  Sandere 
(Ap.  1881,  coram  Kay,  J.).  See,  how- 
ever, Bartlett  v,  Phillips,  4  De  G.  &  J. 
414. 

>  Elias  r.  Snowdon,  &c.,  Co.,  suj?. 
461,  462. 

5  Cowley  r.  Wellesley,  1  Ecj.  659  ; 
85  Beav.  639. 

*  Chaytor  v.  Trotter,  87  L.  T.  33. 
See  aytte,  p.  37. 

See  Daly  r.  Beckett,  24  Beav.  114  : 


Cowley  V.  Wellesley,  35  Beav.  688, 
639;  Miller  v.  Miller,  13  Eq.  263; 
Brigstocke  r.  Brigstocke,  8  Ch.  D.  363 ; 
Re  Kemeys-Tynte,  1892,  2  Ch.  211  ; 
Wallis  V.  Barker,  88  L.  T.  685. 

•  Spencer  v,  Scurr,  31  Bear.  334 ; 
antt'j  p.  39. 

7  Re  Kemeys-Tynte,  1892, 2  Ch.  211. 
See  further  as  to  leases  granted  under 
the  Settled  Land  Acts,  post^  pp.  164 — 
170. 
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for  sale,  and  did  not  contain  any  express  power  to  demise  mines 
or  quarries,  but  only  a  power  to  demise  the  unsold  parts  of 
the  hereditaments  in  which  they  were  included.^  The  law  of 
Scotland  is  the  same.^ 

A  dowress  stands  upon  the  same  footing,  for  the  purpose  of  Bowreas. 
working  mines,  as  an  ordinary  tenant  for  life.  If,  therefore, 
lands  be  actually  assigned  to  a  lady  for  her  dower,^  and  such 
lands  contain  open  mines  or  quarries,  she  may,  primd  facie, 
work  them  for  her  own  benefit.*  And  even  if  no  actual 
assignment  of  lands  be  made  to  her,  she  is  entitled,  prinid 
fade,  to  receive  one-third  of  the  sale  proceeds ;  ^  or  of  the 
rents  or  royalties  payable  under  a  lease ;  •  of  the  open  mines 
or  quarries  which  they  contain.^ 

The  primd  facie  right  of  a  grantee  for  life  or  years,  as  Presumption 
against  the  grantor,  is  not  rebutted  by  an  exception  in  a  lease 
of  land  containing  open  quarries  of  "all  royalties."®  The 
primd  facie  right  of  a  tenant  for  life,  as  against  the  remain- 
derman, to  work  open  mines  and  quarries  may  of  course  be 
negatived  by  express  directions  by  the  settlor  to  the  contrary.* 
And  a  lessee  under  any  lease  made  on  or  after  the  1st  of 
January,  1861,  of  land  in  Ireland,  containing  open  quarries  or 
open  beds  of  sand,  marl,  gravel,  or  clay,  although  entitled  to  work 
them  for  the  purposes  of  agriculture,  and  the  erection  or  repair  of 
necessary  buildings,  is,  primd  facie,  under  a  statutory  disability 
to  do  so  for  trade  or  manufacture,  or  for  profit  or  sale.^° 

A  mere  tenant  at  will  has  no  right  of  property  in  minerals,  Tenant  at 
which  by  working  are  converted  into  chattels.^^ 


1  Greville-Kagent  v.  MacEenzie, 
1900,  A.  C.  83. 

•  Home  tJ.  Belhayen,  1903,  A.  C.  327, 
340.  The  year's  rent  for  the  purpose 
of  measuring  the  right  of  a  superior 
under  Scotch  law  to  a  composition  on 
the  entry  of  a  singular  successor 
includes  mineral  royalties,  however 
nearly  exhausted  the  minerals  may  be : 
eeeib, 

»  See^«^,  p.  267. 

4  Stoughton  V,  Leigh,  1  Taunt.  402  ; 
Dickin  v.  Hamer,  1  Dr.  &  Sm.  295. 

*  See  and  consider  Dickin  v.  Hamer, 
sup, 

M.M* 


'  See  stoughton  v,  Leigh,  sup. ;  Ee 
Eemeys-Tynte,  1892,  2  Ch.  218. 

7  As  to  infants,  see  the  provisions  of 
the  Act,  44  &  45  Vict.  c.  41,  referred 
to  postj  pp.  78,  79. 

8  Brown  t>.  Chadwick,  7  Ir.  C.  L. 
Bep.  108  ;  Listowel  v,  Gibbings,  9  ib. 
223;  overruling  Purcell  v.  Nash,  1 
Jones,  625,  2  Jones,  116. 

»  Ferrand  t>.  Wilson,  15  L.  J.  Ch.  41, 
54 ;  S.  G.  4  Ha.  344,  388  :  see  also 
Campbell  v,  Wardlaw,  8  A.  C.  646, 650. 

w  23  &  24  Vict.  c.  154,  s.  28. 

"  A.-G.  V.  Tomline,  5  Ch.  D.  758. 
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The  general  right  of  a  tenaot  for  life  or  years  of  open  mines 
or  quarries  does  not,  prima  facie,  exist,  wliere  they  are  com- 
prised in  a  residuary  gift  of  personalty.    Where  a  will  contains 
a  bequest  not  specific  of  a  subject  in  its  nature  perishable  or 
speculative,  that  subject  should,  even  in  the  absence  of  a  trust 
for  conversion,  be  converted  and  invested.^     Effect  will,  how- 
ever, be  given  to  indications  of  a  contrary  intention.     Thus  a 
power  to  trustees,  ''  in  case  they  shall  deem  it  beneficial  so  to 
do,  to  conduct,  carry  on,  and  continue  the  collieries  which  T 
am  possessed  of,"  will  relieve  them  from  the  obligation  to- 
convert.^     And  where  a  testator  gave  a  general  discretion  to^ 
trustees  to  retain  investments,  it  was  held,  that,  during  ihe- 
retainer  of  shares  in  a  colliery  company,  the  tenant  for  life- 
was  entitled  to  the  income.^ 

Where  a  testator  devised  his  residuary  real  estate  to  trustees 
upon  trust  to  sell  ^'  when  in  their  discretion  it  may  seem  advis- 
able ;  "  and  directed,  that  the  *'  profits  "  should  until  sale  be 
considered  as  personal  estate,  and  be  applicable  as  income 
of  the  sale  proceeds  ;  and  gave  the  income  to  a  tenant  for  life ;. 
and  part  of  the  residue  was  a  brickfield  demised  upon  royalties  ; 
and  the  trustees  abstained  from  selling,  and  allowed  the  brick- 
field to  be  worked  out ;  it  was  held  that  the  tenant  for  life  was 
entitled  to  the  royalties.^  Indeed  it  has  been  held,  that,  where 
a  fee  simple  estate  in  mines  subject  to  a  lease  formed  part  of  a 
residue  ;  and  the  residue  was  devised  upon  a  mere  trust  to  sell^ 
and  invest  the  proceeds,  and  pay  the  income  to  a  lady  for  her 
life  ;  she  was,  until  the  sale,  entitled  to  the  rents.^ 

Where  lands  comprised  in  a  residue  are  vested  in  trustees- 
upon  trust  to  sell,  with  a  power  to  postpone  ;  and  shares  of  the 
proceeds  are  settled  ;  and  part  of  the  lands  consists  of  mines- 
in  lease  ;  and  the  royalties  are  not  applicable  as  income  ;  the 
tenants  for  life  are  entitled  during  the  period  of  postponement 


1  See  Wightwick  r.  Lord,  6  H.  L. 
Cas.  228  ;  Thursby  r.  Thursby,  19  Eq. 
406. 

2  Thursby  v.  Tbursby,  sup. :  see  also 
Wightwick  V.  Lord,  6  H.  L.  Cas.  217  ; 
affirming  Lord  r.  Wightwick,  4  De  O.  M. 
&  G.  803,  which  varied  S.  C.  1  Dr. 
576. 


»  Hodgson   V,  Bates,  W.  N.   1906,. 
p.  191. 

<  Miller  v.  Miller,  13  £q.  263  :  see 
also  Thursby  r.  Thursby,  19  Eq.  395,. 
414. 

»»  Clifton  V.  Damley,  W.  N.  1906,. 
p.  215,  per  Eekewich,  J. 
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to  receive  out  of  the  royalties  interest  at  8  per  cent,  per 
annum  on  the  capital  value.^  And  where,  in  circumstances 
otherwise  similar,  the  period  of  postponement  expires;  and 
the  trustees  nevertheless  retain  the  lands  unsold  ;  the  tenants 
for  life  are,  as  from  the  expiration  of  the  period,  entitled  to 
receive  out  of  the  royalties  a  fair  equivalent  for  the  income 
which  would  have  resulted,  if  the  lands  had  been  sold.^  And 
in  either  case  the  tenants  for  life  are  entitled  to  the  income  of 
the  investments  of  the  surplus  royalties.^ 

When  surface  land  is  leased  as  incidental  to  a  lease  of  mines,  Surface  lent. 
the  right  to  receive  the  surface  rent  may  depend  on  the  right 
to  receive  the  mineral  rents.^  Indeed,  in  a  case  of  dower,  it 
has  been  decided,  that  if  a  lease  of  unopened  mines  or  quarries 
be  granted  before  an  assignment  is  actually  made  to  the 
dowress ;  and  if,  as  incident  to  the  lease,  liberty  be  given  to 
the  lessee  to  use  any  portion  of  the  surface ;  the  dowress  is 
entiHed,  primd  facie,  to  receive  one-third  of  the  rent  payable  in 
respect  of  such  liberty.* 


(P)  Rights  as  respects  New  Mines  or  Quarried — Legal  Waste. 

A  tenant  for  life  or  years  may,  prima  fade,  as  between  him-  Limited 

,-        J    ,,  .  .J  J-      •  •        rights  as  re- 

self  and  the  reversioner  or  remainderman,  dig  m  a  new  mine  gj^ts  new 

or  quarry,  in  a  reasonable  degree,  for  gravel,  clay,  coal,  and  °J|^^' 

limestone,  for  the  reparation  of  the  house,  the  improvement  of 

the  land,  and  other  estovers.^     So,  he  may  dig  for  turf  in  a 

bog  for  purposes  of  consumption.^    And  a  lessee  under  any 

lease  made  on  or  after  the   1st  January,   1861,  of  land  in 

Ireland    containing    turf  bog  unreclaimed   and    unprofitable 

for  agriculture  ;  or  who  has  been  given  a  right  of  turbary  on 


^  Qabellini  v.  Woods,  1904,  2  Ch. 
4  ;  Be  Chaytor,  1905,  1  Ch.  233. 

»  Wentworth  v,  Wentworth,  1900, 
A.  C.  163,  172. 

»  lb. ;  Gabellini  v.  Woods,  1904,  2 
Ch.  4. 

*  See  Wentworth  r.  Wentworth,  sup^ 
at  p.  164. 

^  Dickin  «.  Earner,  1  Dr.  &  Sm. 
284,  299. 

'  As  to  new  mines  or  quarries,  see 
ante,  pp.  35  et  teq. 


7  Co.  Litt.  53  b. ;  2  Roll.  Abr.  816 : 
see  also  Moyle  v.  Majle,  Owen,  66, 67  ; 
Campbell  r.  Wardlaw,  8  A.  C.  645. 
See,  however,  Ferrand  v.  Wilson,  16 
L.  J.  Ch.  64. 

8  Wilson  r.  Bragg,  8  Bac.  Abr.  428; 
De  Salis  r.  Crossan,  1  B.  &  B.  188 ; 

nom.  De  Salis  v,  ,  2  MoL  516  j 

Gonrtown  v.  Ward,  1  Sch.  &  L.  8 ; 
Howley  v,  Jebb,  8  Ir.  C.  L.  R.  435  ^ 
Coppinger  v.  Gnbbins,  3  J.  &  L.  410. 
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the  premises,  or   a  right   of  common   of   turbary  on   other 

premises ;  has,  prima  fade,  a  statutory  right  to  cut  and  use 

turf  bog  for  the  use  on  the  demised  premises  of  the  lessee  and 

his  sub-tenants.^ 

General  dis-  However,  except   under  the  above-stated  circumstances,  a 

other^GBpecte  tenant  for  life  or  years  is  not,  in  general,  entitled,  primd  facie, 

—legal  waste,  ^g  between  himself  and  the  reversioner  or  remainderman,  to 

open  or  work  a  new  mine  or  quarry  f  or  to  cut  turf  in  a 
bog.^  For  all  such  acts  on  his  part  would,  although  he  has  the 
right  of  possession,^  and  may  maintain  trespass  for  wrongful 
workings  by  other  persons,*^  constitute  legal  waste.*  And  a 
lessee  for  a  long  term  cannot,  of  course,  claim  the  right  to 
open  and  work  on  the  mere  ground  that  it  would  be  against 
public  policy  to  prevent  the  working  until  the  term  ends."^ 
And,  a  lessee  not  being  able  to  give  his  assignee  any  better 
title  than  he  has  himself,  if  a  lessee  opens  a  new  mine,  aud 
then  assigns  over  his  estate,  the  assignee  cannot,  of  course, 
dig  in  such  mine.®  And  a  lessee  of  lands  in  Ireland  for  an 
estate  less  than  a  perpetual  estate  under  any  lease  made  after 
the    1st   January,   1861,  is,  prima  Jacie,  under  a   statutory 


1  23  &  24  Vict.  c.  154,  a.  29. 

-  Sannders*  Case,  5  Co.  12  a. ;  Co. 
Xiitt.  68  b.,  54  b. ;  D'Arcy  v,  Askwith, 
Hob.  234  ;  Astry  v,  Ballard,  2  Mod. 
193 ;  Campbell  v.  Leach,  Amb.  748 ; 
Whitfield  V,  Bewit,  2  P.  Wms.  242 ; 
Plymouth  r.  Archer,  1  B.  C.  C.  160 ; 
Wentworth  v.  Turner,  8  Ves.  3 ; 
Anon.,  cited  in  Mitchell  r.  Dors,  6  ih, 
147  ;  S.  C.  nom.  Flamang's  Case,  7  ib, 
308  ;  De  Salis  i*.  Crossan,  tup. ; 
Viner  v.  Vaughan,  2  Beav.  466 ; 
Ferrand  t?.  Wilson,  16  L.  J.  Ch.  41, 
m  ;  S.  C.  4  Ha.  344  ;  Daly  e.  Beckett, 
24  Beav.  120  ;  Spencer  r.  Scurr,  31  ih. 
334  ;  Bagot  v.  Bagot,  32  ih.  616  ; 
Stepney  v.  Chambers,  W.  N.  1866, 
p.  401 ;  Clegg  v.  Rowland,  2  Eq.  166 ; 
Elias  17.  Snowdon,  &c.,  Co.,  4  A.  C. 
454 ;  Dash  wood  v.  Magniac,  1891,  8 
Ch.  361  ;  Shaftesbury  v,  Wallace, 
1897,  1  Ir.  R.  381.  An  inquiry  will,  if 
necessary,  be  directed,  whether  any 
and  what  mines  and  quarries  have 
been  opened  and  worked  by  any  and 


what  persons,  which  were  not  opened 
at  the  commencement  of  the  interest 
of  the  tenant  for  life  for  years.  For 
the  form,  see  Ferrand  v.  Wilson,  4  Ha. 
388,  389  ;  Gresley  v.  Mousley,  4  De  G. 
&  J.  101,  102  ;  S.  C.  3  De  G.  F.  &  J. 
433  ;  Bagot  v.  Bagot,  Seton,  545,  546. 
^  See  Wilson  v,  Bragg,  8  Bac.  Abr. 
428  ;  Courtown  r.  Ward,  1  Sch.  &  L.  8 ; 
Coppinger  v.  Gubbins,  3  J.  &;  L.  410  : 
see  also  Burrows  v.  Hayes,  Hay.  &  Jo. 
597  ;  Chatterton  v.  White,  1  Ir.  Eq. 
Rep.  200  ;  Massey  v.  Gubbins,  Longf . 
&  Towns,  88  ;  Dashwood  v.  Magniac, 
1891,  3  Ch.  386. 

*  See  arvte^  p.  46. 

*  See^<wi,  p.  688. 

®  Co.  Litt.  53  b.,  54  b. ;  Eeyse  c. 
Powell,  2  E.  &  B.  144  ;  Clegg  v.  Row- 
land, 2  Eq.  165  ;  Be  Ridge,  31  Ch.  D. 
607,  508. 

'  See  Doherty  v.  AUman,  8  A.  C. 
734  ;  Elias  r.  Griffith,  8  Ch.  D.  525. 

^  Saunders'  Case,  5  Co.  12  a. 
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disability  to.  work  new  mines  or  quarries  therein,  or  (except  as 
regards  turf  bog^),  to  remove  the  soil  or  surface  or  subsoil 
thereof.^  And  a  lessee  under  any  lease  made  on  or  after  the 
1st  January,  1861,  of  land  in  Ireland  containing  turf  bog 
unreclaimed  and  unprofitable  for  agriculture ;  or  who  has 
been  given  a  right  of  turbary  on  the  premises,  or  a  right  of 
common  of  turbary  on  other  premises  ;  is,  prima  facie,  under 
a  statutory  disability  to  cut  and  use  the  turf  bog  for  trade  or 
manufacture,  or  for  profit  or  sale.® 

The  estate  of  a  tenant  by  the  curtesy,*  or  a  dowress,*   or  a  Tenant  by 
jointress,*  is  an  estate  for  life  impeachable  of  waste.     If,  there-   dowre»— 
fore,  lands  actually  assigned  to  a  lady  for  her  dower^  contain  iomtresB. 
new  mines  or  quarries,  she  cannot,  primd  facie,  work  them.® 

Independently  of  statute,  a  tenant  for  lives  renewable  for  Tenant  for 
ever  stands  with  respect  to  waste  on  the  same  footing  as  an  uyes  or  yeare. 
ordinary  tenant  for  life.^  And  the  law  is  the  same  with 
respect  to  a  tenant  for  years  renewable  for  ever.^^  However, 
every  tenant  of  lands  in  Ireland  entitled  to  a  perpetual  interest 
under  any  lease  made  after  the  1st  January,  1861,  has^ 
pHmd  fade,  a  statutory  right  to  commit  waste  other  than 
fraudulent  or  malicious  waste.^^ 

However,  where  a  man  demises  a  bog,  and  no  other  property  <:k)ntrary  in- 
is  included  in  the  demise,  and  the  bog  is  not  convertible  to  *^^^^^* 
any  other  use  except  that  of  cutting  for  sale,  the  lessee  may, 
primd  facie,  cut  it  for  sale.^*    And  where  a  man  has  new  mines 
within  his  land,  and  demises  for  life  or  years  such  land,  "  with 
all   mines   therein,"  the  lessee  may,  primd  facie,  as  between 

^  Ab  to  which,  see  aiUe^  pp.  67,  68.         Gason,  2  Sch.    k  L.   561  ;  Harris  v. 

>  23  &  24  Vict.  c.  154,  8.  26.  Coppinger,  1  Hog.  478),  unless  there 

>  S.  29.  were  special  circumstances  in  his  case, 

*  1  Cruise,  158.  as  where  he  owed  a   large  arrear  of 

*  See  Stoughton  «.  Leigh,  1  Taunt,  rent  (Pirn  v.  Bavies,  1  Hog.  11 ; 
402,  410.  White  v,   Nowlan,  ib.  21).    But  thid 

•  See  Clavering  v,  C,  Mosely,  223 ;  is  not  now  law:  see  White  v.  Walsh, 
Tracy  v,  Tracy,  1  Vem.  23.  1  Jones,  626,  n. ;  Coppinger  t?.  Oub- 

7  See  pott,  p.  257.  bins,  3  J.  &  L.  410. 

»  Wilson  r.  Bragg,  8  Bac.  Abr.  428  ;  »®  Harris  v,  Coppinger,  1  flog.  478. 

Dickin  v.  Hamer,  1  Dr.  &  Sm.  284, 295.  "  23  &  24  Vict.  c.  154,  s.  25. 

•  It  was  formerly  considered  that  i'  Anon.,  1  Hog.  147 ;  Jack  v.  Creed, 
a  lessee  for  lives  renewable  for  ever  2  Hud.  &  Bro.  143 ;  Coppinger  v. 
might  cut  turf  for  sale,  or  otherwise  Gubbins,  3  J.  &  L.  410  ;  Dashwood  v, 
commit  waste  (Conolly  «.  Ely,  2  MoU.  Magniac,  1891,  3  Ch.  361,  385. 

515 ;  Percy  r.  Shanly,  ib, ;  Calvert  v. 
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himself  and  his  grantor,  dig  the  new  mines,  and  will  not,  by 
so  doing,  commit  waste  :^  for  otherwise  the  words  "  with  all 
mines  therein  "  would  have  no  effect.^  In  fact,  in  each  of 
these  cases  a  mining  lease,  or  its  equivalent,  has  been  granted. 
But  where  a  man  has  within  his  land  some  mines  open  and 
some  new,  and  leases  his  land  for  life  or  years,  **  with  the 
mines  therein,"  the  open  mines  only  will  be  comprised  in  the 
lease,  and  the  lessee  cannot,  primd  faciCf  even  as  between  him- 
self and  his  grantor,  dig  the  new  mines.'  And  different 
principles  apply  to  the  conflicting  claims  of  a  limited  owner 
and  a  reversioner;  and  those  of  a  limited  owner  and  a 
remainderman,  who  is  not  the  author  of  the  settlement.  If, 
for  instance,  a  man  seised  in  fee,  grants  the  ''lands  and  all 
mines  therein,"  to  trustees  in  fee  to  the  use  of  one  person  for 
life  with  remainders  over,  the  tenant  for  life  cannot,  prima 
facie,  as  between  himself  and  the  remainderman,  open  new 
mines ;  and  the  fact  that  the  whole  of  the  mines  in  question 
are  new  mines  is  immaterial.^  Where  a  testator  directed  his 
trustees  to  pay  to  his  wife  for  her  life  ''  the  whole  annual 
produce  and  rents  "  of  his  estate ;  and  after  the  testator's 
death  the  trustees  leased  new  mines ;  it  was  held  that  the 
direction  was  not  sufficient  to  give  to  the  wife  the  rents  of 
such  new  mines.^ 
Meliorating  And  a  limited  owner  may  be  free  from  liability  for  working, 

if  his  working  has  amounted  to  meliorating  waste.^  A  limited 
owner  has,  for  instance,  been  held  free  from  liability  for 
removing  turf  from  a  bog  and  converting  it  to  his  own  use, 
where  the  removal  had  enabled  a  deeper  layer  of  earth  to  be 
planted  or  ploughed.'''  So,  he  may,  it  has  been  said,  be  free 
from  liability  for  removing  stones  from  land  and  selling  them, 
if  the  stones  had  previously  covered  the  land  to  such  an 
extent   as    to  render  it   unfit   for   cultivation.®    A  right  of 

1  Saunders'  Case,  6  Co.  12  a. ;  Co.  *  Campbell  r.  Wardlaw,  8  A.  C.641. 

Xiitt.  54  b. ;  D'Arcy  r.  Askwith,  Hob.  ^  See  generally  as  to   melioraiing 

:234  ;  Clegg  v.  Rowland,  2  £q.  160  ;  waste,  Doherty  t.  AUman,  3  A.  C.  709. 

Dashwoodv.Ma|{7iiac,1891,3Ch.360.  7  Coppinger  v,  Gubbins,  3  J.  &  L. 

«  Co.  Litt.  54  b.  417,  418  ;  Harris  r.  Ekins,  20  W.  B. 

>  lb. ;  Astry  v,  Ballard,  2  Mod.  193 ;  999.     See,  however,  the  question  asked 

•Clegg  V.  Rowland,  iuj/,  by  Jessel,  M.  R.,  in  Tucker  r.  Linger, 

*  See  Whitfield  v,  Bewit,  2  P.  Wms.  21  Ch.  D.  32. 

242  ;  Daly  v.  Beckett,  24  Beav.  120.  ^  Harris  r,  Ekins,  sup,^  per  Bacon, 


waste. 
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removal  does  not,  however,  necessarily  imply  a  right  of 
appropriation  or  sale.  There  may,  as  Jjord  Coke  says/  be 
waste  "  by  the  vendition."  And  it  seems  open  to  question, 
whether,  independently  of  custom,  a  right  of  appropriation  or 
sale  can  be  properly  founded  on  the  doctrine  of  meliorating 
waste.^  At  all  events,  independently  of  custom,  a  person  will 
not,  it  seems,  on  the  mere  assertion,  that  he  will  improve  land 
after  he  has  committed  a  waste,  be  allowed  to  commit  the 
waste  in  the  first  instance.' 

And  local  custom  or  usage  may  entitle  a  limited  owner  both  Usage. 
to  work,  and  to  appropriate  or  sell ;  and  none  the  less  because 
it  may  have  grown  up  in  recent  years.^  And  such  custom  or 
ttsage  may  be  imported  into  a  lease  or  tenancy  agreement,  if 
not  inconsistent  with  its  provisions.  Where,  for  example,  an 
agricultural  tenant  agreed  to  cultivate  the  land  according  to 
the  most  approved  system,  and  to  commit  no  waste,  and  to 
use  it  for  agricultural  purposes  only ;  and  the  agreement 
•excepted  ''all  mines  and  minerals,  sand,  quarries  of  stone, 
brick  earth,  and  gravel  pits ; "  and  the  land  was  in  a  district 
where  large  numbers  of  flints  came  to  the  surface  in  the 
•ordinary  course  of  ploughing,  and  their  removal  was  necessary 
in  order  to  cultivate  the  land  effectually ;  and  there  was  evi- 
dence, that  it  was  the  custom  of  the  country  for  tenants  to 
remove  such^  flints  and  sell  them,  when  not  prohibited  by 
their  leases ;  and  the  tenant  did  not  plough  for  the  purpose  of 
getting  the  flints,  but  complied  strictly  with  the  custom ;  it 
was  held,  that  the  custom  was  reasonable  and  good,  and  that 
the  landlord  had  no  remedy.* 


Y.-G. ;  see  also  Jesus  Coll.  r.  Bloom, 
Amb.  55,  56.  A  limited  owner  cannot, 
it  is  submitted,  work,  or  be  authorised 
by  the  Ck>urt  to  work,  on  the  mere 
ground  that  the  working  should  not  be 
deferred.  The  power  to  cut  particular 
clumps  of  timber  in  a  due  course  of 
management  furnishes  no  analogy 
upon  this  point :  see  and  consider  Re 
Smith,  10  Ch.  85;  anUy  p.  61,  n.^. 
Lord  Bomilly,  however,  in  Bagot  v. 
Bagot  (32  Beav.  522 ;  Set.  545,  546), 
appears  to  have  been  of  a  different 
opinion. 


»  Co.  Litt.  58  b. 

"  See  Tucker  v.  Linger,  21  Ch.  D. 
27,  28,jp^r  Kay,  J. 

>  Coppinger  v.  Gubbins,  3  J.  &  L. 
^ISf  per  Lord  St.  Leonards. 

*  Tucker  r.  Linger,  21  Ch.  D.  18 ; 
8  A.  C.  508 :  see  Dashwood  v.  Magniac, 
1891,  3  Ch.  324,  825,  per  Chitty,  J., 
854,  355,  per  Lindley,  L.  J. 

'  Obserye  the  limited  nature  of  the 
custom. 

*  Tucker  v.  Linger,  sup.  :  see  ante, 
p.  21. 
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Intermediate 
termor. 


Assent  of 
remainder- 
man. 


"  Without 
impeachment 
of  waste  " — 
ordinary 
tenant  for 
life. 

Lanatic 
tenant  for 
Ufe. 


It  has  been  held,  that  an  intermediate  assignee  of  a  term, 
who  has  never  himself  worked,  but  has  received  royalties  under 
sub-leases  granted  before  he  came  into  possession,  and  has 
parted  with  his  interest  before  the  commencement  of  proceed- 
ings by  the  reversioner,  is  not  liable  to  account  either  for  the 
profits  made,  or  for  the  royalties  paid  to  him,  during  his 
possession  of  the  term.^ 

The  mere  fact  that  a  remainderman  assents  to  the  working  of 
a  new  mine  does  not  estop  him  from  saying  that  the  proceeds 
ought  to  be  dealt  with  as  corpus.^ 

An  estate  may  be  given  to  a  person  for  life  or  years  "  with- 
out impeachment  of  waste."  And  a  tenant  for  life  or  years 
without  impeachment  of  waste  may,  primd  facie^  open  and 
work  new  mines  or  quarries.^ 

Mines  or  quarries  belonging  to  a  lunatic  tenant  for  life 
without  impeachment  of  waste  may  be  worked  under  the  order 
of  the  Court,  if  such  a  course  is  for  the  benefit  of  the  lunatic. 
In  Ex  parte  Tabhert^*  an  agreement  by  the  committee,  that 
coal  under  such  a  lunatic's  estate  should  be  worked  by  the 
owner  of  the  adjoining  land,  was  established  on  the  grotmd 
that  the  working  would  be  for  the  benefit  of  the  lunatic ;  and 
Lord  Eldon,  in  sanctioning  it,  compared  the  case  to  that  of 
cutting  timber.* 


Lien  for  ex- 
penditure. 


(y)  Lien  for  Expenditure. 

A  tenant  for  life,  who  for  many  years  made  large  annual 
payments  in  respect  of  foreign  mines  to  keep  them  continually 
worked,  and  so  prevent  their  being  forfeited,  was,  although 
they  were  unproductive,  held  entitled,  as  against  the  remainder- 
man, to  a  charge  on  the  estate,  for  his  outlay.  But  he  was,  in 
the  same  case,  held  disentitled  to  any  charge  in  respect  of 
moneys,  which  he  voluntarily  expended  on  copper  works  in 
England.* 


1  See  Elias  v,  Griffith,  8  Ch.  D.  621, 
534. 

«  Campbell  v,  Wardlaw,  8  A.  C. 
648,  649,  652. 

B  See  Dicconson  r.  Talbot,  6  Ch.  38 ; 


Campbell  v.  Wardlaw,  8  A.  C.  656; 
Re  Bidge,  31  Ch.  D.  508. 

*  6  Ves.  428. 

*  See  also  Re  Smith,  10  Ch.  84,  85. 
0  Dent  V.  Dent,  30  Beay.  363. 
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(8)  Improper  Workings — Legal  Waste — Remedies.^ 

If  the  injured  party  has  the  right  of  property  in  the  minerals  Trover— 
improperly  worked ;  if,  for  instance,  he  is  the  reversioner  or 
remainderman  in  fee  or  in  tail  f  he  may  maintain  an  action 
of  trover  f  or  he  may  have  an  account.*    And  his  right  to  an 
account  was  never,  as  in  legal  waste  in  timber  cases,  confined  Mining  opera- 

to  cases  where   he   was   entitled  to   an   injunction;^  mining  tionsa 

^  species  of 

operations  having  always  been  looked  on  as  a  species  of  trade.^  trade. 

If  waste  is  committed  by  a  tenant  for  life,  acting  in  collusion  Trustees  to 

preserve  con* 
with  the  first  remainderman  in  fee  or  tail  in  esse  ;  or  by  a  person  tingent  re- 

who  combines  in  himself  the  two  characters;  to  the  prejudice  of  °^"^  ®"* 
an  intervening  tenant  in  fee  or  tail  not  then  in  esse,  whose 
rights  are  protected  by  the  interposition  of  an  estate  given  to 
trustees  to  preserve  contingent  remainders ;  the  trustees  may 
have  an  action  for  an  account.^  Indeed,  as  contingent  remain- 
ders are  no  longer  destructible,®  the  only  purpose,  which  can  at 
the  present  day  be  served  by  introducing,  in  a  settlement,  a 
limitation  to  trustees  to  preserve  them,  is  that  the  contingent 
remaindermen  may  be  protected  against  waste  ;  and  the  land, 


*  Fonnerly  if  a  limited  owner,  im- 
peachable of  waste,  committed  waste, 
the  remedy  of  forfeiture  of  the  place 
wasted  was  open  to  the  person  entitled 
to  an  estate  of  inheritance  in  remainder 
or  reversion,  if  he  issned  a  writ  of 
waste ;  and  he  was  also  entitled  to 
treble  the  value  of  the  thing  wasted 
(6  Ed.  1,  c.  6 ;  Wentworth  v.  Turner, 
3  Yes.  3).  But  these  remedies  were 
abolished  bj  3  &  4  VT.  4,  c.  27,  s.  86. 
Gf .  as  to  copyholds,  and  church  lands, 
poit,  pp.  85,  91. 

*  See  ante,  p.  46. 

*  Clavering  v,  C,  Mosely,  224 ;  Be 
Barrington,  83  Ch.  D.  627. 

*  See  Jesus  ColL  v.  Bloom,  Amb. 
55,  3  Atk.  262;  Garth  v.  Ck>tton,  2 
L.  C.  970  ;  Jefferys  «.  Smith,  IJ.  &  W. 
302 ;  Parrott  r.  Palmer,  3  M.  &  E. 
632 ;  Ferrand  r.  Wilson,  4  Ha.  388  ; 
Coppinger  v.  Gubbins,  3  J.  &  L.  397  ; 
Ellas  V.  Griffith,  8  Ch.  D.  525,  626. 

*  See  Jesus  ColL  v.  Bloom,  Amb. 


35  ;  Parrott  v.  Palmer,  3  M.  &  E.  632. 

•  See  story  r.  Windsor,  2  Atk.  630  ; 
Lawton  v.  L.,  3  Atk.  13,  16  ;  Jesus 
Coll.  V,  Bloom,  sup. ;  Dudley  v, 
Warde,  Amb.  112,  114  ;  Pulteney  v, 
Warren,  6  Yes.  89;  Flamang's  Case, 
7  Yes.  308 ;  Wren  r.  Eirton,  8  Yes. 
502  ;  Crawshay  v.  Maule,  1  Swanst. 
495,  528  ;  Jefferys  v.  Smith,  1  J.  &  W. 
298,  302 ;  Bowe  v.  Wood,  2  ib,  565 ; 
Rose  V.  Nixon,  ib. ;  Williams  r.  Atten- 
borough,  T.  &  R.  73,  74 ;  Fereday  v. 
Wightwick,  1  R.  &  My.  49,  TamL  260  ; 
Parrott  v.  Palmer,  sup. ;  Tredwen  r. 
Bourne,  6  M.  &  W.  463  ;  Hart  v. 
Clarke,  6  De  G.  M.  &  G.  250  ;  Clegg  v. 
Edmondson,  8  ib.  814 ;  Glasbrook  v. 
Richardson,  23  W.  R.  50;  Rule  v. 
Jewell,  18  Ch.  D.  662;  Phillips  v. 
Homfray,  24  Ch.  D.  448 ;  County  of 
Gloucester  Bank  v.  Rudry,  &c.,  Co., 
1895,  1  Ch.  637. 

7  Garth  v.  Cotton,  2  L.  C.  970. 

8  See  40  &  41  Yict.  c.  83. 
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Measure  of 
damages. 


Mode  of 
dealing  with 
proceeds — no 
person  in  esse 
entitled  to 
inheritance. 


the  timber,  and  the  mines,  which  together  constitute  the 
inheritance,  preserved  for  them  entire.^ 

Where  an  account  has  been  directed  against  a  wrongdoer 
or  against  his  estate,  interest  at  the  rate  of  £4  per  cent,  per 
annum  will  be  charged  ;^  and  there  will  be  no  allowance  for 
repairs  or  improvements.®  But,  although  interest  is  in  strict- 
ness due  from  the  actual  time  of  the  wrongful  working,  it  has 
been  said,  that  the  courts  will  endeavour  to  deal  liberally  with 
the  estate  of  a  deceased  limited  owner,  and  will  be  disinclined 
to  allow  an  account  of  interest  to  be  taken  from  a  period 
anterior  to  his  death.^  Indeed  it  has  been  said,  that  this  dis- 
inclination will  exist,  although  it  may  have  been  impossible 
for  the  remainderman  to  commence  his  action  in  the  lifetime 
of  the  limited  owner.^  The  reason  is  stated  to  be  that,  in 
most  cases,  the  parties  being  family  relations,  it  would  not  be 
for  their  benefit  to  go  into  a  long  and  expensive  inquiry  as  to 
the  nature  of  the  waste  committed,  and  the  circumstances 
under  which  it  was  committed.^  In  other  respects  the  account 
will  be  taken  on  the  principles  which  would  have  determined 
the  measure  of  damages,  if  the  wrongdoer  had  been  a  stranger.^ 

If,  at  the  time  of  the  improper  working,  there  is  not  any 
person  in  esse  entitled  to  an  estate  of  inheritance  in  reversion 
or  remainder,  the  severed  chattels  must  be  realised,  invested, 
and  dealt  with ;  or  the  amount  to  be  accounted  for  must  be 
invested,  and  dealt  with ;  as  part  of  the  corpus  of  the  estate.^ 
The  wrongdoer  will  not,  however,  be  allowed  to  receive  the 
income ;  which  will  be  accumulated,  and  invested  during  his 
life,  and  added  to  the  original  investments.*  And,  if  at  the 
death  of  the  wrongdoer,  there  is  a  person  entitled  in  posses- 
sion to  an  estate  of  inheritance,  such  person  will  be  entitled 

^  See  Garth  r.  Cotton,  sup.    The      the  time  from  which  the  acooant  of 


trustees  are  themselves  liable,  if  they 
consent  to  the  waste,  ib. 

9  See  Bagot  v.  Bagot,  32  Beav.  509, 
519,  520 ;  PhiUips  r.  Homfray,  1892, 
1  Ch.  465. 

s  Bagot  V.  Bagot,  sup.  523. 

^  See  Bagot  v.  Bagot,  sup.  519,  520. 
This  case  was  appealed,  but  com- 
promised, with  the  approval  of  Lord 
Westbury,  who  expressed  his  con- 
currence in  Lord  Romilly's  view  as  to 


interest  should  be  taken  :  see  33  L.  J. 
Ch.  122,  n. 

*  Bagot  V.  Bagot,  sup. 

«  Ib. 

7  See  Tucker  v.  Linger,  21  Ch.  D. 
29,  per  Kay,  J.  As  to  a  stranger,  see 
post,  pp.  589  et  seq, 

8  See  Bagot  r.  Bagot,  32  Beav.  509, 
522. 

9  Ib. 
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absolutely  to  the  principal  of  the  total  investments.  But  if, 
instead  of  being  succeeded  by  a  person  entitled  in  possession 
to  an  estate  of  inheritance,  the  wrongdoer  is  succeeded  by  a 
tenant  for  life,  the  income  of  the  total  investments  will  be  paid 
to  such  tenant  during  his  life,  and,  if  necessary,  to  his  successor 
in  like  manner,  until  some  person  becomes  entitled  in  posses- 
sion to  an  estate  of  inheritance  ;  who  will  thereupon  also 
become  absolutely  entitled  to  the  principal.^  And,  in  order  to 
entitle  the  tenant  for  life,  who  succeeds  to  the  wrongdoer,  to 
the  income,  it  is  not  necessary  that  he  should  be  unimpeach-  • 

able  of  waste.^ 

If,  however,  at  the  time  of  the  improper  working,  there  is  Person  in  esse 
any  person  in  esse  entitled,  either  indefeasibly®  or  defeasibly,*  heritance. 
to  an  estate  of  inheritance,  the  property  in  the  severed  chattels  ; 
or  the  amount  to  be  accounted  for ;  will  belong  absolutely  and 
immediately  to  such  person,  or  (if  there  are  more  than  one), 
to  the  first  of  such  persons.  And  the  right  of  the  person  so 
entitled  is  not  affected  by  the  circumstance  that  between  his 
estate  and  that  of  the  wrongdoer  is  interposed  in  the  order  of 
the  limitations  an  estate  for  life  in  esse  without  impeachment 
of  waste.* 

Accordingly,  if  an  estate  is  settled  upon  A.  for  life  ;  re-  Illustrations. 
mainder  to  B.,  either  with  or  without  impeachment  of  waste, 
for  life  ;  remainder  to  the  unborn  son  of  B.,  in  fee  or  in  tail ; 
and  A.  engages  in  a  series  of  improper  workings ;  and  during 
these  workings  the  son  of  B.  comes  into  esse ;  and  A.  is  called 
on  to  account ;  the  money  to  be  accounted  for  will  be  dealt 
with  as  follows.  So  far  as  it  can  be  attributed  to  the  workings 
which  took  place  prior  to  the  birth  of  B.*s  son,  it  will  be 
invested  and  accumulated  until  A.'s  death :  the  income  of 
such  accumulations  will  then  be  paid  to  B.  during  his  life ; 
and,  upon  B/s  death,   the   principal  will  belong  to  his  son 


1  Ih. 
^  lb. 

s  2b. ;  BeU  v.  Wilson,  I  Ch.  909  ; 
He  BarringtOQ,  33  €h.  D.  527. 

^  In  Bagot  V.  Bagot,  sup»,  Lord 
BomiUy  laid  it  down,  that  the  amount 
to  be  acoonnted  for  woald  not  belong 
40  the  person  entitled  to  the  estate  of 
inheritance,  unless  sach  person  weie 


entitled  indefeiasiblj,  and  could  not 
so  belong  if  there  was  a  possibility  of 
a  prior  tenant  in  fee  or  tail  coming 
into  esse.  This,  however,  is  only  a 
dictum,  and  is  opposed  to  the  earlier 
authorities,  and  Sir  G.  Jessel  refused 
to  follow  it  in  Cavendish  v.  Mundy, 
W.  N.  1877,  p.  198. 
'  JRe  Barrington,  sup. 
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Owner  of  in- 
heritance 
adopting 
working. 


Injunction. 


Reluctance  to 
grant  inter- 
locutory in- 
junction. 


absolutely.  But  so  far  as  it  can  be  attributed  to  workings 
subsequent  to  the  birth  of  B.'s  son,  it  will  belong  immediately 
and  absolutely  to  the  son.^ 

However,  if  the  owner  of  an  estate  of  inheritance  by  his 
acts  adopt  and  confirm  the  improper  workings,  he  cannot  claim 
to  be  entitled  in  prasenti  to  the  moneys  arising  from  them ; 
but  will  only.be  entitled  to  them  after  the  death  of  the  tenant 
for  life ;  and  the  tenant  for  life  will,  during  his  life,  be 
entitled  to  the  income.^ 

In  addition  to  his  other  remedies,  the  remainderman  or 
reversioner  may  have  an  injunction.®  And  trustees  to  pre8ei*ve 
contingent  remainders  may  have  an  injunction  to  restrain 
waste  committed  by  a  tenant  for  life  who  acts  collusively  with 
the  remote  remainderman.^  And  it  is  not  necessary  for  a 
plaintiff  to  wait  until  waste  is  actually  committed.  He  may 
obtain  an  injunction  upon  a  threat  to  commit  it.^ 

Before,  however,  an  interlocutory  injunction  will  be  granted 
to  restrain  the  working  of  mines,  the  working  of  which  has 
been  actually  commenced,  a  clear  title  to  relief  must  be  estab- 
lished. The  Court  is  otherwise  reluctant  to  interfere,  on 
account  of  the  serious  injury  which  may  be  caused.^ 


Stat,  of 
Limitations. 


(c)  Improper  Workings — Legal  Waste — Loss  of  Remedies. 

The   Statute   of  Limitations,  in   cases   of  legal  waste,  as 
against  a  remainderman  or  reversioner,  entitled  to  an  estate 


1  See  Bagot  v.  Bagot,  32  Beav.  509. 
This  case  was  appealed,  but  compro- 
mised with  the  approval  of  Lord 
Westbury  upon  terms  which  support 
the  propositions  in  the  text.  See  33 
L.  J.  Ch.  122,  n.  For  the  form  of  the 
inquiries  and  accounts  directed  in 
Bagot  V.  Bagot,  see  Set.  545,  546. 

'  See  Gresley  v,  Mbuslej,  S  De  G. 
F.  &  J.  433. 

»  Flamang^s  Case,  7  Ves.  308  ;  Viner 
V.  Vaughan,  2  Beav.  466 ;  Ferrand  v, 
Wilson,  4  Ha.  388 ;  Coppinger  v, 
Gubbins,  3  J.  &  L.  397  (observed  upon 
in  Dohertj  v.  Allman,  3  A.  C.  734)  ; 
Campbell  t?.  Wardlaw,  8  A.  C.  652. 
For  the  form  of  the  injunction,  see 


Viner  r.  Vaughan,  gup. 

*  Garth  v.  Cotton,  2  L.  C.  970. 

*  See  Gibson  v.  Smith,  2  Atk.  182. 

^  See  Clavering  v.  Clavering,  2  P- 
Wms.  388,  Moselj,  223  :  see  also 
Filewood  t?.  Palmer,  Mosdy,  171 ; 
Anon.,  Amb.  209 ;  and  cf.  Grej  v. 
Northumberland,  13  Ves.  236,  17  t*. 
283  ;  Birmingham  Canal  Co.  v.  Lloyd, 
18  Ves.  516;  Field  v.  Beaumont^  I 
Swanst.  208 ;  Hilton  v.  Granville,  1 
Cr.  &  Ph.  297;  Whentley  r.  West- 
minster Brymbo  Coal  Co.,  9  Eq.  551, 
552.  As  to  prevention  of  waste  under 
23  k  24  Vici.  c.  154  (Ireland),  see 
86.  35  e^  teq. 
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of  inheritance,  and  not  under  disability,  operates  as  a  bar  after 
six  years.^ 

Where  a  landlord  lay  by,  and  permitted  a  tenant  impeachable  Acquiescence, 
of  waste  to  expend  large  sums  on  a  bog  with  a  view  to  cutting 
it,  he  was  refused  an  injunction.^ 

The  right  to  an  account  is  not  put  an  end  to  by  the  death  Death  of 
of  the  wrongdoer.     The  injured  party  may  have  an  account  ^«>°«^^- 
against  his  estate.® 

And  where  the  remedy  is  barred,  it  is  only  barred  as  respects  Bar  only  in 
the  chattels  actually  severed  and  abstracted.     For  example,  ^^^^ 
improper  workings,  for  however  long  a  period,  by  a  tenant  for  chattels, 
life  or  years,  will  not  create  a  right  to  continue  them  ;  or  dis- 
entitle the  reversioner  or  remainderman,  when  he  pleases,  to 
interpose  and  prevent  the  continuance.^ 

(0  Equitable  Waste. 

A  tenant  for  life  or  years,  without  impeachment  of  waste,  Prim^fade 
cannot,  primd  facie,  commit  equitable  waste.  He  is  bound  **  ^  ^' 
to  work  with  due  care  and  attention  to  the  interests  of  those 
who  come  after.^  In  a  case,  therefore,  where  a  lessee  for 
years  was  unimpeachable  of  waste,  it  was  held,  that  he  was 
not  justified  in  digging  all  the  soil  of  a  field  for  bricks,  as  this 
would  be,  in  effect,  destroying  the  field.^ 

A  person,  who  commits  equitable  waste,  is  liable  to  the  same  Remedies, 
remedies  in  trover  or  account,  and  injunction,  as  a  person  who 
commits  legal  waste.  ^ 

c— WORKINGS— REVERSIONEB  OB  REMAINDERMAN. 

Under  no  circtmistanceSy  not  even  where  the  tenant  for  life  Disabilitj. 
or  years  has  no  right  to  work,®  is  the  reversioner  or  remainder- 
man entitled  to  do  so.*    His  interest  in  the  mines  and  quarries 

1  Ellas  V.  Griffith,  8  Ch.  D.  528.  Elias  v.  Griffith,  8  Ch.  D.  521,  624, 

'  Bnrroaghs  v.  Hajes,  Haj.  k,  Jo.  626. 

597.  »  See  Rowe  v.  Wood,  2  J.  &  W.  556, 

*  Bagot  V.  Bagot,  82  Beav.  509.    For  per  Lord  Eldon. 

the  form  of  the  account,  see  Bagot  v,  >  London  v.  Web,  1  P.  Wma  527. 

Bagot,  Set.  545,  546.    For  the  appli-  7  Ante,  pp.  73,  76  ;  London  v.  Web, 

cation  of  the  maxim,  actio  personalU  1  P.  Wms.  527. 

Moritur  oyMpertonA^  see  farther,  j7(Mf,  ^  See  ante,  pp.  65,  68. 

pp.  601,  602.  •  See  Dickin  p.  Hamer,  1  Dr.  &  Sm. 

^  Conrtown  v.  Ward,  1  Sch.  &  L.  8  ;  295  ;  Dohertj  r.  AUman,  3  A.  C.  734. 
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is  the  same  as  his  interest  in  the  other  parts  of  the  inheritance — 
a  reversion  or  remainder,  strictly  so  called;  and  he  cannot 
exercise  his  rights  by  anticipation. 
Mode  of  deal-       And  if  during  the  possession  of  a  tenant  for  life  or  years 

ing  with  pro- 
ceeds, impeachable  of  waste,  minerals  are  severed  from  the  inherit- 
ance by  the  act  of  the  reversioner  or  remainderman,  the 
tenant  for  life  or  years  is  entitled  to  have  the  proceeds  invested, 
and  the  income  paid  to  him  during  his  tenancy.^  So,  if  no 
actual  assignment  has  been  made  to  a  lady  for  her  dower,'  and 
the  remaindeinnan  works  new  mines  or  quarries  in  lands  in 
respect  of  which  she  is  dowable  without  her  consent,  although 
she  is  not  entitled  to  any  interest  in  the  corpvs,  she  is  entitled^ 
primd  facie,  to  receive  one-third  of  the  income  derivable  from 
the  produce.* 
Acquiescence.  A  tenant  for  life  or  years  may,  however,  by  acquiescing  in 
the  exercise  of  his  rights  by  anticipation  by  a  reversioner  or 
remainderman,  disentitle  himself  to  the  remedy  which  he 
would  otherwise  have.* 


d.— WORKINGS— TRUSTEES. 
Conv.  Act,  Trustees  have  no  right,  primd  facie,  of  their  own  motion, 

1881.  «->         X 

to  work  mines  or  quarries.  However,  the  Conv.  Act,  1881,^ 
contains  provisions  empowering  trustees,  in  cei'tain  cases,  to 
do  so.  If  and  so  long  as  any  person,  who,  but  for  those  pro- 
visions, would  be  beneficially  entitled  to  the  possession  of  land, 
is  an  infant,  and  being  a  woman  is  also  unmarried,  the 
trustees  appointed  for  that  purpose  by  the  settlement  (if  any) ; 
or,  if  there  are  none  so  appointed,  the  persons  (if  any)  who 
are  for  the  time  being  trustees,  with  power  of  sale  of  the 
settled  land  or  of  part  thereof,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  power  of  sale ;  or  if  there 
are  none,  any  persons  appointed  as  trustees  for  that  purpose 
by  the  Court,  on  the  application  of  a  guardian  or  next  friend 
of  the  infant;   may  enter  into  and  continue  in  possession  of 

1  See  and  consider  Dickin  r.  Hamer,  per  Kindereley,  V.-C. 
1  Dr.  &  Sm.  284.  *  See  Dickin  r.  Earner,  sup. 

>  See  pod,  p.  257.  *  44  &  45  Vict.  c.  41. 

"  See  Dickin  r.   Hamer,  s^up,  298, 
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the  land.  And  such  trustees  may  continue  the  working  of 
mines,  minerals,  and  quarries,  which  have  irsually  been 
worked.  But,  unless  the  infant  is  entitled  without  impeach- 
ment of  waste,  they  cannot  work  new  mines  or  quarries.  For,, 
where  the  infant  is  impeachable  for  waste,  they  are  not  entitled 
to  commit  waste.  The}'  may  apply  any  net  income  from  the 
workings  for  the  maintenance,  education,  or  benefit  of  the 
infant,  or  they  may  pay  it  to  the  parent  or  guardian  to  be 
applied  for  the  same  purposes  ;  and  the  residue  of  the  income 
must  be  applied  according  to  the  provisions  of  the  Act.^ 

In  all  proper  cases  an  instrument  under  which  mines  or  Express 
quarries  are  settled ;  whether  it  be  a  strict  settlement,  or  a  P^^®"- 
settlement  containing  a  trust  for  sale  and  a  power  to  postpone 
it,  or  a  settlement  containing  a  mere  power  of  sale;  should 
contain  express  powers  as  to  their  working  and  management. 
And  the  trustees  (if  any)  of  the  settlement  should  in  general  be 
made  the  donees  of  the  powers.  By  this  means  the  preference 
of  one  of  the  beneficiaries  to  another  will  be  best  avoided ;  the 
trustees  being  bound  to  act  fairly  to  both.^  During  minorities 
the  trustees  are  necessarily  made  the  donees. 

e.— USER. 

(a)  Ordinary  Tenancies  in  Fee, 

Where  the  owner  in  fee  simple  of  lands  grants  them,  except-  Grant  in  fee? 
ing  the  underlying  mines,  he  has  an  absolute  right  to  use  such  mintt. 
mines  in  any  manner  he  thinks  proper.  And  as,  by  excepting 
the  mines,  he,  ipso  facto,  excepts  the  chamber  which  incloses 
them,*  he  has  a  similar  right  with  respect  to  that  chamber,  and 
with  respect  to  the  space  which  the  working  of  the  minerals 
creates.  The  containing  chamber  is  not  purely  and  solely  a. 
species  of  property  which  can  only  be  made  profitable  by  the 
removal  of  the  inclosed  minerals ;  with  the  incidental^  rights, 
of  using  all  proper  means  for  obtaining  them.^     It  is  a  species 

1  S.  42.  *  See  pott,  pp.  397,  398. 

•  See  Wightwick  v.  Lord,  6  H.  L.  *  See  Hamilton  v,  Graham,  L.  R.  2 

Cas.  236;    Miller  r.  MiUer,  13    Eq.  Sc.  &  D.  166,  per  Lorda  Hatherley, 

267,  268  ;  Thuraby  v,  Thursby,  19  ib.  Westbury,      and      Colonsay.      Lord 

395,  418.  Ghehnsford  inclined  to  the  opposite: 

■  See  ante,  p.  7.  view :  see  pp.  171, 172, 175, 176. 
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right. 


Other  modes 
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Grant  or  ex- 
ception of 
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of  propert}'  which  is  as  free  as  other  property  from  restrictions 
as  to  its  mode  of  user.^  The  grantor  may,  therefore,  use  the 
space  created  by  his  previous  working  of  the  inclosed  minerals 
as  a  thoroughfare  for  the  carriage  of  minerals  gotten  out  of  his 
adjoining  land.^  And  if,  instead  of  previously  working  the 
inclosed  minerals,  and  then  utilising  the  space  thereby  created, 
he  prefers  to  cut  a  passage  through  those  minerals  for  the 
express  purpose  of  using  it,  and  accordingly  to  use  it,  as  a 
thoroughfare  for  the  carriage  of  other  minerals,  he  is  entitled 
to  do  so.^  And  what  he  may  do  himself,  he  may,  by  the  grant 
of  wayleaves,  authorise  an  adjoining  owner,  or  any  number  of 
adjoining  owners,  to  do.^  And  his  rights  in  respect  of  drainage 
and  ventilation  are,  of  course,  as  unlimited  as  his  rights  in 
respect  of  transport.^  And  if  any  water  is  found  in  his  mines, 
or  percolates  into  them,  he  is,  as  owner  of  the  mines,  entitled, 
so  long  as  it  remains  there,  to  use  it  in  any  way  he  pleases.^ 

Inasmuch,  however,  as  an  exception  of  the  underlying  mines 
is  not  equivalent  to  an  exception  of  the  subsoil  generally^,^ 
rights  of  user  founded  upon  an  exception  of  underlying  mines 
are  exclusively  exercisable  within  that  portion  of  the  subsoil 
which  actually  consists  of  mines,  and  are  not  exercisable  within 
the  intervening  or  surrounding  soil  or  strata.® 

Similar  principles  apply  where  the  owner  of  land  grants  it 
by  way  of  lease,  excepting  the  mines ;  or  where  he  grants  the 
mines  in  fee  simple,  and  excepts  the  surface ;  or  where  a 
severance  in  fee  simple  is  effected  by  an  Act  of  Parliament. 

Where,  however,  according  to  the  true  construction  of  the 
instrument  of  severance,  there  is  a  grant  or  exception  of 
minerals  only,  different  principles  apply.  In  no  such  case 
does  the  containing  chamber  form  any  part  of  the  grant  or 


1  See  Proud  v.  Bates,  34  L.  J.  Ch. 
406,  411 ;  Hamilton  v.  Graham,  L.  R. 
2  Sc.  &  D.  166  ;  Eardley  f.  Granville, 
8  Ch.  D.  826,  835;  G.  W.  R.  Co. 
r.  Cefn,  &c.,  Co.,  1894,  2  Ch.  166. 
See  also  Bowser  v,  Maclean,  2  De 
G.  F.  &  J.  420  ;  Ballacorkish,  &c.,  Co. 
V.  Harrison,  L.  R.  6  P.  C.  49,  62; 
Ramsay  v.  Blair^  1  A.  C.  701. 

*  See  Proud  v.  Bates,  34  L.  J.  Ch. 
411 ;   Hamilton  v.  Graham,  L.  R.  2 


Sc.  &  D.  166,  176,  179,  180. 
'  See  ib, 

*  See  Hamilton  «.  Graham,  L.  R 
2  Sc.  k  D.  176. 

*  See  ib.  180. 

^  See  Acton  v,  Blundell,  12  M. 
&  W.  354 ;  Ballacorkish,  &C.,  Co. 
V.  Harrison,  L.  R.  5  P.  C.  62,  63; 
Ballard  t.  Tomlinson,  29  Ch.  D.  123. 

7  See  ante,  pp.  33,  34. 

"  See  Ramsaj  v,  Blair,  1  A.  C.  704. 
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exception.  In  no  such  case,  therefore,  is  the  mineral  owner 
entitled  to  use  the  minerals  for  the  purpose  of  carrying  through 
them  the  minerals  gotten  in  an  adjoining  mine,  or  for  the 
purpose  of  draining  or  ventilating  an  adjoining  mine.  And,  if 
a  space  is  created  by  the  partial  working  of  such  minerals,  he 
can  only  use  such  space  for  necessary  purposes  incident  to  the 
working  of  the  remaining  minerals.  And  when  the  minerals 
are  worked  out,  his  right  to  use  the  shell  which  remains 
ceases  altogether.^ 

Protui    V.    Bates^  illustrates    the    principles    in   question.  Proudv. 
There   a  lease  made  by  the  lord  of  a  manor  of  waste  land  ^**^"" 

i.  . ,  .,  1.11111  .1    Hamilton «?. 

ot  the  manor,  then  recently  inclosed  by  the  lessee,  contained  Graham. 
an  exception  of  mines  and  quarries,  with  full  power  to  win  and 
work  the  same,  with  free  wayleave  and  passage  to,  from,  and 
along  the  same,  on  foot  or  on  horseback,  and  with  all  manner 
of  carriages.  A  way,  available  for  the  carriage  of  minerals, 
lay  exclusively  within  the  excepted  mines.  It  was  not,  how- 
ever, sufficiently  high  to  admit  of  a  horse  moving  his  head 
whilst  the  vehicle  to  which  he  was  attached  was  being  backed. 
Under  these  circumstances  the  lessor  chipped  off  a  part  of  the 
rock,  which  lay  above  the  excepted  mines  ;  and  claimed  a  right 
under  the  reserved  power  to  carry  along  the  way  in  its  altered 
state  as  well  minerals  worked  within  the  excepted  mines, 
as  also  minerals  within  the  manor,  although  not  under  the 
demised  property.  It  was  contended,  that  not  merely  could 
this  claim  not  be  sustained  with  respect  to  the  way  in  its 
altered  state,  but  that  it  could  not  be  sustained  with  respect  to 
the  way  in  its  original  condition.  The  first  contention  failed 
for  reasons  which  will  be  stated  hereafter.®  The  second  also 
failed ;  the  Court  holding,  that  the  lord  had  an  absolute  right 
to  do  what  he  pleased  with  the  excepted  mines,  and  had, 
therefore,  a  right  to  carry  through  them  minerals  from 
wherever  gotten.  Hamilton  v.  Graham*  was  a  similar  case, 
and  was  similarly  decided.^ 

^  See  and  consider  Bowser  v.  Mac-  Ch.  D.  826,  834,  885  ;  Ramsay  v.  Blair, 

lean,  2  De  G.  F.   &  J.  415  ;  Proud  r.  1  A.  C.  701.    See  ante,  p.  21. 

Bates,  34  L.  J.   Ch.   406  ;  Hamilton  ^  34  l.  J.  Ch.  406. 

V,    Graham,  L.   K.  2  Sc.  &  D.  166  ;  »  Pogt,  pp.  426,  426. 

Ballacorkish,  &c.,  Co.  v.  Harrison,  L.  R.  -»  L.  R.  2  Sc.  &  D.  166. 

6  P.  C.   49  ;  Eardlej  v,  Granville,  3  *  See  also  Bowser  v,  Maclean,  2  De 


M.M. 
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USER  FOUNDED   ON    PROPERTY  OR  [cHAP.  IH, 


Containing 
chamber — 
generally. 


Lease  except- 
ing surface. 


(fi)  Life  Tenancies  and  Leaseholds — Reversions  and 

Remainders. 

It  has  been  already  seen,  that  where  a  person  becomes  the 
tenant  for  life  or  years,  or  from  year  to  year,  or  even  the 
tenant  at  will,  of  lands,  he  becomes  entitled  to  the  right  of 
possession  of  the  subsoil  generally;^  and  that  the  same 
principle  applies  to  that  particular  portion  which  consists  of 
mines  or  quarries,  to  the  chamber  which  incloses  those 
mines  or  quarries,  and  to  the  space  or  vacuum  created  by 
their  partial  or  total  working.^  It  follows,  that,  during  the 
existence  of  his  interest,  a  tenant  for  life  or  years,  or  from  year 
to  year,  or  at  will,  of  lands  has,  speaking  generally,  as 
absolute  a  right  to  use  as  he  thinks  proper  the  mines  or 
quarries  beneath  or  within  such  lands,  the  containing 
chamber,  the  space  or  vacuum  created  by  his  workings, 
and  the  subsoil  generally,  as  if  he  were  the  owner  in  fee 
simple,8 

And  where  the  owner  of  land  grants  the  mines  or  quarries 
therein  by  way  of  lease,  and  excepts  the  surface,  the  lessee 
has  a  similar  right  with  respect  to  those  mines  or  quarries, 
the  containing  chamber,  and  the  space  or  vacuum  which  the 
working  of  the  minerals  creates.*  No  doubt  it  appears  to 
have  been  stated  in  two  cases  of  mining  leases,  that  the  lessee 
did  not,  according  as  he  worked  the  minerals,  acquire  any 
interest  in  the  space  or  vacuum  thereby  created.^  But  in  one 
of  them®  it  was  probably  intended  to  confine  the  dictum  to  a 
proprietary   (as  compared  with  a  possessory)  interest:  for  a 


G-  F.  &  J.  420  ;  Ballacorkish,  &c.,  Co. 
V.  Harrison,  L.  R.  5  P.  C.  49 ;  Ram- 
say V.  Blair,  1  A.  C.  701  ;  Eardley  r. 
Granville,  3  Ch.  D.  826. 

1  See  ante,  p.  46. 

'  See  ante,  pp.  46,  47. 

*  See  Lewis  r.  Branthwaite,  2  B. 
&  Ad.  437  ;  Keyse  r.  Powell,  2  E.  &  B. 
144  ;  in  connection  with  Eardley  r. 
Granville,  3  Ch.  D.  826. 

*  See  Yeates  r.  Fisher,  November 
15th,  1905,  per  Warrington,  J.  See  also 
Milne  r.  Taylor,  16  L.  T.  172,  where  it 


was  stated,  that  the  lessee  of  an  ex- 
hausted mine  '*  might  use  the  mine  for 
any  other  purpose — ^to  store  goods  in, 
for  instance,"  j)er  Alderson,  B. 

*  See  Powell  r.  Aiken,  4  K.  &  J. 
358,  per  Wood,  V.-C,  where  the  opera- 
tive words  (so  far  at  least  as  appears 
from  the  report)  were  "  mines,  veins, 
and  seams  of  coal ; "  Spoor  r.  Green, 
L.  R.  9  Exch.  109,  per  Cleasby,  B., 
where  the  operative  words  were  "  veins 
or  seams  of  coal." 

®  Powell  V.  Aiken,  itup. 
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stranger  who  was  using  the  vacuum  as  an  aircourse  was,  at 
the  instance  of  the  lessee,  restrained  from  continuing  to  do  so. 
Subject,  however,  to  this,  the  dicta  in  question  cannot  be 
supported.^ 

'  See  and  consider  Jegon  r.  Vivian,  in  Powell  t?.  Aiken  and  Spoor  v.  Green 
6  Ch.  742,  750,  758  ;  post,  pp.  216 —  should  primd  facie  mean,  see  attte, 
217.     As  to  what  the  operative  words      pp.  7,  8. 
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CHAPTER  IV. 

WOEKINGS  AND  USEE  FOUNDED  ON  PEOPERTY  OR 
POSSESSION— MANORIAL  AND  CHURCH  LANDS- 
LANDS  SUBJECT  TO  MORTGAGE  OR  CONTRACT- 
LANDS  OF  RAILWAY  OR  HARBOUR  COMPANIES. 


Copyholder 
may  work 
open  mines 
or  quarries. 


a.— WORKINGS— COPYHOLDS  AND  CUSTOMARY  FREEHOLDS. 

(a)  Copyholder — Open  Mines  or  Quarries} 

A  COPYHOLDER  of  a  manor,  having  obtained  by  his  grant  a 
grant  of  the  subsoil  of  his  tenement,  with  all  the  mines  and 
quarries  therein  contained,*  niay,  if  the  mines  or  quarries 
were  open  at  the  date  of  the  grant,  dig  them  and  take  the 
profits.^  On  similar  grounds,  if  stones  fall  by  accident  on  a 
copyholder  s  land  after  it  has  become  such,  they  belong  to  the 
copyholder.* 


New  mines 
or  quarries — 
marl. 


General  dis- 
ability— 
waste. 


(p)  Copyholder — New  Mines  or  Quarries} 

A  copyholder  may,  it  is  said,  dig  for  marl ;  but  he  ought  to 
lay  the  marl  upon  the  same  copyhold  land,  and  not  upon  any 
other  land.^ 

However,  the  lord  of  a  manor  having,  in  general,  the  right 
of  property  in  the  mines  and  quarries  in  the  copyhold  tene- 
ments,^ a  copyholder  cannot,  in  general,  prima  facie,  open  or 
work  mines  or  quarries  therein  which  were  unopened  at  the 
date  of  his  grant  J  For,  by  so  doing,  he  would  commit  waste.* 
Where  large  masses  of  stone  had  fallen  from  time  to  time  from 


^  As  to  open  and  new  mines  or 
quarrieSf  see  aivte^  pp.  35  et  seq. 

2  ArUe,  pp.  47,  48. 

'  See  and  consider  Peachy  v.  Somer- 
set, 1  Str.  447,  454  ;  Bourne  r,  Taylor, 
10  East,  189,  202,  203. 

^  Dearden  r.  Evans,  5  M.  &  W.  11. 

*  Pastor's  Case,  Winch,  8. 

^  Ante^  p.  47. 

7  Winchester  v.  Knight,  1  P.  Wms. 
40G ;  Bourne  r.  Taylor,  10  East,  189, 


196  ;  Rowe  f.  Brenton,  Cone.  313 ; 
Dearden  r.  Evans,  5  M.  &  W.  11  ; 
Cuddon  t'.  Morley,  7  Ha.  202  ;  Bowser 
r.  Maclean,  2  De  G.  F.  &  J.  419  ;  Salis- 
bury r.  Gladstone,  9  H.  L.  C.  708; 
Hext  V,  Gill,  7  Ch.  713 ;  Eardley  r. 
Granville,  3  Ch.  D.  826,  833. 

8  Eardley  r.  Granville,  «//;.  The 
dictum  to  the  contrary  in  Kntland's 
Case,  1  Sid.  152,  cannot  be  supported. 
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overhanging  cliffs  upon  the  field  of  a  copyhold  tenement,  and 
had  thereby  become  partially  imbedded  in  the  soil ;  but  there 
was  no  evidence  to  show  that  any  particular  portion  of  them 
had  fallen  since  the  copyholder  in  question  became  such ;  it 
was,  on  similar  grounds,  held,  that  such  stones  were  the  pro- 
perty of  the  lord.^  However,  a  copyholder  may,  for  the  sake 
of  disencumbering  his  land,  remove  stones  therefrom.^ 

The  remedy  of  forfeiture  is  open  to  the  lord  of  a  manor  Remedies  for 
whose  copyhold  tenant  wrongfully  opens  mines  or   quarries  worJ^ga— 
beneath  or  within  the  copyhold  tenement.^  forfeiture. 

The  lord  may   also,   in   general,   as   having  the   right   of  Trover- 
property  in  the   minerals  improperly   worked,*  maintain   an  injunction. 
action  of  trover  ;*  or  he  may  have  an  account.^     He  may  also, 
in  general,  have  an  injunction  to  restrain  the  future  wrongful 
working.^ 

Where  the  lord  of  a  manor  stood  by  for  a  long  period,  and  Loss  of 
allowed  copyholdei*s,  without  objection  on  his  part,  to  open 
and  work  mines,  and  expend  a  large  sum  of  money  on  mining 
operations,  he  was  held  disentitled  to  an  account  prior  to  the 
filing  of  his  bill ;  and  he  was  also  held  disentitled  to  an 
injunction,  and  was  left  to  his  remedy  in  damages.^  Mining 
operations  are  so  uncertain,  that  if  a  party,  who  may  be 
entitled  to  relief,  does  not  apply  for  it  promptly,  it  may  be 
inequitable  to  give  it  to  him.^  The  right  to  an  account  is  not 
put  an  end  to  by  the  death  of  the  wrongdoer.  The  lord  may 
have  an  account  against  his  estate.^^ 


remedies 


1  Dearden  v,  Evans,  6  M.  &  W.  11. 

>  lb. 

'  Hanmer  v.  Chance,  4  De  G.  J.  &  S* 
636, 637  ;  Eardley  r.  Granville,  3  Ch.  D. 
833  :  see  Parrott  v.  Palmer,  3  M.  &  K. 
639. 

*  Ante,  p.  47. 

*  Winchester  r.  Knight,  1  P.  Wms. 
406 ;  Parrott  r.  Palmer,  3  M.  &  E. 
644  ;  Eardley  r.  Granville,  sup,  833  : 
cf.  Dearden  t\  Evans,  5  M.  &  W.  11. 

*  Winchester  v.  Knight,  1  P.  Wms. 
406 ;  Parrott  v.  Palmer,  3  M.  &  K. 
640;  Portland  v.  HiU,  2  Eq.  765. 
Before  the  Jud.  Acts,  unless  possession 
by  the  lord  had  been  shown,  ejectment 
would  have  been  the  proper  remedy, 


and  an  account  would  not  have  lain : 
see  Parrott  v.  Palmer,  sup,  645. 

7  See  Parrott  v.  Palmer,  3  M.  &  K. 
632  ;  Cuddon  v.  Morley,  7  Ha.  207  ; 
Greenwich  Hospital  v.  Blackett,  12 
Jur.  151  ;  Portland  v.  Hill,  2  Eq.  765  ; 
and  cf.  Bichards  r.  Noble,  3  Mer.  673. 
For  the  form  of  the  account  and 
injunction,  see  Portland  v.  Hill,  Set. 
673,  574. 

8  See  Parrott  v.  Palmer,  3  M.  &  K. 
643. 

9  See  ih. 

w  See  Winchester  «.  Knight,  1  P. 
Wms.  407  ;  Phillips  v,  Homfray,  24 
Ch.  D.  464.  As  to  the  latter  case,  see 
further,  postf  p.  602. 


86 


WOBEINaS  FOUNDED   ON    PROPERTY  OR  [CHAP.  IT. 


General  dis- 
ability to 
work  new 
mines  or 
quarries. 


Remedies  tor 
wrongful 
workings — 
trespass — 
acoount. 


Measure  of 
damages. 


Injunction. 


(y)  Lord — New  Mines  or  Qua/rries} 

The  possession  of  all  mines  and  quarries  in  the  copyhold 
tenements  heing  in  the  copyholders,*  the  lord  has  not,  prima 
facie ^  any  right  to  enter  upon  a  copyhold  tenement  in  order  to 
bore  for  or  work  any  new  mines  or  quarries  therein.*  And,  as 
it  has  been  already  seen,*  that  the  copyholder  i^y  primd  fade, 
under  a  similar  disability,  it  follows  that,  where  there  is  no 
custom  in  a  manor  to  regulate  the  rights  of  the  parties, 
neither  the  copyholder  without  licence  of  the  lord,  nor  the  lord 
without  licence  of  his  copyholder,  can  open  and  work  new  mines 
or  quarries  beneath  or  within  the  copyhold  tenement.^ 

A  copyholder  may,  in  general,  maintain  trespass  against  his 
lord  for  wrongfully  entering  upon  the  copyhold  and  working 
the  mines  or  quarries ;  *  or  he  may  have  an  account.^  And 
these  remedies  are  open  to  him,  although  he  may  be  only  a 
reversioner.® 

It  has  been  decided,  that  the  damages  to  which  a  copy- 
holder is  entitled  are  the  gross  amount  produced  by  the  sale 
of  the  minerals,  less  the  expenses  of  the  working  and  of  the 
sale,  and  less  such  a  sum  by  way  of  profit  as  would  have 
induced  a  third  person  to  undertake  the  working.*  But 
the  decision  was  apparently  disapproved  of  when  the  same 
case  was  before  the  Court  of  Appeal,  as  being  too  favourable 
to  the  copyholder.^^ 

A  copyholder  may  also,  in  general,  whether  he  is  entitled  in 
possession  or  reversion,  have  an  injunction.^^   Before,  however, 


^  As  to  new  mines  or  quarries,  see 
ante,  pp.  35  et  seq, 

"  Ante,  pp.  47,  48. 

'  See  Player  i%  Roberts,  Sir  W.  Jones, 
243 ;  Gilb.  on  Ten.  327  ;  Townley  r. 
Gibson,  2  T.  R.  707  ;  Grey  r.  Northum- 
berland, 13  Ves.  236,  17  ih.  282; 
Bourne  r.  Taylor,  10  East,  189  ;  Rowe 
r.  Brenton,  Cone.  313,  8  B.  &  C.  76«  ; 
Whitechurch  r.  Holworthy,  4  M.  &  8. 
340  ;  Salisbury  r.  Gladstone,  9  H.  L.  C. 
708  ;  Portland r.  Hill,  2  Eq.  780  ;  Hext 
/.'.  Gill,  7  Ch.  713  ;  Eardley  r.  Granville, 
3  Ch.  D.  832;  A.-G.  r.  Tomline,  5 
Ch.  D.  750. 

*  Ante,  p.  84. 


*  See  Winchester  v,  Enight,  1  P. 
Wms.  406  ;  Boume  r.  Taylor,  fup. ; 
Rowe  r.  Brenton,  sup. ;  Hilton  t. 
Granville,  1  Cr.  &  Ph.  294  ;  Salisbury 
V,  Gladstone,  anp, ;  Aspden  r.  Seddon, 
1  Exch.  D.  510. 

*  Player  ?•.  Roberts,  mtj?,  \  Bourne 
r.  Taylor,  ftup.  ;  Eardley  r.  Granville, 
3  Ch.  D.  833. 

"*  A.-G.  r.  Tomline,  mp. 
«  Ih.liW. 
»  See  /*.  750. 

10  lb.  15  Ch.  D.  150,  153,  154. 

11  Grey  r.  Northura^jerland,  13  Ves. 
236.  17  ih.  282  ;  A.-G.  v.  Tomline,  5 
Ch.  D.  750. 
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an  interlocutory  injunction  will  be  granted,  where  the  working 
of  a  mine  has  been  actually  commenced,  the  copyholder  must 
show  clearly  that  the  lord  has  no  right  to  work.  Except  in 
clear  cases,  the  Court  is  reluctant  to  restrain  the  further 
working  of  a  mine,  the  working  of  which  has  been  actually 
commenced,  on  account  of  the  serious  injury  and  inconvenience 
which  may  be  thereby  caused.^ 

(5)  Customary  Freeholds. 

The  right  of  property  in  mines  or  quarries  beneath  or  within  Customary 
customary  freeholds  being  in  the  lord,  and  the  possession  being 
in  the  tenant,^  precisely  the  same  rights  and  disabilities  exist 
with  respect  to  the  working  of  the  mines  and  quarries  as  exist 
with  respect  to  the  working  of  mines  and  quarries  in  copyhold 
tenements.^ 

^.—WORKINGS— WASTES. 

The  lord  of  a  manor,  having  the  right  of  property  in  the  Lord  has 
mines  and  quarries  beneath  or  within  the  waste  or  common  fo^OTk."^ 
of  the  manor,*  may,  prima  Jade,  open  mines,  or  dig  brick 
earth,  gravel,  marl,  or  loam,  therein.^  And  he  may  work  or 
dig  either  for  his  own  use  or  for  the  purpose  of  sale.^  And 
he  may,  it  wotdd  seem,  authorise  any  other  person,  not  being 
a  lessee,  to  do  so.^  His  rights  in  these  respects  proceed  from 
his  right  of  propeiiy  in  the  soil,  and  are  independent  of  the 
Statute  of  Merton.®     Indeed,  they  are  outside  the  purview  of 


*  Grey  r.  Northumberland^  tup. ; 
see  also  ante^  p.  76,  n.  *,  and  other  cases 
there  cited. 

«  Ante,  p.  48. 

*  See  Winchester  r.  Knight,  1  P. 
Wms.  406  ;  Portland  r.  Hill,  2  Eq. 
766,  777  :  see  as  to  copyholds,  ai^e, 
pp.  84  et  9eq. 

*  Ante,  p.  49. 

'  See  Filewood  r.  Palmer,  5  Vin. 
Abr.  p.  8,  §  33  ;  Mosely,  172  ;  Place  r. 
Jackson,  4  D.  &  Ry.  318 ;  Hall  r. 
Byron,  4  Ch.  D.  667,  675  ;  Robinson 
f.  Duleep  Singh,  11  Ch.  D.  798,  815, 
830,    831  ;  Bishop    Auckland,    kc.    r. 


Butterknowle,  &c.,  Co.,  1904,  2  Ch. 
424  ;  Butterknowle,  &c.,  Co.  r.  Bishop 
Auckland,  &c.,  1906,  A.  C.  308.  The 
dicta  to  the  contrary  in  Bullen  and 
Sheene's  Case,  Godb.  343  ;  Geo  v. 
Cother,  Sid.  106 ;  and  Buccleuch  r. 
Wakefield,  L.  R.  4  H.  L.  410 ;  cannot 
be  supported. 

«  Hall  r.  Byron,  suj).  680. 

"  Lascelles  r.  Onslow,  2  Q.  B.  D. 
433,  460. 

8  20  H.  3,  c.  4  :  see  Hall  r.  Byron, 
mip.  G75  ;  Robinson  r.  Duleep  Singh, 
mp.  831  ;  Bell  r.  Ix)Te.  10  Q.  B.  D. 
559. 
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But  must 
leave  suffi- 
cient com- 
mon. 


Injunction 
where  work- 
ings wrong- 
ful. 


the  statute ;   the  space  produced  by  the  digging  not  being 
inclosed.^ 

The  lord  cannot,  however,  do  anything  destructive  of  com- 
mon rights.^  He  must,  ihevefore,  prima  facie ^  in  working  his 
mines  or  quarries,  or  digging  his  earth  or  gravel,  leave 
sufficient  common  for  his  commoners.^  And  he  is  probably 
liable,  if  his  commoners'  beasts,  for  want  of  sufficient  fences, 
fall  into  pits  dug  by  him  in  the  waste.^  But  the  fact,  that, 
for  any  substantial  period,  there  has  been  a  sufficiency  of 
common,  is  prima  facie  evidence,  that  an  actual  sufficiency 
has  been  left.^  And,  in  every  case,  the  onus  lies  on  the  com- 
moners to  show,  that  the  lord  is  availing  himself  unduly  of 
his  rights.* 

An  injunction  will  issue  where  the  lord  wrongfully  claims 
the  right,  although  he  denies  any  present  intention,  to  do  the 
act  complained  of.''  The  County  Court  has  jurisdiction  to 
grant  an  injunction,  subject  to  an  appeal  b}'  any  person 
aggrieved  to  the  High  Court ;  but  the  jurisdiction  does  not 
abridge  or  interfere  with  other  existing  remedies.® 


Archbishop 
or  bishop. 


(?.— WORKINGS— CHURCH  LANDS. 

Independently  of  the  Act  28  &  24  Vict.  c.  124,  an  arch- 
bishop or  bishop  may  work  mines  or  quarries  beneath  or  within 
the  ancient  lands  of  his  see,  and  lawfully  open  at  the  time  when 


1  Robinson  v.   Duleep    Singh,  tup. 
831. 

2  See  3  Cruise,  85. 

3  See  Filewood  v.  Palmer,  Mosely, 
172;  Melm.   MSS.   E.   53    Line.    Inn 
Library,    "  The     lord     is    absolutely 
entitled    to    the    mine,    provided    he 
leaves  sufficient  common."    See  also 
Arlett  V.  Ellis,  7  B.  &  C.  346  ;  Wake- 
field r.   Buccleuch,  4  Eq.   613  ;  Buc- 
cleuch  V,  Wakefield,  L.  R.  4  H.  L.  407 ; 
Hall    V.    Byron,    mp. ;    Lascelles  v. 
Onslow,  sup.  449  :  Robinson  r.  Duleep 
Singh,  sup.  830,  831  ;  Love  v.  Bell,  9 
A.   C.  292  ;  Bishop  Auckland,  &c.  r. 
Butterknowle,  &c.,  Co.,  1904,   2   Ch. 
424,   425 ;   Butterknowle,  &c.,  Co.  v. 
Bishop  Auckland,  &c.,  1906,  A.  C.  308, 


310,  318,  319,  320. 

*  See  Bullen  and  Sheene's  Case, 
sup.  ;  liobinson  v.  Duleep  Singh,  11 
Ch.  D.  831,  832. 

*  See  Robinson  r.  Duleep  Singh,  11 
Ch.  D.  830. 

*  Hall  r.  Byron,  4  Ch.  D.  667,  680. 
per  Hall,  V.-C. ;  Bell  r.  Love,  10 
Q.  B.  D.  559.  The  onus  would  be 
upon  the  lord,  if  the  act  complained  of 
were  approvement  by  him  :  see  pastj 
p.  150. 

7  Hall  V.  Byron,  4  Ch.  D.  679,  680. 
For  the  form  of  such  injunction,  and 
of  a  decree  quieting  the  title  of  com- 
moners to  rights  of  common,  see  ib. 
680,  681. 

8  39  &  40  Vict.  c.  66,  a.  30. 
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his  title  commenced ;  and  may  apply  the  produce  to  his  own 
use.^  But  he  cannot  open  or  work  new  mines  or  quarries.^ 
However,  his  rights  as  regards  open  mines  or  quarries  can 
hardly  be  exercised  at  the  present  day.  For  the  Act 
28  &  24  Vict.  c.  124,  provided,  that,  on  every  avoidance  of 
a  see  after  the  passing  of  the  Act,  the  lands  of  the  see  (with 
certain  exceptions)  should  vest  absolutely  in  the  Ecclesiastical 
Commissioners.* 

A  Dean  and  Chapter  had,  at  common  law,  power  to  work  all  Dean  and 
mines  and  quarries  beneath  and  within  the  corporate  lands,       *^  ^' 
and  to  appropriate  the  produce.*    However,  since  the  passing 
of  the  Acts  known  as  the  Bestraining  Acts,^  it  has  always  been 
held  that  their  common  law  right  no  longer  existed.* 

A  parson^  may  work  open  mines  or  quarries,®  and  apply   Parson  may 
the  produce  to  his  own  use;*  and  none  the  less^^  because  of  mines^OT^'^ 

the  Act  5  &  6  Vict.  C.  lOS.^^  quarries. 

A  parson  may  open  a  new  quarry  and  dig  stones  therein  for  Limited 
the  purpose  of  repairs.*^     Or  he  may  sell  the  stones  for  the  pur-  spects  new 
pose  of  applying  the  money  in  repairs  actually  about  to  be  done,  ^J^j^^ 
if  the  stones  themselves  cannot  be  conveniently  used  for  that 
purpose.^    But,  except  for  repairs,  a  parson  cannot  open  and 
work  new  mines  or  quarries.^*     His  position  is  that  of  a  tenant 
for  life  impeachable  of  waste."     And  the  consent  of  his  patron 


*  See  Knight  v.  Mosely,  Amb.  176. 
^  lb.   As  to  open  and  new  mines  or 

quarries,  see  atUe^  pp.  So  et  seq. 
»  S.  2. 

*  SeeKo8sr.Adcock,L.B.3C.P.664. 

*  13  Eliz.  c.  10  ;  13  Eliz.  c.  20  ;  14 
Eliz.  c.  11  ;  14  Eliz.  c.  14. 

*  See  Ross  r.  Adcock,  sup. 

'  Where  glebe  lands  are  vested  in  a 
parson  or  vicar,  the  inheritance  is  in 
abeyance  :  Huntley  v,  Hussell,  13  Q.  B. 
5S8  ;  Eccles.  Comms.  v,  Wodehouse, 
1895,  1  Ch.  564. 

^  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  35  et  seq. 

*  Knight  V.  Mosely,  Amb.  176  ; 
Huntley  v.  Russell,  13  Q.  B.  572,  591  ; 
Marlborough  r.  St.  tfohn,  5  De  G.  & 
Sm.  179  ;  Bartlett  r.  Phillips,  4  De  G. 
&.  J.  414  ;  Ross  v.  Adcock,  L.  R.  3  C.  P. 
665. 


w  Sfte  Eccles.  Comms.  r.  Wode- 
house, sup.  556. 

*i  As  to  which  see  post y  p.  180. 

M  Knight  r.  Mosely,  Amb.  176. 

w  lb. 

^*  Knight  r.  Mosely,  Amb.  176  ; 
Marlborough  v.  St.  John,  5  De  G.  & 
Sm.  179  ;  Bartlett  v.  Phillips,  4  De 
G.  &  J.  414  ;  Holden  v.  Weekes,  1 
J.  &  H.  278  ;  Ross  v.  Adcock,  L.  R. 
3  C.  P.  664.  The  dictum  to  the  con- 
trary in  Rutland's  Case,  1  Lev.  107,  1 
Sid.  152, 1  Keb.  557  ;  proceeding  on  the 
alleged  ground,  that,  if  a  parson  were 
restrained  from  digging  new  mines  in 
his  glebe,  no  mines  in  any  glebe  could 
be  opened  ;  is  unsustainable. 

la  See  Marlborough  r,  St,  John,  5 
De  G.  &  Sm.  178  ;  Eccles.  Comms.  t\ 
Wodehouse,  1895,  1  Ch.  562.  See 
afUe^  p.  68. 
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or  patrons  and  ordinary  will  not  enable  him  to  do  so.^  He 
had,  it  is  true,  at  common  law,  with  the  consent  of  the  patron 
and  the  ordinary  ;*  or  (if  there  were  both  a  patron  paramount 
and  an  immediate  patron)  with  the  consent  of  the  patron 
paramount,  the  immediate  patron,  and  the  ordinary^;'  an 
unlimited  power  of  alienating  the  glebe  lands,  and,  a  fortiori, 
an  unlimited  power  of  opening  new  mines  and  quarries.  But 
the  Restraining  Acts*  deprived  him  of  these  powers.*  And 
the  difficulty  of  his  position  cannot,  it  is  submitted,  be  over- 
come  by  obtaining  the  sanction  of  the  Court ;  the  Court  not 
having,  it  is  submitted,  any  authority  to  give  such  sanction.^ 

The  better  opinion  seems  to  be,  that,  if  minerals  have  been 
improperly  worked  by  a  parson  or  vicar,  the  patron  may  have 
an  account.*^  Assuming  the  correctness  of  this  opinion,  the 
amount,  for  which  the  wrongdoer  is  bound  in  respect  of  them 
to  account,^  will  be  invested  for  the  benefit  of  the  advowson.* 
It  is  presumed,  however,  that  the  wrongdoer  would  not  be 
allowed  to  receive  the  income.^® 


1  £ccles.  Comms.  j*.  Wodehouse, 
1895,  1  Ch.  552,  562,  568.  The  head- 
note  to  the  contrar}'  in  Marlborough 
r.  St.  John,  snp.  174,  is  wrong. 

«  Holden  v.  Weekes,  IJ.  &  H.  284. 

'  Doe  r.  Collinge,  7  C.  B.  939. 

*  Ante,  p.  89. 

*  Eccles.  Comms.  r.  Wodehouse, 
mjf.  :  see  also  Mulliner  v.  Mid.  R.  Co., 
11  Ch.  D.  623.  Previously  to  the 
decision  in  Eccles.  Comms.  r.  Wode- 
house the  law  on  this  point  was 
doubtful :  see  Bartlett  v.  Phillips,  4 
De  G.  &  J.  414  ;  Holden  r.  Weekes, 

*  The  power  to  sanction  the  cutting 
of  particular  clumps  of  timber  in  a 
due  course  of  management  (Marl- 
borough r.  ^^t.  John,  «//?.  179)  does 
not,  it  is  submitted,  furnish  any 
analogy  upon  this  point.  No  doubt, 
in  Holden  r.  Weekes  (/nsj),  284),  V.-C. 
Wood  seems  to  have  thought,  that 
the  principle  applicable  to  timber 
might  apply  to  mines ;  but  he  ab- 
stained from  applying  it,  and  dirccted 
an  inquiry  to  ascertain  what  steps 
were  necessary  to  obtain  the  proper 


auction :  see  the  decree,  287.  See 
and  consider  i20  Smith,  10  Ch.  85  ; 
ante,  pp.  61,  n.  *,  71.  Powers  to  sell 
and  lease  may  be  exercised  under 
various  statutory  provisions  :  aeepiuft, 
pp.  147,  177—180. 

7  Sowerby  r.  Fryer,  8  Eq.  423,  per 
James,  V.-C.  See  also  Bartlett  r. 
Phillips,  4  De  G.  &  J.  414.  The  law- 
was  laid  down  the  other  way  by  Lord 
Hardwicke  in  Knight  r.  Mosely,  Amb. 
176 ;  and  this  was  acquiesced  in  by 
Wood,  V.-C,  in  Holden  r.  Weekes, 
1  J.  &  H.  278,  286  :  but,  as  James, 
V.-C,  observed  in  Sowerby  r.  Fryer, 
mijf.^  it  is  not  easy  to  understand 
upon  what  grounds.  Cf.  Ross  r. 
Adcock,  L.  R.  3  C  P.  665.  For  the 
form  of  the  account  which  wiU  be 
directed,  see  Holden  v.  Weekes,  »vp. 
287. 

*  See  jwtt,  pp.  589  et  seq. 

»  See  Bartlett  r.  Phillips,  ifup. ; 
Holden  r.  Weekes,  ftup.  286,  287.  See, 
however,  Ross  r.*Adcock,  mp. 

I®  For  the  form  of  the  declaration 
which  in  such  a  case  will  be  made, 
see  Holden  r.  Weekes,  svp.  287. 
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An  action  for  dilapidations  will  not  lie  against  the  estate  of  Dilapida- 
tions. 
a  parson  or  vicar  at  the  suit  of  his  successor  in  respect  of 

gravel  dug  or  minerals  worked  in  the  glebe.^  For  (1)  the 
successor  is  not  injured,  as  he  could  not  have  worked,  even  if 
the  previous  working  had  not  taken  place.  And  (2)  an  action 
for  dilapidations  lies  not  merely  for  voluntary,  but  for  per- 
missive, waste ;  and  each  incumbent  is  liable  for  the  waste  of 
his  predecessor.  If,  therefore,  such  an  action  lay  in  respect  of 
minerals,  the  estate  of  an  incumbent  would  be  liable,  not 
merely  in  respect  of  minerals  raised  in  his  time,  without  his 
permission  or  knowledge,  from  mines  extending,  without  his 
knowledge,  under  the  glebe ;  but  it  would  also  be  liable  in 
respect  of  minerals  so  raised  by  any  number  of  his  pre- 
decessors. And  in  such  an  action  the  Statute  of  Limitations 
would  afford  imperfect  protection ;  the  waste  being  permissive 
and  continuing.* 

If  a  parson  or  vicar  improperly  works,  the  patron  may  have  Injunction  or 
an  injunction  or  a  prohibition  to  restrain  the  future  working  .^ 
And  if  the  patron  colludes  with  the  parson  or  vicar  in  com- 
mitting waste,  the  ordinary  may  have  an  injunction.*  The 
Ecclesiastical  Commissioners  may  also  have  an  injunction.^ 
Indeed,  it  has  been  said,  that  even  the  Metropolitan  or  the 
Crown  may,  in  case  of  need,  interfere  to  prevent  waste  by  a 
parson.®  The  Courts  have  always  been  anxious  to  allow 
any  person  who  has  an  interest  (however  small)  to  come  forward 
in  such  cases.^ 

A   parson    or   vicar   who   improperly   woi'ks   may   also   be   Deprivation. 
punished  in  the  Ecclesiastical  Court  by  deprivation.® 


*  Ro68  r.  Adcock,  svj).  655,  669,  et 
ffq. ;  overruling  the  law  supposed  to 
have  been  laid  down  in  Huntley  r. 
RoBBell,  13  Q.  B.  572. 

«  Ross  r.  Adcock,  »up,  664,  665,  670. 

*  Knight  r.  Mosely,  Amb.  176  ; 
Holden  r.  Weekes,  IJ.  &  H.  278,  285  ; 
Ross  r.  Adcock,  L.  R.  3  C.  P.  664. 

*  Holden  r.  Weekes,  1  J.  &  H.  278, 
285. 

*  Eccles.  CommH.  r.  Wodehouse, 
1895,  1  Ch.  552,  664,  565. 

*  Ross  r.  Adcock,  L.  R.  3  C.  P.  669  ; 


Eccles.  Comms.  v.  Wodehouse,  sup. 
564,  566. 

7  Eccles.  Comms.  r.  Wodehouse, 
sup,  665.  In  Holden  r.  Weekes,  1  J. 
&  H.  285,  Wood,  V.-C,  stated,  that 
the  patron  was  in  general  the  only 
person  who  could  properly  interfere. 
But  this  was  probably  not  meant 
literally  (see  Eccles.  Comms.  v.  Wode- 
house, sup.  665,  per  Romer,  J.) ;  and, 
if  it  was,  is  inconsistent  with  the 
other  cases  already  cited. 

*  Ross  r.  Adcock,  sup.  664. 
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Manager. 


<£.— WORKINGS— LANDS  SUBJECT  TO  MORTGAGE. 

(a)  Mortgagor. 

A  mortgagee  of  a  leasehold  colliery  may  usually,  in  fore- 
closure proceedings,  obtain  an  order  for  a  manager  as  well  as  a 
receiver.^ 


Mortgagee 
may  work 
open  mines  or 
qnarrieB. 


But  he  may 
not,  prinid 
faciey  specu- 
late. 


(fi)  MoHgagee. 

The  mortgagee  in  possession  of  mines  or  quarries  open  - 
at  the  time  he  entered  may,  if  he  pleases,  continue  the  working 
of  them.*  And,  if  they  were  open  when  he  entered,  it  is 
immaterial  whether  the  opening  took  place  before  or  after  the 
date  of  his  mortgage.  An  opening  of  a  mine  or  quarry  by  a 
person  who  is  still  in  actual  possession,  although  after  he  has 
executed  a  mortgage,  will  enure  for  the  benefit  of  the  mort- 
gagee.* And,  of  course,  a  working  under  a  lease  granted  by 
the  mortgagor  will,  for  this  purpose,  be  the  same  as  a  working 
by  the  mortgagor  himself.^  Indeed,  a  mortgagee  in  pos- 
session of  mines  or  quarries  open  at  the  time  he  entered  must 
in  ordinary  cases,  in  order  to  prevent  loss  to  the  property, 
continue  the  working  of  them.^ 

A  mortgagee  in  possession  of  open  mines  or  quarries  cannot, 
however,  be  compelled  by  his  mortgagor  to  advance  more 
money  in  working  them  than  a  prudent  owner  would  do ;  no 
matter  how  probable  it  may  be  tliat  they  would  be  improved 
by  a  large  expenditure.*^  For  he  is  not,  prima  fa^ie^  in  the 
same  position  as  an  absolute  owner.  If  he  were  an  absolute 
owner,  he  might  speculate  as  much  as  he  pleased.  He  would, 
no  doubt,  have  to  bear  the  loss,  if  he  were  unfortunate ;  but 
he  would,  on  the  other  hand,  reap  all  the  advantages,  if  he 
were  successful.  But  if  a  mortgagee  of  a  mine  or  quarry 
makes  a  profit  by  working  it,  that  profit  must,  primd  facie,  go 
towards  discharging  his  mortgage  debt;  whereas,  if  he  incurs 


1  County    of    Gloucester    Bank    v. 
Rudry,  &c.,  Co.,  1895,  1  Ch.  629. 

2  As  to  open  mines  or  quarries,  see 
antej  pp.  35  et  seq. 

*  See  Elias  r.  Snowdon,  &c.,  Co.,  4 
A.  C.  454,  460. 


*  lb. 

•  lb. 

«  See  Rowe  r.  Wood,  2  J.  &  W.  555, 
556 ;  County  of  Gloucester  Bank  r. 
Rudry,  &c.,  Co.,  1895,  1  Ch.  638. 

7  Rowe  p.  Wood,  aujj. 
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a  loss,  he  must,  primd  facie,  bear  that  loss  himself.^  Of 
course,  however,  the  primd  facie  position  of  a  mortgagee,  as 
regards  incuiTing  a  loss,  may  be  controlled  by  express 
agreement.' 

A  mortgagor  of  mines  or  quarries  may  sometimes,  having  Receiver  and 
regard  to  the  fact  that  the  ^mortgagee  in  possession  is  their 
legal  owner,  obtain  an  order  for  a  receiver  and  manager  against 
him.  The  Court  will  not,  however,  appoint  a  receiver  against 
a  mortgagee  in  possession,  who  alleges  that  he  is  still  unpaid, 
unless  some  particular  and  specified  kind  of  mismanagement 
is  proved  against  him.' 

In  taking  the  accounts  under  a  decree  in  a  redemption  action  Just  allow- 
against  a  mortgagee  in  possession  of  mines  or  quarries,  the 
mortgagee  is,  under  the  head  of  ''just  allowances,"  entitled  to 
be  recouped  all  moneys  which  he  has  expended  upon  necessary 
repairs.  But  to  entitle  him  in  respect  of  permanent  improve- 
ments, or  substantial  repairs,  he  must  make  out  a  case  for 
them  at  the  trial.^ 

A   mortgagee,   who  is   in   possession   of   land    containing  Mortgagee 

,  c        .  •         •  X  1  1   ^  T  1     ^ot  bound  to 

unopened''  mmes  or  quarries,  is  not  bound  to  open  and  work  work  new 
them.     He  is  not  bound  to  engage  in  speculations  for  the  ^aS^^ 
benefit  of  the  mortgagor.* 

On  the   other  hand,  a  mortgagee,  who  is  in  possession  of  Nor  entitled 

,,...  ,.  .  ..to  do  so  un- 

land  containing  unopened  mmes  or  quarries,  and  whose  less  security 
security  is  not  insufficient,  is  not  entitled,  piimd  facie,  to  open  ^^s^®^^®^*- 
and  work  them.^  The  reason  is,  that  a  mortgagee,  who  opens 
and  works  new  mines  or  quarries,  destroys  a  part  of  the 
inheritance,  which  the  mortgagor,  when  he  comes  to  redeem, 
should  be  entitled  to  get  back.®  And  a  mortgagee  whose 
security  is  not  insufficient,  and  who  authorises  strangers  to 


1  See  th.  •  See  Hughes  r.  WiUiams,  12  Ves. 

'See,  e,g,y  Norton   r.   Cooper,    26  493,  496,  ^^r  Lord  Erekine. 

L.  J.  Ch.  121  ;  S.  C.  6  De  G.  M.  &  G.  '  Thoraeycroft  r.  Crockett,  16  Sim. 

728.  445  ;    Hood  r.   Eaaton,   2  Giff.  692, 

»  Rowe  r.  Wood,  2  J.  &  W.  556—  2  Jur.,  N.  S.  917  ;  Millett  t?.  Davey, 

558.  31  Beav.  470,  475. 

*  Tipton  Green  Colliery  Co.  r.  Tip-  *  See  Thomeycroftr.  Crockett,  «</;. ; 
ton  Moat  Colliery  Co.,  7  Ch.  D.  192.  Hood  r.  Easton,  2  GiflP.  697  ;  Millett 

*  Ab  to  new  mines  or  quarries,  see  v.  Davey,  sup,  476,  476. 
ante^  pp.  35  et  seq. 
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Remedies  for 

wrongful 

workings. 


Entitled  to  do 
so  if  security 
insufficient. 


But  may  not 
speculate. 


work,  is,  although  not  in  possession  himself,  responsible  for 
their  acts.^ 

If  such  a  mortgagee  opens  and  works  new  mines  or  quarries, 
the  mortgagor  may,  of  course,  charge  him  with  his  receipts.* 
And  he  will  be  disallowed  the  costs  both  of  working  and 
winning,  and  of  bringing  to  bank  ;^  his  speculations  being  at 
his  own  hazard.^  And  the  Statute  of  Limitations  will  not 
avail  him  as  a  defence ;  the  workings  being  in  the  nature  of  a 
breach  of  trust.^  The  mortgagor  may  sometimes  also  charge 
him  with  an  occupation  rent.^ 

If,  however,  a  mortgagee  in  possession  can  show  that  his 
security  is  insufficient,  he  will,  acting  bondjide,  be  allowed  to 
open  and  work  new  mines  or  quarries ;  accounting,  of  course, 
to  the  mortgagor  for  the  profits  which  he  receives.^  And  his 
liability  to  account  will  usually  be  confined  to  such  profits. 
He  will  not  be  liable  to  account  either  for  the  value  of  the  ore 
raised,  or  for  the  damage  to  the  soil ;  at  all  events  where  the 
moilgagor  has  known  of  the  working,  and,  without  remon- 
strance or  complaint,  has  allowed  it  to  proceed  for  several 
years.^  The  onus,  however,  lies  on  the  mortgagee  to  show, 
that  the  security  is  insufficient.'  But  the  fact,  that  his  interest 
was  in  arrear  when  he  commenced  to  work,  will  usually  go 
far  to  discharge  that  onus.^^  And  in  such  a  case,  it  will  usually 
be  vain  for  the  mortgagor  to  say,  that  the  property,  including 
the  mines  or  quarries,  might  have  been  sold,  and  a  surplus 
obtained ;  especially  if  the  workings  have  not  in  fact  been 
profitable.^^ 

As  in  the  case  of  a  mortgagee  who  continues  the  working  of 


1  Hood  V.  Easton,  2  GifE.  692. 

•  Hughes  V.  Williams,  sup.  ;  Thor- 
ney croft  r.  Crockett,  «/j?.  ;  Hood  v, 
Easton,  svp. ;  Millett  r.  Davey,  sup, 
470,  476 :  see  also  Farrant  v.  Lovel, 
3  Atk.  723. 

'  Hughes  v.  WiUiams,  sup. ;  Thor- 
neycroft  r.  Crockett,  sup. ;  Hood  v, 
Easton,  sup. ;  Millett  r.  Davey,  sup, 
476.  For  the  form  of  the  account, 
see  Hood  r.  Easton,  2  Giff.  701.  Cf. 
postf  pp.  589  et  seg. 

*  Hughes  V.  Williams,  12  Ves.  493, 
496. 


*  See  Hood  r.  Easton,  2  Giff.  692, 
2  Jur..  N.  S.  917. 

®  For  the  form  of  an  inquiry  and 
direction  which  will  in  such  a  case 
be  made,  see  Jeanes  r.  Hutchings.  Set. 
1960,  Thomeycroft  t?.  Crockett,  16 
Sim.  445. 

7  MiUett  V.  Davey,  31  Beav.  470, 
476,  477. 

8  Ih.  477.  In  that  case  the  mort- 
gagor had  stood  by  for  four  years. 

•  Millett  r.  Davey,  sup.  473 — 475. 
'0  Ih. 

"  Ih.  474. 
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open  mines  or  qufirries,^  a  mortgagee,  who  opens  and  works 
new  mines  or  quarries,  cannot,  even  if  his  security  be  insuffi- 
cient, charge  his  mortgagor  with  any  losses  incuired  in  the 
workings.* 

Whether  the  security  of  a  mortgagee  in  possession  is,  or  is  Wanton  or 
not,  insufficient,  he  will  be  restrained  from  working  mines  or  waste. 
quarries  so  as  to  commit  wanton  or  destructive  waste.* 

Where  a  mortgagee  is  also  a  lessee  under  his  mortgagor  of  Mortgagee 

.,  .  J   ,  .11  1*1  ^  •       who  is  also 

the  same  mmes  ;  and  he  removes  pillars,  which  a  covenant  m  lessee. 
his  lease  obliged  him  to  leave ;  he  will  not  be  allowed  to  shelter 
himself  under  his  character  of  mortgagee  ;  and,  in  taking  the 
accounts  against  him,  he  will  be  liable  on  the  same  footing  as 
if  he  were  being  sued  on  the  covenant.^ 


«.— WORKINGS— LANDS   SUBJECT  TO   CONTRACT. 

A  purchaser  is  entitled,  prima  facie^  to  the  subject  matter  Workings  by 

•  vendor. 

of  the  contract  as  from  the  date  of  the  contract.  If,  therefore, 
subsequently  to  the  contract,  the  vendor  works  and  removes 
minerals  out  of  the  land  in  question,  he  will  be  liable  in 
respect  of  the  proceeds.* 

On  the  other  hand,  where  the  purchaser  of  a  mine  or  quarry  Workings  by 
is,  before  conveyance,  allowed  into  possession,  and  commences  lessee. 
to  work,  he  will  be  ordered,  on  motion,  to  pay  his  purchase 
money  into  Court.*  In  the  same  way,  a  person,  who  has 
entered  into  possession  under  a  contract  for  a  lease,  and 
worked,  will  be  ordered  to  pay  into  Court  the  rents  due  under 
the  contract,  if  there  is  no  question  as  to.  his  ultimate 
liability  in  respect  of  them.^  But,  if  there  is  a  question  as 
to  his  ultimate  liability,  such  an  order  will  not  be  made.^ 
Where  the  vendor  or  lessor  is  entitled  to  the  order,  it  will  be 
made  without  giving  the  other  party  an  option  to  go  out  of 

1  See  ante^  pp.  92,  93.  in  the  lease,  see  post,  p.  231. 

>  Millett «.  Davey,  31  Beay.  476.  »  Nelson  r.  Bridges,  2  Beav.  248  ; 

*  MiUett  r.  Davey,  tup.  As  to  rent-  Brown  r.  Dibbe,  25  W.  R.  776  ;  Lep- 
cbarges,  see  44  &  45  Vict.  c.  41,  s.  44.  pington  v.  Freeman,  40  W.  R.  348, 
For  the  position  of  tbe  mortgagee  of  affirmed  66  L.  T.,  N.  S.  357. 

a  partner,  see  post,  pp.  119, 120.  '  Buck  c.  Lodge,  18  Ves.  450. 

*  Taylor  r.  Mostyn,  33  Ch.  D.  226.  '  Lewis  r.  James,  32  Ch.  D.  326. 
As  to  his  liability  under  the  covenant  ^  lb. 


96 


USER   FOUNDED   ON   PROPERTY 


[chap.  IV. 


possession.^  A  purchaser  may  also  be  restrained  if  his 
working  is  shown  to  be  lessening  the  security.  The  vendor 
being  entitled  to  the  usual  vendor  s  lien,  the  purchaser  occupies 
the  same  position  as  a  mortgagor  in  possession.^ 


General  dis- 
ability to 
work. 


^.—WORKINGS— LANDS  OF  RAILWAY,  WATERWORKS,  OR 

HARBOUR  COMPANIES. 

Although  it  is  lawful  for  a  railway  or  waterworks  or  harbour 
company  to  acquire  mines,®  it  is,  prima  facie^  ultra  vires  of 
sucli  a  company  to  work  them  as  a  part  of  their  regular  opera- 
tions.* But  where  a  railway  company  keep  lands  under  the 
belief,  whether  rightly  or  wrongly,  that  they  will  use  them  at  a 
future  time,  they  may  in  the  meantime  utilise  them  by  working 
the  minerals  thereunder.^ 


Lord  may 
not,  prima 
facxe^  use 
surface  or 
subsoil. 


^.— USER— COPYHOLDS. 

It  has  been  already  seen,  that  upon  a  grant  of  copyholds 
the  right  of  possession  both  of  the  surface  and  of  the  subsoil 
generally,  with  all  the  mines  or  quarries  therein  contained, 
becomes  vested  in  the  copyholder ;  and  that  the  same 
principle  applies  to  the  chamber  which  contains  those  mines 
or  quarries,  and  to  the  space  or  vacuum  created  by  their 
partial  or  total  working.^  It  follows,  that  tlie  lord  of  a  manor 
is  not  entitled,  piivid  facie,  to  dig  pits  upon  the  surface  of  the 
copyholds  for  the  purpose  of  working  the  mines  f  or  to  deposit 
earth  or  rubbish  upon  such  surface  ;^  or  to  use  any  part  of 
such  surface  or  of  the  subsoil  as  a  tramway  or  railway  for  the 
carriage  of  minerals.^ 


1  lb, 

«  See  Crockford   r.  Alexander,   15 

Ves.  138. 

*  Seeposty  pp.  140  et  neq. 

*  Eccles.  Comms.  r.  N.  E.  R.  Co., 

4  Ch.  D.  845,  855,  866 ;  Dixon  r. 
Caledonian,  &c.,  Co.,  5  A.  C.  833; 
Glasgow  t\  Farie,  13  A.  C.  697.  Cf. 
MuUiner  r.  Mid.  R.  Co.,  11  Ch.  D.622, 

623, 

*  See  and  consider  Hooper  r.  Bourne, 

5  A.  C.  22,  per  Lord  Blackburn. 


•  Ante^  p.  48. 

7  See  Player  r.  Roberta,  Sir  W. 
Jones,  243 ;  Townley  v,  Gibson,  2 
T.  R.  707 ;  Grey  r.  Northumberland. 
13  Ves.  236,  17  ib.  282  ;  Bourne  r. 
Taylor,  10  East,  189;  Ballacorkish, 
&c.,  Co.  r.  Harrison,  L.  R.  5  P.  C.  59. 

8  See  Ballacorkish,  &c.,  Co.  r.  Har- 
rison, ^j.  59,  60. 

•  See  Hoidcn  r.   Hargreaves,  Set. 

tm  ^  ^ 

on. 
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For  similar  reasons,  although   the  lord  of  a   manor  may  Carriage  of 

forGifirn 

have  a  right,  fomided  on  grant  or  custom/  to  use  a  portion  minerals. 
of  the  subsoil  for  the  carriage  of  minerals  gotten  from  the 
manorial  mines,  he  has  not,  primd  facie,  any  right  to  use  that 
portion  for  the  carriage  of  minerals  gotten  in  an  adjoining 
mine.  And  if  the  lord,  in  exercise  of  a  customary  right  to 
work  the  manorial  mines  and  carry  away  the  minerals,  creates 
a  space  by  his  workings,  he  is  not  entitled,  primd  facie,  to 
carry  along  such  space  minerals  gotten  in  an  adjoining  mine.^ 
The  right  of  user  of  such  space  belongs  to  the  copyholder. 
**  He  is  entitled  to  use  it  at  his  will  and  pleasure.  If  you 
have  a  shaft  made  for  working  the  mines,  the  copyholder  may 
descend  in  the  shaft,  and  either  walk  about  in  the  space  below, 
cruse  it  for  any  other  rational  purpose."® 

Bowser  v.  MacUan^  and  Eardley  v.  Granville  ^  were  decided  in  Bowser  v, 
accordance  with  these  principles.  In  the  latter  case  Earl 
Granville  was  the  lessee  of  certain  manorial  mines,  with  a  right  Granyille. 
to  work  them,  and,  for  that  purpose,  to  enter  on  the  surface  of 
the  copyholds ;  and  he  worked  these  mines  by  means  of  a  pit 
sunk  beneath  a  copyhold  tenement  of  the  manor.  Between 
such  pit  and  a  station  of  the  North  Staffordshire  Railway  Co. 
lay:  (1)  another  copyhold  tenement  of  the  manor,  in  the 
possession  of  the  plaintiffs ;  (2)  a  freehold  of  Balph  Sneyd ; 
and  (3)  a  freehold  of  the  plaintiffs.  The  Earl  was  also  the 
lessee  both  of  the  mines  under  the  Snej^d  freehold,  and  of  a 
part  of  the  plaintiffs'  freehold.  He  drove  a  crut  from  the 
Sneyd  mines  under  the  plaintiffs'  copyhold  to  the  pit,  and  pro- 
ceeded to  carry  the  minerals  from  the  Sneyd  mines  along  such 
crut  through  the  pit  to  the  surface,  and  thence,  by  a  railway, 
over  the  copyhold  of  the  plaintiffs,  the  freehold  of  Sneyd,  and 
the  freehold  of  the  plaintiffs,  to  the  railway  station.  He  was 
held  not  entitled  to  carry  the  Sneyd  minerals  either  under  or 
over  the  plaintiffs'  copyhold. 

>  See^<^,  p.  112.  »  Eardley   c.  GranviUe,  3  Ch.    D. 

'  See  Bowser  r.  Maclean,  2  De  O.  833,^^  Jessel,  M.  R. 

F.  &  J.  416  ;  Proud  n  Bates,  34  L.  J.  *  2  De  G.  F.  &  J.  415. 

Ch.  411  ;  Eardley  r.  GranviUe,  3  Ch.  D.  »  3  Ch.  D.  826. 
826,  833. 


A  .A. 


CHAPTER  V. 


Right  of 
profit  d 
prendre  not 
in  general 
claimable  by 
custom. 


Exception  in 
case  of 
manorial 

wastes. 


WOKKINGS  AND  USEE,  FOUNDED  ON  CUSTOM, 
PRESCRIPTION,  AND  STATUTE.^ 

,/. —WORKINGS— PROFITS  A   PREXDRE. 

(a)  Custom.^ 

No  right  of  profit  a  prendre  in  aiieno  solo  can  (except  in  the 
special  instances  which  will  be  presently  adverted  to*)  be 
claimed  by  custom.^  Accordingly,  an  alleged  right  in  all  the 
inhabitants  for  the  time  being  of  a  particular  parish  occupying 
messuages  and  lands  within  the  parish  to  take  sand  which 
had  been  drifted  upon  a  particular  close  from  the  sea-shore  ;* 
or  in  the  inhabitants  of  a  township  to  take  stones  from  the 
land  of  another  person  for  the  purpose  of  cultivating  and  im- 
proving their  land,  or  for  the  purpose  of  repairing  highways  ;• 
or  in  a  surveyor "^  or  overseer®  of  highways  to  take  stones  from 
the  land  of  another  for  the  purpose  of  repairing  highwa3r8  ;•  or 
in  the  Forester  of  the  Crown  in  a  particular  place  within  the 
Forest  of  Dean  to  grant  gales  of  the  Crown  quarries  therein 
without  accounting  to  the  Crown  for  the  proceeds  ;^^  cannot 
have  any  legal  foundation  in  custom.^^  And  it  is  immaterial, 
however  ancient,  uniform,  and  clear  the  exercise  of  the  custom 
mav  be." 

An  exception  to  the  rule  has,  however,  been  admitted  in  the 


1  The  general  law  only  is  here 
stated.  With  respect  to  workings  and 
user  under  local  customs  and  statutes, 
Beejfoftt,  Chaps.  XIX.,  XX.,  and  XXI. 

'  Custom  is  a  local  usage,  annexed 
to  a  particular  place ;  prescription  is 
a  personal  privilege,  annexed  to  a  par- 
ticular person. 

'  Post,  pp.  99,  100. 

^  Gateward's  Cose,  6  Rep.  69  b. 

*  Blewett  V.  Tregonning,  3  A.  &  E. 
554  ;  A.-6.  r.  Mathias,  4  K.  &  J.  591. 

^  Constable  v.  ^Nicholson,  14  C.  B., 


N.  S.  230. 

7  Padwick  v.  Knight,  7  Exch.  854. 

B  Constable  v.  Nicholson,  gup, 

'  This  may  usually  be  done  under 
statutory  powers  :  see  post,  p.  110. 

w  A.-G.  V.  Mathias,  4  K.  &  J.  579. 
See,  as  to  the  Forest  of  Dean,  potty 
Chap.  XX. 

"  See  also  Goodman  r.  Saltash,  7 
A.  C.  641,  648,  664—662,  669. 

"  See  A.-G.  v.  Mathias,  tup.  590 ; 
Saltash  v,  Goodman,  5  C.  P.  D.  450, 
461. 
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case  of  manorial  wastes.  A  copyholder  for  life  or  inheritance 
may  claim  by  custom  a  right  of  profit  d  prendre  in  the  demesne 
or  waste  lands  of  the  manor.^  A  •*  flux  body,"  such  as  copy- 
holders, "  which  has  no  entirety  or  permanence/'  cannot 
prescribe  in  its  own  name  and  right  for  a  right  of  profit 
a  prendre  in  aUeno  solo :  nor  can  it  in  the  lord's  name ;  for  he 
cannot  claim  common  in  his  own  land.  As,  therefore,  it  is 
impossible  that  it  can  claim  by  prescription,  it  is  allowed  to  do 
so  by  custom.^  So  a  freehold  or  copyhold  tenant  of  a  manor 
may  claim  by  custom  a  right  to  get  stone  from  a  quarry  on  the 
waste.® 

However,  an  ancient  common  of  turbary  can  only,  where  But  right 
claimed  by  custom,  be  claimed  in  respect  of  an  ancient  house  restriction, 
or  building  or  a  house  standing  in  place  of  it,*  and  for  the  pur- 
pose of  being  spent  or  consumed  thereon.^  And  so,  in  other 
cases  of  rights  of  profit  d  prendre,  the  right  cannot  be  claimed 
without  restriction.  Thus  alleged  rights  by  custom  in  the 
copyholders  of  a  manor  haying  gardens  parcels  of  their 
customary  tenements  to  take  turf  from  the  common  of  the 
manor  at  all  times  of  the  year,  as  often  and  in  such  quantity 
as  occasion  required,  for  specific  repairs  and  improvements  on 
such  customary  tenements,  have  been  held  bad  ;  as  too 
uncertain  and  indefinite.^  And,  independently  of  ancient 
common  of  turbary,  an  alleged  right  by  custom  in  the  copy- 
holders of  a  manor  must  apparently,  to  be  valid,  be  con- 
fined to  necessary  consumption  and  repairs  upon  the  ancient 
copyholds.7  One,  who  improperly  exercises  a  right  of  profit 
a  prendre,  commits  waste,  and  may  be  restrained  by  injunction.^ 

Whether  or  not  it  be  possible,  not  only  for  a  copyhold  Occupant. 


^  See  Gateward'B  Case,  6  Rep.  60  b. ; 
Duberley  r.  Page,  2  T.  R.  391 ;  Shake- 
spear  V.  Peppin,  6  t^.  741 ;  Rogers  v, 
Brenton,  10  Q.  B.  60  ;  A.-6.  r.  Hanmer, 
27  L.  J.  Ch.  841 ;  Portland  v.  HiU, 
2  Eq.  765,  780 ;  Warrick  v.  Queen's 
ColL,  Oxford,  6  Ch.  724. 

*  See  Rogers  v.  Brenton,  10  Q.  B.  61, 
62,  per  Lord  Denman. 

'  Heath  v.  Deane,  1905,  2  Ch.  86. 

*  See  Clarkson  v,  Woodhonse,  6 
T.  R.  414,  n.,  415,  n. ;   Warrick  v. 


Queen's  Coll.,  Oxford,  6  Ch.  730. 

*  Ely  V.  Warren,  2  Atk.  190.  See 
Heath  v.  Deane,  mp» 

*  See  Wilson  v.  WiUes,  7  East,  121 ; 
see  also  Rogers  v,  Brenton,  10  Q.  B. 
26,  57,  60 ;  and  cf .  Clayton  v,  Corby, 
6  ib,  415. 

7  See  Peppin  v.  Shakespear,  6  T.  R. 
748 ;  A.-G.  t.  Hanmer,  27  L.  J.  Ch. 
841. 

*  See  Ely  v,  Warren,  sup, 
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Manorial 
wastes — 
evidence  of 
custom. 


Public  good. 


tenant,  but  for  the  mere  occupant  of  a  copyhold  tenement,  to 
claim  by  custom  a  right  of  profit  a  prendre  in  the  waste  of  the 
manor,^  it  is  at  all  events  certain  that  an  ancient  common  of 
turbary  cannot  be  claimed  by  a  mere  occupant.* 

Evidence  as  to  neighbouring  manors  is  not,  in  general, 
admissible  to  show  the  custom  in  the  particular  manor  ; 
every  manor  being  governed  by  its  own  customs.^  But  in 
the  case  of  manors  having  a  great  physical  similitude,  such  as 
those  in  the  fen  districts,  a  copyholder  of  the  particular  manor, 
claiming  the  right  to  dig  the  soil  of  the  common  for  turf,  may 
adduce  evidence  as  to  the  existence  of  a  similar  right  in  the 
neighbouring  manors.*  So  in  the  mining  districts  of  Cornwall 
and  Derbyshire,  where  the  local  customs  prevail,  evidence  of 
what  has  taken  place  in  one  manor  may,  it  seems,  be  admitted 
for  the  purpose  of  explaining  or  showing  the  custom  in  another.^ 
General  evidence  of  reputation  is  probably  admissible  in  sup- 
port of  a  customary  right  of  digging  stones  on  the  lord's  waste.^ 
A  custom  pleaded  for  the  tenant  of  a  particular  tenement  was 
not  allowed  to  be  proved  b}*^  evidence  of  a  general  custom  for 
all  the  copyholders  to  the  same  eflfect.'^  An  old  entry  in  the 
court  rolls  presenting,  that  the  freeholders  had  a  right  to  get 
stone  from  the  waste,  to  be  used  on  their  tenements,  is  good 
evidence  of  the  custom;  whether  the  lord  is  shown  to  have 
agreed  to  the  presentment  or  not.^ 

A  custom  for  freemen  and  proprietors  of  ships  within  a 
borough  to  dig  gravel  on  the  shore  for  ballast  has  also  been 
held  to  be  good  ;  as  being  for  the  maintenance  of  navigation.^ 


Right  of 
profit  d 
prendre  in 
general 
claimable  by 
prescription. 


(fi)  Prescription. 

A  right  of  profit  a  prendre  in  alieno  solo  may  generally  ^®  be 
claimed  by  prescription.^^  It  has,  accordingly,  been  considered^ 


1  See  ift.  189,  190. 

a  lb.  190. 

»  Ely  tr.  Warren,  2  Atk.  189, 

*  lb, 

^  lb.   As  to  these  local  customs,  see 
post,  Chaps.  XIX.,  XXI. 

*  See  More  wood  v.  Wood,  14  East, 
326,  u. 

7  Wilson  V,  Page,  4  Esp.  71. 

8  Heath  r.  Deane,  1905,  2  (Jh.  86. 


»  See  Lynn  Begis  «?.  Taylor,  3  Lev. 
160.  See,  however,  Padwick  v.  Knight, 
and  Constable  v,  Nicholson,  ante,  p. 
98,  where  the  custom  set  up  might 
equally  well  have  been  considered  pnr 
bono  publico,  and  was  nevertheless  held 
bad. 

i<*  For  the  exception,  see  post,  p.  103. 

"  See  Gateward's  Case,  6  Rep.  60  b.  ; 
Hay  ward  v,  Cunnington,  1  Lev.  231 ;. 
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that  a  right  to  take  turf  and  stones,^  or  coal,^  in  the  land  of 
another  may  be  properly  claimed  by  prescription.  And  the 
freeholders  of  a  manor  may  properly  claim  by  prescription  a 
right  to  cut  turf  or  dig  gravel  out  of  the  lord's  waste.^  And 
where  the  freeholders  have,  in  fact,  exercised  such  a  right  for 
many  years,  the  Court  will  try  to  find  a  legal  origin  therefor.* 
And  where  such  a  right  has  for  many  years  been  exercised  by 
the  freeholders  and  also  by  the  inhabitants,  the  Court  will 
presume  that  the  inhabitants  claimed  through  the  freeholders.^ 
It  is  said,  that  the  reason  why  the  right  in  question  may  in 
general  be  claimed  by  prescription,  but  not  by  custom,  is  that 
a  prescriptive  right,  which  is  personal,  may  be  released ;  but 
that  a  custom,  which  is  local,  cannot  be  released.^  In  the  case 
of  the  freeholders  of  a  manor,  it  seems  that  building  on  the 
freehold  would  be  deemed  an  abandonment  of  the  right.^  The 
infringement  of  the  right  may  be  restrained  by  injunction.® 
And,  if  the  right  belongs  to  the  freeholders  of  a  manor,  one 
may  sue  on  behalf  of  himself  and  all  the  others.*  The  County 
Court  has  jurisdiction  to  grant  an  injunction,  subject  to  an 
appeal  by  any  person  aggrieved  to  the  High  Court.^° 

However,  an  ancient  common  of  turbary  where  claimed  by  But  right 
prescription,  as  where  claimed  by  custom,"  must  be  claimed  in  restriction. 
respect  of  an  ancient  dwelling-house  or  a  house  standing  in 
place  of  it,^^  and  for  tlie  purpose  of  being  spent  or  consumed 

Blewett  r.  Tregonning,  3  A.  &  E.  554  ;  tup. 

Clayton  v.  Corby,  5  Q.  B.  415 ;  A..G.  »  Ih.    Cf.   Saltash   t?.  Goodman,  5 

r.  Mathias,  4  K.  &  J.  679  ;  Constable  C.  P.  D.  431. 

r.  Nicholson,  14  C.  B.,  N.  S.  230;  De  •  See  A.-G.  r.  Mathias,  4  K.  &  J. 

la  Warr  r.  Miles,  17  Ch.  D.  535.  591 ;  Goodman  r.  Saltash,  7  A.  C.  658. 

1  See  Incledon  v.  Barges,  Garth.  65.  As  to  custom,  see  ante^  p.  98. 

a  See  Wilkinson  v.  Proud,  11  M.  It  7  Warrick  t\  Queen's  CoU.,  Oxford, 

W.  33.     See  also  A.-G.  r.  Hanmer.  27  6  Ch.  730. 

L.  J.  Ch.  841,  where  it  was  said,  that  »  For  the  form  of  the  injunction, 

freeholders  might  acquire  by  prescrip-  see  Betts  v.  Thompson,  Set.  599,  600. 

tion  a  right  to  get  stones  and  sand  •  Warrick  v.  Queen's  Coll.,  Oxford, 

from    the    foreshore  to  repair   their  10    Eq.   105,    6    Ch.  716 ;    Betts    r. 

buildings  and  walls.  Thompson,  6  Ch.  732. 

»  See  Warrick  r.  Queen's  ColL,  Ox-  »  39  &  40  Vict.  c.  56,  s.  30.  A  claim 

ford,  6  Ch.  734  ;  Betts  r.  Thompson,  to  a  part  of  the  soil'  of  another  cannot 

t*.  739  ;    Heath  v.  Deane,  1905,  2  Ch.  be  sustained  by  prescription  :  see  Wil- 

93.  kinson  r.  Proud,  11  M.  &  W.  33. 

*  Warrick  v.  Queen's  Coll.,  Oxford,  "  Ante,  p.  99. 

10  E*i.  105,  6   Ch.  716,  722 ;   Betts  r.  »  Warrick  v.  Queen's  Coll.,  Oxford, 

Thompson,  sup.  736 ;  Heath  r.  Deane,  6  Ch.  730. 
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Bvidence  of 
right. 


thereon.^  And  so  in  other  cases  of  rights  of  profits  a  prendre^ 
where  claimed  by  prescription,  the  claim  must  not  be  without 
restriction.  Where,  accordingly,  the  owner  of  a  brick-kiln 
claimed  a  right  by  prescription  to  dig  and  take  away  from 
another's  close  so  much  clay  as  was  at  any  time  required  for 
making  bricks  at  the  brick-kiln  in  any  year  and  at  all  times  of 
the  year,  it  was  held,  that  the  claim  was  an  indefinite  claim  to 
take  all  the  clay  out  of  the  close,  and  was,  therefore,  bad.' 
And  where  the  Forester  of  the  Crown  in  a  paiiicular  place  in 
the  Forest  of  Dean  claimed  a  right  by  prescription  to  grant  gales 
of  the  Crown  quarries  therein  without  accounting  to  the  Crown 
for  the  proceeds,  it  was  held,  that  the  claim,  being  in  effect  a 
claim  to  carry  away  the  soil  of  another  without  stint  or  limit, 
could  not  be  sustained.^  And  it  is  immaterial,  however  strong 
the  evidence  of  the  user  may  be.^  In  other  respects  also  the 
right  claimed  has  limitations.  It  has,  for  instance,  been  held, 
that  a  right  for  the  inhabitants  of  a  township  as  such  to  take 
stones  from  the  land  of  another  person  for  the  purpose  of 
repairing  the  highway  cannot  be  claimed  by  prescription; 
inhabitants  as  such  not  being  a  body  capable  of  taking  a  grant.' 
It  is,  however,  possible  to  show  by  prescription  a  valid  right  of 
cutting  turf  more  extensive  than  common  of  turbaiy ;  as,  for 
instance,  a  right  of  cutting  turf  in  respect  of  new  or  additional 
buildings.^ 

An  original  grant  of  the  right  to  dig  stones  out  of  a  common 
does  not  necessarily  extend  to  the  whole  of  the  common.  It 
may  have  been  either  a  general  grant  to  dig  out  of  the  whole 
of  the  common,  or  a  grant  to  dig  except  as  to  the  particular 
part  in  question.  An  assertion,  therefore,  of  a  prescriptive 
right  to  dig  stones  out  of  a  particular  part  of  a  common  must 
be  supported  by  evidence  as  to  user  in  respect  of  that  part.^ 


1  Valentine  r.  Penny,  Noy,  145  ; 
Hay  ward  v,  Cunnington,  2  Keble,  290, 
311 ;  Williams  on  Commons,  192. 

«  Clayton  r.  Corby,  6  Q.  B.  415  : 
of.  Rogers  r.  Taylor,  1  H.  &  N.  706 ; 
Goodman  r.  Saltash,  7  A.  C.  646. 

>  A.-G.  t.  Mathias,  4  K.  &  J.  579. 
A  claim  by  custom  also  failed :  see 
Oiitej  p.  98.  See  also  Saltash  v.  Good- 
man, 6  C.  P.  D.  431,  448,  449. 


*  A.-G.  V.  Mathias,  tnijK  ;  Saltash  r. 
Goodman,  sup,  461. 

*  Constable  r.  Nicholson,  14  C.  B., 
N.  S.  230,  234,  overruling  the  sugges- 
tion to  the  contrary  in  Padwick  r. 
Knight,  7  Exch.  861. 

'  Warrick  v.  Queen's  Coll.,  Oxford, 
6Cli.  721,  730,  731. 
7  Maxwell  r.  Martin,  6  Bing.  522. 


CHAP.  V.J 


PRESCRIPTION — PBOFITS  A   PBENDBE. 


103 


General  evidence  of  reputation  is  probably  not  admissible  in 
support  of  a  prescriptive  right  of  digging  stones  on  the  lord's 
waste.^ 

A  commoner  entitled  to  dig  and  take  clay  has  no  right  to  Commoner 
take  that  which  another  has  dug,  although  he  be  no  commoner,  to  what  he 
for  a  commoner  is  only  entitled  to  what  he  himself  digs.*  ^^* 

To  the  rule,  that  a  right  of  profit  a  prendre  may  be  claimed  Exception  in 
by  prescription,  an  exception  exists  in  the  case  of  a  copyholder,  holder  and 
Such  a  person  cannot  claim  by  prescription  a  right  of  profit  a  ^^*®- 
prendre  in  the  waste  land  of  a  manor.*    The  exception  is,  how- 
ever, confined  to  the  waste  land  of  the  particular  manor  of 
which  the  copyholder  holds.     The  copyholders  of  one  manor 
may  claim  aright  of  profit  a  prendre  in  the  wastes  of  another 
manor  by  prescribing  in  the  name  of  their  lord.^ 

(y)  Lost  Grant — Prescription  Act. 

If  a  right  of  profit  a  prendre  in  alieno  solo  cannot  be  sus-  Lost  grant. 
tained  on  the  ground  either  of  custom  or  of  prescription,  it 
cannot  be  sustained  on  the  ground  of  a  lost  grant.  For  if  a 
giant  of  an  unreasonable  claim  before  the  time  of  legal  memory 
cannot  be  presumed,  a  fortiori  such  a  grant  cannot  be  presumed 
since.^ 

And  if  a  right  of  profit  a  prendre  in  alieno  solo  cannot  be  Prescription 
sustained  on  the  ground  of  custom  or  prescription,  it  cannot     ^  ' 
be  sustained  under  the  Prescription  Act  by  an  user,  however 
long;®  that  Act  merely  giving  validity  to  claims  "which  may 
be  lawfully  made  at  the  common  law  by  custom,  prescription, 
or  grant."  ^ 


1  Morewood  r.  Wood,  14  East, 
328,  11.  See  Heath  r.  Deane.  1905,  2 
Ch.  at  91. 

«  Stile  r.  Bntts,  Cro.  Eliz.  434. 

s  See  Gateward*8  Case,  6  Rep.  60  b. ; 
Bogers  r.  Brenton,  10  Q.  B.  60  ;  Port- 
land r.  Hill,  2  £q.  765. 

*  See  Rogers  v.  Brenton,  10  Q.  B. 
61. 

*  See  A.-6.  r.  Mathias,  4  E.  &  J. 
679. 

*  See  Clayton  r.  Corby,  5  Q.  B.  415  ; 
A.-O.  r.  Mathias,  sup. 


7  2*3  Will.  4,  c.  71,  8.  1.— "No 
claim  which  may  be  lawfully  made 
at  the  common  law  by  custom,  pre- 
scription, or  grant,  to  any  right  of 
common  or  other  profit  or  benefit  to 
be  taken,  &c.,  .  .  .  shall  where 
such  right,  profit,  or  benefit  shall 
have  been  actually  taken  and  enioyed 
by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period 
of  thirty  years,  be  defeated  or  destroyed 
by  showing  only  that  euch  right,  profit, 
or  benefit  was  first  taken  or  enjoyed 
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Copyholder 
may,  by  cus- 
tom, work 
new  mines  or 
qnarries  in 
copyhold. 


Immaterial 
that  right 
exercisable 
without  limit. 


ft.— WORKINGS— OTHER  CUSTOMARY  AND  PRESCRIPTIVE 

WORKINGS.! 

(a)  Custom. 

A  special  custom^  may  be  shown  to  exist  in  a  manor 
authorising  a  copyholder  of  inheritance,  without  licence  from 
his  lord,  to  open  and  work  new  mines  or  quarries  within  his 
tenement ;'  or  to  dig  and  take  away  sand  therefrom  for  the 
purpose  of  sale ;  *  or  to  dig  and  get  clay  therefrom  for  the 
purpose  of  making  bricks  for  sale  off  the  manor.^  A  fortiori 
where  the  custom  alleged  is  limited ;  as,  for  example,  a  custom 
to  open  and  work  new  mines,  not  thereby  interfering  with  the 
lord's  sales.^  And  similar  customs  may  be  shown  to  exist  in 
the  case  of  lands  held  by  copy  of  court  roll,  not  at  the  will  of 
the  lord,  but  according  to  the  custom  of  the  manor.^ 

And  such  a  custom  may  be  good,  although  the  right  founded 
thereon  be  exercisable  without  stint  or  limit.®  For  it  is  a 
right  exercisable  on  one's  own  tenement,  and  not  a  right  of 
profit  a  prendre  in  alieno  solo.^  And  it  exclusively  aifects  the 
tenant  insisting  on  it  and  the  lord  of  the  manor.  It  is  not,  as 
in  the  case  of  a  custom  to  dig  coal  or  clay  without  stint  out  of 
the  waste  of  a  manor,^^  a  custom  aifecting  the  other  copyholders 
of  the  manor.  It  is  not,  therefore,  open  to  the  objection  of 
unreasonableness.  It  is  a  custom  which  might  well  be  sup* 
posed  to  have  its  origin  in  a  grant.^^ 


at  any  time  prior  to  such  period  of 
thirty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable 
to  be  defeated,"  &c. 

!  The  law  as  to  the  customary  rights 
of  copyholders  in  respect  of  wastes  lias 
been  already  considered :  see  antCj 
pp.  98,  99. 

2  A  copyholder  is  not  entitled  to  do 
^  prima  facie:  see  ante,  p.  84. 

'  See  Winchester  r.  Knight,  1  P. 
Wms.  406  ;  Bourne  r.  Taylor,  10  East, 
189  ;  Rowe  r.  Brenton,  8  B.  &  C.  737, 
8  M.  &  By.  133 ;  PaiTOtt  v.  Palmer, 
3  M.  &  K.  632 ;  Hoyle  c.  Coupe,  9 
M.  &  W.  450  ;  Salisbury  v,  Gladstone, 
6  H.  &  N.  123,  129,  130,  9  H.  L.  C. 
692 ;  Aspden  r.  Seddon,  1  Ex.  D.  610. 


*  Hanmer  r.  Chance,  4  De  G.  J.  &  S. 
626. 

*  Salisbury  t?.  Gladstone,  *wy;. ;  Ling- 
wood  r.  Gyde,  L.  R.  2  C.  P.  73,  77. 

«  Sitwell  t.  Worrall,  coram  Byrne,  J., 
August  10th,  1898  (Ttjw**,  August  11th, 
1898). 

7  Portland  r.  Hill,  2  Eq.  765. 

^  See  Salisbury  v.  Gladstone,  6 
H.  &  N.  128,  9  H.  L.  C.  692  :  see 
also  Hanmer  v.  Chance,  4  De  G.  J.  & 
S.  626. 

*  Salisbury  t?.  Gladstone,  6  H.  &  N. 
1  29,  per  Wightman,  J. ;  9  H.  L.  C.708. 

^  Which  would  be  bad  :  see  antr^ 
p.  99. 

"  See  Salisbury  v.  Gladstone,  6 
H.  &  N.  129  ;  9  H.  L.  C.  702.  See 
the  observations  of  Lord  Cranworth 
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The  Ist  section  of  the   Prescription    Act,    providing   that  Right  not 

_       affected  by 

claims  by  custom  shall  not,  after  thirty  years'  enjoyment,  be  Prescription 
defeated  by  merely  showing  their  actual  commencement,  does  ^  ' 
not  affect  a  claim  by  a  copyholder  to  dig  minerals  out  of  his 
copyhold  tenement ;  the  section  applying  exclusively  to  cases 
where  a  person  claims  a  profit  cL  prendre  in  alieno  solo}  And 
the  6th  section,  providing  that  no  presumption  shall  be  made 
in  favour  of  any  claim  upon  proof  of  the  enjoyment  of  the  right 
claimed  for  any  period  less  than  that  prescribed,  merely  means 
that  no  such  presumption  shall  be  made  from  the  bare  fact  of 
enjoyment  for  less  than  the  prescribed  period ;  and  does  not 
take  away  from  the  fact  of  such  enjoyment  its  natural  weight  as 
evidence,  so  as  to  preclude  a  jury  from  taking  it,  along  with 
other  circumstances,  into  consideration  as  evidence  of  a  grant.^ 
Accordingly  where  copyholders  claimed  a  customary  right  to 
dig  and  carry  away  vitreous  sand  from  their  tenements,  and  the 
evidence  was  such  that  an  inference  of  the  existence  of  the 
custom  might  be  readily  drawn  therefrom,  it  was  held  that  it 
was  not  necessar}^  to  prove  that  the  right  had  been  enjoyed  for 
thirt}'  yeara.' 

In  every  case,  however,  the  onus  of  establishing  the  custom  Evidence  of 
relied  on  lies  upon  the  tenant;*  and  it  is  often  a  question  of  ^  °^' 
difficulty  to  determine  whether  the  evidence  offered  in  support 
of  an  alleged  custom  is  sufficient.  The  law  has  laid  down 
no  rule  as  to  the  extent  of  the  evidence  which  is  required  to 
establish  a  custom,  or  from  which  the  inference  of  the  fact  of  a 
custom  may  be  drawn.  It  is  the  province  of  a  jury  to  draw 
these  conclusions  of  fact.^  In  cases  otherwise  doubtful  the 
effect  to  be  attributed  to  acts  of  ownership  is  of  course  an 
important  factor.*  In  a  suit  by  the  lord  of  a  manor  to 
restrain  certain  copyholders  from  digging  and  taking  awaj' 
white  vitreous  sand  from  their  tenements,  evidence  of  a 
custom  to  dig  vitreous  sand  for  twenty-seven  years,  and  of  a 

in  SaUsbury  v,  Gladstone,  9  H.  L.  C.  11  L.  T.,  N.  S.  667.     S.   1  of  the  Act 

701  ;  and  of  Lord  Hatherley  in  War-  is  cited  ante^  p.  103,  n,T. 

rick  t.  Queen's  CoU.,  Oxford,  6  Ch.  722.  -•  Portland  r.  Hill,  2  Eq.  765. 

1  See  Hanmer  v.  Chance,  4  De  G,  *  Hanmer  v.  Chance,  4  De  G.  J.  &  S. 

J.  ^  8.  626,  631.  626,  635. 

^  lb.  *  As  to  acts  of  ownership,  see  ante^ 

"  lb.    This  decision  i^eversed  IS.  C.  pp.  56  et  seq. 


manor. 
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custom  to  dig  sand  generally  for  a  much  longer  period,  was 
adduced.  The  acts  of  the  copyholders  had  been  open  and 
notorious,  and  the  lord  had  never  attempted  to  exercise  any  right 
of  forfeitm'e.  It  was  held,  that  there  was  sufficient  evidence 
of  a  custom  to  dig  vitreous  sand  to  justify  the  copyholders ; 
although  the  manor  was  one  of  large  extent,  and  no  evidence 
was  adduced  that  the  custom  extended  over  the  whole  of  it.^ 
Admissibility        An  alleged  right  in  a  copyholder,  according  to  the  custom  of 

of  cvidciicc  as 

to  adjoining     &  manor,  to  dig  and  carry  away  the  coals  therein  is  not  proved 

by  producing  evidence  of  a  like  custom  in  an  adjoining  manor, 
although  in  the  same  parish  and  leet.^  And  such  right  will 
not  be  proved,  although  there  be  evidence  showing,  that  the 
latter  manor  was  a  subinfeudation  of  the  former,  unless  it  be 
clearly  shown  that  the  separation  took  place  after  the  time  of 
legal  memory :  for  otherwise  the  two  manors  might  have  had 
different  immemorial  customs.^  But  where  no  question  arises 
with  respect  to  the  right  to  minerals  as  between  a  lord  and  the 
tenant,  but  the  only  question  is  with  respect  to  the  rights 
of  copyhold  miners  as  between  each  other,  a  different  rule 
prevails ;  the  proposed  evidence  relating,  not  to  the  customs 
of  the  manor,  but  to  the  nature  of  the  tenure  of  the  tenants.* 
Where,  therefore,  in  each  of  several  manors  belonging  to  the 
same  lord  and  part  of  the  same  district,  it  appeared  that  there 
was  a  class  of  tenants  who  answered  the  same  description,  and 
to  whom  their  tenements  had  been  granted  by  similar  words, 
evidence  of  what  rights  had  been  enjoyed  by  those  tenants 
inter  se  in  one  manor  was  received  to  show  what  were  their 
rights  in  another.^  And  in  the  mining  districts  of  Cornwall 
and  Derbyshire,  where  the  local  customs  prevail,*  evidence  of 
what  has  taken  place  in  one  manor  may,  it  seems,  be  admitted 
for  the  purpose  of  explaining  or  showing  the  custom  in  another, 
even  where  the  question  is  with  respect  to  the  right  to 
minerals  as  between  a  lord  and  the  tenant.^ 

1  Hanmer  r.  Chance,  4  De  G.  J.  &  S.  "*  See  Anglesey  v,  Hatherton,  10  M. 

630,  635  :  cf.  Portland  r.  HiU,  2  Eq.  &  W.  237,  238. 

765.  »  Rowe  r.  Brentpn,  8  B.  &  C.  737, 

«  Anglesey  r.  Hatherton,  10  M.  &  W.  3  M.  &  R.  133. 

218.              *  «  See  jwd,  Chaps.  XIX.,  XXI. 

*  lb.:  cf.  Buccleuch  r.  Waketield,  '  Ely  r.  Warren, 2  Atk.  189  ;  Angle- 

L.  R.  4  H.  L.  407.  sey  r.  Hatherton,  10  M.  &  W.  237. 
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Evidence  that  a  copyholder  may  do  one  sort  of  waste,  such  Admissibility; 

of  Gvidciicc  &8 

as  cutting  timber,  is  no  evidence  that  he  may  do  another  sort  to  other  kind 
of  waste,  such  as  digging  mines.^     But  a  custom  empowering  ^^  ^^^^ 
copyholders  to  dispose  of  one  sort  of  mineral  may,  in  some  mineral. 
cases,  be  evidence  of  their  right  to  dispose  of  a  different  sort  of 
mineral  within  the  same  manor.^ 

A  deed,  more  than  two  hundred  years  old,  made  between  Anglesey  r. 
the  lord  of  a  manor  of  the  one  part  and  a  number  of  the  copy-  *^  ^'^"* 
holders  of  the  other  part,  which  stated  in  detail  various 
alleged  customs,  but  made  no  mention  of  any  custom  for  the 
copyholders  to  take  minerals,  and  which  was  confirmed  by  a 
decree  in  Chancery,  was  held  admissible  in  evidence  against 
a  copyholder  deriving  title  under  one  of  the  parties  to  it  to 
negative  the  existence  of  a  custom  of  the  manor  for  the  copy- 
holders to  take  the  minerals  under  their  respective  copyholds.* 
And  it  would  probably  have  been  evidence  for  the  same 
purpose,  even  against  a  copyholder  not  deriving  title  under 
an}'  of  the  parties  to  it.* 

And  the  existence  of  a  customary  compiled  within  the  Portland  r. 
period  of  legal  memory  is  conclusive  evidence  against  the  ^*^* 
existence  of  a  custom  not  mentioned  therein.  Thus,  where 
such  a  customary  recognised  a  right  in  the  tenants  to  dig  coal 
*''  propriis  vsis  ; "  and  it  appeared  from  subsequent  documents, 
that  the  privilege  of  digging  coal  for  their  own  consumption 
had  been  enjoyed  by  the  tenants  under  the  waste ;  but  there 
was  no  evidence  of  a  similar  restricted  enjoyment  by  the 
tenants  under  their  customary  inclosures;  and  there  was 
evidence  of  the  tenants  having  during  a  long  period  dug 
coal  in  the  customary  inclosures  for  sale ;  it  was  held, 
that  the  custom  was  restricted  to  digging  in  the  waste 
for  coal  for  the  tenants'  own  consumption,  and  that  the 
tenants  had  no  right  of  digging  coal  under  their  customary 
inclosures.'^ 

A   special   custom  may   be   shown   to   exist  in   a  manor,   Lord  may,  by 

custom,  work 

*  Winchester  r.  Knight,  1  P.  Wms.      sup, 

406;  Parrott  «?.   Palmer,  3  M.  &  K.  »  Anglesey  t'.Hatherton,  10  M.&W. 

637.  218. 

*  Winchester  v.  Knight,  sup. :  but         ^  lb, 

see  Rowe  r.  Brenton,  Cone.  329,  3  M.  *  Portland  r.  Hill,  2  Eq.  765. 

&  13ij.  363,  364  :  see  Parrott  t.  Palmer, 
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OTHER   CUSTOMARY  AND 


[chap.  V. 


new  mines  m 
copyhold. 

Extent  to 
which  lord 
can  by  custom 
work  in  waste. 


Bateson  v. 
Green,  &c. 


Badger  v. 
Ford,  &c. 


authorising  the  lord  to  enter  upon  copyhold  lands  and  work 
new  mines  thereunder.^ 

Whether  a  custom  justifying  the  lord  of  a  manor  in  remov- 
ing, or  authorising  another  to  remove,  the  soil  of  the  waste, 
without  leaving  sufficient  common  for  his  commoners,  can 
under  any  circumstances  be  considered  valid,  is  open  to 
doubt.^ 

In  Bateson  v.  Green,^  a  custom,  by  which  a  lord  was  entitled 
to  dig  clay  pits  in  a  common,  or  empower  other  persons  to  do 
so,  without  leaving  herbage  for  the  commoners,  was  held  good : 
and  Folkard  v.  Hemmett,^  and  perhaps  also  Clarkson  v.  Wood- 
house,^  are  authorities  to  the  same  effect.  And  in  Place  v. 
Jacksoriy^  it  was  held,  that  the  lord  of  a  manor  was  justified  by 
custom  in  taking  stones  and  gravel  out  of  some  commonable 
hills  within  the  manor  without  stint. 

In  Badger  v.  Ford,'^  on  the  other  hand,  it  was  said,  that  a 
custom,  which  presumed  the  reservation  of  a  power  by  the 
lord  at  the  time  of  the  original  grant  of  the  right  of  common, 
the  effect  of  which  would  be  to  enable  him  to  annihilate  the 
right  of  common  altogether,  was  invalid :  and  Hilton  v.  Gran- 
ville^ contains  observations  of  a  similar  kind.  In  Wilson  v. 
Willes,^  it  was  decided,  that  one  copyholder  of  a  manor  could 
not  assert  a  customary  right,  derivable  from  his  lord,  to  take 
turf  in  an  unlimited  quantity  from  the  common  of  the  manor, 
to  the  prejudice  of  the  rights  of  the  other  copyholders.  And 
in  Arlett  v.  EUis,^^  it  was  said,  after  an  elaborate  criticism  of 
Bateson  v.  Green,  Clarkson  v.  Woodliouse,  and  Folkard  v. 
Hemmett,  that  a  custom  in  a  manor,  authorising  a  lord  to  make, 


1  Bourne  r.  Taylor,  10  East,  189; 
Hilton  r.  Granville,  1  Cr.  &  Ph.  293, 
294  ;  Aspden  r.  Seddon,  1  Exch.  D. 
510.  See  Eardley  r.  Granville,  3 
Ch.  D.  832  ;  and  cf.  Whitechurch  r. 
Holworthy,  4  M.  &  S.  340.  Such  a 
custom  apparently  exists  throughout 
the  county  of  Durham.  The  lord  has 
no  such  right  independently  of 
custom  :  see  afUe^  p.  86. 

2  The  lord  of  a  manor  may,"  inde- 
pendently of  custom,  open  mines  or 
quarries  in  the  manorial  wastes,  pro- 


vided that  he  do  not  thereby  pre- 
judice the  rights  of  the  commoners: 
see  anle^  pp.  87,  88. 
3  5T.*R.  411. 

*  lb,  417,  n.  (a). 

*  3  Doug.  189,  5  T.  R.  412,  n.  (a). 
For  a  statement  of  the  custom  in  this 
case,  seepoitf  p.  151. 

«  4  Dowl.  &  Ry.  318. 

7  3B.  &A1.  163,  155. 

8  5  Q.  B.  701  :  see  pp.  729,  730. 
«  7  East,  128. 

10  7  B.  &  C.  346. 
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without  limit,  grants  of  a  waste,  in  which  copyholders  had  a 
right  of  common,  would  be  bad.^  It  will  be  observed  that,  in 
all  probability,  no  assistance  can,  in  the  consideration  of  this 
question,  be  derived  from  considering  the  law  relative  to  the 
claim  by  custom  of  a  copyholder  to  dig  clay  without  limit  out 
of  his  copyhold  tenement.^  '*  It  may  be  that  the  lord,  being 
the  grantor,  cannot  establish  as  a  reservation  out  of  his  grant, 
that  which,  in  the  absence  of  production  of  the  grant  itself,  is 
plainly  unreasonable."^ 

Bateson  v.  Green  may  perhaps  be  reconciled  with  sound  Remarks  on 
principles  by  treating  the  custom  there  set  up  as  one  which  ®  *^^^' 
was  only  exercisable  at  certain  fixed  periods  of  the  year.  The 
custom  set  up  in  Clarkson  v.  Woodhouse  may  possibly  be 
considered  good,  either  as  really  being  for  the  benefit  of  the 
commoners  ;^  or  as  being  a  custom,  which  was  confined  to  a 
particular  portion  of  the  waste  land  in  question.  And  that 
set  up  in  Folkard  v.  Hemmett  may  possibly  be  considered  good, 
on  the  ground  of  its  having  been  sanctioned  by  the  homage  of 
the  manor.^  Unless,  however,  these  are  sound  distinctions, 
these  decisions,  and  also  the  decision  in  Place  v.  Jackson^  can 
hardly,  it  is  conceived,  be  considered  good  law.^ 

It  does  not  follow,  that  a  custom,  justifying  the  lord  of  a  Possible  right 
manor  in  removing  the   soil  of  the   waste,  without  leaving  bound  to  com- 
sufficient  common,  would  be  bad,  if  it  were  part  of  the  custom,  pe^ate. 
that  the  lord  should  make  compensation  for  all  damage.^ 

In  any  event,  whether  a  custom  by  a  lord  to  dig  without  Wanton 
stint  be  valid  or  not,  the  digging  must  be  bond  fide.     The  lord  ^°'  ^^* 
may  be  restrained  if  he  digs  wantonly.^ 

There  majs  in  respect  of  mines,  be  two  concurrent  customs  Concurrent 

customs. 
I  Per  Bayley,  Holroyd,  and  Little-      4  Eq.  639—643,  per  Malins,  V.-C.    It 
dale,  JJ. :   see  also  Hall  «.  Byron,  4      should,  however,    be    observed,  that 
Ch.  D.  667,  678,  679.  Bateson  r.  Green  was  cited  by  Lord 

*  Such  a  claim  may  be  supported :      Chelmsford,  with  apparent  approval, 
see  ante,  p.  104.  in  Salisbury  r.  Gladstone,  9  H.  L.  C. 

»  HaU  r.   Byron,  4  Ch.  D.  769,  pe'^  709.     See  also  Hilton  r.  Granville, 

Hall,  V.-C.  1  Cr.  &  Pb.  293,  2'di,per  Lord  Cotten- 

^  See  a  statement  of  the  custom,  ham. 

pott,  p.  151.  ^  See   and   consider    Buccleuch  r. 

»  See  the  observations  on  these  cases  "Wakefield,  L.    R.  4  H.  L.  396:  but 

in  Arlett  r.  KUis,  7  B.  &  C.  366—368,  see  pp.  406,  407. 

per  Bayley,  J.  *  Place  v,  Jackson,  4  D.  &  Ry.  318. 

*  See  also  Wakefield  «.  Buccleuch, 
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in  a  manor,  one  in  favour  of  the  lord,  and  the  other  in  favour 
of  the  tenants.^ 

iP)  Prescription. 

Lord  may  by  The  lord  of  a  manor  may  be  entitled  by  prescription  to  enter 
wi^'in^^^^  upon  the  copyhold  tenements,  and  dig  for  and  get  the  minerals ; 
copyhold.         making  compensation  to  the  copyholders  for  all  damage  which 

he  causes.' 

c— WORKINGS— MATERIALS  FOR  ROADS,  &c.» 

Highway  Acts  The  Highways  (Turnpike)  Act,  8  Geo.  4,  c.  126,  empowers 
to  take  surveyors  to  the  trustees  or  commissioners  of  any  turnpike  road 

to  search  for,  dig,  and  carry  away  any  materials  for  making  or 

repairing  turnpike  roads,  out  of  specified  places,  on  specified 

conditions.^    Similarly  the  General  Highways  Act,  5  <&  6  Will.  4, 

c.  50,  empowers  surveyors  of  parishes  to  dig  and  carry  away 

materials,  out  of  specified  places,  on  specified  conditions.^ 

Rail.  ci.  Cons.       Section  82  of  the  Bail.  CI.  Cons.  Act,  1845,®  empowers  a 

to  take     ^      railway  company  to  take  materials  out  of  specified  places ;  and 

materials.         jjj  ^jjj^  exercise  of  these  powers  to  dig  and  take  "  any  clay, 

stone,  gravel,  sand,  or  other  things  that  may  be  found 
therein  useful  or  proper  for  constructing  the  railway " ; 
provided  that  no  ''  stone  or  slate  quarry,  brick  field,  or  other 
like  place  which  at  the  time  of  the  passing  of  the  special  Act 
shall  be  commonly  worked  or  used  for  getting  materials 
therefrom  for  the  purpose  of  selling  or  disposing  of  the  same 
shall  be  taken  or  used  by  the  company."  These  powers  are, 
however,  subject  to  the  conditions  specified  in  sections  88  to 
87,  40,  41,  and  42 ;  under  the  latter  of  which  the  owner  may 
compel  the  company  to  purchase  the  land  in  question.  And 
under  sections  89,  48,  when  the  company  are  not  required  to 
purchase,  they  must  make  compensation,  which  includes  *'  the 
full  value  of  all  clay,  stone,  gravel,  sand,  and  other  things  taken 
from  such  lands."  Finally,  section  77  provides,  that  "a 
company  shall  not  be  entitled  to  any  mines  of  coal,  ironstone, 

1  Curtis  V,  Daniel,  10  East,  273.  *  Ss.  97,  98,  99,  101  :  see  also  7  &  8 

<  See  Paddock  v.  Forester,  3  M.  &  G.  Geo.  4,  c.  24,  s.  15. 

903.  6  Ss.  47,  61—55,  57. 

*  These  cannot   usuaUy  be   taken  •  8  &  9  Vict.  c.  20. 

under  custom  :  see  a^ate,  p.  98. 
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Blate  or  other  minerals  under  any  land  purchased  by  them, 
except  only  such  parts  thereof  as  shall  be  necessary  to  be  dug 
or  carried  away  or  used  in  the  construction  of  the  works,  unless 
the  same  shall  have  been  expressly  purchased." 

The  provisions  of  sections  82  to  48  apparently  apply  to  the  Effect  of  these 
case  of  a  company,  who  are  already  in  possession  of  a  surface,  P^^^^*^^^*- 
and  who  are  desirous  of  taking  the  underlying  earth  or  soil.^ 
And  they  apply  to  lands,  although  not  in  the  deposited 
plans,  and  although  the  compulsory  purchasing  powers  may 
have  expired ;  and  a  purchase  under  section  42  vests  in 
the  company,  as  part  of  the  property  purchased,  clay,  stone, 
gravel,  sand,  and  other  things  of  that  kind,  although  not 
expressly  purchased ;  and  the  expression  '^  any  land  purchased  " 
in  section  77  includes  a  purchase  under  section  42.^  The  words 
"  necessary  to  be  dug  or  carried  away  or  used  in  the  construc- 
tion of  the  works  '*  may  entitle  a  company  to  use  clay  dug  out 
of  a  cutting  on  the  land  of  one  person  in  order  to  construct  an 
embankment  on  the  land  of  another.^  But  they  do  not  entitle 
a  company,  who  carry  a  railway  upon  an  embankment  over 
the  land  of  one  person,  to  excavate  merchantable  clay  from  that 
land  and  use  it  to  puddle  bridges  which  they  are  building  on 
other  land.^ 

Section  12  of  the  Wat.  CI.  Act  *  empowers  the  undertakers  Wat.  Cl.  Act 
to  remove  and  use  all  *'  earth,  stone,  mines,  minerals,  trees, 
and  other  things  dug  or  gotten  out  of"  lands  entered  upon 
under  the  powers  of  their  special  Act. 


d.— USER. 


The  lord  of  a  manor  may  be  entitled  by  custom  to  enter  Lord  of 
upon  the  surface  of  the  copyholds  or  the  customai-y  freeholds,  ha^Tri^'^of 
and  to  dig  pits  therein  for  the  purpose  of  working  the  mines ;  ^  ^^^^  ^^^^ 


^  See  Loosemore  v.  TiTerton,  &c.,  B.  c.  38. 

Co.,  22  Ch.  D.  34, 43.  *  Loosemore  v.  Tiverton,  &c.,  R.  Co., 

*  Glasgow  r.   Fane,   13  A.  C.  694,  22  Ch.  D.  33,  42,  j)er  Fry,  J.     The 
695,  per  Lord  Macnaghten.  House  of  Lords  reversed  the  Court  of 

•  See  Loosemore  v.  Tiverton,   &c.,  Appeal,  and  restored  the  decision  of 
R.  Co.,  22  Ch.  D.  33,  34,  per  Fry,  J.  Fry,  J. :  see  9  A.  C.  480. 

Sec,  however,  Jamieson  v.  North  Brit  *  10  &  11  Vict.  c.  17. 

R  Co.,  6  Scot.  L.  R.  188 ;  a  decision  *  Ballacorkish,  &c.,  Co.  r,  Harrison, 

under  the  Scotch   Act,  8  &  9  Vict.  L.R.oP.C.59.    It  does  not,  however, 


prescription. 
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But  custom  as 
to  copyholds 
subject  to 
restriction. 


or  to  deposit  thereon  earth  or  rubbish ;'  or  to  use  a  portion  of 
the  subsoil  for  the  carriage  of  the  minerals;^  either  uncon- 
ditionally, or  upon  the  terms  of  making  compensation  for  all 
damage.^  And  the  lord  of  a  manor  may  be  entitled,  either 
by  custom  or  by  prescription,  to  dig  pits  upon  the  surface  of 
the  waste  lands  of  the  manor  for  the  purpose  of  working  the 
underlying  mines  or  quarries,*  with  the  incidental  right  to 
deposit  earth  or  rubbish  upon  such  surface.*^ 

However,  a  customary  user  of  copyholds,  in  order  to  be 
good,  must  not  be  without  limitation.  If,  therefore,  it 
involves  a  right  which  might  be  exercised  so  as  to  render 
a  copyhold  tenement  useless  for  the  tenant,  it  will  be  bad. 
Thus,  in  an  action  brought  by  the  customary  tenant  of  a 
manor,  the  following  custom  was  alleged.  It  was  said,  that 
whenever  the  lord  of  the  manor,  or  his  tenants  of  collieries 
within  the  manor,  sank  pits  in  the  freeholds  of  the  manor  for 
the  purpose  of  working  the  collieries,  he  and  they  had  been 
accustomed  to  throw  the  earth,  stones,  coals,  &c.,  coming 
from  such  pits  together  in  heaps  on  the  land,  being  customary' 
tenement  of  the  manor,  "  near  to  such  pits  there  to  remain 
and  continue,"  and  to  place  wood  there  for  the  necessary  use 
of  the  pits,  and  to  take  away  from  thence  part  of  the  coals 
so  placed  there,  and  to  bum  other  part  of  such  coals  '^  at  his 
and  their  free  will  and  pleasure."  It  was  held,  that  this 
custom  was  bad,  as  being  uncertain  and  unreasonable.^ 


appear,  whether  the  custom  was 
one  exercisable  by  the  lord  of  the 
manor  as  such.  See  also  Eardley  r. 
Granville,  3  Ch.  D.  832. 

1  See  Ballacorkish,  &c.,  Co.  r.  Har- 
rison, vup,  59,  60. 

2  See  Eardley  r.  Granville,  9up.  833. 
■  S,ee  Ballacorkish,  &c.,  Co.  r.  Har- 
rison, ruj). ;  Eardley  r.  Granville,  tup. 


826, 833  :  see  also  Great  Lazey  Mining 
Co.  r.  Clague,  4  A.  C.  116,  116  ;  A.-G. 
t'.  Mylchreest,  ih.  309. 

^  Rogers  v.  Taylor,  1  H.  &  N.  706. 

*  Ih. 

«  Broadbent  v.  Wilks,  Willea,  360  ; 
Wilkes  r.  Broadbent,  1  Wils.  63 ;  2 
Str.  1224. 


CHAPTEK   VI. 

WOEKING  AND  USER  AS  BETWEEN  CO-OWNERS  AND 

PARTNERS. 

a.— CO-OWNEBSHIP  WITHOUT  PARTNERSHIP  EITHER  IN 

WORKING  OR  LAND. 

(a)  Possession  and  Working — Generally. 
Any  joint  tenant,  tenant  in  common,  or  coparcener,  of  a  Every 

co-owner 

mine  or  quarry,  is  entitled  to  enter  upon  and  work  it.^     "  No  entitled  to 
authority  has  been  referred  to,  and  I  believe  none  can  be  found,  ^^^^* 
to  say  that  the  rights  of  tenants  in  common  in  a  mine  are  not 
as  extensive  as  can  be  suggested  for  each  of  those  tenants  to 
do  what  he  wills  with  the  undivided  property,  provided  always 

that  he  does  not  take  more  than  his  share How  is 

a  tenant  in  common  to  enjoy  his  share  (if  that  is  the  right 
expression)  of  the  common  property  in  a  coal  mine,  if  he  is 
not  at  liberty  to  dig  and  carry  away  the  coal  ?  "  ® 

In  case  of  actual  ouster,  the   injured  party  may  recover  Eemediesfor 
mesne  profits.^     And  he  may  maintain  trover  or  trespass,  either  wmJ^  right>^' ; 
where  there  is  actual  ouster,  or  where  the  common  property  senerally. 
is  destroyed  by  the  act  of  the  co-owner.*    Unless,  however, 
in  case  of  actual  ouster,  or  unless  the  common  property  is 
destroyed,  none  of  these  remedies  can,  in  general,  be  obtained. 
For,  if  it  is  the  right  of  the  person  seeking  the  remedy  to 
enter  upon  and  work  the  mine   or  quarry,  it  is  equally  the 
right  of  the  person  against  whom  he  seeks  it  to  do  so. 

Where  two  or  more  persons  are  co-owners  of  a  mine  or  Receiver  and 
quarry,  without  more,  and  disputes  take  place  between  them,  ™^^^^^- 

»  See  and  consider  Denys  v.  Shuck-  14  W.  R.  25,  is  no  authority  to  the 

burgh,  4  Y.  &  C.  Eq.  Ex.  42  ;  Job  v.  contrary  of  Job  r.  Potton,  its  facts 

Potton,  20  Eq.  84,  93,  94,  97.     Perens  being  apparently  entirely  misstated  : 

r.  Johnson,  3  Sm.  &  G.  427,  does  not  see  the  report  in  15  L.  T.,  N.  S,  521. 
contain  anything  to  the  contrary.  '  Denys  v,  Shuckburgh,  4  Y.  &  C. 

*  Job  r.  Potton,  20  Eq.  84,  93,  per  Eq.  Ex.  51. 
Bacon,  V.-C.     Cf .  Wilkinson  t?.  Hay-  *  He  Smith,  10  Ch.  85. 

garth,  12  Q.  B.  837.    Ackroyd  t>.  Briggs, 

M.M.  8 
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a  receiver  and  manager  will  not,  as  a  general  rule,  be 
appointed  at  the  instance  of  one  of  them.^  However,  if  the 
applicant  seeks  by  his  action  a  partition  or  sale,  he  will  be 
entitled  to  the  appointment  of  a  receiver  and  manager,  even 
on  interlocutory  application.' 

No  co-owner  is  entitled  to  work  in  an  improper  or  unskilful 
manner  amounting  to  destructive  waste.^  If  he  does,  he  may 
be  restrained  by  injunction.* 

(fi)  Account  and  Contribution, 

And  no  co-owner  is  entitled  to  appropriate  more  than  his 
share  of  the  produce.^  If  he  does,  an  action  for  an  account 
will  lie  against  him.^  In  accounting  he  is  bound  to  give  credit 
for  profits  earned ;  but  he  is  entitled  to  take  credit  for  the 
expenses  of  getting  and  severing  and  bringing  to  bank.^ 
Where,  therefore,  two  out  of  three  tenants  in  common  of  a 
mine  demised  their  shares ;  and  the  lessee  worked  less  than 
two-thirds  of  the  whole,  and  accounted  to  his  lessors  for  the 
agreed  rent;  it  was  held,  that,  in  accounting  to  the  third 
tenant  in  common,  he  was  bound  to  account  according  to  the 
market  value  of  the  pit*s  mouth,  less  the  expenses  of  getting 
and  severing  and  bringing  to  bank.® 

On  the  other  hand,  if  one  co-owner  chooses,  without  any 
agi'eement  with  the  others,  to  enter  on  and  work  the  mine  or 
quarry,  he  has  not,  In  respect  of  his  expenses,  a  lien  on  the 
share  of  the  others.*^  But  it  may  be  otherwise,  if  the  working 
takes  place  with  the  acquiescence  of  the  others,  and  the 
expenses  have  been  incurred  in  procuring  necessaries.^^ 


1  See  Roberts  r.  Eberhardt,  Kay, 
148,  158,  159.  The  contrary  was 
formerly  laid  down  :  see  Jefferys  v. 
Smith,  1  J.  &  W.  203 ;  Wynget  v. 
Heathcote,  cited  in  Bentley  v.  Bates, 
4  Y.  &  C.  Eq.  Ex.  187. 

3  Roberts  v.  Eberhardt,  sup.  Of 
course,  if  a  receiver  only  is  appointed, 
the  working  of  the  mine  is  stopped  : 
if  it  is  desired  to  continue  the  working, 
a  manager,  as  well  as  a  receiver,  is 
necessary  :  Ex  parte  Cambrian  Co., 
14  Ch.  D.  653. 

^  See  Wilkinson  r.  Haygarth,  12 
Q.  B.  837  ;  Job  r.  Potton,  20  Eq.  84. 


*  Ih. 

*  Denys  v,  Shuckburgh,  4  Y.  &  C. 
Eq.  Ex.  42 ;  Job  v,  Potton,  sup.  93. 

^  lb.;  Be  Smith,  10  Ch.  85.  Prior 
to  the  Jud.  Acts  such  account  might 
have  been  obtained  either  in  equity 
by  bill,  or  at  law  by  action  under  the 
Act  4  &  5  Anne,  c.  3,  s.  27  :  see  Denys 
V.  Shuckburgh,  svp. 

7  See  Job  v.  Potton,  20  Eq.  84,  97. 

8  See  ib.  97,  98.  Seethe  minutes  of 
the  order  at  p.  99. 

'  See    and    consider    Fereday    v. 
Wightwick,  1  R.  &  My.  45,  49,  50. 
10  See  Scott  v.Nesbitt,  14  Ves.  445  ; 
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6. —CO-OWNERSHIP  OF  LAND,  BUT  PARTNERSHIP  IN 

WORKING. 

(a)  Possession  and  Working — OeneraUy. 

Where  two  or  more  persons  are  partners  in  the  working  of  a  Every  partner 
mine  or  quarry  without  being  partners  in  the  mine  or  quarry  ^r^. 
itseify  any  partner  is  entitled  to  enter  upon  and  work  it  in  a 
practicable  and  feasible  way.^  He  will  not^  however,  against 
the  will  of  the  others,  be  allowed  to  send  a  separate  set  of 
miners  down  a  shaffc  to  work  his  own  share  only.  For  if 
ever}'  partner  did  this,  it  would  be  practically  impossible  to 
continue  the  working.^  There  would,  in  fact,  in  such  a  case, 
be  a  direct  interference  with  the  others.^ 

Any  such  partner  is  entitled  in  an  action  seeking  for  dissolu-  Receiver  and 
tion  and  accounts,  if  he  can  show  exclusion  or  disagreement 
between  the  partners  as  to  the  proper  method  of  working,  to 
obtain  on  interlocutory  application  an  order  for  a  receiver 
and  manager  of  the  whole  mine  or  quarry.*  Where,  however, 
dissolution  and  accounts  are  not  sought  for,  an  order  on  inter- 
locutory application  for  a  receiver  and  manager  will  not  in 
general  be  obtained.^  Nor  even  in  an  action  seeking  dissolu- 
tion and  accounts  will  such  an  order  be  obtained,  unless  the 
applicant  can  show  exclusion  or  interference  ;^  or,  at  all  events, 
inability  to  agree  upon  a  plan  for  the  working  ;^  and  it  is  not 
sufficient  to  show  mere  negative  want  of  co-operation.® 


Sayers  r.  Whitfield,  1  Enapp  P.  C. 
149. 

1  See  and  consider  Jeffeiys  v.  Smith, 
1  J.  &  W.  302  ;  Roberts  r.  Eberhardt, 
Kay,  148,  169,  161—163. 

>  See  Jefferysr.  Smith,  ^^.  ;  Tatam 
r.  Williams,  3  Ha.  355  ;  Roberts  v. 
Eberhardt,  9Up.  156, 157. 

'  See  Boberts  v,  Eberhardt,  mj). 
162, 163. 

*  Crawshay  v,  Manle,  1  Swanst. 
495,  507,  527,  529  ;  Jefferys  «.  Smith, 
»up.  d02;  Boberts  v,  Eberhardt,  tup, 
148, 155 ;  Connty  of  Gloucester  Bank 
r.  Uudry,  &c.,  Co.,  1895,  1  Ch.  687, 
638  :  cf.  Bentley  v.  Bates,  4  Y.  &  C. 
£<i.  Ex.  182. 


^  Boberts  v,  Eberhardt,  tup.  155, 
158—160. 

>  2b.  161,  162.  As  to  what  will 
constitute  interference,  see  ib. 

7  See  and  consider  Lees  v.  Jones,  3 
Jur.,  N.  S.  954. 

8  Roberts  v.  Eberhardt,  tup,  161, 
163.  For  the  form  of  an  order  which 
in  a  proper  case  will  be  made,  see 
Clegg  V.  Fishwick,  Set.  764 ;  Clarke 
V,  Smith,  ib. ;  Jefferys  v.  Smith,  ib. 
(where  the  oider  ran  "  himself  or  such 
other  person  as  he  should  think  fit 
being  a  practical  miner");  Bodewald 
V.  Wayne's  Merthyr,  &c.,  Works,  ib. 
765,  766  (where  special  provision  was 
made  as  to  debts). 

8—2 
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(fi)  Account  and  Contribution. 

Of  course,  no  such  partner  is  entitled  to  appropriate  more 
than  his  share  of  the  produce.^  If  he  does,  the  other  partners 
may  obtain  an  account  against  him.  And  they  may  do  so 
without  seeking  a  dissolution.^  For  the  necessity  of  seeking 
a  dissolution,  in  order  to  take  an  account,  applies  only  to 
mercantile  concerns  strictly  so  called.  And  mining  concerns, 
although  mercantile  for  some,  are  not  so  for  all,  purposes.^ 
The  extent  to  which,  in  such  a  case,  appropriation  will  be 
disallowed  is  illustrated  in  Clegg  v.  Clegg.^  There  A.,  B.,  and 
C,  were  tenants  in  common  of  mines  ;  A.  being  entitled  to  one 
moiety,  and  B.  and  C.  to  the  other.  Part  of  the  surface 
(called  Bent  Grange),  belonged  in  severalty  to  B.  and  C. 
Under  the  terms  of  an  agreement  with  them,  a  lessee  of  the 
mines  sank  a  shaft  through  Bent  Grange  ;  and  he  subsequently 
used  it  for  the  carriage  of  foreign  coal.  It  was  held,  that  the 
shaft,  although  made  upon  ground  which  was  the  separate 
property  of  B.  and  C,  was  in  effect  made  at  the  common 
expense  of  all  the  lessors;  and  that  A.  was,  accordingly, 
entitled  to  a  moiety  of  the  profit  made  by  the  carriage  of  the 
foreign  coal. 

If  any  such  partner  incm's  proper  and  necessary  expenses  in 
the  working,  or  incurs  expenses  to  preserve  the  mine  from  a 
calamity,  such  as  drowning,  he  is  entitled  to  have  them  deducted 
out  of  the  joint  profits  before  any  division  takes  place.^  And 
if,  in  the  course  of  the  working,  one  of  such  partners  becomes 
indebted  to  another,  the  creditor  has  a  lien  on  the  debtor's 
share  in  the  concern.^  And  such  lien  will  be  enforced  against 
a  mortgagee  or  trustee  in  bankruptcy."^ 


Co-owners 
in  general 
partners  as 
regards  third 
parties. 


(y)  Pledging  Credit. 

Whatever  relation  may  be  occupied   by  them  inter  se,  it 
seems  hardly  possible  for  two  or  more  co-owners  of  a  mine  or 


1  See  Bentley  r.  Bates,  mip,  182 ; 
Roberts  v.  Eberhardt,  snp.  158,  159 ; 
Ckgg  r.  Clegg,  3  Giff.  322. 

2  Bentley  v.  Bates,  4  Y.  &  C.  Eq. 
Ex.  182  :  see  the  observations  on  this 
case  in  Roberts  r.  Eberhardt,  Kay,  158» 
l.VJ. 


*  See  Bentley  r.  Bates,  tup,  190. 

*  3  Giff.  322. 

*  Roberts  r.  Eberhardt,  Kay,   148, 
161,  162. 

*  Fereday  r.  Wightwick,  1  R,  &  My 
45,  Taml.  250. 

^  Fereday  r.  Wightwick,  suy. 
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quarry,  who  work  it  in  partnership,  to  avoid  holding  them- 
selves out  to  the  world  as,  and  subjecting  themselves  to  all  the 
consequences  of  being,  partners  in  the  land.* 

c— ORDINABY  PARTNERSHIP.* 

(a)  Possession  and  Working — Generally. 

Any  ordinary  partner  in  the  working  of  a  mine  or  quarry,  Every paitner 
and  also  in  the  land  itself,  is  entitled  to  enter  upon  the  mine  ^rk.    ^^ 
or  quarry  and  work  it,  and  he  cannot  be  prevented  from  so 
doing  by  the  others.     But  he  must  work  it  in  a  practicable  and 
feasible  way,  and  not  in  a  wasteful  way.' 

Any  such  partner  is,  in  general,  entitled  in  an  action  Receiyerand 
seeking  for  dissolution  and  accounts,  if  he  can  show  exclusion,  "^se^^- 
or  waste,  or  disagreement  between  the  partners  as  to  the 
proper  method  of  working,  to  obtain,  on  interlocutory  applica- 
tion, an  order  for  a  receiver  and  manager  of  the  mine  or 
quaiTv.^  And  the  mortgagee  of  a  partner  has  a  similar  right 
against  the  other  partners.^  Even  before  the  Jud.  Acts  this 
was  so ;  mining  operations  having  always  been  regarded  as  a 
species  of  trade.^  Where,  however,  dissolution  and  accounts 
are  not  sought,  such  an  order  will  not  be  obtained  ;^  except 
under  very  special  circumstances.^  Nor  even,  in  an  action 
seeking  dissolution  and  accounts,  will  such  an  order  be  obtained 
unless   the  applicant  can  show  exclusion  or  interference,®  or 

1  See  Crawshay  v,  Manle,  1  Swanst.  Wood,  2 1^.  556,  558  ;  Roberts  v,  Eber- 

523.  hardt,  Kay,  148,  161, 162. 

*  Of  course  it  does  not  follow,  that,  *  See  ib. :  cf.  Clegg  v.  Fishwick,  1 

where  two  or  more  persons  take  a  lease  M.  &  G.  294.    For  the  form  of  the 

of  a  mine  for  a  specified  period  for  order,  see  ante^  p.  116,  n.  ^. 
partnership  purposes,  the  duration  of  '  See  Bentley  r.  Bates,  4  Y.  &  (\ 

the  partnership  is  co-extensive  with  £q.  Exch.  182,  187. 
that  period :   see  Jefferys   «.  Smith,  •  See  Jefferys  v.  Smith,  1  J.  &  W. 

1  J.  &  W.  301  ;  Crawshay  r.  Manle,  1  302:   see  also  ante,    p.  73,  n.  ^,   and 

Swanst.  508, 516, 521, 522, 526.    Where  other  cases  there  cited, 
there  is  a  conflict  of    evidence,  the  '  Roberts  v.  Eberhardt,  Kay,  148, 

onus  of  establishing  that  there  is  more  158 — 160  :     Rowlands     r.       Evans, 

than  a  partnership  at  will  lies  upon  Williams  v.  Rowlands,  30  Beav.  302. 
him  who  asserts  that  fact :  Burden  r.  ^  For  an    instance    of  which,    see 

Barkus,  3  Giff.  412,  4  De  G.  F.  &  J.  42.  Sheppard  i\  Oxenford,  1  K.  &  J.  491. 

'  See  and  consider  Norway  r.  Rowe,  'Roberts  p.  Eberhardt,    gup.  161, 

19  Ves.  157,  159  ;  Crawshay  r.  Maule,  162.    As  to  what  will  constitute  inter- 

1  Swanst.  495,  507,  526,  529  ;  Jefferys  ference,  see  ib. 
r.  Smith,  1  J.  &  W.  302;   Rowe  v. 
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clear  mismanagement  of  a  particular  and  specified  nature  ;^ 
or^  at  all  events,  inability  to  agree  upon  a  plan  for  the  work- 
ing ;^  and  it  is  not  sufficient  to  show  mere  negative  want  of 
co-operation.^  A  fortioriy  such  an  order  will  not  be  obtained, 
where  dissolution  is  not  sought  for,  and  the  application  is 
made  on  behalf  of  a  lunatic.  For  it  would  be  unjust  to  compel 
any  person  to  carry  on  a  partnership  with  the  committee  of  a 
lunatic,  and  thereby  subject  him  to  the  necessity  of  having 
every  question  as  to  outlay  in  the  management  determined  by 
the  Court.* 

Whatever  may  be  the  rights  of  a  person  who  is  the  mort- 
gagee of  another  person,^  if  afterwards  he  also  becomes  his 
partner,  he  is  bound  to  have  regard  not  merely  to  his  position 
as  mortgagee,  but  to  his  position  as  partner.^  Having  regard 
to  the  latter  position,  he  cannot  wholly  exclude  the  mortgagor 
from  interference  ;  and  he  must  keep  regular  accounts  of  his 
receipts  and  payments  and  other  transactions  in  relation  to 
the  mine,  and  allow  the  mortgagor  constant  access  for  the 
purpose  of  inspecting  them.^  But  if  he  complies  with  his 
obligations  in  these  respects,  he  will  not  have  a  receiver  and 
manager  appointed  against  him.^ 

If  one  of  two  or  more  partners  in  a  mining  concern  wishes 
to  obtain  an  order  for  the  appointment  of  a  receiver  and 
manager,  he  must,  in  consequence  of  the  fluctuating  value  of 
mining  propert}'^,  be  prompt  to  take  the  proper  steps ;  and  if 
he  neglects  to  do  so  until  the  mine  has  proved  profitable,  he 
will  be  deprived  of  his  right.® 

(^  Account — Trusts — Contiibution. 

Every  oartner       Of  course,  no  partner  is  entitled  to  appropriate  more  than 
accoud^        his  share  of  the  produce.^o  jf  he  does,  the  other  partners  may 


Delay. 


»  Rowe  V,  Wood,  2  J.  &  W.  556. 
Dissolution  was  not  prayed  for,  but 
the  refusal  of  the  application  was  not 
put  upon  that  ground. 

5  Jefferys  v.  Smith,  1  J.  &  W.  298. 
302  ;  Lees  r.  Jones,  3  Jur.,  N.  S.  954. 

"  Roberts  v.  Eberhardt,  gup.  148, 
161,  163. 

♦  Bowlands  v,  Evans,  Williams  t*. 
Bowlands,  30  Beav.  302,  310. 


*  See  ante,  p.  92  et  seq, 

«  Bowe  V,   Wood,  2  J.  &  W.  556, 
567. 

7  Ih.  658,  559. 
»  lb,  559. 

•  See  Sheppard  r.  Ozenford,  1  K.  & 
J.  497,  498. 

w  Bentley  f.  Bates,  4  Y.  &  C.  £q, 
Ex.  182. 
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obtain  an  account  against  him  ;^  and  without  seeking  a  dissolu- 
tion.^ A  mortgagee  in  possession  being  bound  to  account  on 
the  footing  of  wilful  default,  and  a  partner  not  being  so  bound, 
it  is  doubtful  upon  what  principle  a  person  ought  to  account 
who  unites  in  himself  the  two  characters.* 

The  mortgagee  of  a  partner  in  a  mine  or  quarry  has  a  right  Rights  of 
to  an  account  against  the  other  pai-tners.*  He  is  also  entitled,  ^rtne^f^  ^ 
in  default  of  payment,  to  the  usual  foreclosure  judgment.^ 
And,  consequent  upon  the  latter  relief,  he  is  entitled  to  have 
an  account  taken  of  the  profits  of  the  concern  made  since  the 
issue  of  the  writ ;  to  have  an  account  taken  of  what  the  debts 
and  liabilities  of  the  concern  consist ;  and  to  have  it  ascer- 
tained, as  between  him  and  the  other  partners,  what  proportion 
of  such  debts  and  liabilities  is  properly  attributable  to  the 
share  mortgaged  to  him.*  Such  share  cannot,  moreover,  as 
between  him  and  the  other  partners,  if  they  knew  of  and 
assented  to  the  mortgage,  be  affected  by  any  burdens  which 
were  not  thrown  upon  it  by  some  contract  in  force  at  the  time 
when  the  mortgage  was  effected.^  The  mortgagee  is  not,  how- 
ever, in  having  the  account  taken,  entitled,  as  against  the 
other  partners,  to  any  account  of  profits  paid  or  distributed 
before  the  issue  of  the  writ.^  Nor  is  he  entitled  to  contest  the 
propriety  of  the  way  in  which  previous  calls  made  upon  the 
other  partners  in  respect  of  their  shares  have  been  applied, 
or  to  require  the  other  partners  to  account  for  their  previous 
management  of  the  concern.^  In  case  the  instrument  under 
which  the  partners  have  worked  contains  a  clause  of  pre- 
emption, the  other  partners  are  entitled,  in  the  events  of  a 
foreclosure  judgment  being  obtained  against  the  mortgagor 
and  of  his  being  absolutely  foreclosed,  to  have  a  day  fixed 
within  which  they  or  some  or  one  of  them  may  redeem  the 

^  Clegg  tr.  Edmondson,  8  De  G.  M.       Ex.  182  :  see  also  Redmayne  r.  For- 
&  G.  811,  814.  ster,  2  Eq.  467,  477.     Cf.  Watson  v, 

*  Bentlej  r.  Bates,  suj?.  182  ;  ante,      Eales,  23  Beav.  294. 

p.  114  :  see  the  obserratioiis  on  this  *  Redmayne    v,   Forster,  sup. :   cf. 

case  in  Roberts  v.   Eberhardt,   Kay,  Watson  r.  £ales,  sup. 

158.  •  Redmayne  V.  Forster, «?//;.  477,  47.S. 

'  The  point  was  mooted,  but  not  '  Jb.  477. 

decided,  in  Rowe  r.  Wood,  2  J.  &  W.  «  lb, 

566,  557,  ^  lb. 

*  Bentley  r.   Bates,  4  Y.  &  C.  Eq. 
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mortgage.^  And  in  such  a  case,  inasmuch  as  each  of  the 
other  partners  is  entitled  to  see  that  the  amount,  upon 
payment  of  which  he  is  entitled  to  redeem  the  mortgage,  is 
properly  ascertained,  he  is  a  necessary  party  to  an  action  by 
the  mortgagee  to  realize  his  security.^ 

If  a  mine  or  quarry  is  held  upon  lease  by  a  partnership, 
and  any  partner  before  or  upon  the  expiration  of  the  lease 
obtains  a  renewal  of  it  in  his  own  name,  he  will  be  a  trustee 
of  it  for  the  partnership.'  And  the  fact  that  the  partnership 
is  at  will,  or  that  the  lessor  would  not  have  renewed  to  the 
co-partners,  is  immaterial.*^  And  the  mere  communication  of 
the  intention  to  apply  for  the  renewal  is  also  immaterial, 
especially  if  the  person  obtaining  it  is  the  managing  partner.'^ 

If  any  partner  in  a  mine  or  quarry  incurs  proper  and 
necessary  expenses  in  the  working;  or  incurs  expenses  to 
preserve  the  mine  from  a  calamity,  such  as  drowning ;  he  is 
entitled  to  have  them  deducted  out  of  the  joint  profits  before 
any  division  takes  place.®  He  is  also  in  general  entitled,  in 
case  the  working  results  in  a  loss,  to  call  upon  the  other 
partners  for  a  contribution.^  And  it  is  in  general  immaterial, 
that  the  loss  should  consist  of  damages  given  against  him  for 
a  partnership  act.^  But  not  so,  where  the  loss  is  due  to  his 
own  personal  misconduct  or  gross  negligence.  Thus,  where 
a  managing  partner,  although  without  knowingly  trespassing, 
worked  beyond  the  limits  of  a  colliery  without  proper  inquiry 
as  to  the  limits ;  and  continued  his  workings  after  notice  that 
he  was  trespassing,  without  consulting  his  partners,  and  when 


»  Ih,  477,  478. 

^  lb.  478.  As  to  the  general  law, 
see  8.  31  of  Partnership  Act,  1890. 

•  Featherstonhaugh  v.  Fenwick,  17 
Ves.  298  ;  Senhouse  r.  Christian,  cited 
19  %b.  167, 159, 19  Beav.  356,  n.,  357,  n. ; 
Clegg  r.  Fishwick,  1  M.  &  G.  298  ; 
<  "egg  r.  Edmondsoii,  8  De  G.  M.  &  G. 
tn  ;  (^?ements  r.  Hall,  2  De  G.  &  J. 
173,  186,  189,  which  reversed  S.  C.  24 
Beav.. 333  :  see  also  Norway  v.  Rowe, 
19  Ves.  159. 

*  Clegg  V.  Edmondson,  suj). 

^  lb.  For  the  form  of  the  declara- 
tion which  will  be  made  in  such  a 


case,  see  Clegg  r.  Fishwick,  Set.  2168, 
2169.  An  inquiry  was  directed  in 
Clements  r.  Hall,  «//;.,  of  what  the 
testator's  int€rest  consisted  at  his 
death,  and  whether  it  had  determined, 
and  if  so,  how ;  the  testator  having 
been  the  cestui  que  trust :  see  Set. 
2201. 

•  Roberts  v.  Eberhardt,  Kay,  148, 
161,  162  ;  Burdon  t-.  Barkus,  4  De  G. 
F.  &  J.  51. 

7  See  German  Mining  Co.,  4  De  G. 
M.  &  G.  41,  42 

«  Thomas  r.  Atherton,  10  Ch,  D. 
199. 
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it  was  eyident  both  that  his  right  to  work  was  extremely 
doubtful,  and  that  the  profits  to  be  expected  from  so  doing 
were  small;  it  was  held,  that  the  other  partners  were  not 
liable  to  contribute  to  a  sum  awarded  as  damages  for  the 
trespass.^  If,  in  the  course  of  the  working,  one  partner 
becomes  indebted  to  another,  the  creditor  has  a  lien  upon  the 
debtor's  share  in  the  concern.^  And  such  lien  will  be 
enforced  against  a  mortgagee  or  trustee  in  bankruptcy.^  The 
managing  partner  of  a  mine  or  quarry  cannot  be  made  liable 
for  not  advancing  more  money  in  the  working  than  a  prudent 
owner  would  have  done.* 

If  one  of  two  or  more  partners  in  a  mining  concern  positively  Accounts- 
abandons  his  interest,  and  the  other  partner  or  partners  accept  abandonment. 
the  abandonment,  the  abandoning  partner  cannot  subsequently 
claim  an  account.     And  it  is  immaterial  that  he  had  a  legal, 
and  not  a  mere  equitable,  interest.^ 

And  if  one  of  two  or  more  such  partners  wishes  to  obtain  an  Accoont— 

_,         mere  delay— 

account ;  and  if,  having  a  mere  equitable  interest,  to  give  enect  when  fataL 
to  which  the  aid  of  the  Court  is  necessary,  he  wishes  to  obtain 
that  aid ;  he  must,  having  regard  to  the  fluctuating  and 
hazardous  character  of  mining  operations,  be  prompt  in 
asserting  his  claim.  And,  if  for  a  considerable  time,  during 
which  the  mining  operations  have  been  unprosperous,  he  has 
neglected  to  assert  his  claim,  he  will  not  be  permitted  to  come 
forward,  and  claim  an  account,  when  the  operations  become 
successful.^  And  even  if  his  position  is  that  of  a  person  who 
has  a  legal  interest,  and  whose  interest  it  is  attempted  to 
disturb,  he  will  not,  if  he  has  neglected  to  assert  his  rights  for 
a  considerable  time,  during  which  the  operations  have  been 
unprosperous,  and  during  which  he  has  refused  to  bear  a  part 
of  the  expenses,  be  allowed  to  claim  an  account,  when  the 
concern  becomes  prosperous.^     And,  by  analogy  to  the  Statute 

1  Ih.  185, 199  et  9eq,  •  See  Clarke  v.  Hart,  6  H.  L.  C. 

*  Norway  v.  Rowe,   19  Ves.  160 ;       633 ;  Rule  v.  Jewell,  18  Ch.  D.  660, 
Fereday  r.  Wightwick,  1  R.  &  My.  45,      663. 

Taml.  250.  7  See  Prendergast  v,  Turton,  1  Y.  & 

«  Fereday  v,  Wightwick,  gup.  C.  C.  C.  98,  affirmed  13  L.  J.  Ch.  268 

*  Rowe  V.  Wood,  2  J.  &  W.  566.  (where  an  interval  of  eleven  years 
»  Clarke  r.  Hart,  6  H.  L.C.  at  p. 656  ;  had  elapsed)  ;  Rule  r.  Jewell,  18  Ch. 

Palmer  v.  Mooie,  1900,  A.  C.  293,  298.      D.  660.    See  also  Clarke  r.  Hart,  mv. 


122 


WORKING   AND   U8EB   AS 


[chap.  ^^. 


When  not 
fatal. 


Trust — delay 
— when  fatal. 


of  Limitations,  a  neglect  for  six  years  will  for  this  purpose  be 
considered  sufficient.^ 

If,  however,  a  person  who  has  a  legal  interest  can  show, 
that,  throughout  the  interval  during  which  he  had  refused  to 
contribute,  he  had  insisted  on  his  rights,  and  that  his  rights 
had  been  recognised  by  the  other  partners,  he  will  not  be 
disentitled  to  relief.^  To  disentitle  him  he  must  be  shown  to 
have  positively  abandoned  his  rights.  Mere  laches  are  not  a 
bar  to  a  person  who  has  a  legal  interest.^  But  where  such  a 
person  obtains  relief,  he  can  only  do  so  upon  the  terms  of 
undertaking  to  bear  his  due  proportion  of  the  expenditure, 
and  of  allowing  to  the  other  partners  interest  at  £5  per  cent, 
per  annum  upon  the  excess  of  their  expenditure  beyond  their 
proper  proportion.* 

On  similar  principles  the  right  to  enforce  a  trust  of  mining 
property  will  in  many  cases  be  lost  unless  it  is  promptly 
asserted  ;'^  such  property  being  "  subject  to  extraordinary 
contingencies,"  and  requiring  for  its  productiveness  **  a  large 
and  uncertain  outlay."  ^  If,  for  instance,  one  of  two  partners 
in  a  leasehold  mine,  before  or  upon  the  expiration  of  the 
lease,  obtains  a  renewal  of  it  in  his  own  name ;  and  the  other 
partner,  instead  of  immediately  enforcing  the  trust  which 
thereupon  arises  in  his  favour,^  permits  the  lessee  to  continue 
the  working ;  and  neither  applies  for  accounts,  nor  offers  to 
contribute  to  the  expenses  ;  he  will  after  a  time  lose  his  right 
to  relief.^     And  in  such  a  case  the  mere  continual  assertion 


1  Rule  r.  Jewell,  giip.,  per  Kay,  J.  : 
cf.  Clegg  r.  Edmondson,  8  De  G.  M. 
&  G.  810. 

«  See  Clarke  r.  Hart,  6  H.  L.  C. 
633,  affirming  Hart  r.  Clarke,  6  De 
G.  M.  &  G.  232,  which  reversed  Hart 
V.  Clarke,  19  Beav.  349.  Here  an 
interval  of  four  years  had  elapsed. 
Cf.  Rule  t\  Jewell,  18  Ch.  D.  660,  664, 
665. 

*  Clarke  r.  Hart,  sup.  ;  Garden, 
&c.,  Co.  r.  M'Llster,  1  A.  C.  39,  67  ; 
Rule  V,  Jewell,  gujj. :  see  also  £r- 
langer  r.  New  Sombrero  Co.,  3  A.  C. 
1282, 1283. 

*  Clarke  v.  Hart,  sup, 

*  See  Clarke  r.  Hart,  6  H.  L.  C.  633 ; 


Clegg  r.  Edmondson,  8  De  G.  M.  &  G. 
787  ;  Whallej'  r.  Whalley,  2  De  G.  F. 
&  J.  310,  331. 

*  Clegg  r.  Edmondson,  imp,  |787, 
808,  per  Turner,  L.  J.  :  see  also 
Clements  i;.  Hall,  2  De  G.  &  J.  186, 
189. 

7  See  ante,  p.  120. 

^  See  Senhouse  v.  Christian,  cited 
19  Ves.  157,  159;  19  Beav.  356,  n., 
357,  n. ;  Norway  v,  Rowe,  19  Ves.  156, 
157 ;  Tatam  r.  Williams,  3  Ha.  356 ; 
Clegg  r.  Edmondson,  sup.  787.  In 
the  last  case  the  plaintiff  took  no 
step  for  nine  years.  See  also  Clemen  i* 
r.  Hall,  sup.  186—188. 
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of  a  claim,  unaccompanied  by  any  act  to  give  effect  to  it,  will 
not  be  sufficient  to  keep  alive  a  right,  which  would  otherwise 
be  precluded.^  It  would  not  have  had  that  effect  as  against 
the  Statutes  of  Limitations;  and  in  the  case  of  mining 
property  the  Court  goes  beyond  the  analogy  of  the  Statutes.^ 
And  it  must  always  in  such  a  case  be  difficult  for  a  claimant 
to  get  rid  of  the  objection  of  delay  by  attempting  to  show  that 
the  mine  in  question  had  been  tested  and  explored,  and  that 
DO  uncertainty  whatever  attached  to  its  value.  For  no  **  degree 
of  science,  foresight,  and  examination  affords  a  sure  guarantee 
against  sudden  losses,  disappointments,  and  reverses  "  in  the 
working  of  a  mine.^  And  the  same  rule,  which  applies  against 
a  beneficial  owner,  applies  against  a  personal  representative.^ 

The  objection  of  delay  may,  however,  be  got  rid  of  by  the  When  not 
claimant  showing  that  he  has  applied  for  accounts  of  the  ^ 
working,  and  that  the  application  has  been  refused.  For,  in 
such  a  case,  he  has  been  kept  in  ignorance  of  the  circumstances 
which  were  necessary  to  enable  him  to  decide  as  to  the  propriety 
of  insisting  on  his  right.^  And  of  course  the  objection  can  be 
got  rid  of,  if  the  claimant  has  been  under  disability.^  And  in 
doubtful  cases  the  non-communication  of  the  intention  to  apply 
for  the  renewal,  or  the  smallness  of  the  subsequent  outlay  and 
profits,  is  an  element  in  favour  of  the  claimant.'^  The  doctrine, 
that  delay  is  fatal  to  the  enforcement  of  a  trust,  does  not  appear 
to  apply  with  the  same  force  where  the  trust  is  express  as 
where  it  is  constructive.^ 

(y)  Pledging  Credit. 

The  manager  of  a  mining  partnership,   whether  he  be  a  Dealings  on 
partner  or  not,  may,  primd  facie,  as   between   the   partners  ^^    ^ ' 


^  Clegg  r.  Edmondson,  sup. 

>  Ih.  810 :  cf .  Rule  v.  Jewell,  18 
Ch.  D.  660 ;  ante,  pp.  121,  122. 

>  Clegg  r.  Edmondson,  8  De  G.  M. 
k  G.  814,  per  Knight  Bruce,  L.  J. 

*  See  Clements  r.  Hall,  2  De  G.  F. 
&  J.  186,  188. 

*  See  ih.  173,  188  (reversing  S.  C. 
24  Bear.  333),  per  Lord  Cian worth. 

'  Clegg  V,  Edmondson,  tup,  813. 
'  Clements  r.  HaU,  2  De  G.  F.  &  J. 


189, 190,  per  Turner,  L.  J.  The  latter 
judge  laid  it  down,  that  in  all  cases, 
where  the  right  to  enforce  the  trust 
is  sought  to  be  defeated,  the  grounds 
put  forward  for  defeating  it  should  be 
watched  with  jealousy. 

8  See  Walker  v.  Jefferys,  1  Ha.  341  ; 
Clegg  r.  £dmondson,  mip,  808,  812 : 
cf.  ante,  p.  122.  But  see  Whalley  v, 
WhaUey,  2  De  G.  F.  &  J.  310, 
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generally  and  the  creditor,  bind  the   partners   generally   by 

incurring  debts  for  wages  and  goods  and  by  other  deahngs  ou 

credit  for  the  purpose  of  working  the  mine,  if  such  a  course 

appear  to  be  necessary  or  usual  in  the  management ;  and  such 

creditor  may  sue  any  partner  accordingly.^       And  even  if,  in 

such  a  case,  the  concern  is  being  carried  on  with  a  smaller 

amount  of  capital  than  the  amount  agreed  on  at  the  time  of 

its  formation,  the    defendant  will  not  be  free  from  liability, 

if  he   has  acquiesced  in  that  course   of  management.^      Of, 

course,    however,    in     every    such    action    it    must    appear 

that  the  defendant  is  in  fact  a  partner,  or  has  held  himself 

out  as  such.^     And,  if  the  goods  supplied  are  not  necessar}' 

or    usual   in   the   working,    the   partners   are   not  liable    for 

their  price.* 

Borrowing  It  is  doubtful  whether  the  authority  of  the  manascer  extends 

money.  .  , 

so  as  to  bind  the  partners  by  borrowing  money  on  their  credit, 

although  such  money  be  applied  for  the  necessary  pui*poses  of 
the  mine.  In  Burmester  v.  Norris  ^  an  action  to  fix  the  partners 
with  liability  failed.*  In  DiLcarrey  v.  Gill  ^  and  Brown  v. 
Kidger  ®  similar  actions  succeeded.  It  is  not  easy  to  see  wh}' 
the  prima  facie  position  of  an  ordinary  mining  partnership  or 
company,  as  regards  the  authority  of  the  members  to  bind 
each  other  by  borrowing  money  for  the  necessary  purposes  of 
the  concern,  should  differ  from  that  of  other  trading  partner- 
ships or  companies.®  At  all  events,  if  the  moneys  in  question 
are  not  borrowed  from  strangers,  but  are  advanced  by  some 
of  the  partners  themselves  at  the  request  of  the  manager  or 
managers,  they  will  be  treated  as  debts  due  from  the  partner- 
ship ;  ^^  and  will,  moreover,  prima  facie,  be  allowed  to  carry 

'  German  Mining  Co.,  4  De  G.  M.  •  See   also  German  Mining  Co.,  4 

&  G.  19,  40,  41.     The  same  principle  De  G.  M.  &  G.  35. 

applies  in  the  case  of  cost-book  mines  :  '  M.  &  M.  450,  4  C.  &  P.  121. 

see  post,  pp.  513  et  seq.  «  3  H.  &  N.  853. 

'^  Steigenberger  t>.  Carr,  3  Man.  &  *  The    law    as   respects    cost-book 

G.   191,   3   Scott.    N.   R.   466.      The  mines  stands  upon  a  different  footing  : 

same  principle    applies    in   the  case  see  postj  pp.  517,  518.    See,  however, 

of  cost-book  mines  :  see  post,  p.  514.  the  observations  of  Turner,  L.  J.,  in 

8  Pott    V.    Eyton,   3  Com.  B.   32  :  German  Mining  Co.,  4  De  G.  M.  &  G. 

cf.  Carter  v.  Whalley,  1  B.  &  Ad.  11.  S9  et  seq. 

*  Copper   Miners'   Co.    r.   Fox,    16  ^^  lb,   19  ;  where  the  company  in 
Q.  B.  229.  question  was  the  same  as  in  Burmester 

*  6  Exch.  796.  c.  Norris,  siip. 
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interest.^     And  if  the  moneys  in  question  are  advanced  by  the 

managers,  they  may   be  entitled   to  be   indemnified   by  the 

partners.^ 

However,  primd  facie,  the  manager  of  a  mining  concern  has  Negotiable 

no  authority  to  bind  the  partners;  nor  has  any  partner  ^°®^"^°^®^ 
authority  to  bind  the  other  partners ;  by  drawing,  or  making, 
or  accepting,  or  indorsing  bills  of  exchange  or  promissory 
notes.^  In  such  cases  the  person,  who  draws,  or  makes,  or 
accepts,  or  indorses  a  bill  of  exchange  or  a  promissory  note, 
is  alone  liable.  And  where  a  bill  is  drawn  upon  a  mining 
concern,  and  accepted  by  one  of  the  partners,  not  in  his 
individual  capacity,  but  by  procuration  for  the  concern,  the 
partner  so  accepting  is  personally  liable.*  Knowledge  or 
acquiescence  may,  however,  render  a  partner  liable  who  would 
otherwise  not  be  so.* 

>/ ft.  |irr  Knight  Bruce,  L.  J.,  Tur-  Morrell,    12    A.    &    E.    745;    Brown 

i\er,  L.  J.,  doubting.  r.  Kidger,  3  H.  &  N.  853.     The  law 

'  German  Mining  Co. ,  sup.  as  to  cost-book  companies  is  the  same  : 

*  Ducarrey   r.   Gill,  M.  &  M.  460,  seejwst,  p,.  518. 
4  C.  &  P.  121  ;  Bentley  r.  Bates,  4  *  Owen  r.  Van  Uster,  10  C.  B.  318. 

Y.  &  C.  Eq.  Ex.  191  ;  Thicknesse  v,  *  Harrison  r.  Heathom,  6  M.  &  G. 

Brumilow,  2  Cr.  &  J.  425;  Brown  t?.  81  ;  Thicknesse  r.  Bromilow,  «»;7.     Cf. 

Btere,  16  M.  &  W.  252 :  cf.  Bult  r.  Brown  r.  Byers,  siip. 


CHAPTER  VII. 

POWEES    WITH    RESPECT    TO    SALES,    PURCHASES, 

MORTGAGES,  ENFRANCHISEMENTS,   PARTITIONS, 

EXCHANGES,   AND   INCLOSURES. 


Lunatic. 


Be  Smith. 


Sect.  1.— TENANT  IN  FEE. 

The  committee  of  a  lunatic  may,  under  the  authority  of  the 
Court,  sell,  partition,  or  exchange  mines  or  quarries  belonging 
to  the  lunatic.^  And  land  containing  such  mines  or  quarries 
may  be  sold,  partitioned,  or  exchanged  without  the  mines  or 
quarries,  and  without  any  obligation  to  leave  support  for  the 
surface.^  The  lunatic  has  the  same  interest  in  the  moneys 
received  on  any  such  sale,  partition,  or  exchange,  as  he  would 
have  had  in  the  property  dealt  with ;  and,  on  his  death,  moneys 
received  for  equality  of  exchange  or  partition  are,  subject  to 
the  application  thereof  for  any  purposes  authorised  by  the  Act, 
considered  as  real  estate.^ 

Where  two  persons  of  sound  mind  were  tenants  in  common 
of  mines  with  a  lunatic ;  and  the  two  sold  a  part  of  the  mines, 
and  granted  a  lease  of  another  part  in  consideration  of  a  gross 
sum  payable  by  instalments  within  a  limited  time ;  and  one  of 
the  two  subsequently  became  a  lunatic;  and  the  other  sold 
and  granted  a  lease  of  other  parts  in  like  manner ;  and  the 
sales  and  leases  were  subsequently  confirmed  by  the  Court ; 
and  the  first  lunatic  died  leaving  the  second  lunatic  her  heir- 
at-law  and  sole  next  of  kin ;  and  the  second  lunatic  then  died  ; 
it  was  held  (1)  that  the  leases  were  in  the  nature  of  absolute 
sales  ;  (2)  that  the  confirmation  of  the  sales  and  leases  operated 
as  sales  under  the  order  of  the  Court ;  and  (8)  that,  as  between 
the  real  and  personal  representatives  of  the  second  lunatic,  the 
proceeds  both  of  the  sales  and  the  leases  effected  after  she  became 


*  See  Lun.  Act,  1890  (53  &  54  Vict, 
c.  5),  8.  120. 


»  Re  Dicconson,  15  Ch.  D.  316. 
»  53  &  64  Vict.  c.  5,  8. 123. 
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such  belonged  to  her  heir-at-law  as  real  estate.  But  it  was 
held  (4)  that  the  shares  of  both  the  lunatics  in  the  proceeds  of 
the  sale  and  lease  in  which  the  second  lunatic  concurred  were 
converted  and  belonged  to  the  second  lunatic's  next  of  kin.^ 


Sect.  2.— TENANT  FOR  LIFE. 

(a)  Lands  Clauses  Cons.  Act^  1845. 

A  tenant  for  life  may  sell  minerals  under  section  7  of  the  May  sell. 
Lands  CI.  Act.  But,  if  he  does,  and  if  at  the  time  the 
minerals  are  not  in  lease,  he  is  only  entitled  to  the  income  of 
the  proceeds,  and  he  is  not  entitled  to  the  corpus  or  to  an 
apportioned  part  of  it.  And  it  is  immaterial,  that  he  is  unim- 
peachable for  waste ;  or  that  the  whole  of  the  minerals  could 
probably  have  been  worked  out  during  his  lifetime ;  or  even 
that  a  specified  part  of  them  could,  but  for  pending  litigation 
between  him  and  the  purchasing  company,  have  been  worked 
out  prior  to  the  sale.  He  cannot  be  said  to  be  a  ''  party 
becoming  absolutely  entitled  to  such  money  "  within  section 
69  of  the  Act.* 

08)  Settled  Estates  Act,  1877. 
Under  the  Settled  Estates  Act,  1877,  sales  of  land  con-  May  sen 

under  Court 
taining    mines  or  quarries  may,   under  the  authority  of  the 

Court,  be  obtained  at  the  instance  of  a  tenant  for  life.^     And 

on  any  sale  of  land,  which  may  be  authorised,  ''  any  earth, 

coal,  stone,  or  mineral  may  be  excepted,  and  any  rights  or 

privileges  may  be  reserved,  and  the  purchaser  may  be  required 

to  enter  into  any  covenant  or  submit  to  any  restrictions  which 

the  Court  may  deem  advisable."*     And  the  Court  has  power 

under  the  Act  to  authorise  a  sale  of  mines  with  an  exception 

1  Be  Smith,  10  Ch.  79,  a  decision  receipt  of  the  rents  and  profits,  of  any 

under  the   repealed  Lnn.  Beg.  Act,  settled  estates   for    a   term  of  years 

1853.  determinable  on  his  death,  or  for  an 

'  Bobinson's     Settlement     Trusts,  estate  for  life  or  any  greater  estate  " 

1891,  3  Ch.  129  :  see  also  post,  p.  367.  (s.  23). 

3  S.  16.    Leave  to  sell  is  obtainable  ^  S.  19.    For  the  form  of  the  order, 

at  the  instance  of  "  any  person  en-  see  Set.  1801,  1802 ;  Re  Barrow,  Set. 

titled   to  the  possesfiion,  or    to    the  1802,  1803. 
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Application  of 
proceeds. 


of  the  surface;^  or,  with  an  exceptioa  of  the  sarface,  a 
grant  of  mining  easements  over  the  surface,  and  a  reservation 
of  rent  in  consideration  of  such  grant.^ 

All  money  to  be  received  on  any  sale  effected  under  the 
authority  of  the  Act  may,  if  the  Court  shall  think  fit,  be  paid 
to  any  trustees  of  whom  it  shall  approve,  or  otherwise  must 
be  paid  into  Court ;  and  such  money  must  be  applied,  as  the 
Court  may  from  time  to  time  direct,  to  some  or  one  of  the 
purposes  mentioned  in  the  Act ;  ^  or  if  in  Court,  it  may  be 
invested  or  applied  as  capital  money  arising  under  the  Settled 
Land  Act,  1882.^  And  until  the  money  can  be  so  applied 
it  must  be  invested,  and  the  dividends  paid  to  the  parties 
entitled.* 


Meanings  of 
"  mines  and 
minerals  "  and 
"  mining 
purposes." 


(y)  Settled  Land  Acts^ 

In  the  Settled  Land  Act,  1882,  ''  mines  and  minerals  mean 
"  mines  and  minerals  whether  already  opened  or  in  work,  or 
*'  not,^  and  include  all  minerals  and  substances  in,  on,  or  under 
'*  the  land,  obtainable  by  underground  or  by  surface  working ;  "  ^ 
and  ''  mining  purposes  include  the  sinking  and  searching  for, 
**  winning,  working,  getting,  making  merchantable,  smelting, 
**  or  otherwise  converting  or  working  for  the  purposes  of  any 
"manufacture,  carrying  away,  and  disposing  of  mines  and 
"  minerals,  in  or  under  the  settled  land,  or  any  other  land,  and 
**the  erection  of  buildings,  and  the  execution  of  engineering 
"  and  other  works,  suitable  for  those  purposes.*'  • 


1  Be  Mallin's  Estates,  3  Giff.  126, 
nom.  Re  Law,  7  Jar.,  N.  S.  511  ;  Re 
Gray's  Estates,  W.  N.  1875,  p.  106  ; 
decisions  under  the  repealed  Act  19 
&  20  Vict.  c.  120,  s.  11.  See  the 
former  case  for  an  illustration  of  the 
terms  on  which  such  a  sale  may  be 
sanctioned.  For  the  form  of  the 
order,  see  Set.  1801. 

2  Re  Milward's  Estate,  6  Eq.  248,  a 
decision  under  the  same  Act.  For  the 
form  of  the  order,  see  Set.  1801,  1802. 

»  S.  34  :  see  also  s.  35. 

*  45  &  46  Vict.  c.  38,  s.  32:  see 
jH)^^  p.  130. 

*  S.  36,     For  the  form  of  order,  see 


Set.  1800.  For  an  order  authorising  a 
sale  with  an  exception  of  minerals  and 
approving  of  the  investment  of  part 
of  the  proceeds  in  the  purchase  of 
other  land,  see  Re  Okeover ;  Wheeler 
r.  Tootel,  Set.  1805. 

«  1882,  1884,  1887,  1889,  and  1890. 

'  As  to  open  and  new  mines  or 
quarries,  see  ante^  pp.  35  et  seq, 

*  S.  2  :  cf.  ante^  pp.  4  et  seq.  The 
expression  "mines  or  minerals"  is 
occasionally  used  in  the  Act ;  but  this, 
of  course,  is  equivalent  to  "  mines  and 
minerals." 

»  S.  2. 
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Section  8  of  the  Settled  Land  Act,  1882,  provides  that  a  May  sell, 

.  .J,      ,.-  enfranchise, 

tenant  tor  lite  : —  exchange,  or 

"  (i)  May  sell  the  settled  land,  or  any  part  thereof,  or  any '  P*^^^^^°^- 
"  easement,  right,  or  privilege  of  any  kind,  over  or  in  relation 
''  to  the  same;  and 

"  (ii)  Where  the  settlement  comprises  a  manor,  may  sell 
"  the  seignorj'  of  any  freehold  land  within  the  manor,  or  the 
**  freehold  and  inheritance  of  any  copyhold  or  customary  land, 
"  parcel  of  the  manor,  with  or  without  any  exception  or 
"  reservation  of  all  or  any  mines  or  minerals,  or  of  any  rights 
**  or  powers  relative  to  mining  purposes,  so  as  in  every  such 
**  case  to  effect  an  enfranchisement ;  and  '* 

May  (iii)  and  (iv)  make  an  exchange  and  concur  in  making 
a  partition. 

Section  4  of  the  same  Act  provides  that : —  Incidental 

"  (6)  On  a  sale,  exchange,  or  partition  any  restriction  or  ^^R'^l^ti^^'^- 
"reserration  .  .  .  with  respect  to  mines  and  minerals,  or 
"  with  respect  to  or  for  the  purpose  of  the  more  beneficial 
"working  thereof,  .  .  •  may  be  imposed  or  reserved  and 
"  made  binding,  as  far  as  the  law  permits,  ...  on  the 
"tenant  for  life  and  the  settled  land,  or  any  part  thereof, 
"  or  on  the  other  party  and  any  land  sold  or  given  in  exchange 
"  or  on  partition  to  him." 

"  (7)  An  enfranchisement  may  be  made  with  or  without 
"  a  regrant  of  any  .  .  .  right,  easement,  or  privilege  thereto- 
"fore  appendant  or  appurtenant  to  or  held  or  enjoyed 
"  with  the  land  enfranchised,  or  reputed  so  to  be."  And 
section  6  of  the  Act  of  1890  provides  that  ''on  an  exchange 
"  or  partition  any  easement,  right,  or  privilege  of  any  kind 
**  may  be  reserved  or  granted." 

Section  17  of  the  Act  of  1882  provides  that : —  Separate 

"  (1)  A  sale,  exchange,  partition,  or  mining  lease,  may  be  surface  and 
"  made  either  of  land,  with  or  without  an  exception  or  reser-  n^i^^erais. 
"  vation  of  all  or  any  of  the  mines  and  minerals  therein,  or 
"  of  any  mines  and  minerals,  and  in  any  such  case  with  or 
"  without  a  grant  or  reservation  of  powers  of  working,  way- 
"  leaves  or  rights  of  way,  rights  of  water  and  drainage, 
''  and  other  powers,  easements,  rights,  and  privileges  for  or 
"incident  to  or  connected  with  mining  purposes,  in  relation 
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"to   the   settled  land,   or   any   part    thereof,    or   any   other 
"  land. 

*'  (2)  An  exchange  or  partition  may  be  made  subject  to 
''and  in  consideration  of  the  reservation  of  an  undivided 
''  share  in  mines  or  minerals." 

A  tenant  for  life  has  corresponding  powers  of  executing 
deeds,^  and  of  entering  into  preliminary  contracts  ;^  and  he 
may  make  any  conveyance  which  is  necessary  or  proper  for 
giving  effect  to  a  contract  entered  into  by  a  predecessor  in 
title.» 

Section  21  of  the  Act  of  1882  provides,  that  "  capital  money  " 
arising  under  the  Act  must  in  general  be  invested  or  applied 
in  some  or  one  of  the  modes  therein  mentioned,  which 
include  the  following : — 

"  (iii)  Inpayment  for  any  improvement  authorised  by  this 
'*  Act ;  *' 

"  (vii)  In  purchase  of  land  in  fee  simple,  or  of  copyhold 
"  or  customary  land,  or  of  leasehold  land  held  for  sixty 
**  years  or  more  unexpired  at  the  time  of  purchase,  subject  or 
**  not  to  any  exception  or  reservation  of  or  in  respect  of  mines 
"  or  minerals  therein,  or  of  or  in  respect  of  rights  or  powers 
"  relative  to  the  working  of  mines  or  minerals  therein,  or 
"  in  other  land  : 

**  (viii)  In  purchase,  either  in  fee  simple  or  for  a  term  of 
"  sixty  years  or  more,  of  mines  and  minerals  convenient  to 
"  be  held  or  worked  with  the  settled  land,  or  of  any  ease- 
"  ment,  right,  or  privilege  convenient  to  be  held  with  the 
**  settled  land  for  mining  or  other  purposes."  * 

Section  24  of  the  Act  provides  that : — 

"  (1)  Land  acquired  by  purchase  or  in  exchange,  or  on 
''  partition,  shall  be  made  subject  to  the  settlement  in  manner 
"  directed  in  this  section." 

"  (7)  The  provisions  of  this  section  referring  to  land  extend 
''  and  apply,  as  far  as  may  be,  to  mines  and  minerals,  and 
**  to  easements,  rights,  and  privileges  over  and  in  relation 
"  to  land," 


1  S.  20. 
a  S.  31. 
»  S.  6  of  Act  of  1890. 


*  See  also  s.  1  of  Act  of  1887  ;  s.  13 
of  Act  of  1890. 


SECT.  2,]  AND   EXCHANGES — ^TENANT   FOR   LIFE.  131 

Section  25  of  the  Act  provides,  that  improvements  authorised  improve- 
by  the  Act  are  the  making  or  execution  on  or  in  connection  capital 
with  and  for  the  benefit  of  settled  land  of  any  of  the  works  or  ^^^^7* 
operations  therein  mentioned,  which  include  the  following : — 

''(xv)  Jetties,  piers,  and   landing  places  on  rivers,  lakes, 

*  the   sea,  or  tidal  waters,  for  facilitating  transport  ...  of 
'  minerals,  and  of  things  required  for  mining  purposes  :  " 

"  (xviii)  .  .  .  brick-making,  tile-making,   and   other  works 

*  necessary  or  proper  in  connection  with  any  of  the  objects 

*  aforesaid  : 
*'  (xix)  Trial  pits  for  mines  and  other  preliminary  works 

*  necessary  or  proper    in  connection   with   development   of    * 
'  mines : 

"  (xx)  Reconstruction,  enlargement,  or  improvement  of  any 
"  of  those  works." 

The  words  "other  preliminary  works,"  in  sub-clause  (xix)  Meanings  of 
of  section  25,  mean  preliminary  works  necessary  for  the  Jfxix)  and 
development  of  mines ;  such,  for  example,  as  putting  down  a  ^^^^' 
pump  on  a  small  scale  for  working  a  single  seam.^  The  scope  of 
sub-clause  (xx)  is  wider.  The  word  "  reconstruction  '*  would 
authorise  the  reconstruction  of  the  pump,  if  necessary  ;  and 
would  do  so  not  merely  while  the  preliminary  works  were 
proceeding,  but  after  they  had  ceased  to  be  preliminary,  and  had 
become  permanent.  And  the  words  *'  enlargement  or  improve- 
ment "  would  authorise  the  substitution,  if  necessary,  of  a  new 
pump  for  the  existing  one ;  and  the  words  *'  reconstruction,  en- 
largement, or  improvement "  would  authorise  necessary  works 
in  connection  not  merely  with  the  single  seam  originally  worked, 
but  with  other  seams  subsequently  worked.^  Accordingly, 
where  lands  containing  mines  were  settled  by  deed  with  legal 
limitations,  and  with  a  term  to  trustees  of  a  power  of  sale 
and  exchange ;  and  the  settlor  subsequently  devised  other 
lands  to  the  same  trustees  to  hold  to  uses  and  upon  trusts 
coiTesponding  with  those  in  the  deed ;  and  he  bequeathed  his 
residuary  personal  estate  upon  trust  to  purchase  land  and 
settle  it  to  the  same  uses ;  it  was  held,  that  some  of  the 
personal   estate,  which   had   not  yet  been   invested  in   land, 

»  Mundy's    Settled    Estates,    1891,  ^  lb,  403—406. 

1  Ch.  403,  404. 

9—2 
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might  be  applied  in   the   erection  of  a  new  pumping-engine 
and  pumps  for  draining  some  mines  included  in  the  deed.^ 

Section  29  of  the  Act  of  1882  provides,  that  "  the  tenant 
**  for  life  .  .  .  may  from  time  to  time  enter  on  the  settled 
"  land,  and,  without  impeachment  of  waste  by  any  remainder- 
"  man  or  reversioner,  thereon  execute  any  improvement 
"  authorised  by  this  Act  ...  and  get  and  work  free- 
"  stone,  limestone,  clay,  sand,  and  other  substances,  and 
"  make  tramways  and  other  ways,  and  bum  and  make  bricks, 
"  tiles,  and  other  things.  .  •  ." 

Section  56  of  the  Act  of  1882  provides,  that,  where  recourse 

may   be   had    to    other   powers,    they   are   not   prejudicially 

affected  by  the  powers  of  the  Act.     The  powers  of  the  "Act 

are    cumulative."     "But,   in   case   of  conflict    between    the 

**  provisions  of  a  settlement  and  the  provisions  of  this   Act 

**  relative  to  any  matter  in  respect  whereof  the  tenant  for  life 

**  exercises  or  contracts  or  intends  to  exercise  any  power  under 

"  this   Act,   the   provisions   of  this   Act  shall   prevail;    and 

"  accordingly,  notwithstanding    anything  in   the   settlement, 

**  the  consent  of  the  tenant  for  life  shall,  by  virtue  of  this  Act, 

**  be  necessary  to  the  exercise  by  the  trustees  of  the  settlement 

'*  or  other  person  of  an}'  power  conferred  by  the  settlement 

"  exercisable  for  any  purpose  provided  for  in  this  Act." 

Where  the  only  power  of  sale  in  a  settlement  was  the 
ordinary  power  to  sell  the  whole  land;  and  the  power  was 
exercisable  by  the  trustees  with  the  consent  of  the  guardians 
of  the  tenant  for  life  during  minority  ;  and  it  was  proposed  to 
proceed  under  section  17  of  the  Act  of  1882  ;  *  it  was  held, 
that  the  trustees  might  sell  without  the  consent  of  the 
guardians.^ 


May  not 
prima  facie 
sell,  or  sepa- 
rately sell, 
surface  and 


mmes. 


Sect.  3.— TRUSTEES. 


(a)  Sale. 

Of  course  trustees  have  no  power,  prima  facie,  of  their  own 
motion,  to  sell  lands  containing  mines  or  quarries.  And 
where  trustees  of  a  settlement,  under  which  a  tenant  for  life 


1  Mundy's    Settled    Estates,    1891, 
I  Ch.  399. 

A7ite,  p.  129, 


'  Newcastle's  Estates,  24  Ch.  D. 
129.  As  to  procedure,  see  Settled 
Land  Act  Rules,  1882, 
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without  impeachment  of  waste  is  in  possession,  have  a  mere 
power  to  sell  the  lands,  without  more,  they  have  no  right,  of 
their  own  motion,  to  sell  them  with  an  exception  of  the  mines.^ 
If  trustees  had  such  a  right,  it  might  be  in  the  power  of  a 
tenant  for  life,  without  impeachment  of  waste,  to  leave  no 
estate  whatever  for  his  successor  in  title.  The  trustees  might 
exercise  their  right,  and  might  with  the  proceeds  of  sale 
purchase  land  which  itself  contained  mines,  and  which  the 
tenant  for  life  could  not  be  prevented  from  working.^ 

Section   44   of  the   Trustee    Act,    1898,®  as    amended   by  Trustet*.  Act, 
section  8  of  the  Trustee  Act,  1893,  Amendment  Act,  1894,*  ^^^^• 
provides  as  follows : — 

"  (1)  Where  a  trustee  or  other  person  is  for  the  time  being 
'*'  authorised  to  dispose  of  land  by  way  of  sale,  exchange, 
**  partition,  or  enfranchisement,  the  High  Court  may  sanction 
**  his  so  disposing  of  the  land  with  an  exception  or  reservation 
"  of  any  minerals,  and  with  or  without  rights  and  powers  of 
"  or  incidental  to  the  working,  getting,  or  carrying  away  of 
**  the  minerals,  or  so  disposing  of  the  minerals,  with  or  with- 
**  out  the  said  rights  or  powers,  separately  from  the  residue  of 
"  the  land. 

"  (2)  Any  such  trustee  or  other  person,  with  the  said 
*■  sanction  previously  obtained,  may,  unless  forbidden  by  the 
"  instrument  creating  the  trust  or  direction,  from  time  to  time, 
*•  without  any  further  application  to  the  Court,  so  dispose  of 
**  any  such  land  or  mineral*^ 

"  (3)  Nothing  in  this  section  shall  derogate  from  any 
"  power  which  a  trustee  may  have  under  the  Settled  Land 
"  Acts,  1882  to  1890,  or  otherwise." 

The  Court  will  make  an  order  authorising  the  sale  of  land  Practice 
with    an    exception    of  the   mines,    or  of  the  mines  with  an 
exception    of  the   surface,    in    general    terms,    and    without 

»  Buckley  r.  Howell,  29  Beav.  546  :  the  repealed  Conf.  of  Sales  Act,  1862  ; 

cf.   Plymouth   r.  Archer,  1   B.  C.  C.  which  were  to  the  same  eflEect.    The 

159,  160.  latter  Act  was  passed  for  the  purpose 

'  See  Buckley  r.  Howell,  mp. ;  Be  of  altering  the  law  as  laid  down  in 

Gladstone,  1900,  2  Ch.  at  p.  106.  Buckley  r.  Howell,  sup.    It  also  con- 

'  56  &  57  Vict.  c.  53.  firmed  previous  sales  affected  by  that 

*  57  4c  58  Vict.  c.  10.  decision. 

^  These  provisions  replace  those  of 
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reference  to  any  particular  sale.^  An  application  to  the  Court 
must  be  by  petition;^  and  may  be  made  by  the  trustees 
authorised  to  dispose  of  the  land  as  in  the  section  mentioned;' 
that  is,  by  way  of  sale,  exchange,  partition,  or  enfranchisement. 
A  petition  by  trustees,  who  have  a  power  of  sale  exercisable 
with  the  consent  of  the  tenant  for  life,  for  leave  to  sell  the 
lands  and  minerals  separately,  need  not,  if  served  on  the 
tenant  for  life,  be  served  on  the  remainderman.*  But  in 
other  cases  the  ceatvis  que  trustent  must  either  be  co-petitioners, 
or  appear  and  consent.  ^ 


May  not  in 
general  pur- 
chase or  lend 
on  mines. 


OS)  Purchase  and  Mortgage. 

Trustees,  who  hold  money  for  investment  in  or  on  land, 
are  not  generally  empowered  to  purchase,  or  lend  mone}'  on, 
land  containing  mines  or  quarries.*  It  would  seem,  however, 
that  trustees  cannot  be  prevented  from  purchasing  land  con- 
taining mines  or  quarries,  opened  or  unopened,  if  such  an 
investment  would  be  plainly  beneficial  for  all  the  parties 
interested.^  And,  assuming,  that  they  act  without  any  desire 
to  favour  a  tenant  for  life  to  the  prejudice  of  a  remainderman, 
or  a  remainderman  to  the  prejudice  of  a  tenant  for  life,  the 
facts,  that  a  tenant  for  life  may  work  open  mines,®  or,  if 
dispunishable  for  waste,  unopened  mines  ;  *  and  that  a  tenant 
for  life  pimishable  for  waste  cannot  work  unopened  mines  ;^^ 
are,  it  would  seem,  immaterial."  Where  a  testator  directed 
trustees  to  invest  trust  moneys  in  land  adjoining  to,  or 
convenient  to  be  held  with,  other  land  devised  by  him  in  strict 


1  WiUway's  Trust,  32  L.  J.  Ch.  226  ; 
Wynn's  Estates,  16  Eq.  237  ;  decisions 
under  the  repealed  Conf .  of  Sales  Act. 

«  R.  S.  C,  0.  54  B,  r.  2. 

'  lb.  r.  3. 

*  Pryse's  Estates,  10  Eq.  531  ; 
Powell's  Will,  23  W.  R.  151  ;  Nagle's 
Trusts,  6  Ch.  D.  104 ;  decisions  under 
the  repealed  Conf.  of  Sales  Act ;  Re 
Skinner,  W.  N.  1896,  p.  68  :  see  also 
Wynn*8  Estates,  «vp, 

«  Brown's  Trusts,  32  L.  J.  Ch.  275 ; 
Palmer's  Will,  13  Eq.  408 ;  and  see 
Be  Hirst's  Mortgage,  45  Ch.  D,  263 ; 
decisions  under  the  rei)ealed  Conf.  of 


Sales  Act.  For  forms  of  orders,  see 
lie  Cawdor ;  He  Trevor-Roper ;  Be 
Bowes  Estate  Act  ;  Be  Willway's 
Trusts  ;  Be  Brown's  Trusts,  Set.  1748. 

6  See  Re  Whiteley,  33  Ch.  D.  347, 
12  A.  C.  727  ;  Be  Turner,  1897,  1  Ch. 
542,  543. 

7  See  Buckley  r.  Howell,  29  Beav. 
552,  553.  As  to  open  and  new  mines 
or  quarries,  see  ante,  pp.  35  et  xeq. 

8  Ante,  p.  62. 
•  Ante,  p.  72. 

w  Ante,  p.  68.    . 

'1  See  Buckley  r.  Howell,  »yjf. 
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settlement,    the   Court    sanctioned   an    investment  in   mines 
partly  under  and  partly  beside  such  other  land.^ 

(y)  Express  Powers — Consti-uction, 

Where  a  settlor  desires  to  create  an  express  power  to  sell  or  Express 
to  purchase  mines  or  quarries,  he  should,  it  would  seem,  make  ^^^^^'^^ 
the  trustees  of  the  settlement  the  donees  of  the  power.^ 

Mines  and  quarries  being  the  subject-matter  of  an  exception,  Construction. 
and  not  of  a  reservation,^  they  would  not,  it  has  been  said,  be 
construed  as  coming  within  the  word  "reseiTations  "  in  a 
power  of  sale.*  Nor  would  they,  it  has  been  said,  be  construed 
as  coming  within  the  words  ''  rent  and  reservations  "  where 
there  were,  in  fact,  reservations  besides  rent.^  And  it  has 
been  said  to  be  doubtful,  whether  they  would  be  construed  as 
coming  within  those  words,  where  there  appeared  to  be,  in 
fact,  no  reservation  except  rent.® 

Sect.  4.— MORTGAGEE. 

The  expression  **  other  person,'*  mentioned  in  section  44  of  Mortgagee. 
the   Trustee    Act,    1898,    as   amended   by   section    8    of  the 
Amendment  Act,  1894,  includes  a  mortgagee.'^     A  mortgagee 
who    applies    under    the    Act    must    apparently    serve    the 
mortgagor,  and  also  subsequent  encumbrancers  (if  any).® 


Sect.  6.— CO-OWNERS  AND   PARTNERS. 

(a)   Transfer  of  Share. 

Any  co-owner  of  a  mine  or  quarry  may  transfer  his  share  Co-owTier. 
without  the  consent  of  the  other  or  others.® 

Any  partner  at  will  in  the  working  of  a  mine  or  quarry,  Partner  in 
who  is  a  mere  co-owner  of  the  land  itself,  may  transfer  his  ^'°^'^°&- 


'  Bellot  r.  Littler,  2?  W.  R.  836. 

'  See  Vivian  r.  Jegon,  L.  R.  3  H.  L. 
290. 

*  See^;/'*/,  p.  200. 

^  Doe  r.  Lock,  2  A.  k,  E.  705. 

»  /*. 

^  lb, 

7  See  Beaumont's  Mortgage  Trusts. 
12  Eq.  86 ;  Wilkinson's  Mortgaged 
Estates,  13  Eq.  6.S4  ;  Hirefs  Mort- 
gagCf  45  Ch;  D.  263  ;  decisions  under 


the  repealed  Conf .  of  Sales  Act. 

^  See  Hirst's  Mortgage,  «/p.,  ^;<?7* 
North,  J. :  see,  however,  Beaumont's 
Mortgage  Trusts,  svp.^  per  Malins, 
V.-C. ;  Wilkinson's  Mortgaged  Estates, 
gup.,  per  Wickens,  V.-C. 

•  Crawshay  r.  Maule,  1  Swanst. 
505,  618.  519,  523  ;  Bentley  r.  Bates, 
4  Y.  &  C.  Eq.  Exch.  189  :  see  Steward 
e-.  Blakeway,  6  Eq.  479,  4  Ch.  6U3. 
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share  both  in  the  land  and  in  the  working  without  the  consent 
of  the  other  or  others.^  Before  the  Partnership  Act,  1890,* 
such  a  transfer  operated  as  a  dissolution  of  the  partnership  ;* 
and,  if  any  subsequent  working  was  carried  on  between  the 
old  partners  and  the  transferee,  it  was  by  virtue  of  a  fresh 
partnership  arrangement.  Any  partner  for  a  term  in  the 
working  of  a  mine  or  quarry,  who  is  a  mere  co-owner  of  the 
land,  has  a  similar  right  of  transfer;^  and  such  a  transfer 
did  not  before  the  Partnership  Act,  1890,*  necessarily  operate 
as  a  dissolution,  but  gave  the  old  partners  a  right  to  treat 
it  as  a  dissolution  or  not  at  pleasure.^  Since  the  Partnership 
Act,  1890,  it  seems  that  the  assignment  of  a  share  does  not 
in  any  case  dissolve,  or  give  an  absolute  right  to  dissolve,  the 
partnership,  but  is  merely  a  circumstance  enabling  the  Court 
to  decree  a  dissolution  if  it  thinks  fit.® 

Any  ordinary  partner,  either  at  will  or  for  a  term,  in  a 
mine  or  quarry,  may  transfer  his  share  without  the  consent 
of  the  other  or  others.  The  eflfect  of  such  a  transfer  is  the 
same  as  tlie  eflfect  of  a  transfer  by  a  person  who  is  a  partner 
in  the  working,  but  a  mere  co-owner  of  the  land.*^ 


Co-owner. 


(fi)  Partition. 

Any  co-owner  of  a  mine  or  quarry  may  have  a  partition  of 
the  whole  mine  or  quarry,®  unless  (as  usually  happens),  from 


1  See  Crawshay  r.  Maule,  gup.  517 
— 519,  523 ;  Bentley  r.  Bates,  sup. 
189.  It  will  be  observed,  that  in 
Crawshay  v.  Maule  (see  Roberts  v. 
Eberhardt,  Ray,  155),  and  apparently 
also  in  Bentley  r.  Bates,  the  partner- 
ship was  at  wnll. 

a  53  &  54  Vict.  c.  39. 

'  See  Lindley,  620.  See  Crawshay 
V.  Maule,  tiip.  525  ;  Bentley  r.  Bates, 
tup.  189.  In  Ferwlay  v.  Wightwick, 
1  R.  &  My.  49  (the  report  in  TamL 
261  does  not  contain  the  words),  it 
was  said,  "  The  shares ''  in  a  mining 
concern  **  are  assignable,  and  the 
death  or  bankruptcy  of  the  holder  of 
shares  does  not  operate  as  a  dissolu- 
tion "  ;  and  a  similar  statement  was 
made  in  Ex  parte  Broadbent,  1  M.  &  A. 
638.     But  these  propositions  cannot, 


except  as  respects  cost-book  mines 
(as  to  which  see  post,  p.  519),  be 
sustained.  See  Jefferys  r.  Smith,  3 
Russ.  167,  168  ;  Tatam  r.  Wmiams,  3 
Ha.  355. 

*  See  £je  parte  Broadbent,  1  M.  & 
A.  638. 

*  See  Lindley,  620.  See  Perens  r. 
Johnson,  3  Sm.  &  G.  424.  It  wiU  be 
observed,  that  in  Bentley  r.  Bates, 
sujJ.j  where  the  L.  C.  B.  (p.  189)  says, 
**  Why  pray  for  a  dissolution  in  a  case 
where  you  may  dissolve  the  partner- 
ship itself  by  selling  your  own  share  ?'* 
it  does  not  appear  that  the  partner- 
ship was  anything  more  than  at  will. 

'  Lindley,  621. 

7  See  preceding  page  and  sup. 
^  Crawshay  r.  Maule,  1  Swanst.  518. 
For  a  decree  for  a  commission  to  set 
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the  impossibility  or  inconvenience  of  having   a  partition,  it 
would  be  more  proper  to  direct  a  sale.^ 

And  any  partner  in  the  working  of  a  mine  or  quarry,  who  Partner  in 
is  a  mere  co-owner  of  the  land  itself,  has  a  similar  right ;  "^ 
either  before  or  upon  a  dissolution.^ 

But  no  ordinary  partner  in  a  mine  or  quarry  is  entitled,  Ordinary 
against  the  will  of  his  co-partners,  to  have  the  mine  or  quarry 
partitioned.^ 

(y)  Sale  of  Entirety. 

Independently  of  the  Partition  Acts,^  a  co-owner  of  a  mine  Co-owner  or 
or  quarry  is  not  entitled,  as  of  right,  to  have  the  whole  mine  wOTking— 
or   quarry   sold.*      Nor   is   a   partner   in    the   working    of  a  P^^^^^t^on 
mine  or  quany,  who  is  a  mere  co-owner  of  the  land  itself, 
so   entitled;    either    previously   to   or    upon    a   dissolution.^ 
However,  a  sale  may  be  had  under  the  Partition  Acts  where 
the  sale  provisions  of  the  Acts  are  applicable.     Where  a  sale 
of  land   is  directed  under  the  Acts,   the   Court   will   not  in 
general  reserve  the  minerals.® 

Any  partner  is  in  general  entitled,  in  an  action  seeking  for  Ordinary 
dissolution  and  accounts,  and  without  regard  to  the  Partition  have  ^le^*^ 
Acts,  to  have  the  whole  concern  sold.^     The  other  partners  ^^[.^^  o^^^^g 
cannot,  for  example,  in  the  absence  of  contract,  insist  upon 
taking  his  share  at  a  valuation.     They  would  have  no  such 
right  in  an  ordinary  trading  concern ;  and  a  mining  concern 
for  this  purpose  stands  upon  the  same  footing.^^     But  where 


out  the  boundaries  of  two  collieries, 
and  the  commissioners  to  look  into 
both  the  collieries  and  see  how  the 
one  intermixed  with  the  other,  and  to 
set  down  temporary  boundaries ;  and 
the  order  on  further  consideration  con- 
firming the  certificate  and  directing 
the  collieries  to  be  held  and  enjoyed 
accordingly,  see  CoUingwood  v, 
Jenison,  Set.  1893. 

'  See  Wild  v.  Milne,  26  Beav.  504. 

'  His  right  in  this  respect  cannot  be 
ks8  than  if  he  was  not  a  partner. 

'  See  Wild  v,  Milne,  s^up^ 

*  lb, 

*  31  &  32  Vict.  c.  40  ;  39  &  40  Vict. 

*  Crawshay  r.  Maole,  mp.  505,  518, 


619,  523  ;  Steward  v.  Blakeway,  4  Ch. 
609,  610. 

7  steward  r.  Blakeway,  suj). 

8  See  Lawe  v.  Stoney,  W.  N.  1876, 
p.  141. 

•  Featherstonhaugh  v.  Fenwick,  17 
Ves.  298  ;  Crawshay  r.  Maale,  1  Swanst. 
505,  518,  519,  523  ;  Roberta  v.  Eber- 
hardt,  Kay,  155,  160;  Lees  v,  Jones, 
3  Jur.,  N.  S.  954 ;  Wild  v.  Milne, 
26  Beav.  504  ;  Rowlands  v.  Evans, 
Williams  v.  Rowlands,  30  Beav.  302  ; 
Burdon  i\  Barkus,  4  De  G.  F.  &  J.  49, 
50 ;  Steward  v.  Blakeway,  4  Ch.  609, 
610:  see  Tatam  tr.  Williams,  3  Ha. 
355,  356. 

10  See  Hart  v.  Clarke,  6  De  G.  M.  Ac 
G.  249—251  (affirmed,  Clarke  r.  Hart, 
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tliere  is  a  contract,  the  other  partners  may  in  general,  it 
would  seem,  insist  upon  taking  the  share  of  one  of  the 
partners  at  a  valuation;  even  although  the  partnership  has 
been  dissolved  by  the  bankruptcy  of  that  partner.^  Where  a 
sale  is  decreed,  the  Court  will,  pending  the  execution  of 
the  decree,  appoint  a  receiver  and  manager.*  However, 
where  one  partner  is  an  infant,  and  a  proposal  is  made 
by  the  co-partner  to  buy  the  share  of  the  infant,  and  it 
appears  that  it  would  be  for  the  benefit  of  the  infant  that 
such  proposal  should  be  accepted,  its  acceptance  will  be  sanc- 
tioned by  the  Court,  and  a  sale  of  the  whole  mine  dispensed 
with.' 

A  sale,  to  take  place  immediately  after  judgment,  cannot 
be  required  as  a  matter  of  right.  "  The  Court,  if  it  directs  a 
sale,  will  so  direct  it,  that  the  property  may  be  sold  in  the 
manner  most  beneficial  for  all  parties  interested.  .  .  .  The 
state  of  the  market  varies  so  much,  that  a  sale,  which  might 
be  beneficial  at  one  moment,  and  prejudicial  at  another, 
cannot  be  ordered  without  inquiry."*  And  an  inquiry  will  in 
most  cases  be  directed,  whether  it  will  be  for  the  benefit  of 
all  persons  concerned  in  the  works  that  the  same  should  be 
sold,  and  in  what  manner,  as  going  works;  or  that  they 
should  be  carried  on  for  the  purpose  merely  of  winding  up  the 
concern.^  And  if,  in  an  action  seeking  for  accounts  and 
consequential  relief,  it  is  doubtful  whether,  after  debiting  the 
plaintiff  with  the  sums  which  he  ought  to  have  contributed 
towards  the  working,  a  balance  will  be  found  due  to  him, 
although  a  dissolution  may  be  adjudged,  and  accounts 
ordered  to  be  taken,  and  a  receiver  and  manager  appointed, 


6  H.  L.  C.  633)  :  see  ante,  p.  73,  n.^, 
and  other  ca«es  there  cited  :  see  also 
Burdon  r.  Barkus,  sup. ;  varying  upon 
this  point  S.  C.  3  Giff.  431,  432. 

1  See  Whitmore  r.  Mason,  2  J.  &  H. 
204,  209,215,216. 

*  See  Crawshay  r.  Maule,  *?//?.  507, 
526,  t)29  ;•  Lees  r.  Jones,  tcup. ;  Roberts 
r.  Eberhardt,  *w/;.  160  ;  Wild  r.  Milne, 
mq).  506  ;  Rowlands  r.  Evans,  sup, 
310—312.  For  the  form  of  the  order, 
see  Clegg  r.  Fishwick,  Set.  764.  In 
Hart    r.    Clarke  (sup,    254,   255),    a 


receiver  and  manager  was  appointed, 
a  dissolution  only  being  decreed,  and 
the  question  of  a  sale  being  reserved 
until  the  accounts  were  taken. 

3  Crawshay    r.    Maule,    1    Swanst. 
530. 

*  Ih.  506,  529,  per  Lord  Eldon. 

^  See  the  form  of  the  inquiry  directed' 
in  Crawshay  t?.  Maule,  sup,  529 :  see 
also  Clegg  r.  Fishwick,  Set.  2168, 2169  ; 
Lees  V,  Jones,  3  Jur.,  N.  S.  955  ;  Wild 
r.  Milne,  26  Bcav,  506. 
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the  question  of  a  sale  will  usuallj'  be  reserved  until  the 
accounts  have  been  taken.^  On  the  other  hand,  where  a 
partnership  has  been  dissolved,  and  the  circumstances  of  the 
case  require  it,  an  order  for  the  sale  may  be  obtained  on 
interlocutory  application  before  judgment.^  Indeed,  such  an 
order  has  been  obtained,  even  before  dissolution,  to  prevent  a 
total  loss.^ 

A  sale  by  auction  will  usually  be  directed.  And  in  such  a  Mode  of  sale. 
case  some  indifferent  person  well  acquainted  with  mining  pro- 
perty will  be  appointed  to  conduct  the  sale,  and  liberty  to  bid 
will  be  given  to  all  the  partners.^  Sometimes  it  is  impossible 
to  carry  out  the  sale  b}'  public  auction.  The  mine  or  quarry 
may,  for  example,  be  held  on  lease,  and  the  lease  may  con- 
tain a  covenant  not  to  assign  without  licence.  In  such  a 
case  the  sale  will  be  directed  to  be  carried  out  by  private 
contract.^ 

Where  no  sale,  either  by  public  auction  or  private  contract.  Impossibility 
can  be  effected  ;  as  where  the  mine  or  quarry  is  leasehold,  and 
there  is  a  covenant  not  to  assign  without  licence,  and  the 
lessor  refuses  to  accept  the  proposed  vendee  as  his  tenant ;  the 
partnership  may,  of  course,  be  nevertheless  dissolved ;  but 
the  paii.ies  will  have  imposed  upon  them  the  position  of  co- 
owners  of  the  land,*  and  become  subject  to  the  doctrines 
apphcable  to  co-ownership.'^  Where  a  decree  has  been 
obtained  for  a  dissolution  and  a  sale,  the  Court  will  some- 
times, at  the  instance  of  a  small  minority  of  the  partners,  and 
against  the  desire  of  the  others,  sanction  an  advantageous, 
although  expensive  and  important,  alteration  in  the  working, 
if  it  can  be  shown,  that  it  is  impossible  to  effect  the  sale,  but 
not  otherwise.® 


*  See  Hart  r.  Clarke,  6  De  G.  M.  & 
G.  232,  254,  255  :  affirmed  Clarke  v. 
Hart,  6  H.  L.  C.  633. 

'  Crawshay  r.  Maule,  sup.  495,  506, 
523. 

»  See  Heath  v.  Fisher,  38  L.  J.  Ch. 
li. 

*  Rowlands  r.  Evans,  Williams  v. 
Rowlands,  30  Beav.  302, 310  :  see  Lees 
T.  Jones,  3  Jur.,  N.  S.  955.  In  Wild  r. 
Mihie,  26  Beav.  504,  one  of  the  part- 


ners was  given  the  conduct  of  the  sale, 
and  liberty  was  given  to  the  others  to 
bid. 

*  Lees  V.  Jones,  3  Jur.,  N.  S.  955, 
See,  however,  Perens  v.  Johnson,  3  Sm. 
&  G.  427. 

^  Lees  V.  Jones,  «//;.  :  see  Perens  v. 
Johnson,  svjf,  426,  427. 

7  Lees  V.  Jones,  s^tp.  :  see  atite, 
pp.  113  e^  sfiq. 

^  Lees  V,  Jones,  sup.  954. 
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Sect.  6.— COMPAKIES,  LOCAL  AUTHORITIES,  &c. 

Gompanies,  local  authorities,^  and  other  bodies  pur- 
chasing lands  under  the  compulsory  powers  of  the  Lands 
CI.  Cons.  Act,  1846,*  have  power  to  purchase  the  mines 
and  minerals  thereunder.^  And  this  power  is  not  confined 
to  cases,  where  the  mines  and  minerals  and  the  rest 
of  the  land  from  the  surface  down  to  the  centre  belong 
to  the  same  vendor,  and  the  purchase  of  the  minerals  is 
merely  part  of  the  purchase  of  the  whole  land.  It  extends 
to  cases  where  the  mines  and  minerals  and  the  rest  of  the 
land  are  in  different  owners.  If  the  law  were  otherwise,  the 
construction  of  their  works  might  become  impossible.*  Section 
884  of  the  Pub.  Health  Act,  1876,  provides  that  "  nothing  in 
**  this  Act  shall  be  construed  to  extend  to  mines  of  different 
"  descriptions  so  as  to  interfere  with  or  obstruct  the  efii- 
"  cient  working  of  the  same,  nor  to  the  smelting  of  ores 
**  and  minerals,  nor  to  the  calcining,  puddling,  and  rolling 
"  of  iron  and  other  metals,  nor  to  the  conversion  of  pig-irou 
"into  wrought  iron,  so  as  to  obstruct  or  interfere  with  any 
"  of  such  processes  respectively."  But  this  provision  does 
not  restrict  the  powers  of  local  authorities  to  purchase  mines ; 
its  obvious  application  being  to  nuisances  only.  ^ 

And  the  company  or  other  body  in  question  are  none  the 
less  empowered  to  purchase  mines  and  minerals  because 
the  provisions  of  the  Eail.  CI.  Act,*  the  Wat.  CI.  Act,^  or  the 
Pub.  Health  Am.  Act,  1883,®*may  apply  to  them.®     A  railway 


1  See  8.  176  of  Pub.  Health  Act, 
1875,  which  incorporates  the  Lcis.  CI. 
Cons.  Act  :  see  also  s.  3  of  Allot. 
Act,  1887.  Similar  compulsory  powers 
are  vested  in  County  Councils  (s.  65 
of  the  Loc.  Gov.  Act,  1888)  and 
Parish  Councils  (s.  9  of  Loc.  Gov. 
Act,  1894). 

2  8  &  9  Vict.  c.  18.  S8.  16  et  seq. 

«  Errington  v.  Met.  R.  Co.,  19  Ch. 
D.  559,  568,  569,  573,  578. 

*  Ih.  569,  578. 

*  See  Re  Dudley,  8  Q.  B.  D.  ^^,  96, 
97,  per  Brett,  Cotton,  and  Lindley, 
L.  JJ.     Denman,  J.  (90),  considered  it 


to  refer  to  open  mines  (as  to  which 
see  anie^  pp.  35  et  »eq,\  as  opposed  to 
possible  future  mines. 

«  8  &  9  Vict.  c.  20,  s.  77. 

7  10&  11  Vict.  c.  17,  ss.  12,18. 

«  46  &  47  Vict.  c.  37. 

'  Birmingham  Canal  Co.  r.  Cart- 
wright,  11  Ch.  D.  421  ;  Hooper  v. 
Bourne,  3  Q.  B.  D.  258,  5  A.  C.  1,  23, 
24  ;  Errington  v.  Met.  R.  Co.,  19  Ch. 
D.  559,  569,  572:  Mid.  R.  Co.  v. 
Haunchwood,  &c.,  Co.,  20  ih.  556; 
Pountney  v.  Clayton,  11  Q.  B.  D.  833  ; 
Mid.  R.  Co.  V.  Robinson.  15  A.  C.  35  ; 
HoUidav  v.  Wakefield,  1891,  A.  C.  86. 
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company  purchasing  under  the  Rail.  CI.  Act  are  not  "  entitled 
to  any  mines  of  coal,  ironstone,  slate,  or  other  minerals  under 
any  land  purchased  by  them,  except  only  such  parts  thereof 
as  shall  be  necessary  to  be  dug  or  carried  away  or  used  in 
the  construction  of  the  works,  unless  the  same  shall  have 
been  expressly  purchased;  and  all  such  mines  excepting  as 
aforesaid  shall  be  deemed  to  be  excepted  out  of  the  conveyance 
of  such  lands  unless  they  shall  have  been  expressly  named 
therein  and  conveyed  thereby."^  And  the  Wat.  CI.  Act'"*  and 
(by  reference  to  that  Act)  the  Pub.   Health  Am.  Act,  1883,^ 

ft  

contain   provisions   substantially   identical.*      The   power   of 

purchase  of  a  railway  company  or  other  body  is,  however, 

only   exercisable    in    respect   of    mines   and   minerals   lying 

under  lands   within  the   limits   of  those   described ;    and   is 

only  exercisable  within  the  prescribed  time.^     And,  of  course, 

a  railway   company   or   other   body  are  only  empowered  to 

purchase  for  the   purposes   of  the   works   authorised   to   be 

constructed  by  them.^ 

A  company  or  other  body  so  purchasing  therefore  acquire,   Effect  of  these 

f       /.    1  .  provisions— 

without  express   purchase,  "such  pai-ts  '  of  the  mmes  men-  generally. 

tioned  **  as  shall  be  necessary  to  be  dug  or  carried  away  or 

used."     And  they  may,  it  seems,  be  "  used  '*  without  being 

first** dug  or  carried  away."     Under  the  Wat.  CI.  Act,  for 

example,    a   right   would   probably  be   acquired   to   minerals 

forming  the  bottom  and  sides  of  a  reservoir.^     No  right  is, 

however,  acquired  to  the  **  parts  "  themselves  except  in  so  far 

as  they  are  dug  or  carried  away  or  used.®     Such  a  company 

or  other  body  also  acquire,  without  express  purchase,  the  sand, 

gravel,  and  clay  forming  the  upper  soil,  as  such  minerals  are 

not  within   the   exception.'     And   they   are   empowered    by 

express  purchase  to  acquire  more.     The  words  **  except  only 

such  parts  thereof  as  shall  be  necessary "  apply  as  weU  to 

1  8  &  9  Vict.  c.  20,  s.  77.    Working  570,  575. 

without  purchasing  will,  of  course,  be  •  Pountney  v.  Clayton,  11  Q.  B.  D. 

restrained  :    Maritime,    &c.,    Co.    v.  829,  830  ;  Re  Gerard  and  L.  &  N.  W.  R. 

Barry,  &c.,  Co.,  2  T.  L.  R.  803.  Co.,  1894,  2  Q.  B.  922. 

'  10  &  11  Vict.  c.  17,  ss.  12,  18.  7  Glasgow  u.  Farie,  13  A.  C.  685, 

»  46  &  47  Vict.  c.  37.  686,  per  Lord  Herschell. 

*  As  to  parish  councils,  see    Loc.  ®  lb,   678,  688,  per  Lords  Watson 
QoT.  Act,  1894,  s.  9,  sub-8.  10.  and  Macnaghten. 

•  Errington  r.  Met.  R.  Co.,  19  Ch.  D.  •  lb,  657  :  see  ante,  pp.  30,  31. 
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separate 
tenement. 


Position  of 
copyholder. 


Effect  of 
power  to  pre- 
vent working. 


minerals  worked  by  underground  as  to  those  worked  by 
surface  workings.^  And,  in  like  manner,  the  power  of  express 
purchase  applies  as  well  to  minerals  worked  by  surface  as 
to  those  worked  by  underground  workings.^ 

And  such  a  company  or  other  body  may  purchase  the 
mines  and  minerals  as  a  separate  tenement.^  Nor  do  the 
words  **  expressly  purchased  "  confine  their  power  to  purchases 
by  agreement  only.  They  are  empowered  to  purchase  the 
mines  and  minerals  as  a  separate  tenement  by  compulsion.^ 
And  the  mere  fact,  that  they  may  have  already  purchased 
the  surface  as  a  separate  tenement  does  not  exhaust  their 
power.  They  may  at  any  time  subsequently,  within  the 
period  limited  for  the  exercise  of  their  powers,  purchase  the 
underlying  mines  and  minerals.  For  there  can  be  no  dis- 
tinction in  principle  between  a  power  to  make  successive 
vertical  purchases  of  the  surface  and  the  underlying  strata, 
and  a  power  to  make  successive  horizontal  purchases  of  the 
surface  only.*^  And  they  may  purchase  the  whole  of  the 
underlying  mines  and  minerals,  or  a  part  only,  at  their 
option.^ 

If  a  copyholder's  right  of  possession  entitles  him,  on  sur- 
rendering, to  except  the  mines,^  a  company  or  other  body 
desiring  to  acquire  the  entire  interest  in  the  mines  will  not  do 
so  unless  they  purchase  the  copyholder's  interest  in  express 
terms. 

The  power  vested  in  such  a  company  or  other  body®  of  pre- 
venting the  working  of  a  mine  upon  the  terms  of  compensating 
the  owner  is  an  additional  and  independent  power,  and  does 
not  restrict  their  power  of  purchase.^   For  it  may  well  be  more 


1  Glasgow  V.  Fane,  mp,  678, 688. 

*  See  as  to  this  ante^  pp.  26  et  sfiq. 

>  Errington  v.  Met.  R.  Co.,  19  Ch. 
D.  559,  569. 

*  lb.  559,  569,  578,  574,  578,  579 ; 
notwithstanding  the  dicta  to  the  con- 
trary of  Lords  Cran worth  and  West- 
bury  in  G.  W.  R.  Co.  v.  Bennett,  L.  R. 
2  H.  L.  40,  41 ;  and  of  James,  L.  J., 
in  G.  W.  R.  Co.  v.  Smith,  2  Ch.  D. 
244. 

'  Errington  v.  Met.  R.  Co.,  sup. 
o59,  570,  574,  575.    See  further,  as  to 


purchase  under  the  Rail.  &  Wat.  01. 
Acts,  potty  p.  377. 

•  Me  Gerard  and  L.  &  N.  W.  R.  Co., 
1894,  2  Q.  B.  922  :  see  also  S.  C.  1895, 
1  Q.  B.  464,  per  Lord  Esher. 

7  See  afUe^  p.  48. 

«  See  s.  78  of  Rail.  CI.  Act,  s.  22  of 
Wat.  CI.  Act,  and  the  Pub.  Health 
Am.  Act,  1883,  cited  post^  pp.  334 — 
343. 

»  Errington  v.  Met.  R.  Co.,  19  Ch. 
D.  569—571,  575,  676. 
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convenient  for  them  to  purchase  the  mines  when  they  are 
raising  their  funds  ;^  and  they  may  be  able  to  obtain  them 
at  a  smaller  price  than  if  they  waited  until  the  commencement 
of  the  mining  operations.*  Moreorer,  it  may  be  that  they 
may  require  to  use  the  space  occupied  by  the  minerals.  Those 
minerals  may,  for  example,  be  insufficient  to  afford  adequate 
support  to  theii*  works ;  and  their  removal  and  the  substitution 
of  artificial  props  may  be  necessary  for  that  purpose.  Or  the 
&pace  in  question  may  be  necessary  for  some  such  purpose  as 
the  construction  of  culverts.  Indeed,  as  in  the  case  of  minerals 
which  are  not  such  within  the  meaning  of  the  Acts,^  the 
purchase  may  well  be  indispensable  to  the  existence  of  the 
railway  or  works.*  But,  against  the  will  of  the  landowner, 
none  of  these  objects  can  be  accomplished  without  acquiring 
the  property  in  the  minerals.*^ 

Whenever   the   necessity   or  .propriety   of    a   purchase    is  Evidence  a3 
contested,  the  opinion  of  the  officer  of  the  company  or  other  or  propriety 
body,  if  bond  fide,  is  the  only  evidence  required ;  and  a  mere  ^^  P^ichase. 
general  statement  that  the  minerals  in  question  are  required 
is  a  sufficient  expression  of  opinion.     The  onus  of  proving 
that  they  are   wanted   for   some    collateral  purpose,  or   that 
the  alleged   purpose   is   manifestly  absurd,  or  that  there   is 
in     other    respects    want    of    bona    fides,    rests    upon    the 
landowner.*^ 

It  is  obligatory  on  a  company  or  other  body  purchasing  from  obligation  to 
a  landowner  under  the  exclusive  provisions  of  the  Lands  CI.  P^^*^^^^- 
Act  to  purchase  his  whole  interest  from  the  surface  down  to 
the  centre ;  ^  but  a  body  purchasing  under  the  joint  provisions 
of  that  Act  and  of  the  Rail.  CI.  Act,  or  the  Wat.  CI.  Act, 
or  the  Pub.  Health  Am.  Act,  1888,  may  elect  to  buy  the  land 
without  the  mines.^ 

Where  lands,  which  a  railway  company  are  authorised  by  "  Super- 
fluous" lands. 

1  Errington  v.  Met.  R.  Co., «*J7.  670,      574—576. 
571.  «  /J.  669,  571,676,  577. 

'  lb.  578.     See  Manchester  Corpora-  7  See  Pountney  v.  Clayton,  11  Q.  B. 

tion  r.  New  Moss  Colliery,  1906, 1  Ch.       D.  833,  per  Brett,  M.  R. 
at  296,  ^r  Farwell,  J.  *  Be  Hudderefield  and  Jacomb,  17 

*  See  ante,  pp.  30,  31.  Eq.  476,  489  ;   Pountney  v.  Clayton, 

*  See  Glasgow  r.  Fane,  13  A.  0.698,      sup.  833,  835  ;  HoUiday  r.  Wakefield, 
jfer  Lord  Macnaghten  ;  antef  p.  31.  1891,  A.  C.  87,  88.    See  the  sections 

^  Errington  v.  Met.  B.  Co.,  aup,  572,      of  the  Acts,  post,  pp.  334 — 343. 
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Bidder  r. 
1<J.  S.  R.  Co. 


their  special  Act  to  take,  are  conveyed  to  them ;  and  the  con- 
veyance contains  an  express  grant  of  the  mines  and  minerals 
thereunder;  and  the  lands  are  kept  b}'  the  company,  not 
bond  fide  for  the  purposes  of  the  undertaking,  but  merely  for 
the  purpose  of  working  the  minerals ;  that  fact  is  in  itself 
evidence  that  the  lands  are  **  superfluous  "  within  the  meaning 
of  section  127  of  the  Lands  CI.  Act/  Where,  however,  the 
lands  are  kept  under  the  belief,  whether  rightly  or  wronglj', 
that  they  will  be  used  at  a  future  time  for  the  purposes  of  the 
undertaking,  the  mere  fact  that  the  company  in  the  meantime 
choose  to  utilise  them  by  working  the  minerals  thereunder 
furnishes  no  such  evidence.^  And  if  it  afterwards  turns  out, 
that,  although  the  surface  is  required  for  the  purposes  of  the 
undertaking,  those  purposes  could  be  answered  without  pre- 
serving to  the  surface  the  mineral  supp^^rt,  there  does  not 
appear  to  be  any  authority  for  saying,  either  that  the  company 
are  bound  to  sell  the  mines  apart  from  the  surface,  or  that  in 
default  of  such  sale  the  mines  vest  in  the  adjacent  owners.* 
Indeed,  it  has  been  laid  down,  that,  where  in  sucli  a  case  it 
afterwards  turns  out  that  the  surface  is  superfluous,  and  vests  in 
the  adjoining  owners,  the  mines  and  minerals  will  not  so  vest, 
but  will  remain  the  property  of  the  company.*  But  this  was 
doubted  in  the  same  case  when  in  the  House  of  Lords.* 

A  mine-owner  on  whose  land,  or  on  land  subject  to  whose 
rights,  a  company  have  entered  under  compulsory  powers,  and 
who  is  **  injuriously  affected  "  by  the  execution  of  their  works, 
is  entitled  to  receive  compensation  under  section  68  of  the 
Lands  CI.  Act. 

In  Bidder  v.  North  Staff.  Railway  Co.,^  the  plaintiffs  were 
lessees  under  leases  of  different  durations  of  two  adjoining 
mines.  The  company  had,  under  their  compulsory  powers, 
taken  a  portion  of  the  surface  over  the  mine  comprised  in  the 
longer  lease  ;  and  had  thereby  cut  off  the  direct  access  which 
had  previously  existed  between  that  mine  and  a  neighbouring 


>  See  Hooper  r.  Bourae,  5  A.  C.  22, 
per  Lord  Blackburn. 

2  iJ.  3   Q.  B.  D.  288,  per  Cotton, 
L.  J. ;  5  A.  C.  22,  per  Lord  Blackburn. 

3  Hooper  r.  Bourne,  5  A.  C.  12,  ;>^r 
Lord  Cairns,  24,  per  Lord  Blackburn. 


^  lb.  3  Q.  B.  D.  258 :  see  278,  per 
Bramwell,  L.  J.,  284,  per  Brett,  L.  J. 

*  See  5  A.  C.  23,  24,  jter  Lord  Black- 
bum. 

•  4  Q.  B.  D.  412,  432. 
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canal.  A  new  access  was  possible.  But  it  was  more  circuitous  ; 
and  it  was  only  obtainable  by  exercising  a  right,  which  the 
plaintiffs  were  entitled  to  exercise,^  of  going  over  the  surface  of 
the  mine  comprised  in  the  shorter  lease.  In  estimating  the 
injurious  affection,  it  was  held  (1)  that  a  deduction  should  be 
made  on  account  of  the  power  to  acquire  the  new  access ;  but 
(2)  that  the  circuitousness  of  the  new  access,  the  shorter 
duration  of  the  lease  of  the  land  over  which  it  was  obtainable, 
the  damage  which  it  would  occasion  to  such  land,  and  all  other 
like  matters,  should  be  taken  into  consideration,  and  allowed 
for,  in  making  the  deduction. 

In  In  re  Masters  and  Great  Western  Railway  Co.,^  the  Masters  and 
claimant  was  the  lessee  of  land  A.,  with  the  shaft,  buildings,  and 
works  thereon ;  and  of  the  minerals  under  land  A.,  and  also 
under  land  B.,  which  immediatel}' adjoined.  Lands  A.  and  B. 
together  comprised  885  acres.  The  lease  contained  a  proviso, 
that  the  claimant  might  at  any  time  during  the  term  sink  a 
pit  or  pits  in  any  part  of  land  B.,  but  so  that  the  position  of 
such  pit  or  pits  should  be  subject  to  the  reasonable  approval  of 
the  lessor,  his  heirs  or  assigns.  The  company,  under  an  Act 
incorporating  the  Lands  CI.  Act,  purchased  from  the  lessor 
five  acres  of  land  B.,  not  including  the  minerals  thereunder ; 
and  occupied  it  by  their  railway.  It  was  held  that  the  mere 
fact  that  the  company  had  taken  the  five  acres  was  not  a 
reasonable  groimd  for  disapproval  of  the  position  of  any  pit 
proposed  to  be  sunk  thereon,  and  that  the  claimant  was 
entitled  under  the  proviso  to  compensation  for  being  prevented 
from  exercising  the  right  of  sinking  such  pit.^ 

Section  117  of  the  Lands  CI.  (Scotland)  Act,  1845,  empowers  s.  117  Lands 
companies,  who  enter  upon  lands,  and  through  "  mistake  or  ^J;^(^cotland) 
inadvertency  "  fail  to  purchase  the  interest  of  any  party  entitled 
to  an  interest  therein,  to  remain  in  possession,  provided  that 
within  six  months  after  notice  of  such  interest,  or  (if  the  same 
be  disputed)  after  the  right  shall  have  been  "  finally  established," 
they  purchase  the  same,  at  a  price  to  be  settled  (in  default  of  agree- 
ment) by  arbitration.  In  Caledonian  Railway  Co.  v.  Davidson,* 
the  company  (the  appellants)  in  constructing  their  works,  and 

>  Seeptut,  p.  423.  »  Affirming  S.  C.  1900,  2  Q.  B.  677. 

•  1901,  2  K.  B.  84.  *  1903,  A.  C.  22. 

H.M.  10 
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prior  to  1894,  removed  certain  minerals.  In  proceedings  in 
1894,  the  Court  reserved  all  questions  of  title  as  to  a  part  of 
such  minerals.  In  1896  the  respondents  applied  for  compen- 
sation for  such  part,  but  the  company  disputed  their  liability. 
It  was  held,  that  such  part  in  fact  belonged  to  the  respondents. 
But  it  was  also  held,  that  (having  regard  to  the  dispute  as  to 
the  title)  the  six  months  had  not  commenced  to  run  ;  and  that 
accordingly  the  appellants  were  not  in  the  position  of  tres- 
passers, but  were  entitled  to  such  part  upon  pa3rment  under 
section  117.^ 


Crown  lands. 


Duchy  of 
Cornwall 
lands. 


Sect.  7.— OTHER  CORPORATIONS. 

Crown  lands ^  are  under  the  management  of  the  Commis- 
sioners of  Woods;*  who  may  sell,*  exchange,^  or  purchase* 
any  mines  or  quarries ;  or  sell  any  part  of  them  for  the 
purpose  of  raising  money  for  the  redemption  of  the  land  tax 
charged  on  any  other  part.'''  The  moneys  arising  from  sales 
or  exchanges,  if  not  immediately  wanted,  must  be  invested  in 
consols,  and  the  dividends  applied  in  the  same  manner  as  the 
income  of  the  land  revenues  is  applied.® 

By  the  Duchy  of  Cornwall  Man.  Act,  1868,'  the  Prince  of 
Wales,  as  Duke  of  Cornwall,  may  sell,  or  enfranchise,^^  or 
(under  the  machinery  of  the  Inclosure  Acts^^)  exchange*^  any 
mines  or  quarries,  or  may  purchase  any  mines,  minerals,  or 
quarries,  or  rights  of  mining^*  All  deeds  for  carrying  those 
purposes  into  effect  must  be  enrolled  in  the  Duchy  office 
within  six  months.^*  The  moneys  arising  from  sales  or 
exchanges,  if  not  immediately  wanted  (whether  for  the 
purpose  of  purchasing  mines,  minerals,  quarries,  or  rights  of 
mining,  or   for  any    other   purpose),    must    be    invested    in 


»  Reversing  S.  C.  37  S.  L.  R.  150, 

*  Ss.  42-44. 

406. 

6  S.  52. 

5  The  general  law  only  as  to  Crown 

7  S.  59. 

lands  is  here  stated.    As  to  mines  of 

«  Ss.  108—110,  113. 

coal  and  iron  and  quanies  of  stone 

»  26  &  27  Vict.  c.  49. 

within  the  Hundred  of  St.  Briavels,  in 

w  Ss.  3,  37. 

Gloucestershire,  see  poxt^  Chap.  XX. ; 

"  See/?o*^,  pp.  156,  157 

and  as  to  mines  of  lead  in  parts  of 

"  S.  41. 

Derbyshire,  see  post^  Chap.  XXI. 

18  S.  7. 

»  See  10  Geo.  4,  c.  60,  ss.  1,  8, 

"  26  &  27  Vict,  c  49,  ss.  30  et  s^q. 

*  10  Geo.  4,  c.  60,  s.  34. 
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consols,  and  the  dividends  applied  in  the  same  manner  as  the 
income  of  the  Dnchj  lands  is  applied.^  In  case  the  Duke  of 
Cornwall  for  the  time  being  shoald  be  under  age,  the  powers 
given  by  the  Act  may  be  exercised  in  his  name  and  on  his 
behalf  by  the  Sovereign  for  the  time  being.*  And  when  the 
Duchy  is  vested  in  the  Crown,  the  powers  of  the  Act  may  be 
exercised  by  the  Sovereign  for  the  time  being.^  "Minerals  " 
in  the  Act  include  all  minerals,  whether  metallic  or  not,  stone, 
and  substrata  of  every  description.* 

Every  ecclesiastical  corporation  (with  certain  exceptions  ^)  church  lands 
may  in  general,  with  the  approval  of  the  Ecclesiastical  ~^®°®™  y- 
Commissioners  for  England,  and  (if  such  corporation  be  the 
incumbent  of  a  benefice)  with  the  consent  of  the  patron,^  and 
upon  giving  three  months'  notice  in  writing  to  the  bishop,^ 
sell,  or  convey  in  exchange  or  by  way  of  partition,  or  other- 
wise dispose  of,  mines  or  quarries  belonging  to  such  corpora- 
tion for  such  considerations  and  purposes  as  the  Commissioners 
may  deem  reasonable  and  proper,  and  give  and  receive  money 
by  way  of  equality  of  exchange  or  partition ;  ®  and  they  may, 
with  the  like  approval  and  consent,  enter  into  and  vary 
preliminary  contracts.'  Provisions,  of  course,  exist  for  the 
application  of  moneys  received  in  respect  of  any  sale,  exchange, 
or  partition.^° 

However,  by  the  Land  Tax  Red.  Act  (42  Geo.  8,  c.  116),  it  is  Land  Tax 
provided,  that  no  mines  or  minerals,  or  seams  or  veins  of  coal,  '  ^^^' 
metals,  or  other  like  profits  belonging  to  any  manors  or  lands 
which  may  be  sold  by  an  ecclesiastical  corporation  for  the 
purpose  of  redeeming  any  land  tax,  whether  opened  or 
unopened,^^  shall  pass  by  the  conveyance  of  such  manors  or 
lands,  either  by  express  or  general  words  ;  but  (together  with 
all  incidental  easements)  shall  be  as  effectually  excepted  and 
reserved  as  if  expressly  excepted  and  reserved.^^     This  Act 

J  Ss.  8,  13,  14  ;  31  &  32  Vict.  c.  35.  •  S.  20  ;  21  &  22  Vict.  c.  67,  s.  1. 

»  26  &  27  Vict.  c.  49,  s.  38.  7  21  &  22  Vict.  c.  67,  s.  1. 

«  S.  39.      S.   18.  provides    for  the  »  Ss.  1,  3. 

settlement  by  arbitration  of  disputes  *  S.  4. 

respecting  boundaries,  or  the  title  to  ^^  g,  2  ;  28  &  29  Vict,  c,  57, 

any  property,  or  to  any  right  of  way,  "  As  to  open  and  new  mines  or 

or  water,  or  other  right.  quarries,  see  atUe^  pp.  35  et  seq, 

*  See  s.  37.  «  S.  80. 

*  See  5  &  6  Vict.  c.  108,  s.  1. 
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Charity  lands. 


Materials  for 
roads. 


repealed  as  from  the  24tli  of  June,  1802,  the  Act  89  Geo.  8, 
c.  21,  which  contained  similar  provisions.^  Accordingly 
where  there  was  a  sale  under  the  repealed  Act,  with  an  excep- 
tion of  certain  mines  (except  as  therein  mentioned) ;  and  an 
Act^  was  subsequently  passed  which  confirmed  invalid  sales 
under  the  repealed  Act ;  it  was  held  that  the  confirming  Act 
did  not  so  ratify  the  sale  as  to  give  validity  to  the  exception 
out  of  the  exception.^  The  Acts  in  question  do  not,  however, 
affect  binding  contracts  for  the  sale  of  lands  which  had  been 
entered  into  before  they  were  passed.* 

An  assurance  for  charitable  uses  may  contain  a  grant  or 
reservation  of  mines  or  minerals  or  of  any  easement.^ 

Trustees  or  commissioners  of  turnpike  roads  are  empowered 
to  contract  for  the  purchase  of  any  land  for  the  purpose  of 
digging  materials  for  the  repair  or  use  of  the  roads,  and  at  any 
time  afterwards  to  sell  the  land  so  purchased.*  Where  land 
has  been  allotted  to  or  otherwise  acquired  by  a  parish,  and  the 
materials  therein  have  been  exhausted,  it  may  be  sold  under  an 
order  of  the  Local  Government  Board  ;  and  any  right  to  mines 
or  minerals  claimed  by  the  lord  of  the  manor  or  any  other 
person  may  be  reserved,  or  the  sale  may  be  made  subject 
thereto ;  and  the  proceeds  of  sale  are  applicable  for  the 
benefit  of  the  parish.^ 


Considera- 
tion for 
voluntary 
enfranchise- 
ment. 


Sect.  8.— COPYHOLD  AND  INCLOSURE  ACTS. 

a.  Copyhold  Act,  1894. 

The  consideration  for  a  voluntary  enfranchisement  under  the 
Copyhold  Act,  1894,  may  be  or  may  include  a  conveyance  of 
a  right  to  mines  or  minerals,  and  a  right  to  mines  or  minerals 
subject  to  the  same  or  corresponding  uses  and  trusts  with  the 
land  enfranchised  may  be  conveyed  as  such  consideration.* 
But  when  the  estate  of  the  lord  is  less  than  an  estate  in  fee 


1  s.  12. 

2  57  Geo.  3,  c.  100,  s.  25. 

'  Whidborne  v.  Eccl.  Commrs.,  7 
Ch.  D.  375. 

•»  Wilson  r.  Grey,  3  Eq.  117. 

*  Mortmain  and  Charita^^le  Uses 
Act,  1888,  s.  4,  sub-s.  4  (ii),  (iii).    This 


applies    to    Toluntary  assurances   as 
well  as  to  assurances  for  value. 
8  3  Geo.  4,  c.  126,  s.  100. 

7  39  &  40  Vict.  c.  62,  ss.  1,  2,  5,  aud 
6  :  cf.  5  &  6  Will.  4,  c.  50,  s.  48. 

8  S.  15. 
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simple  in  possession,  and  a  right  to  mines  and  minerals  not  in 
or  under  the  land  enfranchised  is  conveyed  as  consideration,  the 
right  must  be  convenient,  in  the  opinion  of  the  Board  of  Agricul- 
ture, to  be  held  with  the  manor,  and  must  be  settled  to  uses  or 
on  trusts  corresponding  to  those  on  which  the  manor  is  held.^ 
And  where  any  part  of  the  consideration  is  the  conveyance  of 
a  right  to  mines  or  minerals,  the  tenant  may  convey  the  right 
to  the  lord  and  his  heirs  to  the  uses,  on  the  trusts,  and  subject 
to  the  powers  and  provisions  subsisting  at  the  date  of  the 
enfranchisement  in  respect  of  the  manor  of  which  the  land 
enfranchised  is  held.^ 

An  enfranchisement  under  the  Act,  whether  compulsory  or  Mineral  rights 
voluntary,  does  not,  without  the  express  consent  in  writing  of  the  without 
lord  or  tenant,  affect  the  rights  of  the  lord  or  tenant  in  mines,  ^^'^^ent. 
minerals,  or  quarries,  whether  under  the  lands  enfranchised 
or  not;  or  any  rights  of  entry,  way,  and  search,  and  other 
easements  of  any  lord  or  tenant ;  or  any  powers  which  but 
for  such  enfranchisement  might  have  been  exercised  for  the 
purpose  of   working  the  mines  or  quarries  or  carrying  away 
the  minerals    therefrom.®    But,  without   prejudice    to   these 
rights  and  powers,  the  owners  of  enfranchisements  may  disturb 
and  remove  the  soil  for  making  roads  or  drains,  or  erecting 
buildings,  or  obtaining  water.^ 

Any  right  of  way  or  other  easement  in  the  land  enfranchised  Reservation 
for  more  effectually  mining  and  carrying  away  minerals  may,  ^^Sente. 
with  the  consent  of  the  tenant,  be  reserved  or  granted  to  the 
lord.« 

b.  Inclosure  Acts. 

(a)  Statute  of  Merton. 

Under  the   right    of  approving    given   by   the    Statute   of  Lord  may 
Merton,*  the  lord  of  a  manor    may,  as   against  common  of  ^afnsTcom- 
pasture,  sell  or  grant  leases  of  or  otherwise  appropriate  the  ™^°  °* 
waste  or  common  of  the  manor.^     And  he  may  do  so  equally 

*  lb.  7  Lascelles  r.  Onslow,  2  Q.  B.  D. 
^  S.  18.  449  et  »eq, ;  Robinson  v.  Duleep  Singh, 
3  8.  23,  sub-s.  1.  11  Ch.  D.  831  ;  see  also  Williams  on 

*  Ih.  Commons,  103  ^  neq, ;  Elton  on  Com- 

*  S.  24,  sub-s.  1.  mons,  175  et  seq, 
«  20  Hen.  3,  c.  4. 
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Cannot 
primd  facie 
approve 
against  other 
commons. 


Custom — 
penerallv. 


against  the  freeholders/  as  against  the  copyholders,^  of  the 
manor.  And  it  is  immaterial  that  the  persons  entitled  to 
common  of  pasture  are  also  entitled  to  some  other  right  of 
common,  such  as  a  right  to  dig  sand,  if  they  complain  only 
of  the  interruption  of  the  right  of  common  of  pasture.' 
He  must,  however,  leave  sufficient  common  for  the  com- 
moners ;  *  and  the  onus  is  upon  him  to  show  that  he 
has  done  so.^  But  the  fact,  that  for  such  a  period  as 
ten  years  there  has  been  a  sufficiency  of  common,  will 
frequently  be  primd  facie  evidence  that  an  actual  sufficiency 
has  been  left.* 

However,  the  lord  of  a  manor  cannot,  primd  facie,  as  against 
common  of  turbary  or  estovers,  appropriate  the  mines  or 
quarries,  or  the  earth  or  gravel,  in  the  waste ;  such  a  thing  as 
turf  not  being  annually  renewable  J  And  his  disability  in  this 
respect  is  irrespective  of  whether  sufficient  common  for  the 
commoners  would  be  thereby  left  or  not.®  Such  a  right  would 
not  be  authorised  by  the  Statute  of  Merton,  as  that  only 
entitles  a  lord  to  approve  against  common  of  pasture.^  The 
disability  in  question  does  not,  however,  exist,  unless  the  land 
proposed  to  be  approved  produces,  or  is  capable  of  producing, 
turf  or  fuel.^°  The  lord  cannot,  prima  facie,  approve  as  against 
a  customary  right  to  get  stone.^^ 

There  may  be  a  special  custom  in  a  manor  authorising  a 
lord  to  approve.^^  But  even  in  such  a  case  the  lord  must, 
in   exercising    his    right,    leave    sufficient  common   for  the 


*  Which  is  the  more  usual  case. 

2  See  Williams,  123,  citing  Shake- 
spear  r.  Peppin,  6  T.  R.  741  ;  Elton, 
209  et  seq. 

3  Fawcett  r,  Strickland,  Com.  Rep. 
577  ;  Shakespear  r.  Peppin,  mj). 

*  Lascelles  t*.  Onslow,  2  Q.  B.  D. 
449  et  seq.  ;  Robinson  r.  Duleep  Singh, 
11  Ch.  D.  831. 

^  See  Arlett  r.  Ellis,  7  B.  &  C.  377  ; 
Betts  V.  Thompson,  6  Ch.  732  ;  Hall 
p.  Byron,  4  Ch.  D.  680  ;  Lascelles  v. 
Onslow,  sup.  450 ;  Bell  r.  Love,  10 
Q.  B.  D.  559.  The  onus  is  upon  the 
commoner  where  the  question  arises 
as  to  the  right  of  the  lord  to  dig  for 
minerals  :  atvte^  p.  88. 


^  Lascelles  r.  Onslow,  mip. 

7  Duberley  r.  Page,  2  T.  R,  391  ; 
Grant  r.  Gunner,  1  Taunt.  435 ;  Arlett 
r,  Ellis,  svp,  374  ;  Lascelles  r.  Onslow, 
Slip.  433,  460. 

*  Lascelles  v.  Onslow.  #«/>, 

»  Arlett  r.  Ellis,  svp.  375  ;  A.-G. 
r.  Hanmer,  27  L.  J.  Ch.  841  ;  Las- 
celles r.  Onslow,  sup.  451  ;  Williams 
on  Commons,  137. 

w  Peardon  r.  Underhill,  16  Q.  B. 
120. 

"  Heath  r.  Deane,  1905,  2  Ch.  at 
p.  94. 

13  Arlett  r.  Ellis,  snp.  370,  371  ; 
Lascelles  r.  Onslow,  svp.  451. 
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commoners;^  and  leave  it  in  such  a  state  as  to  make  the 
right  of  common  conveniently  exercisable.* 

In  an  action  of  trespass  against  a  commoner,  it  was  shown  Clarkson  r. 

Wooiihous6. 

to  be  a  custom  for  the  owners  of  ancient  messuages  in  a  manor 
to  have  common  of  turbary  in  the  waste  for  necessary  fuel ; 
and  for  the  owner  of  the  waste  to  assign  to  the  owners  of  the 
messuages  reasonable  parts  of  the  waste  to  be  held  in  severalty 
for  digging  turves  for  necessary  fuel  in  respect  of  such 
messuages ;  and  for  the  owners  of  such  messuages  to  get 
turves  in  such  reasonable  parts,  and  in  no  other  part  of 
the  waste;  and,  when  and  so  often  as  the  turves  were  com- 
pletely removed  from  such  reasonable  parts,  for  the  owner 
of  the  waste  to  inclose  them.  This  was  held  to  be  a  good 
custom.* 

Where  a  lord  in  1761  demised  a  brick-kiln  then  standing  on  Lascelles  r. 
a  waste,  with  liberty  to  inclose  a  piece  of  land  not  exceeding  "^  ^^' 
half  an  acre,  and  to  dig  earth  for  the  use  of  the  kiln  ;  and  the 
lease  was  renewed  from  time  to  time  ;  and  meanwhile  leases  of 
other  parts  of  the  waste  were  granted  for  similar  purposes ; 
and  during  the  currency  of  the  lease  of  1751  presentments 
were  made  by  the  homage  of  encroachments  on  the  waste  by 
strangers ;  but  no  objection  was  made  to  the  granting  of  the 
leases  ;  and  the  commoners  bought  bricks  at  the  kilns ;  it  was 
held  that  there  was  evidence  sufficient  to  establish  that  the 
lord  had  by  custom  the  right  to  approve,  so  that  he  left 
sufficiency  of  turbary  and  estovers.*  And  such  evidence  ma}' 
be  available  to  an  equal  degree  against  the  freeholders  as 
against  the  copyholders  of  a  manor  ;  although  the  freeholders 
may  have  obtained  from  the  lord  an  express  grant  of  common 
of  turbary  and  estovers.  * 

Sand  pits  or  gravel  pits  in  a  waste  may  be  copyhold  tene-  copyholds  in 
nients  distinct  from  the  waste,  and  demisable  by  custom.^  waste. 

An}'  person  intending  to  inclose  a  common  otherwise  than  ^^^^^q  q£ 
under  the  provisions  to  be  presently  mentioned'' must  give  intention  to 

IZlClOSc* 

1  Arlett  r.  Ellis,  sujk  370,  371  ;  Las-  see  ante,  pp.  108,  109. 
oelles  r.  Onslow,  syp,  451  :  cf.  Badger  *  Lascelles  r,   Onslow,  2   Q.  B,  D. 

r.  Font,  3  B.  &  Al.  155.  433,  451,  4o2. 

«  Arlett  r.  Ellis,  7  B.  &  C.  377.  »  lb.  452,  453. 

'  Clarkson   r.  Woodhouse,  5  T.  R.  ®  Doe  r.  Cook,  5  Esp.  221. 

412,  n.     Its  validity  appears  doubtful :  7  See  ensuing  pages. 
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three  months'  notice,  by  publication  in  the  local  papers,  to  all 
persons  claiming  any  right  in  such  common.^ 


Protection  of 

existing 

rights. 


Adjustment 
of  rights. 


Draft  pro- 
yisional  order. 


ifi)  Modern  Inclosure  Acts — Inclosure  and  Regulation  qf 

Commons} 

Where  land  has  been  inclosed,  by  encroachment  or  other- 
wise, from  land  subject  to  be  inclosed,  for  more  than  twenty 
years,  and  is  not  declared  allottable,  inclosure  proceedings 
cannot  prejudice  the  rights  of  the  Crown  or  others  to  such 
land  or  the  minerals  thereunder,^ 

A  provisional  order  for  the  regulation  of  a  common  may 
provide  for  the  "adjustment '*  of  the  following  "rights'*  in 
respect  of  it*  : — As  respects  rights  of  common  of  turbary  in, 
or  taking  gravel  stone  from,  or  otherwise  interfering  with  the 
soil  of,  the  common,  being  waste  land  of  a  manor,  the 
determination  of  the  persons  to  exercise  and  the  mode,  places, 
and  times  of  exercise;  and,  on  compensation  being  made  to 
any  person  aggrieved,  the  restriction,  modification,  or  abolition 
of  such  rights.  As  respects  any  common,  whether  waste  land 
of  a  manor  or  not,  the  determination  of  the  rights  and 
obligations  of  the  lord,  severalty  owners,  or  other  persons 
entitled  to  the  soil ;  and,  on  compensation  being  made  to  any 
person  aggrieved,  the  restriction,  modification,  or  abolition  of 
such  rights.  And  as  respects  any  common,  whether  waste 
land  of  a  manor  or  not,  the  determination  of  any  rights 
and  settlement  of  any  disputes  relating  to  boundaries, 
rights  in  the  soil  or  in  the  produce  of  the  soil,  or 
otherwise.* 

Evidence  in  support  of  an  application  for  a  provisional 
order  must  comprise  statements  as  to  the  mines,  minerals,  or 
valuable  strata  (if  any)  under  the  common  in  question ;  the 
questions  of  boundary  (if  any)  concerning  such  mines, 
minerals,  or  strata;  and,  where  the  interest  of  any  lord  of  the 
manor  in  mineral  rights  may  be  affected,  the  compensation 
agreed  on  or  proposed  to  be  made  to  him.*'     The  Board  of 


1  39  &  40  Vict.  c.  56,  s.  31. 
3  As  to  the  metropolitan  commons, 
see  29  &  30  Vict.  c.  122. 
»  lO&ll  Vict.  c.  Ill,  s.  3. 


*  39  &  40  Vict.  c.  56,  ss.  2,  3. 

6  s:4. 

«  S.  10. 
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Agriculture  may  then  order  a  local  inquiry;^  and  if,  as  the 
result^  they  are  satisfied  that  it  is  expedient  to  proceed  further, 
must  frame  a  draft  provisional  order. 

If  the  application  is  for  the  regulation  of  a  common,  the  statements 
draft  must  specify  whether  the  provisions  for  the  "  adjustment  ditions  to  be 
of  rights  "  are  to  be  put  in  force.  And  where  the  interest  of  I'^s®^'^- 
any  lord  of  the  manor  in  mineral  rights  may  be  affected,  there 
must  be  inserted  a  statement  of  the  compensation  to  be  made 
to  him.^  And  there  may  be  inserted,  as  one  of  the  conditions 
of  the  inclosure,  any  special  agreement  or  matter  concerning 
or  affecting  the  lands  to  be  inclosed.^  And  this  provision 
authorises  a  condition,  that  the  right  to  mines  and  minerals 
shall  be  severed  from  the  soil,  and  that  the  tenement  thus 
created  shall  remain  in  the  lord  while  the  soil  is  allotted  to 
others.*  There  may  also  be  inserted,  as  one  of  the  conditions 
of  the  inclosure,  the  reservation  to  the  lord  of  rights  of  way 
and  other  easements  over  the  inclosed  lands,  for  working  and 
carrying  away  mines  or  minerals,  although  not  under  the 
inclosed  lands,  and  whether  within  or  not  within  the  manor, 
and  also  for  working  and  carrying  mines  or  minerals  to  be 
reserved  to  the  lord  under  the  inclosed  land.^  Indeed,  where 
the  mines  or  minerals  are  reserved  to  the  lord,  there  must  be 
inserted  a  statement,  whether  or  not  a  right  to  enter  for  the 
purpose  of  working  is  also  to  be  reserved,  and  whether  or  not 
any  compensation  is  to  be  made  for  surface  damage.^  And 
where  there  is  any  mineral  property  or  other  rights  in  relation 
thereto  belonging  to  persons  other  than  the  lord  which  may 
be  affected,  there  must  be  inserted  a  statement,  whether  or 
not  a  right  to  enter  the  land  when  inclosed  for  the  purpose  of 
working  is  to  be  reserved  to  such  other  persons,  and  whether 
or  not  any  compensation  is  to  be  made  for  surface  damage ; 
and  there  must  also  be  inserted  such  other  provisions    and 

1  ss.  10—12.  M4  &  15  Vict.  c.  53,  s.  9. 

-  S.  12  :  cf.  the  repealed  a.  27  of  «  See  22  &  23  Vict.  c.  43,  s.  1.    This 

8  &  9  A^'ict.  c.  118,  and  the  decision  provision  is  not  affected  by  39  &  40 

thereon  of  Musgrave  v,  Incl.  Comms.,  Vict.  c.  56,  s.  12.     As  to  the  meaning 

L.  R.  9  Q.  B.  162.  of  "  surface  damage,"  see  Alia  way  v, 

»  11  &  12  Vict.  c.  99,  8. 1.  Wagstaff,  4   H.  &  N.  681,  cited  jfoMf, 

*  Musgrave  v.  Forster,  L.  R.  6  Q.  B.  p.  303. 
590. 
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reservations  as  may  appear  proper.^  For  the  purpose  of 
providing  a  means  of  compensation  for  surface  damage,  the 
persons  interested  may  agree  as  to  the  mode  in  which  compen- 
sation shall  be  made ;  and  such  agreement,  if  allowed  by  the 
Board,  must  be  stated  to  the  valuer  as  part  of  his  instructions, 
and  embodied  by  him  in  his  report  and  award.* 
Consents.  Before  the  draft  provisional   order  can  be  certified  to  be 

expedient,  persons  representing  two-thirds  in  value  of  the 
interests  in  the  common  must  consent.®  If,  therefore,  in  any 
case  an  interest  includes  brick  earth,  the  brick  earth  must  be 
valued.  And  if  the  brick  earth  forms  part  of  the  surface,  or 
lies  so  close  to  it  as  in  effect  to  form  part  of  it,  it  is  immaterial 
that  **  minerals  "  may  have  been  expressly  excepted  from  the 
operation  of  the  inclosure;  such  brick  earth  not  being  a 
mineral.*  And  where  the  common  is  land  within  a  manor  to 
the  soil  of  which  the  lord  is  entitled  in  right  of  the  manor, 
unless  there  is  more  than  one  person  interested,  the  expediency' 
cannot  be  certified,  unless  the  person  interested  consents ;  and 
where  there  is  more  than  one  person  interested,  the  expediency 
cannot  be  certified  in  case  such  persons  or  the  majority  of 
them  dissent.^. 
Confirmation.        When  the  necessary  consents  have  been  obtained,  the  Board 

must   certify  that  it  is  expedient  that  the   order   should    be 

confirmed  by  Parliament ;  and  the  certificate  is  then  presented 

to  Parliament,  and  may  be  confirmed.® 

Appointment        As  soon  as  conveniently  may  be  after  the  passing  of  any 

o  V  uer.         confirming  Act,  a  valuer  is  appointed  to  divide,  set  out,  and 

allot,  or   to    regulate,  the    common  ;^    and   claims   are   then 
heard  and  determined.® 
His  duties  The  valuer  must  allot  to  the  surveyor  of  highways  such  part 

aUotments!~    ^^  ^^®  \B,nd  proposed  to  be  inclosed  as,  b}'  the  instructions 

given  to  the  vahier,  shall  have  been  directed  to  be  appropriated 


1  22  &  23  Vict.  c.  43,  s.  1  ;  39  &  40  see  ante,  p.  33. 

Vict.  c.  56,  8.  12.  *  39  &  40  Vict.  c.  56,  s.  12. 

2  22  &  23  Vict.  c.  43,  s.  2  :  see  j/ost,  «  Ih. 

p.  156  '  8  &  9  Vict.  c.  118,  s,  33  ;  39  k  40 

•'«  39  &  40  Vict.  c.  56,  s.  12.  Vict,  c,  56,  ss.  13,  32. 

*  See  Church  r.   Incl.  Comms.,  IL  8  s  &  9  Vict.  c.  118,  ss.  84,  85,46— 

C.  B.,  N.  S.  664,  a  decision  under  the  48,  55—57,  60. 

repealed  s.  27  of  8  &  9  Vict.  c.  118  : 
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for  supplying  stone,  gravel,  or  other  materials  for  the  repairs 
of  roads  and  ways ;  or,  in  case  no  such  instructions  shall  have 
been  given,  such  part  (if  any)  as  the  valuer  shall  think  fit.^ 
And,  after  making  certain  other  specified  allotments,^  and 
after  making  provision  for  payment  of  the  expenses  by  sale 
of  land  in  case  the  expenses  shall  be  so  directed  to  be  paid,^ 
he  must  allot  to  the  lord  of  the  manor  so  much  of  the  land 
as  he  shall  consider  equal  to  such  part  of  the  residue  as  shall 
be  proportioned  to  his  right  or  interest,  according  to  the 
directions  of  the  provisional  order,  in  lieu  of  his  right  in  the 
soil,  and  exclusive  of  any  other  allotments  which  may  be 
made  to  him  in  respect  of  any  other  rights.*  And  in  case 
the  provisional  order  declares,  that  his  right  has  been 
estimated  exclusively  of  his  right  in  the  mines  or  substrata, 
the  valuer  must,  on  the  request  of  the  lord,  reserve  to  the 
lord  such  rights  and  easements  for  searching  for,  working,  and 
carrying  away  such  mines  or  substrata  as  shall  not  have  been 
included  in  such  estimate,  subject  to  such  provisions  for  com- 
pensation for  surface  damage  as  the  valuer,  with  the  approval 
of  the  Board,  may  think  reasonable.*  And  the  residue  of  the 
land  is  allotted  to  the  persons  interested,  in  shares  pro- 
portionate to  the  value  of  their  interests  as  claimed  and 
allowed .•  And  in  case  the  provisional  order  directs,  as  one 
of  the  conditions  of  the  inclosure,  the  reservation  to  the  lord 
of  easements  over  the  inclosed  land  for  mining  purposes,^  the 
valuer  must  reserve  to  the  lord  such  liberty  to  construct 
railways,  waggon  ways,  and  roads,  and  such  rights  of  way 
and  other  easements  over  the  lands  to  be  inclosed  for  working 
the  mines  in  question,  as  the  valuer,  with  the  approval  of 
the  Board,  may  think  reasonable,  and  as  shall  not  be  incon- 
sistent with  the  provisional  order ;  subject  to  such  provision 
for  compensation   for    surface  damage    as   shall   be   thought 

>  Ss.  34,  72.  the  Act,  to  sell  lands,  freed  from  the 

*  Ss.  73 — 75.  lord's  right  to  mines. 

»  In  Wakefield  r.  Buccleuch  (4  Eq.  •*  S.  76. 

618),  Buccleuch  r.  Wakefield  (L.  R.  *  Ih.     As  to  surface  damage,   see 

4  H.  L.  377),  it  was  made  a  question  ante,  p.  153,  n.  \ 

whether  or  not  commissioners  under  •  S.  77. 

an  Inclosure  Act  had  power,  for  the  "  See  ante,  p,  153. 
purpose  of  defraying  the  expenses  of 
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reasonable.*  And  in  every  case  in  which  part  of  the  land 
is  converted  into  and  used  as  a  regulated  pasture,  and  the 
residue  divided  and  allotted  in  severalty,  the  vahier  may, 
having  regard  to  the  rights  of  the  lord  as  ascertained  and 
declared  by  the  provisional  order,  and  with  the  consent  of  the 
lord  and  a  majority  in  value  of  the  other  persons  interested, 
direct  that  the  rights  of  the  lord  in  the  mines  and  substrata 
under  the  regulated  pasture  shall  be  reserved  to  the  lord,  and 
that  the  mines  and  substrata  under  the  residue  shall  become 
the  property  of  the  owners  of  the  respective  allotments,  and 
that  the  allotments  be  adjusted  accordingly.^  And,  subject  to 
such  rights  and  interests,  the  property  in  the  soil  of  regulated 
pastures  vests  in  the  owners  of  the  rights  of  pasture  therein  in 
proportion  to  their  shares  as  tenants  in  common.^ 

Report.  After   the   completion   of   the   allotment   or   regulation,    a 

report  is  drawn  up;  the  parties  interested  are,  if  necessary, 
heard;  and,  subject  thereto,  the  report  is  approved  by  the 
Board.* 

Award.  The  valuer  must  then,  under  the  direction  of  the  Boai'd, 

draw  up  an  award  and  sign  it ;  describing  therein  the  allot- 
ments and  regulation  ;  and  declaring  whether  all  or  any 
and  which  of  the  mines  and  substrata  have  or  have  not  been 
included  in  the  estimate  of  the  right  of  the  lord  in  the 
soil  in  respect  of  which  any  allotment  shall  have  been  made 
to  him ;  and  such  award  must  be  confirmed  by  the  Board,  and 
is  then  binding  and  conclusive.* 

Partitions  and       Partitions  and  exchanges  may  be  made  by  the  valuer  acting 

exc  anges.  m^je^.  ^he  Inclosure  Acts;^  and  the  power  to  effect  them 
extends  to  lands  not  subject  to  be  inclosed.'^  And  where  an 
exchange  is  made  of  lands  not  subject  to  be  inclosed,  or  of 
lands  as  to  which  no  inclosure  proceedings  are  pending,  the 
Board  may  except  or  reserve  out  of  such  exchange  the  property 

M4  &  15  Vict.  c.  53,  s.  9.     As  to  366),    the    power    of    commissioners 

surface  damage,  see  ante,  p.  153,  n.  «.  under  an  Inclosure  Act  to  separate  by 

2  8  &  9  Vict.  c.  118,  s.  97.  their  award  the  mines  from  the  sur- 

'  S.  116.  face  was  disputed,  but  upheld. 

*  Ss.  102,  103  ;   39  &  40  Vict.  c.  56,  «  8  &  9  Vict.  c.   118,  ss.   90—92  ; 
s.  13.  20  &  21  Vict.  c.  31 :  see  attte,  p.  154. 

*  8  Au  9  Vict.  c.  118,  PS.  104,  105  ;  39  ?  8  <Si  9  Vict.  c.  118,  8.  147  ;  11  &  12 
&  40  Vict,  c.66,8.  13.     In  Kowbotham  Vict.  c.  99,  s.  13. 

r.   Wilson   (8   H.    L.   Cas.   :^6l— 363, 
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or  right  to  the  mines  or  minerals  under  the  land  given  by 
both  or  either  of  the  pai'ties,  together  with  auxiliary  rights 
and  easements,  and  (whether  the  mines  or  minerals  shall  or 
shall  not  be  reserved)  such  rights  of  way  and  other  easements 
as  the  parties  may  have  agreed  on.^ 


Sect.  9.— LANDS  IN  IBELAND. 

A  "  superior  interest,"  as  defined  in  section  81  (8)  of  the  Land  Law 
Land  Law  (Ireland)  Act,  1896,  includes  exceptions  or  reserva-  jg^g^^  ^  '  °  ' 
tions  of  mines  or  quarries  in  conveyances  in  fee  or  leases.^ 
An  exception  of  mines  or  quarries  is  not  a  superior  interest 
of  "no  appreciable  value"  within  section  81  (6)  merely  because 
they  have  not  been  opened,  and  there  is  evidence  of  the 
improbability  of  their  existence.^ 

Section  18  (8)  of  the  Irish  Land  Act,  1908,  provides,  that,  Irish  Land 
on  the  sale  under  the  Land  Purchase  Acts  of  any  land  by  the  ' 
Land  Commission,  or  of  any  land  comprised  in  an  estate  by 
the  owner  of  the  estate,  there  shall  be  reserved  to,  and  disposed 
of  by,  the  Commission  the  exclusive  right  of  mining  and  taking 
minerals  and  digging  and  searching  for  minerals  on  or  under 
that  land.  But  the  sub-section  does  not  apply — (a)  to  any 
demesne  or  other  land  resold  under  section  8 ;  or  (b)  to  any  such 
right  which  constitutes  a  "superior  interest,"  or  which  is 
vested  in  the  Crown ;  or  (c)  to  any  stone,  gravel,  sand,  or  clay. 
And  when  any  such  right  reserved  to  the  Commission  is  after- 
wards let,  leased,  sold,  or  demised,  the  vendor  (or  the  person 
who  would  have  been  entitled  if  the  lands  had  not  been  sold) 
is  entitled  to  25  per  cent,  of  the  net  profit  received  by  the 
Commission,  unless  the  Commission  shall  Imve  purchased  his 
interest  therein.  And  section  18  (4)  provides  that,  where  any 
right  is  so  reseiTed,  there  shall  be  attached  thereto  a  right  of 
entry,  subject  to  making  compensation  for  damage.  Nothing 
in  the  Act  afifects  any  mineral  rights  which  are  not  in  the 
possession  or  enjoyment  of  the  vendor  at  the  time  of  sale ;  or 
any  mine  or  quarry  which  is  being  worked  or  developed  by  the 
vendor  at  the  time  of  sale.^ 

10  &  11  Vict.  c.  Ill,  8.  4.  3  O'Brien's  Estate,  34  I.  L.  T.  R.  95. 

=  Herbert's  Estate,  1897, 1 1.  R.  476.  ••  S.  99. 
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POWEES  WITH  EESPECT  TO  LEASES  AND  LICENCES. 


Infant. 


Sect.   1.— TENANT  IN  FEE. 

Where  an  infant  is  entitled  to  lands  in  fee  simple,  or  in 
tail,  and  it  appears  to  the  Court  to  be  for  his  benefit  that  a 
lease  thereof  should  be  made  for  the  working  of  mines,  the 
infant  or  his  guardian  in  his  name  may  by  the  direction  of  the 
Court,  under  the  Act  1  Will.  4,  c.  65,  s.  17,  make  such  lease 
for  such  term  or  terms  of  years,  and  subject  to  such  rents  and 
covenants,  as  the  Court  shall  direct.  And  the  lease  may  be 
made  of  new  as  well  as  of  open  mines.^  And  the  authority  of 
the  Court  extends  to  cases  where  the  infant  is  entitled  in 
possession  subject  to  an  executory  devise  over,  if  the  devisee 
consents  ;^  or  is  entitled  in  remainder,  subject  to  a  tenancy  by 
the  curtesy,  if  the  tenant  consents ;  ^  or  is  entitled  merely  as 
a  co-owner  with  other  persons.*  Leases  of  mines  or  quarries 
of  an  infant  may  also  be  made  under  the  Settled  Estates  Act, 
1877,^  as  extended  by  section  41  of  the  Conv.  Act,  1881.*^ 
And  where  one-sixth  of  an  estate  containing  coal  was  settled, 
iind  the  other  five-sixths  were  vested  in  infants  in  fee,  a  lease 
was  approved  under  the  joint  authority  of  the  Act  1  Will.  4,  c.  65, 


1  There  is  no  restriction  in  the 
authority  given  to  the  Court.  As  to 
open  and  new  mines  or  quarries,  see 
aiite^  pp.  35  et  geq. 

3  Re  Clark,  1  Ch.292  :  cf.i2c  Letch- 
ford,  2  Ch.  D.  719  ;  and  see  44  &  45 
Vict.  c.  41,  s.  41. 

3  Spencer's  Trusts,  37  L.  J.  Ch.  18. 

*  See  Bentley  i\  Landor,  Set.  1032, 
where  the  form  of  the  order  is  given. 

6  40  &  41  Vict,  c.  18.  See  ss.  25, 
49  :  see  Boyd's  Estate,  8  Ir.  Rep.  Eq. 
76  (a  decision  under  the  repealed  Act 
19  &  20  Vict.  c.  120).  For  the  form  of 
ihe  order,  see  pp.  77,  78, 


«  44  &  45  Vict.  c.  41.  "Rent" 
under  the  Act  includes  yearly  or 
other  rent,  toll,  duty,  royalty,  or  other 
reservation  by  the  acre,  the  ton,  or 
otherwise.  And  a  '* mining  lease*' 
under  the  Act  is  a  lease  for  mining 
purposes ;  that  is,  the  searching  for, 
winning,  working,  getting,  making 
merchantable,  carrying  away,  or  dis- 
posing of,  mines  and  minerals,  or  pur- 
poses connected  therewith  ;  and  in- 
cludes a  grant  or  licence  for  mining 
purposes  :  s.  2,  sub-ss,  9,  11  ;  cf.  the 
definitions  in  the  Settled  liand  Act, 
post,  pp.  163,  164. 
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s.  17,  and  the  Settled  Estates  Act,  1877.^      Resort  may  also 
be  had  to  the  Settled  Land  Act,  1882.^ 

The  committee  of  a  lunatic  entitled  in  fee  simple,  or  in  tail,  Lanatic. 
may,  under  the  authority  of  the  Court,  grant  leases  of  minerals 
forming  part  of  the  lunatic's  property,  whether  already  worked 
or  not,'  and  either  with  or  without  the  surface  or  other  land ; 
and  may  accept  surrenders  of  leases  and  grant  new  leases.* 
Leases  so  authorised  to  he  granted  may  be  for  such  terms  of 
years,  at  such  rent  and  royalties,  and  subject  to  such  reserva- 
tions, covenants,  and  conditions  as  the  Court  approves.^ 
Moneys  received  under  any  lease  of  unopened  mines  and  all 
fines,  premiums,  and  sums  of  money  received  on  the  grant  or 
renewal  of  a  lease  where  the  property  the  subject  of  the  lease 
was  real  estate  of  the  lunatic,  are,  subject  to  the  application 
thereof  for  any  purposes  authorised  by  the  Lun.  Act,  1890, 
as  between  the  representatives  of  the  real  and  personal  estate 
of  the  lunatic,  considered  as  real  estate.^ 


Sect.  2.— TENANT  FOR  LIFE. 

(a)  Generally, 

A  tenant  for  life,  even  if  impeachable  of  waste,  may  grant  Open  mines, 
a  lease  of  open  ^  mines  or  quarries  for  a  fixed  term  of  years, 
"  if  he  shall  so  long  live,"  under  his  mere  common  law  power. 
And,  as  a  power  to  lease  '*  lands  "  includes  a  power  to  lease 


See  Be  Edwards,  Set.  1799.  The 
Court  woald  not,  under  the  Act  1 
Will.  4,  c.  65,  8.  17,  have  authorised 
the  grant  of  a  lease  of  mines,  in  which 
an  infant  was  only  entitled  in  re- 
mainder ;  howeyer  beneficial  such  a 
lease  might  have  been  :  Wood  v, 
Patteson,  10  Beay.  541.  Such  a  lease 
may,  however,  be  granted  under  the 
Settled  Estates  Act,  1877  :  see  post, 
p.  161,  n.  8. 

'  Ss.  59,  60. 

'  As  to  open  and  new  mines  or 
(luarries,  see  ante,  pp.  35  et  keq. 

*  Lun.  Act,  1890,  ss.  120, 122 :  see 


as  to  Ireland  34  &  35  Vict.  c.  22, 
88.  79—82. 

*  Lun.  Act,  1890,  s.  122. 

«  S.  123.  See  as  to  Ireland  34  & 
35  Vict.  c.  22,  s.  82.  Under  the  Lun. 
Reg.  Act,  1853,  the  Court  would  not 
have  allowed  a  premium  or  fine  to  be 
taken  ;  and,  if  a  premium  or  fine  had 
been  taken  upon  a  lease  purporting 
to  have  been  under  the  order  of  the 
Court,  would  have  treated  the  lease  as 
a  sale  :  see  Re  Smith,  10  Ch.  79,  cited 
atitH,  p.  126. 

7  As  to  open  and  new  mines,  see 
atiie^  pp.  35  et  seq. 
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New  mines. 


Fine  on 
surrender. 


all  mines  or  quarries  within  or  under  them,^  he  may  grant  a 
lease  of  open  mines  or  quarries  for  twenty-one  years  under  tlie 
ordinary  power  ii\  a  settlement  to  grant  leases  for  twenty-one 
years ;  and  none  the  less  because  the  ordinary  power  provides 
that  the  lessee  is  not  to  be  made  dispunishable  for  waste. 
And  in  either  case  he  may  appropriate  the  whole  of  the  rent-s.* 

A  tenant  for  life  without  impeachment  of  waste  may  grant 
a  lease  of  new  ^  mines  or  quarries  for  a  fixed  term  of  years, 
"  if  he  shall  so  long  live,"  and  appropriate  the  whole  of  the 
rents.  And  although  it  may  be  that  he  cannot  grant  a  lease 
of  them  for  twenty-one  years  under  the  ordinary  power  in  a 
settlement  to  grant  leases  for  twenty-one  years,  he  may  acquire 
power  to  do  so  by  the  mere  operation  of  converting  them  into 
open  mines  or  quarries.  For,  as  soon  as  they  are  open  mines 
or  quarries,  his  powers  with  respect  to  them  must  be  at  least 
equal  to  those  of  a  tenant  for  life  impeachable  of  waste.^  A 
tenant  for  life  impeachable  of  waste  cannot,  however,  grant  a 
lease  of  new  mines  or  quarries  under  the  ordinaiy  power  in  a 
settlement  to  grant  leases  for  twenty-one  years.^  But  if  a 
tenant  for  life  impeachable  of  waste  leases  new*  mines,  he  will 
not,  although  the  lease  be  improper,  be  allowed  to  restrain  the 
lessee  from  working ;  as  he  cannot  be  permitted  to  disaffirm 
his  own  lease.®  And  on  similar  principles  an  agi-eement  by  a 
tenant  for  life  impeachable  of  waste  to  grant  a  lease  of  new ' 
mines  may,  to  the  extent  of  his  interest,  be  specifically  enforced 
against  him.7 

Where  a  legal  tenant  for  life  grants  a  lease  under  a  power ; 
and  the  lessee  is  entitled  to  determine  at  fixed  intervals,  on 
the  terms  of  paying  the  dead  rent  for  the  whole  residue  of  the 
term ;  and  the  lease  is  determined  accordingly ;  the  rent  is 
not  in  the  nature  of  capital  money,  but  belongs  to  the  tenant 
for  life  absolutely.^ 


1  Campbell  r.  Leach,  Amb.  747  ; 
Clegg  r.  Rowland,  2  Eq.  165,  166. 

'  Campbell  r.  Leach,  Amb.  740 ; 
Clegg  V.  Rowland,  2  Eq.  160. 

"  As  to  open  and  new  mines,  see 
a  fife,  pp.  35  et  »eq, 

■»  See  iup.  As  to  the  power  of  a 
tenant  for  life  without  impeachment 


of  waste  to  work  new  mines  or  quarries, 
see  ante^  p.  72. 

5  See  Clegg  r.  Rowland,  2  Eq.  165. 

*  Wentworth  r.  Turner,  3  Ves.  3. 

7  See  Cleaton  r.  Gower,  Finch,  164. 

8  Hunloke's  Settled  Estates,  1902, 1 
Ch.  941. 
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ifi)  Settled  Estates  Act,  1877.* 

A  tenant  for  life,  even  if  impeachable  of  waste,  may  grant  a  s.  46 
lease  of  open'  mines  or  quarries  for  twenty-one  years  under 
section  46  of  the  Settled  Estates  Act,  1877  ;  and  appropriate 
the  whole  of  the  rents,'  And  a  tenant  for  life  without  im- 
peachment of  waste  can  acquire  and  exercise  a  similar  power 
with  respect  to  new  mines  or  quarries  by  merely  converting 
them  into  open  ones.*  If,  therefore,  a  lease  for  a  longer  term 
is  not  desired,  every  tenant  for  life  of  open  mines,  or  a  tenant 
for  life  without  impeachment  of  waste  of  new  mines  may,  if  he 
pleases,  proceed  under  section  46  of  this  Act,  instead  of  under 
section  4  ^  of  this  Act,  or  section  6  *  of  the  Settled  Land  Act, 
1882 ;  and  so  avoid  the  obligation  to  capitalise  a  part  of  the 
rents.' 

Under  section  4  of  the  Settled  Estates  Act,  1877,  the  Court  S.  4. 
may  authorise  the  grant  of  mining  leases ;  or  leases  of  way- 
leaves,  waterleaves,  or  other  rights  or  easements  over  or 
affecting  any  settled  estates  ;  whether  involving  waste  or  not ; 
for  terms  of  years  not  exceeding  forty  years.  And  any  such 
lease  may  be  for  such  term  of  years  as  the  Court  may  direct, 
where  the  Court  shall  be  satisfied  that  it  is  the  usual  custom 
of  the  district  and  beneficial  to  the  inheritance  to  grant  such 
lease  for  a  longer  teim  than  forty  years.  And,  as  the  lease 
may  be  made  whether  it  involves  waste  or  not,  it  may  be 
made  of  new  as  well  as  of  open  *  mines.® 

But  every  such  lease  must  be  made  to  take  effect  in  posses-  Necessary  to 
sion  at  or  within  one   year  next  after   the    making   thereof,  gtotutory^* 
And  in  every  such  lease  must  be  reserved    the  best  rent  or  requirements. 


1  40  &  41  Vict.  c.  18. 

s  As  to  open  and  new  mines,  see 
ante,  pp.  35  et  seq, 

>  S.  46  is  in  substance  the  same  as 
the  ordinary  power  in  a  settlement  to 
grant  leases  for  twenty-one  years. 
Campbell  r.  Leach,  Amb.  740  (cited 
ante,  p.  160),  is  therefore  an  authority 
for  the  proposition  in  the  text. 

■•  See,  as  to  the  ordinary  power  in  a 
settlement,  ante,  p.  160. 

*  Infra,  in  this  page. 

•  Post,  p.  164. 

M.M. 


7  Consider  Newcastle's  Estates,  24 
Ch.  D.  138. 

^  Leave  to  grant  leases  is  obtainable 
at  the  instance  of  the  same  persons  as  in 
the  case  of  sales  {ante,  p.  127,  n.') :  s.  23. 
There  is  nothing  in  the  Act  to  pre- 
vent the  grant  of  a  lease  of  mines  to 
which  an  infant  is  entitled  in  re- 
mainder. The  Court  had  no  such 
power  under  1  Will.  4,  c.  63  :  see 
Wood  V.  Patteson,  10  Beav.  541  ;  see 
44  &,  45  Vict.  c.  41,  s.  41. 
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reservation  in  the  nature  of  rent,  either  uniform  or  not^  that 
can  be  reasonably  obtained,  to  be  made  payable  half-yearly 
or  oftener  without  taking  any  fine  or  other  benefit  in  the 
nature  of  a  fine.  But  a  peppercorn  rent  or  any  smaller  rent 
than  the  rent  to  be  ultimately  made  payable  may,  if  the  Court 
shall  think  fit  so  to  direct,  be  made  payable  during  all  or  any 
part  of  the  first  five  years  of  the  term  of  the  lease.^  And 
every  such  lease  must  be  by  deed ;  and  the  lessee  must 
execute  a  counterpart ;  and  the  lease  must  contain  a  condition 
for  re-entry  on  non-payment  of  the  rent  for  a  period  of  twenty- 
eight  days  after  it  becomes  due,  or  for  some  less  period  to  be 
specified  in  that  behalf.  And  every  such  lease  must  contain 
such  other  covenants  and  conditions  as  the  Court  shall  deem 
expedient.^  As  an  illustration  of  such  other  covenants  and 
conditions,  the  Court  in  approving  of  an  agreement  for  a  lease 
of  land,  with  liberty  to  dig  and  get  brick  earth,  has  required 
the  lessee  to  bind  himself  not  to  occasion  a  nuisance  to 
neighbouring  owners,  and  to  indemnify  the  lessors  against 
proceedings  in  respect  of  any  nuisance.^ 
Incidental  Parts  of  estates  authorised  to  be  leased  under  section  4  may 

powers.  Yye  leased  as  well  as  the  whole.     And  the  power  to  authorise 

leases  may  be  exercised  from  time  to  time.^  And  leases  may 
be  surrendered  and  renewed.^  And  the  power  to  authorise 
leases  extends  to  preliminary  contracts.^  And  the  power  may 
be  exercised  either  by  approving  of  particular  leases,  or,  with 
the  consent  of  all  parties,  by  vesting  general  leasing  powers 
in  trustees.'^  And  where  one-sixth  of  an  estate  containing 
coal  was  settled,  and  the  other  five-sixths  were  vested  in 
infants  in  fee,  a  lease  was  approved  under  the  joint  authority 
of  the  Settled  Estates  Act,  1877,  and  the  Act  1  Will.  4,  c.  65, 
s.   17.®    As  incident  to  the  power  to   grant  a  mining  lease 

I  It    seems   doubtful    whether  the  1798. 
Act   authorises  a   lease  reserving   a  '  See  Wheeler  r.  Tootel,  Set.  1798. 

render  in  kind  :  see  Dav.  4,  p.  415,  n.  "•  S.  6. 

Cf ,  the  definition  of  rent  in  the  Settled  *  S.  7. 

Land  Act,  1882,  pogt,  p.  163.  «  S.  8. 

*  S.  5.    For  an  order  approving  of  ^  Ss.     10—13  :     see    Hutchinson's 

agreements  for  mining   leases,  with  Trusts,  14  W.  R.  473  :  see  Set.  1793 — 

directions  as  to  their  settlement  by  1796  for  form  of    an  order  vesting 

the  judge,  and  as  to  the  application  of  powers, 
the    rents,    see    Bolton    Estes.,    Set.  ®  See  Re  Edwards,  Set.  1799.     As 
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conferred  by  the  Act,  power  will  be  granted  to  lease  so  much 
land  as  may  be  necessary  for  the  convenient  and  effective 
working  of  the  minerals  ;^  and  power  may  be  granted  to  create 
wayleaves  over  any  part  of  the  settled  estates.^ 

Where  the  Court  authorises  a  lease  of  any  ''  earth,  stone,  Application 
coal,  or  mineral,"  under  section  4,  one-fourth  part  or  three- 
fourth  parts  of  the  rent  or  payment  reserved,  according  as 
tlie  person  for  the  time  being  entitled  to  the  receipt  of  the 
rent  is  or  is  not,  by  reason  of  his  estate  or  of  any  declaration 
in  the  settlement  in  question,  entitled  to  work  such  earth, 
stone,  coal,  or  mineral,  for  his  own  benefit,  must  be  from  time 
to  time  set  aside ;'  and  the  moneys  so  set  aside  must  be  paid 
and  applied  in  the  same  way^  as  moneys  to  be  received  on  any 
sale  effected  under  the  authority  of  the  Act.^  And  in  every 
lease  sufficient  provision  must  be  made  to  ensure  such  appli- 
cation by  the  appointment  of  trustees  or  otherwise  as  the 
Court  may  deem  expedient.^  Salt  obtained  by  the  evaporation 
of  brine-water  pumped  up  from  a  depth  of  160  feet  is  not 
**  earth,  stone,  coal,  or  mineral,"  so  as  to  come  within  these 
provisions.^  Moneys  set  aside  and  in  the  hands  of  trustees 
for  investment  in  the  purchase  of  other  lands  will  pass  with 
the  surface,  and  not  with  the  mines  of  which  the  lease  had 
been  granted,  where  the  surface  and  the  mines  have,  under 
a  power  of  appointment,  of  which  the  tenant  for  life  of  both 
was  the  donee,  been  separately  devised.^ 

(y)  Settled  Land  Acta^ 
In  the  Settled  Land  Act,  1882,  ''  rent  includes  yearly  or  Meanings  of 
"other  rent,  and  toll,  duty,  royalty,   or  other  reservation,  "mSiing° 

to  the  latter  Act,  see  ante,  p.  158.  settling  a  lease  in  chambers,  the  costs    ^^^* 

For  the  form  of  the  order  which  will  of  the  application  were  directed  to  be 

be  made,  see  Set.  1795, 1796.  paid  out  of  the  one-fourth  part  of  the 

1  Reveley's  Bstes.,  11  W.  R.  744.  rents  set  aside :  Lovat  r.  Leeds,  11 

«  Wallace's  Estes.,  W.  N.  1869,  p.  66.  L.  T..  N.  S.  442. 

»  S.  4  :  ct  the  corresponding  pro-         »  S.  4.    For  the  form  of  the  order, 

Tision  of  the  Settled  Land  Act,  post^  see  Set.  1796. 
pp.  167, 168.  7  See  Dudley's  Settled  Estates,  26 

*  Ss.  34—86.  S.  J.  359,  cited  in  Gierke's  Settled 

^  See  ante,  p.  130.    An  order  made  Land  Act,  p.  62. 
under  the  repealed  Act  19  &  20  Vict.         »  Be  Scarth,  10  Ch.  D.  499,  decided 

c.  120  baying  been  amended  under  under  s.  23  of  the  repealed  Act  19  & 

the  repealed  Act  27  &  28  Vict.  c.  45  20  Vict.  c.  120. 
by  striking    out    a   condition  as  to         *  1882,  1884, 1887,  1889,  and  1890. 

11— a 
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"  by  the  acre,  or  the  ton,  or  otherwise  ;  and,  in  relation  to  rent, 
"payment  includes  delivery."  "And  a  mining  lease  is  a 
"  lease  for  any  mining  purposes  or  purposes  connected  there- 
"  with,  and  includes  a  grant  or  licence  for  any  mining 
"purposes."^  The  meanings  of  "mines  and  minerals"  and 
"  mining  purposes  "  have  been  already  stated.* 

Section  6  of  the  Act  of  1882  provides,  that  "  a  tenant  for 
"  life  may  lease  the  settled  land,  or  any  part  thereof,  or  any 
"  easement,  right,  or  privilege  of  any  kind,  over  or  in  relation 
"  to  the  same,  for  any  purpose  whatever,  whether  involving 
"  waste  or  not,  for  any  term  not  exceeding — 

"  (i)  In  case  of  a  building  lease,  ninety-nine  years : 
"  (ii)  In  case  of  a  mining  lease,  sixty  years : 
"  (iii)  In  case  of  any  other  lease,  twenty-one  years." 
And  as  the  lease  may  be  made,  whether  it  involves  waste  or 
not,   it  may   be   made    of  new   as  well   as   of  open   mines.' 
Section   7   provides,    that  the  lease  must  be   by  deed,   and 
be  made  to  take  effect  in   possession   not  later  than  twelve 
months  after  its  date ;    and  must  reserve  the  best  rent  that 
can  reasonably  be  obtained,  regard  being  had   to    any  fine 
taken,  and  generally  to  the  circumstances ;  and  must  contain 
a  covenant  by  the  lessee    for  payment,  and  a  condition   of 
re-entry  on  non-payment  within  a  time  specified  not  exceeding 
thirty  days ;  and  a  counterpart  must  be  executed  by  the  lessee,. 
These  provisions  empower  a  tenant  for  life  to  authorise  the 
lessee  to  let  down  the  surface.      No  distinction  can  for  this 
purpose  be  made  between  an  authority  to  damage  the  surface 
by  opening  a  pit  in  it,  or  making  a  railway  across  it,  and  au 
authority  to  damage  it  by  disturbing  it  from  below.* 

And  they  empower  him  to  grant  a  lease,  with  an  exception 
of  the  mines  and  minerals.^ 

Section  9  of  the  Act  provides,  that — 

"  (1)  In  a  mining  lease — 

"  (i)    The  rent  may  be  made   to   be   ascertainable   by   or 


1  S.  2 :  cf.  the  definitions  in  the 
Conv.  Act,  1881,  ante,  p.  I.'jS,  n.  *^. 

»  Ante,  p.  128. 

'  As  to  0{en  and  new  mines,  see 
ante,  pp.  35  et  seq. 

*  Sit  well  r.  Londesboroiigh,  1905,  1 


Ch.  460. 

5  lie  Gladstone,  1900,  2  Ch.  101  ; 
overruling  lie  Newell  and  Neviirs 
Contract,  1900, 1  Ch.  90  :  see  also  Rut- 
land's Settled  Estates,  1900, 2  Ch.  206. 
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"  to  vary  according  to  the  acreage  worked,  or  by  or  according 
"  to  the  quantities  of  any  mineral  or  substance  gotten,  made 
"  merchantable,  converted,  carried  away,  or  disposed  of,  in  or 
"  from  the  settled  land,  or  any  other  land,  or  by  or  according 
''  to  any  facilities  given  in  that  behalf ;  and 

"  (ii)  A  fixed  or  minimum  rent  may  be  made  payable,  with 
'*  or  without  power  for  the  lessee,  in  case  the  rent,  according 
''to  acreage  or  quantity,  in  any  specified  period  does  not 
''produce  an  amount  equal  to  the  fixed  or  minimum  rent, 
*'  to  make  up  the  deficiency  in  any  subsequent  specified  period, 
"  free  of  rent  other  than  the  fixed  or  minimum  rent.^ 

**  (2)  A  lease  may  be  made  partly  in  consideration  of  the 
"  lessee  having  executed,  or  his  agreeing  to  execute,  on  the 
"  land  leased,  an  improvement  authorised  by  this  Act,^  for 
"  or  in  connection  with  mining  purposes." 

And  section  8  of  the  Act  of  1890  provides,  that —  Act  of  1890. 

"  In  a  mining  lease — 

"  (i)  The  rent  may  be  made  to  vary  according  to  the  price 
"  of  the  minerals  or  substances  gotten,  or  any  of  them  : 

"  (ii)  Such  price  may  be  the  saleable  value,  or  the  price 
'*  or  value  appearing  in  any  trade  or  market  or  other  price  list 
**  or  return  from  time  to  time,  or  may  be  the  marketable  value 

as    ascertained    in    any  manner  prescribed  by  the    lease 

(including  a  reference  to  arbitration),  or  may  be  an  average 

of  any  such  prices  or  values  taken  during  a  specified 
**  period.''^ 

Where  it  is  shown,  that  such  a  mode  of  dealing  is  usual  in  Minimum 
the  district,  and  is  the  best  that  can  be  made  for  the  develop-  ascending 
ment  of  the  estate,  an  acreage  rent  may  be  reserved,  with  a  !^^ZJ^^ 
minimum  rent  commencing  in  the  second  year  of  the  term,  and  after  cesser, 
increasing  year  by  year  during  the  early  part  of  the  term.* 
No  doubt  in  the  case  of  a  surface  lease  the  reservation  of  an 
uniform  rent  would  be  necessary .**     But  there  is  little  analogy 
between  a  mining  lease  and  a  surface  lease ;  the  former  being 

1  As  to  an  average  clause,  see  pogt,  authorised  :  see  Lonsdale  v.  Lowther, 

p.  220.  1900,  2  Ch.  at  p.  696. 

«  Ante,  p.  131.  *  Aldam's  Settled   Estate,   1902,  2 

'  It  is  doubtful  whether,  before  the  Ch.  46. 

Act  of  1890,  a  rent  varying  according  *  See  Doe  v.  Harvey,  1  B.  &  C.  426. 
to  the   price    of    the   minerals  was 
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in  substance  a  sale  at  a  price  payable  by  instalments.^  There 
is,  moreover,  little  analogy  between  the  provisions  of  the  Settled 
Land  Acts  and  those  of  the  Settled  Estates  Act,  1877.  The 
reservation  of  a  peppercorn  rent  during  the  first  five  years  is, 
no  doubt,  expressly  authorised  in  the  latter  Act,^  and  is  not  in 
the  former.  But  the  general  intention  and  scope  of  the 
former  Acts  are  wider  than  those  of  the  latter.^  Provision 
may  also,  where  it  is  shown  to  be  usual  and  beneficial,  be 
made  for  the  cesser  of  the  minimum  rent  when  all  the  demised 
minerals  have  been  paid  for  at  the  acreage  rent.^  And  in  the 
like  event  the  lease  may  contain  a  grant  of  a  wayleave  for 
foreign  minerals  to  continue  during  the  whole  term,  and 
subject  to  the  payment  of  a  nominal  rent  after  the  cesser  of 
the  minimum  rent.^ 

The  reservation  of  a  minimum  rent  on  a  descending  scale 
would  probably  be  ineffective  as  between  the  tenant  for  life 
and  the  remainderman.^  A  reservation  of  the  latter  kind 
would  not,  however,  avoid  the  lease.  It  would,  in  substance, 
include  a  fine ;  and,  so  far  as  it  was  a  fine,  would  be  applicable 
as  capital  money .^  In  Re  Lowther's  Estates,^  it  was  proposed 
to  grant  a  lease  reserving  royalties,  and  a  dead  rent  varying 
from  8,000Z.  a  year  to  1,000Z.  a  year.  It  was  declared 
(1)  that,  when  the  royalties  equalled  or  exceeded  the  dead  rent, 
the  tenant  for  life  would  be  entitled  to  the  royalties ;  (2)  that. 


^  See  AttersoU  r.  Steyens,  1  Taunt. 
201,  per  Lord  Mansfield ;  Jegon  v, 
Vivian,  L.  R.  1 C.  P.  M.per  Erie,  C.  J. ; 
Eadon  v.  Jeffcock,  L.  R.  7  Exch.  394, 
per  Bramwell,  B. ;  Vivian  v.  Jegon, 
L.  R.  3  H.  L.  290  ;  Gowan  v,  Christie, 
L.  R.  2  Sc.  &  Div.  284,  j>er  Lord 
Caims  ;  Coltness  Co.  v.  Black,  6  A.  C. 
335,  per  Lord  Blackburn  ;  Pountney 
V,  Clayton,  11  Q.  B.  D.  832,  833,^;^ 
Brett,  M.  R. ;  Campbell  r.  Waixilaw, 
8  A.  C.  649,  per  Lord  Watson ;  Me 
WiUis,  21  Q.  B.  D.  388,  per  Cave,  J. ; 
Consett  Wat.  Co.  r.  Ritson,  22  Q.  B.  D. 
827,  per  Smith,  J. ;  Farrar  r,  Farrars, 
Lim.,  40  Ch.  D.  398,  per  Chitty,  J. ; 
Aldam's  Settled  Estate,  sfip,  56,  per 
Collins,  M.  R.,  58,  per-  Stirling,  L.  J., 
63,  64,  per  Hardy,  L.  J. ;  see  also 
Smith   V,  G.   W.   R.    Co.,    3   A.    C. 


178—180,  185, 186,  191. 

2  See  ante^  p.  162. 

'  See  Aldam*8  Settled  Estate,  1902, 
2  Ch.  56,  per  Collins,  M.  R.,  58,  per 
Stirling,  L.  J.,  62, 64, per  Hardy,  L.  J. 
Even  if  it  had  been  unlawful  to  grant 
a  lease  at  an  ascending  minimum  rent, 
it  would  not  have  been  unlawful  to 
take  a  covenant  from  the  lessee  to 
work  in  increasing  quantities,  which 
would  practically  have  had  the  same 
result :  Aldam's  Settled  Estate,  sup. 
51,  52,  per  Stirling,  L.  J. 

*  AIdam*8  Settled  Estate,  1902,  2 
Ch.  46. 

*  Ih, 

*  lb,  63,  64,  per  Hardy,  L.  J. 

7  See  s.  7  (2)  of  Act  of  1882  ;  s.  4  of 
Act  of  1884. 

8  Stirling,  J.,  May  9th,  1894. 
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wheD  the  royalties  were  less  than  the  dead  rent,  but  produced 
1,000Z-  a  year  or  more,  he  would  be  entitled  to  the  royalties, 
but  the  difference  between  the  royalties  and  the  dead  rent 
would  be  capital  money ;  and  (8)  that,  when  the  royalties  were 
less  than  the  dead  rent,  and  would  not  produce  1,000Z.  a  year, 
he  would  be  entitled  to  l.OOOZ.  a  year. 

Section  10  of  the  Act  of  1882  provides,  that —  Variation 

"  (1)  Where  it  is  shown  to  the  Court  with  respect  to  the  drcumSanccs 
"  district  in  which  any  settled  land  is  situate,  either —  ^^  district. 

"  (i)  That  it  is  the  custom  for  land  therein  to  be  leased  or 
"  granted  for  •  .  .  mining  purposes  for  a  longer  term  or  on 
*'  other  conditions  than  the  term  or  conditions  specified  in 
*'  that  behalf  in  this  Act,  or  in  perpetuity ;  or 

''  (ii)  That  it  is  difficult  to  make  leases  or  grants  for 
" .  •  •  mining  purposes  of  land  therein,  except  for  a  longer 
"  term  or  on  other  conditions  than  the  term  or  conditions 
"  specified  in  that  behalf  in  this  Act,  or  except  in  perpetuity ; 
'*the  Court  may,  if  it  thinks  fit,  authorise  generally  the 
*'  tenant  for  life  to  make  from  time  to  time  leases  or  grants 
"  of  or  affecting  the  settled  land  in  that  district,  or  parts 
"thereof,  for  any  term  or  in  pei^petuity,  at  fee  farm  or 
"  other  rents,  secured  by  condition  of  re-entry,  or  other- 
"  wise,  as  in  the  order  of  the  Court  expressed,  or  may,  if  it 
**  thinks  fit,  authorise  the  tenant  for  life  to  make  any  such 
"  lease  or  grant  in  any  particular  case. 

"  (2)  Thereupon  the  tenant  for  life,  and,  subject  to  any 
'*  direction  in  the  order  of  the  Court  to  the  contrary,  each 
"of  his  successors  in  title  being  a  tenant  for  life,  or  having 
"  the  powers  of  a  tenant  for  life  under  this  Act,  may  make 
"in  any  case,  or  in  the  particular  case,  a  lease  or  grant 
"of  or  affecting  the  settled  land,  or  part  thereof,  in  con- 
"  formity  with  the  order."  ^ 

Section  11  of  the  same  Act  provides,  that  "  Under  a  mining  Application 

of  rents. 
^  Cf.  the  corresponding  provision  of  anthoritj,  the  order  may  either  approye 
the  Settled  Estates  Act,  ante^  p.  161.  a  lease  already  prepared,  or  direct  that 
Where,  under  the  Settled  Land  Act,  the  lease  shall  contain  specified  condi- 
theCoort  gives  a  general  authority,  the  tions,  or  such  conditions  as  may  be 
order  must  not,  unless  for  some  special  approved  at  chamber  without  direct- 
reason,  direct  any  particular  lease  to  ing  the  lease  to  be  settled  by  the 
be  settled  or  approved  by  the  judge ;  judge  :  Settled  Land  Act  Rules,  1882, 
and  where  the  Court  gives  a  particular  r.  9. 
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''lease,  whether  the  mines  or  minerals  leased  are  already 
"  opened  or  in  work  or  not/  unless  a  contrary  intention  is 
''  expressed  in  the  settlement,  there  shall  be  from  time  to 
*'  time  set  aside,  as  capital  money  arising  under  this  Act,  part 
**  of  the  rent  as  follows,  namely, — ^where  the  tenant  for  life  is 
"  impeachable  for  waste  in  respect  of  minerals,  three  fourth 
**  parts  of  the  rent,  and  otherwise  one  fourth  part  thereof, 
'*  and  in  every  such  case  the  residue  of  the  rent  shall  go  as 
**  rents  and  profits." 

Where  an  infant  tenant  in  tail  was  entitled  in  possession ; 
and  the  settlement  empowered  the  trustees  of  a  term  to  apply 
the  net  rents  for  maintenance  of  the  mansion  house,  and  for 
rebuilding,  repairing,  and  improving,  and  for  insurance;  and 
to  invest  and  accumulate  the  surplus,  and  apply  it  in  paying 
off  charges,  or  in  purchasing  real  estate,  employing  agents, 
and  holding  courts  :  it  was  held,  that  a  "  contrary  intention  " 
was  expressed,  and  that  the  whole  of  the  rents  were  payable 
to  the  trustees  to  be  applied  according  to  the  settlement.^ 

The  obscurity  of  the  words  "  impeachable  for  waste  in  respect 
of  minenils  '*  suggested  the  following  questions : — Is  it  neces- 
sary, that,  to  bring  a  tenant  for  life  within  the  section,  he 
should  be  expressly  made  unimpeachable  for  waste  ?  Or  is  he 
within  the  section  in  every  case  where  the  minerals  are  open,** 
although  he  is  not  expressly  made  unimpeachable  ?  And  if 
the  latter  construction  is  right,  what  effect  is  given  to  the 
words,  "  whether  the  minerals  leased  are  already  opened  or  in 
work  or  not  '*  ?  These  questions  were  answered  in  Re  Chaytor,* 
where  it  was  held,  that  it  was  not  necessary  that  a  tenant  for 
life  should  be  expressly  made  unimpeachable. 

Section  11  does  not  apply  exclusively  to  the  case  of  a  tenant 
for  life  of  land  containing  mines.  Section  68  provides,  that, 
where  land  is  subject  to  a  trust  for  sale,  or  for  the  application 
of  the  proceeds,  or  of  the  income  of  the  proceeds,  or  of 
the  land  until  sale,  for  the  benefit   of  any  person    for   his 


1  As  to  open  and  new  mines,  see 
afite,  pp.  35  et  seq. 

2  Newcastle's  Estates,  24  Ch.  D.  129. 
For  a  case  where  a  "  contrary  inten- 
tion "  was  shown,  entitling  the  tenant 
for  life  to  the  whole  of  the  rents,  see 


Be  Bagot's  Settlement,  1894, 1  Ch.  at 
pp.  184, 185.  Cf.  Lonsdale  t".  Lowther, 
1900,  2  Ch.  687. 

'  As  to  open  and  new  mines,  see 
ante,  pp.  35  et  seq, 

*  1900,  2  Ch.  804. 
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life,  the  land  **  shall  be  deemed  to  be  "  settled  land,  and  such 
person  '* shall  be  deemed  to  be"  the  tenant  for  life.  And, 
although  the  words  '*  impeachable  for  waste  in  respect  of 
minerals"  in  section  11  are  not  strictly  appropriate  to  the  case 
of  a  person  so  deemed  to  be  the  tenant  for  life,  he  is  neverthe- 
less in  the  position  of  a  tenant  for  life  impeachable  for  waste  in 
respect  of  minerals.  If,  therefore,  he  grants  a  lease  of  new 
mines  under  the  Act,  three-fourths  of  the  rents  must  be  set 
aside  as  capital  moneys.^ 

It  has  been  already  seen,  that  a  tenant  for  life  of  open  No  obligation 
mines,  or  a  tenant  for  life  without  impeachment  of  waste  of  wh^^recourse 
new  mines,   may,  if  he   pleases,   proceed  under  section    46  lia^  to  other 

po  ^f  ei»  • 

of  the  Settled  Estates  Act,  1877.^  If,  therefore,  a  lease 
for  a  longer  term  than  twenty-one  years  is  not  desired,  such 
a  tenant  for  life  may,  by  so  doing,  avoid  the  obligation  to 
capitalise  a  part  of  the  rents.  It  will  be  noticed,  that 
section  6  of  the  Settled  Land  Act,  1882,  enables  a  tenant 
for  life  to  demise  for  twenty-one  years.  But  the  latter 
power  does  not  apply  to  the  case  of  a  mining  lease ;  as 
the  section  previously  provides  specifically  for  the  cases 
of  building  leases  and  mining  leases,  and  gives  power  to 
demise  for  twenty-one  years  only  in  the  case  of  **  any  other 
lease." 

Where  a  tenant  for  life  has  power  to  lease  mines  under  a  Lease  in 
settlement  as  well  as  under  the   Settled  Land  Acts;  and  the  « every 
settlement  is  prior  to  the  Acts  in  point  of  time ;  and  the  donee  I>ower. ' 
leases   in   exercise  of  "  every   power ; "   no    capitalisation  is 
required.     The  reason  is;  either  that,  the  power  under  the 
settlement  being  prior  in  time,  its  exercise  leaves  nothing  on 
\ivhich  the  powers  of  the  Acts  can  operate ;  or  that  the  donee 
would  be  presumed  to  have  exercised  the  power  under  the 
settlement,  as  being  the  more  beneficial  to  himself  personally.^ 
In  such  a  case  the  above  reasons  point  in  the  same  direction. 
What  the  result  would  be,  where  the  settlement  is  subsequent 
in  time,  and  where  they  accordingly  point  in  opposite  directions, 
has  not  been  decided.^ 

1  Bs  Kidge,  31  Ch.  D.  504,  ;wr  Lord  »  Lonsdale  v,  Lowther,  1900,  2  Ch. 

Halsborj  and  Lindley  and  Fry.  L.  JJ.,  687. 

reversing  Bacon,  V.-C.  *  As  to  the  effect  of  s.  56  of  the  Act 

*  Ante,  p.  161.  of  1882,  see  j!?o*f,  p.  170. 
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Section  12  of  the  Act  of  1882  provides,  that  the  leasing 
power  of  a  tenant  for  life  extends  to  making  a  lease  for  giving 
effect  to  a  contract  entered  into  hy  a  predecessor  in  title,  or  for 
giving  effect  to  a  covenant  for  renewal,  or  for  confirming  a 
previous  lease  being  void  or  voidable. 

A  lease  made  for  giving  effect  to  a  contract  entered  into  by 
a  predecessor  may  be  free  from  the  obligation  to  capitalise  a 
part  of  the  rents.^ 

Section  18  of  the  same  Act  provides,  that  a  tenant  for  life 
may  accept,  with  or  without  consideration,  a  surrender  of  any 
lease,  in  respect  of  the  whole  land  leased,  or  any  part  of  it, 
with  or  without  an  exception  of  all  or  any  of  the  "  mines  and 
minerals,"  or  in  respect  of  "  mines  and  minerals,*'  or  any  of 
them  ;  and  on  a  suiTender  in  respect  of  part  only  of  the  land 
or  "  mines  and  minerals,"  the  rent  may  be  apportioned.  And 
the  tenant  for  life  may  make  a  new  or  other  lease,  or  new  or 
other  leases  in  lots,  of  the  surrendered  land  or  **  mines  and 
minerals"  or  any  part  thereof;  and  such  new  or  other  lease 
may  comprise  additional  land  or  "  mines  and  minerals,"  and 
may  reserve  any  apportioned  or  other  rent. 

Section  17,  under  which  the  surface  and  minerals  may 
be  separatel}'  dealt  with,  has  been  already  stated.^ 

A  tenant  for  life  has  corresponding  powers  of  executing 
deeds,®  and  of  entering  into  preliminary  contracts.* 

Section  66  of  the  Act  of  1882,  providing  for  the  case  of 
other  powers  being  available  than  those  of  the  Act,  and 
for  the  case  of  conflict  between  them,  has  been  already 
stated.^  Section  56  cannot  be  invoked  to  compel  a  tenant  for 
life  to  capitalise  under  section  11.  Its  provisions  are  pro- 
visions connected  with  the  execution  of  the  power,  and  not 
with  the  results  of  such  execution.* 

Where  a  settlement  gave  power  to  the  guardians  to  grant 
leases  during   minority,  it   was   held,    that   the   power    wa& 


1  Be  Kemeys-Tyntc,  1892,  2  Ch. 
214, 215.  The  corresponding  provision 
with  regard  to  conveyances  contained 
in  8.  6  of  the  Settled  Laud  Act,  1890, 
does  not  apply  to  leases  :  Jie  Kemeys- 
Tynte,  sup,  213.  As  to  capitalisation, 
see  a7itef  pp.  1G7,  IGS. 


«  Ante,  p.  129. 

»  8.  20  of  Act  of  1882. 

*  8.  31. 

*  Ante,  p.  132. 

<  Lonsdale  r.  Lowther,  1900,  2  Gh^ 
687. 
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exercisable    by    the    guardians    with    the    consent    of    the 
tmsteesJ 

Sect.  8.— TRUSTEES. 

(a)  Generally. 

Trustees,  as  such,  have  no  power  to  grant  a  mining  lease  on  May  not 
the  mere  ground  that  it  is  beneficial  for  the  parties  interested ;  1^^. 
such  a  lease  operating  pro  tanto  as  an  abstraction  of  the 
inheritance.  And  it  is  immaterial,  that  they  may  have  been 
directed  to  pay  the  rents  of  the  property  in  question  to  a 
tenant  for  life.  And,  independently  of  statute,  they  cannot 
obtain  the  requisite  power  from  the  Court.^  And  a  trust  to 
sell  mines  or  quarries  does  not  authorise  leases  to  be  granted.^ 

Trustees  may,  however,  obtain  power  to  grant  a  mining  May  obtain 
lease  under  the  Settled  Estates  Act,  1877.     They  are  persons  g^JJ^"*^"^®' 
"  entitled  to  the  possession  or  to  the  receipt  of  rents  and  Estates  Act. 
profits  "  within  section  28.^    Indeed,  where  a  will  vests  lands 
in  trustees,  upon  trust  out  of  the  income  to  pay  an  annuity, 
and  to  accumulate  the  residue  for  twenty-one   years  if  the 
annuity  so  long  continues  ;  and,  subject  to  this,  it  settles  the 
lands ;  and  it  contains  no  power  to  grant  mining  leases  ;  it  is 
impossible  to  grant  a  mining  lease  except  by  utilising  section  28. 
For  there  is  not,  during  the  continuance  of  the  annuity,  a 
tenant  for  life  who  can  utilise  the  provisions  of  the  Settled 
Land  Acts.^ 

Where  two  contiguous  mining  estates  belong  to  trustees  Lease  of  two 
upon  trust  for  distinct  beneficiaries,  and  the  trustees  obtain  ^ 
power  to  grant  mining  leases  under  the  Settled  Estates  Act, 
an  agreement  by  them  to  grant  one  lease  of  both  estates, 
reserving  the  rents  and  royalties  as  if  there  were  only  one 
estate,  and  enabling  the  minerals  to  be  worked  by  means 
of  a   shaft  on  one   of   the    estates,   is  ultra  vires.^      And 

1  Newcastle's  Estates,  24  Ch.  D.  129.  96. 

As  to  procedure,  see  Settled  Land  Act  ^  Be  Puxley,  Ir.  Rep.  2  £q.  237  ;  Be 

Boles,  1882.    Questions  as  to  the  posi-  Chapman,  October   28th,    1902,  per 

tion  of  a  tenant   for  life  under  an  Eady,    J.  :   see   ante,    pp.    127,   n. », 

express    power    are   discussed    post,  161,  n.^ 

pp.  172  et  teq.  *  He  Puxley,  sup. ;    Be  Chapman, 

•  Wood  r.  Patteson,  lOBeav.  541.  9up, 

■  See  Jervoiae  r.  Clarke,  6  Madd.  •  Tolson  r.  Sheard,  5  Ch.  D.  19. 
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whether  an  agreement  by  trustees  to  grant  one  lease  of 
two  estates  can,  under  any  circumstances,  be  intra  vires,  is 
questionable.^ 

(0)  Express  Poivers — Constrxvction. 

Where  a  settlement  contains  an  express  power  of  leasing 
mines  or  quarries,  the  power  is  generally  given  to  the  tenant 
for  life,  if  sui  juris.  And  the  analogy  of  the  Settled  Land 
Act,  1882,^  lends,  to  say  the  least,  considerable  countenance  to 
the  practice.  However,  having  regard  to  the  fact,  that  a  lease 
of  mineral  property  is  in  verj^  few  respects  different  in 
substance  from  a  sale,'  it  would  seem  to  be  the  more  correct 
practice  to  give  the  power  of  leasing,  as  a  power  of  sale  is 
given,*  to  the  trustees  ;*^  arming  them,  if  necessary,  with  the 
incidental  power  to  revoke  existing,  and  to  appoint  new, 
uses.^  Questions  as  to  the  position  of  a  tenant  for  life,  and  of 
trustees,  under  express  powers  will  be  conveniently  considered 
together. 

A  direction  in  marriage  articles,  that  a  settlement  shall 
contain  "  all  usual  powers,"  will  probably,  if  the  articles 
include  mines,  authorise  the  insertion  of  a  power  to  lease 
them."^  And,  where  a  settlement  of  personal  property  con- 
tained a  covenant  to  settle  all  future  acquired  property  on  the 
same  trusts,  and  subject  to  the  same  powers,  or  as  near 
thereto  as  the  nature  and  tenure  of  the  property  would  admit 
of;  and  mines  which  had  never  been  effectually  worked,  but 
of  which  the  prior  owner  had  granted  leases,  were  subsequently 
acquired;  the  insertion  of  a  power  to  grant  leases  of  such 
mines  was  held  authorised.^ 

When  trustees  had  power  to  lease  "  any  portion  of  my  .  .  . 
estates  for  any  number  of  years  and  subject  to  such  provi- 
sions, conditions,  and  stipulations  as  they  shall  in  their  .  .  • 
discretion  think  proper  and  beneficial,"  it  was  held  that  they 
might  demise  new  mines.^ 

Land  Acts  upon  the  powere  created  by 
a  settlement,  see  ante^  pp.  132,  170. 

'  HiU  c.  Hill,  6  Sim.  14.5. 

8  Scott  r.  Steward,  27  Beav.  367. 

»  WaUis  V.  Barker,  88  L.  T.  685.  As 
to  open  and  new  mines,  see  ante^  pp.  35 
ct  ieq. 


1  n, 

'  Aide^  pp.  164  et  seq. 
'  See  ante^  pp.  165,  166. 

*  Ante^  p.  135. 

*  See  Vivian  r.  .Tegon,  L.  R.  3  H.  L. 
290,  7^<?r  Lord  Cairns. 

^  As  to  the  effect  of  the  Settled 
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Where  an  estate,  "  with  the  mines,  minerals,  and  quarries  *'  General 

-  _  ,11  .  1  power 

thereunder,  was  settled  ;  and  power  was  given  to  the  trustees  mentioning 
of  the  settlement  to  demise  "  all  or  any  part"  of  the  *'  said  ^^^^' 
hereditaments,  lands,  and  other  premises,"  so  as  none  of  the 
lessees  **  be  made  dispunishable  of  waste  ;  "  it  was  held,  that 
the  trustees  might  not  grant  leases  of  the  new,  but  only  of  the 
open*  mines.^  However,  where  an  estate,  "  with  the  mines 
and  minerals,"  was  settled ;  and  power  was  given  to  the 
trustees  to  demise  the  *^  said  hereditaments  and  premises,  or 
any  part  thereof,"  and  the  ''  coal,  minerals,  and  stone  within 
or  under  the  same,  togetlier  with  or  separately  therefrom,  with 
the  appurtenances  ;  "  it  was  held,  that  this  authorised  a  lease 
of  the  coal  and  minerals  situated  under  any  part  whatever 
of  the  premises;  and  that  the  power  was  not,  therefore, 
restricted  to  mines  open  at  the  date  of  the  settlement,  but 
extended  also  to  new^  mines.  And  a  clause  in  the  settlement, 
providing  that  lessees  should  not  be  **  dispunishable  for  waste," 
was  held  repugnant  to  the  other  parts  of  the  settlement.^ 
Where  an  estate  contained  mines  both  open  and  new  ;^  and 
tlie  donee  of  a  leasing  power  leased  both  the  open  and  the  new 
mines,  but  reserved  separate  rents  on  each  mine  ;  it  was  held, 
that,  as  he  had  not  reserved  a  gross  sum  for  all  the  mines,  the 
power,  although  not  well  exercised  as  to  the  new,  was  well 
exercised  as  to  the  open,  mines.^ 

Where  a  testator  devised  real  estate  to  the  use  of  trustees,  in  Power  during 
trust  to  pay  the  rents  to  A.  for  life,  but  impeachable  for  waste 
for  "  getting  .  .  .  coal "  otherwise  than  under  the  power 
thereinafter  given ;  remainder  to  the  use  of  B.  for  life,  impeach- 
able for  waste  in  like  manner ;  with  remainders  over ;  and  he 
empowered  "  the  person  or  persons  (except  A.),"  who,  under 
the  previous  limitations,  should,  for  the  time  being,  "  be  seised 
of,  or  entitled  to,  the  actual  freehold,"  or  "  the  annual  rents," 
to  grant  leases  of  the  mines  in  possession ;  it  was  held,  that  the 
trustees  had  power  to  grant  leases  during  the  life  of  A.^ 

Where  a  testator  devised  estates  to  A.  for  life,  remainder  to  Prior  al^a- 

*  As  to  open  and  new  mines,  see  414  :  see  ante,  p.  70. 
ante,  pp.  35  et  seq.  ^  Daly  v,  Beckett,  24  Beav.  114  : 

'  Clegg  r.  Rowland,  2  Eq.  165, 166  :  see  Clegg  v,  Rowland,  2  Eq.  166. 
cf.  Campbell  t>.  Leach,  Amb.  740  :  cf.  *  Campbell  v.  Leach,  Amb.  740. 

also  Thursby  v.  Thursby,  19  Eq.  395,  *  Leigh  v,  Balcarres,  6  C.  B.  847. 
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Liberties. 


Length  of 
term. 


B.  for  life,  with  remainders  over ;  and  empowered  every  person, 
''  as  and  when  he  shall  he  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits/'  to  grant  mining  leases  ;  and 
B.  aliened  his  interest  during  A.'s  life;  it  was  held,  that  B., 
after  A.'s  death,  might  exercise  the  power.^ 

A  mere  power  to  lease  lands  does  not  authorise  a  lease  of 
wayleaves  or  other  liberties.^  Where  the  liberties,  which  may 
be  granted,  are  not  accurately  defined,  the  power  may  some- 
times be  exercised  by  reference  to  the  liberties  usual  in  the 
district  in  question.*  Where  a  settlement  reserved  a  power  to 
lease  mines,  together  with  all  necessary  or  usual  liberties ;  and 
a  lessee  was  authorised  to  build  workmen's  cottages,  and  to  dig 
and  use  materials  for  such  buildings;  and  the  lessee  built 
cottages  accordingly ;  it  was  held,  that  the  lease  was  valid.^ 

Where  a  testator  empowered  the  tenants  for  life  under 
his  will  to  grant  mining  leases  ''  for  such  terms  or  number 
of  years  "  as  to  them  ^'  shall  seem  reasonable  and  proper,"  a 
reversionary  lease  for  ninety-nine  years  was  held  to  be  within  the 
power .^  And  it  may  be,  that  in  some  cases  a  gift  of  a  power 
to  lease  mines  simpliciter,  without  saying  for  how  long,  may 
authorise  a  lease  for  ninety-nine  years.^  A  gift  of  a  power  to 
lease  mines,  following  a  gift  of  a  life  estate  in  real  property  of 
which  they  form  a  part,  although  expressed  in  general  terms, 
will  not,  however,  of  necessity  imply  a  power  in  the  tenant  for 
life  to  make  a  lease  exceeding  the  term  of  his  own  life.^  Where 
a  tenant  for  life,  who  was  the  donee  of  a  leasing  power  for 
twenty-one  years,  granted  a  lease  for  twenty-six  years,  and  the 
lessee  expended  moneys  on  the  faith  of  it,  he  was  as  the 
purchaser  held  entitled  to  have  the  defective  execution  aided 
in  equity.^ 


1  Lonsdale  v.  Lowther,  1900,  2  Ch. 

687. 

2  See  Ricketts  v.  Bell,  1  De  G.  &  S.  335. 
»  See  Scott  v.  Steward,  27  Beav. 

367,  368. 

*  Morris  v.  Rhydydefed  Co.,  3  H.  & 
N.  473,  885:  cf.  Jegon  v,  Vivian, 
L.  R.  1  C.  P.  9,  36,  37,  reversed  on 
another  point  2  ib,  422  ;  Vivian  v. 
Jegon,  L.  R.  3  H.  L.  285. 

*  See  Taylor  v,  Mostyn,  23  Ch.  D. 
583. 


•  See  Vivian  r.  Jegon,  L.  R.  3  H.  L. 
293,  294,  per  Lord  CranvTorth :   cf 
Jegon  r.  Vivian,  L.  R.  1  C.  P.  27,  28 
jfer  Brie,  C.  J. 

7  See  Vivian  v,  Jegon,  L.  R.  3  H.  L. 
285,  affirming  Jegon  r,  Vivian,  L.  R. 
2  C.  P.  422,  which  reversed  S.  C, 
L.  R.  1  C.  P.  9.  In  Ernest  r.  Vivian, 
33  L.  J.  Ch.  513,  this  point  was 
expressly  left  open  :  see  p.  517. 

^  Campbell  t-.  Leach,  Amb.  740  :  see 
also  Taylor  r.  Mostyn,  23  Ch.  D.  621. 
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A  power  to  lease  at  the  best  and  most  approved  yearly  rent  Bents. 
has  been  held  to  have  been  well  exercised  by  reserving  an  ore 
rent ;  ore  being  analogous  to  money,  and  a  reservation  of  it 
going,  on  the  death  of  the  tenant  for  life,  to  the  remainderman 
accordingly.^  A  power  to  a  tenant  for  life  to  lease  at  the  best 
rents,  "by  the  acre,  ton,  or  otherwise,"  has  been  held  to  have 
been  well  exercised  by  reserving  a  rent  varying  with  the  selling 
price ;  snch  reservation  being  in  accordance  with  the  custom  oi 
the  county.*  A  power  to  a  tenant  for  life  to  grant  mining 
leases  for  such  terms,  "  and  under  and  subject  to  such  rents 
and  reservations  and  agreements,'*  as  to  him  "  shall  seem 
reasonable  and  proper,"  has  been  held  to  have  been  well 
exercised  by,  in  the  first  place,  granting  a  lease  at  a  pepper- 
corn rent  by  way  of  mortgage  ;  and  by  subsequently  charging 
the  lease  to  secure  a  further  advance.^  A  power  to  lease  at 
"the  best  rent "  may  authorise  a  lease  at  an  ascending  minimum 
rent  where  the  language  of  the  power  is  similar  to  the 
provisions  of  the  Settled  Land  Acts.^ 

Where  a  tenant  for  life  has  power  to  lease  all  or  any  part  of  the  Lease  with 
settled  lands  for  building  purposes ;  and  also  power  to  lease  mines,  ^^^f  ^^  ° 
either  with  or  without  the  surface  ;  he  may  lease  the  lands  for 
building  purposes,  with  an  exception  of  the  mines  and  minerals.^ 


Sect.  4.— CORPORATIONS. 

The  Commissioners  of  Woods  may,  with  the  consent  of  Crown  lands. 
the  Commissioners  of  the  Treasury,  lease  any  mines  or 
quarries  (other  than  mines  of  gold  or  silver)  beneath  or 
within  any  of  the  Crown  lands®  for  any  tenn  not  exceeding 
Bixty-three  years  from  the  time  of  making  the  lease.*^  There 
may  be  reserved  either  an  annual  rent  in  money,  or  a  rent 

»  CampbeU  v.  Leach,  aup,  •  The  general  law  only  as  to  Crown 

«  Lonsdale  v.  Lowther,  1900,  2  Ch.  lands  is  here  stated.    As  to  quarries 

^^7-  within  the  Hundred  of  St.  Briavels,  in 

'  Taylor  r.  Mostyn,  23  Ch.  D.  583.  Gloucestershire,  see  post,  Chap.  XX. 

*  See  Aldam's  Settled  Estate,  1902,  7  lo  Geo.  4,  c.  50,  s.  22  ;  Crown 
2  Ch.  46,  referred  to  arUe,  p.  165.  Lands  Act,  1873  (36  &  37  Vict.  c.  36), 

*  Butland's   Settled  Estates,   1900,  s.  4. 
2  Ch.  206. 
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Duchy  of 
Cornwall 
lands — 
generally. 


Tywamhaile 
and  Tywam- 
haile Tyas. 


partly  in  money  and  partly  in  kind,  or  a  rent  or  duty  upon  the 
quantity  or  value  of  the  produce.^  And,  with  the  approval  of 
the  Commissioners  of  the  Treasury,  a  fine  may  be  taken.' 
And,  generally,  the  lease  may  be  upon  such  conditions, 
and  may  contain  such  covenants  and  stipulations,  as  the 
Commissioners  of  the  Treasury  may  approve.^  And,  as  the 
lessee  may  be  made  dispunishable  for  waste/  a  lease  may  be 
granted  as  well  of  new  mines  or  quarries  as  of  those  already 
opened.^    And  licences  as  well  as  leases  may  be  granted.^ 

One  moiety  of  the  net  annual  income  received  by  the  Com- 
missioners of  Woods  in  respect  of  mining  leases  must  be 
carried  to  the  account  of  the  capital  of  the  land  revenue  of  the 
Crown,  and  the  other  moiety  to  the  account  of  the  income  of 
such  land  revenue  J  And  provisions  exist  for  the  purpose  of 
ascertaining  the  amount  of  the  net  income.^ 

By  the  Duchy  of  Cornwall  Man.  Act,  1868,*  the  Prince  of 
Wales,  as  Duke  of  Cornwall,  may  demise  any  mines  or 
quarries,  whether  opened**  or  not  (with  power  to  the  grantee 
to  work,  get,  carry  away,  and  dispose  of  the  minerals,  and  to 
do  all  acts  necessary  or  expedient  therefor),  for  any  term  not 
exceeding  thirty-one  years  in  possession,  but  not  in  reversion  ; 
so  that  upon  every  such  demise  there  be  reserved  a  reasonable 
amount  of  rent,  royaltj',  dues,  toll,  or  dish ;  and  so  that  no 
fine  be  taken,^®  except  in  certain  specified  cases."  And  he  may 
grant  a  new  lease  on  the  surrender  of  any  existing  lease  ;^^  and 
he  may  accept  a  surrender  of  any  lease,  and  grant  separate 
leases.^^  All  leases  must  be  enrolled  in  the  Duchy  office 
within  six  months.^* 

The  lord  of  the  manor  of  Tywamhaile  Tyas  in  Cornwall 
and  the  Duke  of  Cornwall  are  empowered,  by  agreement  in 


1  10  Geo.  4,  c.  50,  8.  33. 

«  The  Crown  Lands  Act,  1866  (29  k 
30  Vict.  c.  62),  8.  3.  See,  as  to  the 
previous  state  of  the  law,  10  Geo.  4, 
c.  50,  ss.  28  et  seq, 

»  36  &  37  Vict.  c.  36,  s.  4. 

*  10  Geo.  4,  c.  50,  s.  27. 

'  As  to  open  and  new  mines  or  quar- 
ries, see  a?ite,  pp.  35  et  seq, 

«  29  &  30  Vict.  c.  62,  s.  3.  As  to 
licences,  seejfost,  pp.  242  et  9eq. 


7  S.  2. 

8  Ih, 

"  20  &  27  Vict.  c.  49. 

w  S.  21. 

11  S.  23. 

"  S.  26. 

18  S.  27. 

1^  Ss.  30  et  seq.  For  provisions  for 
the  case  of  there  being  no  duke  or  (»f 
his  being  under  age,  see  ante^  p.  147. 
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writing,  enrolled  in  the  Duchy  office,  to  provide  for  and 
regulate  the  granting,  demising,  and  working  of  all  tin  mines, 
tin  ore,  tin  dues,  and  tin  toll  under  the  demesne  and  conven- 
tionarj  lands  of  the  assessional  manor  of  Tywamhaile  in  the 
same  county,  and  under  the  lands  within  the  manor  of 
Tywamhaile  Tyas ;  and  the  collecting,  recovering,  and  divid- 
ing the  profits  and  advantages  accruing  therefrom ;  and  the 
doing  of  all  incidental  matters.^ 

The  Admiralty  are  empowered  by  the  Greenwich  Hospital  Greenwich 
Act,  1865,^  to  grant  mining  leases  for  any  term  not  exceeding  lanc^. 
forty-two  j'ears.  And  the  lessee  may  be  made  dispunishable 
for  waste.  But  every  such  lease  must  take  effect  in  possession, 
and  not  in  reversion;  and  the  best  yearly  rent  must  be 
reserved ;  and  no  fine  must  be  taken ;  and  every  lease  must 
contain  a  condition  of  re-entry  on  non-payment;  and  the 
lessee  must  execute  a  counterpart,  and  must  thereby  covenant 
for  payment  of  the  reserved  rent.^  Bent  may  be  reserved  by 
way  of  toll,  duty,  royalty,  or  reservation,  by  the  acre,  the  ton, 
or  otherwise.* 

An  archbishop  or  bishop,  to  whom  lands  have  been  assigned  Church  lands 
as  an  endowment  under  the  Act  28  &  24  Vict.  c.  124,*^  may,  archbishop 
with  the  approval  of  the  Estates  Committee  of  the  Ecclesias-  ^^  ^*®^^P- 
tical  Commissioners,  from  time  to  time  grant  mining  leases  of 
any  such  lands  for  such  periods,  for  such  considerations,  upon 
such  terms,  and  in  such  manner,  as  such  committee  under  the 
circumstances  of  each  case  may  think  fit.     But  the  committee 
may  require  that  any  portion  of  the  rent  reserved  shall   be 
payable  to  the  Ecclesiastical  Commissioners.^ 

At  common  law,  a  Dean  and  Chapter  had  complete  power  Dean  and 
to  grant  leases  of  all  mines  and  quarries  beneath  or  within  the 
corporate  lands,  and  to  apply  the  rents  reserved  to  their  own 
benefit.^  But  the  Restraining  Acts^  by  implication,  and  s.  9  of 
the  Act  81  &  82  Vict.  c.  114  expressly,  disabled  them  from 
granting  leases  dispunishable  of  waste ;  and  the  common  law 

"  11  &  12  Vict.  c.  83,  B.  2.    As  to  'See  ante,  pp.  88,  89. 

the    assessional    manors,    see    ante^  '  S.  8. 

pp.  50,  51.  '  See  Marlborough  r.   St.  John,  5 

«  28  &  29  Vict.  c.  89.  De  G.  &  Sm.  179,  180  :  see  ante,  p.  89. 

«  S.  29  »  Ante,  p.  89. 

*  76. 

M.M.  12 
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Ecclesiastical 
Leasing  Acts. 


Necessary  to 
comply  with 
statutory  re- 
quirements. 


power  to  grant  leases   of  open^  mines   and   quarries  is  not 
consistent  with  the  enactments  next  mentioned.. 

Under  the  provisions  of  the  Eccl.  Leas.  Act,  1842  and 
1858,^  every  ecclesiastical  corporation,  aggregate  or  sole  (with 
certain  exceptions^),  may  demise  any  mines  or  quarries  belong- 
ing to  such  corporation,  in  consideration  or  partly  in  considera- 
tion of  premiums  or  not,  or  for  such  other  considerations,  and 
for  such  term  or  terms,  and  under  and  subject  to  such  cove- 
nants, stipulations,  conditions,  and  agreements  on  the  part  of 
the  lessee,  and  generally  in  such  manner,  as  the  Ecclesiastical 
Commissioners  shall  think  proper  and  advisable;  and  may 
grant  incidental  rights  of  opening  and  working,  and  of  working 
an}  adjacent  mine  by  way  of  outstroke*  or  other  underground 
communication ;  and  may  also  grant  such  portion  of  land 
belonging  to  such  corporation,  and  all  such  rights  and  liberties 
of  way  and  passage,  wayleaves  and  waterleaves,  and  other 
rights,  easements,  and  facilities  for  the  opening  and  working  of 
all  such  mines  or  quarries,  and  leading  and  carrying  away 
the  produce  thereof,  or  otherwise  incident  to  mining  operations, 
as  shall  be  deemed  expedient.  And  existing  leases  may  be 
surrendered  and  renewed.^  And  contracts  and  licences  to  search 
for  mines,  and  other  powers  preliminary  to  or  consequent  upon 
contracts,  may  be  entered  into,  granted,  and  varied  in  such 
manner  and  for  such  considerations  as  to  the  Ecclesiastical 
Commissioners  may  appear  desirable.* 

However,  leases  cannot  be  granted,  if  the  convenient  enjoy- 
ment of  any  palace  of  an  archbishop  or  bishop  would  be 
prejudiced.'^  And  every  lease,  contract,  licence,  ot  power, 
umst  be  granted  or  entered  into  with  the  approval  of  the 
Ecclesiastical  Commissioners  ;  and  (if  made  by  the  incumbent 
of  a  benefice)  with  the  consent  of  the  patron ;  and  (if  made 
of  copyhold  mines  or  quarries,  or  of  watercourses,  ways,  or 
easements,  in,  upon,  over,  or  under,  copyhold  lands,  where 
the  copyhold  or  customary  tenant  is  not  authorised  to  make 


1  See  antSy  pp.  36  et  seq. 

2  5  &  6  Vict.  c.  108,  88.  4,  6  ;  21  &  22 
Vict.  c.  57,  B.  1.  The  Eccl.  Leas.  Acts 
ilo  not  apply  to  the  Isle  of  Man : 
37  &  38  Vict.  c.  96  ;  38  &  39  Vict, 
c.   66    (Stat.  Law  Rev.)  :    see  j^^^^t 


p.  577. 
»  See  5  &  6  Vict.  c.  108,  ss.  1,  6. 
*  Seej)ost,  p.  216. 

6  5  &  6  Vict.  c.  108,  ss.  5,  16. 
8  21  &  22  Vict.  c.  57,  s.  4. 

7  5  &  6  Vict.  c.  108.  s.  9. 
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leases  for  the  term  of  years  intended  to  be  created  by  sucli 
lease)  with  the  consent  of  the  lord ;  and  the  approval  and 
consent  must  be  given  in  a  prescribed  form.^  A  lease, 
contract,  licence,  or  power  granted  or  entered  into  without 
the  approval  of  the  Ecclesiastical  Commissioners  in  the  pre- 
scribed form  is  inoperative.^  And  the  mere  fact,  that  they 
have  permitted  workings  to  take  place  during  negotiations 
for  their  approval,  does  not  preclude  them,  if  they  ultimately 
withhold  it,  from  objecting  to  the  continuance  of  such 
workings.' 

In   the  case  of  any  lease  granted  under  the  Act  of  1842  Application 
(unless  it  be  granted  subsequently  to  the  Act  of  1858  by  any  ^  ™^ 
rector,  vicar,  or  incumbent  with  cure  of  souls  *)  such  portion 
of  the  improved  value  accruing  thereunder,  as  by  order  in 
council  shall  be  determined,  not  being  more  than  three-fourths 
nor  less  than  a  moiety  of  such  improved  value,  must  be  paid 
to  the  Ecclesiastical  Commissioners,  and  be  subject  to   the 
provisions   relating  to   moneys   payable   to   them  ;    and   the 
remainder  of  such  improved  value  is  deemed  to  be  an  improve- 
ment within  the  meaning  of  the  provisions  relating  to  the 
incomes  of  archbishops  and  bishops,  deans  and  canons,  arch 
deacons  and  incumbents  of  benefices.^    In  the  case  of  any 
lease  granted  under  the  Act  of  1858,  all  moneys  received  in 
respect  thereof  must  be  applied  in  the  same  manner  as  moneys 
received  in  respect  of  sales.^ 

By  the  Act  empowering  incumbents  to  grant  farming  and  Church  lands 
building  leases'*  it  is  provided,  that,  in  every  case  where  the  and  building 
right  is  exercised,  a  clause  shall  be  inserted  excepting  the  ^®^^^- 
mines  and  minerals.     But,  consistently  with  that,  the  lessee 
niay  be  authorised  to  take  brick  earth,  stone,  lime,  and  other 
materials    for    erections    and    repairs.^     And     ecclesiastical 
corporations,  aggregate  or  sole,  empowered  under  the  Eccl. 
Leas.  Act,  1842,  to  grant  building  leases,  may,  as  incident 

^  S.   20:   see   also   the   following  *  See  s.  2 ;  ante^  p.  147.     Mining 

flections.  leases  might  also  have  been  granted 

'  Eccles.    Comms.    v.    Wodehouse,  under  14  &  15  Vict.  c.  104  (as  to  the 

1895, 1  Ch.  559.  duration  of  which,  see  s.  12) :  see  s.  9. 


*  lb.  560,  561.  »  '  5  &  6  Vict.  c.  27. 

<  See  21  &  22  Vict.  c.  57,  s.  10.  «  S.  1. 

^  0&6  Vict.  c.  108,  s.  14. 
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thereto,  give  liberty  to  the  lessee  to  dig,  take,  carry  away,  and 
dispose  of  such  earth,  clay,  sand,  loam,  or  gravel,  as  it  shall 
be   found   convenient   to    remove   for   building  or  repairing 
purposes.^ 
Univeraity  The  universities  of  Oxford,  Cambridge,  and  Durham,  and 

\jui^  ^^      every  college  therein,    and    the   colleges  of  Winchester   and 

Eton,  may,  under  the  Univ.  and  Coll.  Estates  Act,  1858,* 
lease  any  mines  or  quarries  in  any  lands  belonging  to  such 
university  or  college ;  either  with  or  without  any  messuages, 
buildings,  or  lands  convenient  to  be  held  or  occupied  there- 
with ;    and  either  with  or  without  the  surface   of  the  lands 
containing  such  mines  or    quarries ;   and  whether  the  same 
shall  or  shall  not  have  been  previously  opened  or  worked ;'  for 
any  term  not  exceeding  sixty  years,  to  take  effect  in  possession, 
and  not  in  reversion  or  by  way  of  future  interest ;   with  full 
power  to   work  and   raise    the   minerals,   and   to   work  any 
adjacent  mine  by  way  of  outstroke*   or  other  underground 
communication,  and  to  do  all  things  necessary  for  winning, 
working,  getting,  cleansing,  and  smelting  the  minerals,  and 
manufacturing  and  carrying  them  away,  or  otherwise  incident 
to  mining  operations.      However,  leases  cannot  be  granted,  if 
the  convenient  enjoyment  of  any  house  or  building  forming 
part  of  or  attached  to  any  college,  or  the  offices  or  gardens 
thereto  belonging,   would    be    prejudiced.*^     Wayleaves    and 
waterleaves  may  be  granted   for   a   like  term.^     And  leases 
may  be  surrendered    and    renewed.^     And  licences  may  be 
granted   to    dig   gravel,   sand,   earth,  loam,  or  clay  suitable 
for  making  bricks   or  tiles   out   of  any   part   of    the   land:} 
belonging    to    the    demising  university   or  college   for  such 
considerations    as    may  be   considered  reasonable.^    And,  in 
granting  building    and    repairing   leases,  the   lessee  may  be 
authorised  to  dig,  take,  and  carry  away  and  dispose  of,  such 

1  5  &  6  Vict.  c.  108,  8.  1.      Special  «  21  &  22  Vict.  c.  44. 

provisions  existed  for  regulating  the  '  As  to  open  and  new  mines  or  qnar- 

relations  between  the    Ecclesiastical  ries,  see  ante^  pp.  35  et  seq. 

Commissioners,  or    ecclesiastical  cor-  ■•  See  jt;<i«^,  p.  216. 

poi-ations,  and  their  former  tenants  of  ^  S.  26. 

mines  or  minerals,  who  were  entitled  to  •  S.  19, 

have  their  leases  renewed  :  see  23  &  7  g.  22. 

24  Vict.  c.  124,  ss.  22,  23,  41.  »  S.  16. 
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earth,  clay,  sand,  or  gravel,  as  it  shall  be  found  convenient 
to  removed 

In  every  lease  there  must    be   reserved   the  best  rent,  in  Necessary  to 
money,  or  tolls,  duties,   royalties,  and  reservations,   by   the  atoStorTre. 
acre,  the  ton,  or  otherwise,  that  can  be  reasonably  obtained,  q^iiremente, 
without  taking  any  fine  or  premium;    and  the  lessee  must 
covenant  to  pay  the  rent,  and  all  taxes,  charges,  rates,  assess- 
ments, and  impositions  affecting  the  demised  lands ;  and  the 
lease  must  contain  a  proviso  for  re-entry  on  non-payment  of 
the  rent,  or  (except  as  to  such  covenants  as  the  university  or 
college  may  think  fit  to  except)  non-performance  of  the  cove- 
nants ;   and   the  lessee  must  not  be  authorised    to  commit 
waste  except  for  the  purposes  aforesaid ;   and  must  execute 
a   counterpart;   and  must  enter  into   such  other  covenants 
as    the    university   or    college    shall    deem    expedient,    due 
regard  being  had  to  the  custom  of  the  country  or   district 
in  question .'"^ 

One  equal  third  part  of  the  net  rents  and  reservations  Application 
received  in  respect  of  any  mining  lease,  and  of  the  net 
moneys  received  in  respect  of  any  licence,  must  be  appUed 
as  part  of  the  ordinarj'  income  of  the  university  or  college. 
And  the  remainder  must  be  applied  either  in  the  purchase  of 
lands  for  the  benefit  of  the  university  or  college ;  or  in  the 
erection  of  new  or  improvement  of  existing  buildings ;  or  in 
the  improvement  of  lands  belonging  to  such  university  or 
college ;  or  in  the  purchase  of  easements  in  respect  of  adjoin- 
ing lands  :  and,  in  the  meantime,  it  must  be  invested,  and  the 
income  applied  as  part  of  the  ordinary  income  of  the  university 
or  college.^ 

The  trustees  of  any  charity  lands  may,  on  satisfying  the  charity 
Charity  Commissioners,  that  the  letting  of  any  part  of  the 
charity  lands  on  leases  for  working  any  mine,  or  that  the 
digging  for  or  raising  of  stone,  clay,  gravel,  or  other  minerals, 
would  be  for  the  benefit  of  the  charity,  and  on  obtaining  their 
authority,  and  although  such  leases  or  acts  may  not  be 
authorised  or  permitted  by  the  trust,  grant  such  leases  or  do 
such  acts.*^ 

1  S.  11.  8  Ss.  16,  21. 

2  S.  20.  ♦  See  Char.  Trusts  Act,  1853,  ss.  21, 26  ; 
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POWERS    AS   TO   LEASES   AND 


[chap.  vnr. 


Materials  for 
roads. 


Allotments. 


Trustees  or  commissioners  of  turnpike  roads  are  empowered 
to  contract  for  the  demise  from  any  person  of  any  land  for 
the  purpose  of  digging  materials  for  the  repair  or  use  of  the 
roads.^ 

The  power  to  hire  land  for  allotments  given  to  parish 
councils  by  the  Loc.  Gov.  Act,  1894,  does  not  "  authorise  the 
**  compulsory  hiring  of  any  mines  or  minerals,  or  confer  any 
"right  to  take,  sell,  or  carry  away  any  gravel,  sand,  or  clay."* 
And  if  the  land  hired  "shall  at  anytime  during  the  tenancy 
"  thereof  by  the  parish  council  be  shown  to  the  satisfaction 
"  of  the  county  council  to  be  required  by  the  landlord  for  the 
"purpose  of  working  and  getting  the  mines,  minerals,  or 
"  surface  minerals  thereunder,  or  for  any  road  or  work  to  be 
"  used  in  connection  with  such  working  or  getting,  it  shall  be 
"lawful  for  the  landlord  of  such  land  to  resume  possession 
"  thereof"  upon  giving  notice  in  writing  of  his  intention,  and 
upon  making  compensation  for  the  loss  of  the  land.^ 


Powers  to 
lease. 


Sect.  6.--LANDS  IN  IRELAND. 

Every  archbishop,  bishop,  dean,  dean  and  chapter,  arch- 
deacon, prebendary,  and  other  dignitary  ecclesiastical,  parson, 
rector,  vicar,  body  politic  and  corporate,  college,  cathedral,  or 
collegiate  church,  and  hospital ;  and  every  trustee  for  chari- 
table or  other  purposes  or  for  any /erne  covert  or  infant  of 
freehold  or  certain  other  specified  estates;  and  eveiy  tenant 
for  life  with  an  immediate  remainder  to  his  first  and  every 
other  son  in  tail  male  ;  and  every  tenant  in  dower  or  curtesy 
with  the  consent  of  the  immediate  reversioner  or  remainder- 
man for  an  estate  of  inheritance,  or  (in  case  of  the  nonage, 
idiocy,   or   lunacy   of  the   latter)    with   the   consent    of   the 


Char.  Trusts  Amend.  Act,  1855, 
BS.  38,  39.  See  also  Char.  Trusts 
Amend.  Act,  1855,  s.  29.  As  to  the 
acting  trustees  of  a  charity,  see  Char. 
Trusts  Amend.  Act,  1855,  s.  16. 

1  3  Geo.  4,  c.  126,  s.  100.  As  to 
purchases,  see  ante,  p.  148.  Where 
an  allotment  is  made  to  a  surveyor  of 
highways  under  the  Incl.  Act,  8  &  9 


Vict.  c.  118,  and  no  direction  is  made 
as  to  the  ownership  of  the  grass  and 
herbage,  the  surveyor  must  let  the 
allotment,  reserving  the  right  to  get 
and  take  away  the  stone,  gravel,  and 
other  materials  :  s.  72  :  see  ants, 
pp.  164,  155. 

8  S.  10,  sub-s.  9. 

»  lb,  sub-s.  10. 
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guardian  or  committee  with  the  approbation  of  the  Lord 
Chancellor;  may  grant  leases  not  exceeding  forty-one  years 
of  mines  and  minerals  in  Ireland  within  his  or  their  lands. 
And  such  leases  mny  comprise  certain  specified  quantities  of 
land  contiguous  to  the  mines  and  minerals  for  the  convenient 
nrection  thereon  of  workmen's  houses  and  smelting  houses 
and  other  necessary  buildings.^  And  existing  leases  may 
be  surrendered  and  regranted.^  Where  mines  have  been 
excepted  from  a  grant  of  lands  in  Ireland,  the  person  entitled 
to  the  rent,  in  fee  simple,  fee  farm,  fee  tail,  or  for  life,  with 
immediate  remainder  to  his  own  issue,  has,  in  respect  of  the 
mines,  similar  leasing  powers.^ 

Every  such  lease  must  commence  in  possession  withoat  any  Necessary  to 
fine;    and  the  best  rent,  whether  in  money  or  kind,   must  statutory  re- 
be  reserved;  and  every  such  lease  must  contain  a  condition  ^"irements. 
for  re-entry  on  non-payment ;  and  the  lessee  must  execute  a 
counterpart.* 

1  46  Geo.  3,  a  71,  s.  1  ;  11  &  12      Vict.  c.  13,  s.  1  ;  23  &  24  Vict.  c.  164, 
Vict.  c.  13,  88.  1,  2;   and  the  Acts      8.32. 

therein  mentioned.  <  11  &  12  Vict.  c.  13,  s.  1  ;  38  &  39 

2  11  &  12  Vict.  c.  13,  s.  3.  Vict.  c.  66  (Stat.  Law  Rev.). 
»  46  Geo.  3,  c.  71,  s.  1 ;   11  &  12 


CHAPTEK    IX. 


OONTEACTS. 


I 


Contract  re- 
specting land 
usually 
includes 
everything 
beneath. 


Construction 
— contract  or 
lease. 


Contract  im- 
plied from 
acts  and 
conduct. 


Right  of 
pre-emption. 


a.— GENERALLY. 

A  CONTRACT  to  scU  or  grant  a  lease  of  land  will  generally 
include  the  entire  solum  from  the  surface  down  to  the  centre 
of  the  earth.  It  will  generally,  therefore,  include  the  mines, 
quarries,  and  minerals  beneath  or  within  it.^  However,  where 
a  railway  or  waterworks  company,  or  a  local  sanitary  authority, 
give  notice  to  take  lands  under  the  Bail.  CI.  Act,  1845,^  or  the 
Wat.  CI.  Act,«  or  the  Pub.  Health  Am.  Act,  1883,*  they 
should,  if  they  wish  to  take  the  mines  and  minerals  there- 
under, expressly  include  them  in  their  notice.  They  will  not 
have  the  right  to  do  so  in  the  absence  of  express  mention.* 

Questions  have  sometimes  arisen  at  law,  whether,  as  a 
matter  of  constniction,  documents  or  a  document  dealing  with 
mines  constituted  an  agreement  for  a  lease  or  an  actual 
lease.* 

Questions  have  also  sometimes  arisen,  whether  the  acts  and 
conduct  of  the  parties  made  a  mining  interest  a  partnei'ship 
asset,  or  whether  it  remained  the  separate  property  of  one  of 
the  partners,^ 

A  covenant  giving  an  unlimited  right  of  pre-emption  of 
mines  is  obnoxious  to  the  rule  against  perpetuities.®  Subject 
to  this,  a  covenant  giving  a  right  of  pre-emption  runs  with  the 


1  Williamson  t\  Wootton,  3  Dr.  213  ; 
Kerr  v.  Pawson,  26  Beav.  406. 

«  See  8  &  9  Vict.  c.  20,  s.  77  ;  pogt, 
pp.  334  et  seq, 

3  See  10  &  11  Vict.  c.  17,  ss.  12,  18  ; 
2)0st^  pp.  338  et  scq, 

4  46  &  47  Vict.  c.  37  ;  post,  pp.  341 
et  seq. 

*  Met.  R.  Co.  V.  Cotton's  Trustees, 
45  L.  T.  103  ;  Errington  i\  Met.  R. 
Co.,  19  Ch.  D.  560,  573,  574;  ante, 
p.  141. 


•  See  Jones  c.  Reynolds,  1  Q.  B.  606 ; 
Doe  V.  PoweU,  8  Scott,  N.  R.  687,  7 
M.  &  G.  980. 

7  See  Hills  v.  Parker,  7  Jur.,  N.  S. 
833,  reversing  Parker  r.  Hills,  5  ib, 
809  ;  Bui-don  v.  Barkus,  3  GifP.  412,  4 
De  G.  F.  &  J.  42. 

8  See  L.  &  S.  W.  R.  Co.  v.  Gomm, 
20  Ch.  D.  662;  overruling  on  this 
point  Birmingham  Canal  Co.  v.  Cart- 
wright,  11  Ch.  D.  421. 
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land ;  so  as  to  be  capable  of  enforcement  by  the  assigns  of  the 
covenantee  against  the  devisees  of  the  covenantor.^ 

An  agreement  to  lease  coal  "  lying  nnder  land  to  be  here-  Uncertainty, 
after  defined  in  the  Bank  End  Estate/'  has  been  held  to  mean 
"  lying  nnder  land  in  the  Bank  End  Estate,  the  boundaries  of 
which  were  to  be  thereafter  defined ;  "  and  to  be,  therefore, 
enforceable.^  An  agreement  for  a  lease  of  the  ''  ironstone  lying 
under  the  lands  of  Sir  H.  Traflford,  Bart.,  situate  at  Patricroft ;  *' 
Patricroft  not  being  a  place  with  defined  territorial  limits  ;  has 
been  held  to  be  too  uncertain.^  And  where  an  agreement  was 
entered  into  to  lease  the  minerals  under  certain  land  to  the 
east  of  a  fault;  and  the  quantity  of  land  was  described  as  ''sup- 
posed to  be  ninety-eight  acres  or  thereabouts;"  and  the  fault 
was  afterwards  found  to  run  so  as  to  leave  on  the  east  a  further 
quantity  of  75  acres;  it  was  held,  that  the  words  "  or  there- 
abouts "  could  not  cover  a  deviation  to  the  extent  in  question ; 
and  that  the  agreement  was  not,  therefore,  enforceable.^  And 
where  an  agreement  for  the  sale  of  land  contained  clauses,  that, 
in  the  event  of  there  being  any  coals  or  ironstone  thereunder, 
a  royalty  of  6d.  per  ton  should  be  paid  thereon  ;  and  that  any 
mines  required  to  be  left  by  a  certain  railway  company  should 
be  paid  for,  as  if  gotten,  out  of  the  money  to  be  received  for 
them  from  the  company ;  it  was  held  to  be  too  uncertain.^  An 
agreement  to  lease  "  coals,  &c.,"  can  seldom  be  capable  of 
enforcement.*  However,  a  reservation  in  an  agreement  for  a 
lease  of  "  all  customary  rights  and  reservations,"  such  as 
liberty  to  "  search  for  and  work  mines  or  minerals,  &c.,"  has 
been  held  not  to  be  too  uncertain.^ 

.*.— STATUTE  OF  FRAUDS. 

A  contract  by  the  sole  owner  of  a  mine  or  quarry  for  the  sale  Mine  or 
thereof,  or  of  any  interest  therein,  or  for  the  grant  of  a  lease  ow^[~^  ^ 

^  Birmingham   Canal  Ck).  t.  Cart-  *  Davis  v.  Shepherd,  1  Ch.  410,  416 

Wright,  Jtup.  As  to  damages  for  breach  et  seq.  ;  revereing  S.  C.  12  L.  T.,  N.  S. 

of  such  a    covenant,  see  Mundy  v.  538. 

Rutland,  23  Ch.  D.  81,  94,  95.  *  Williamson  r.  Wootton,  3  Dr.  210. 

2  See  Hajwood  r.  Cope,  25  Beav.  «  See  Price  r.  Griffith,  1  De  G.  M. 

140.  &  G.  80. 

*  Lancaster  r.  De  Trafford,  31  L.  J.  ?  Parker  f.  Taswell,  2  De  G.  &  J. 

Ch.  554.  559. 
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Co-owner — 
partner  in 
working. 


Ordinary 
partner. 


thereof  is  within  section  4  of  the  Statute  of  Frauds.^  And 
a  verbal  contract  between  the  owner  of  a  mine  and  another, 
that  the  mine  shall  be  demised  upon  royalties,  and  the 
royalties  divided  between  them,  has  been  held  to  be,  in  sub- 
stance, a  contract  for  the  sale  of  a  share  in  the  mine  itself.^ 
Where  tlie  owner  of  mines  covenanted,  that,  upon  a  certain  event 
happening,  he  would  offer  them  to  another,  and  give  him  the 
refusal  for  one  month,  it  was  held,  that  the  offer  must  be  in 
writing ;  and  that,  consequently,  the  non-acceptance  within  a 
month  of  a  parol  offer  did  not  affect  the  covenantee.®  However, 
a  person,  who  would  not  otherwise  be  bound,  may  be  bound 
by  ratification.^  And  part  performance  will  take  a  case  out  of 
the  statute.^  A  contract  to  share  the  profit  and  loss  in  the 
working  of  a  mine  or  quarry,  which  does  not  affect  the  land 
itself,  need  not  be  in  writing.* 

A  contract  by  the  co-owner  of  a  mine  or  quarry  for  tlie  sale 
of  his  share  is  also  within  the  section.^  So  is  a  contract  for  the 
transfer  of  a  share  of  the  profit  and  loss  in  the  working,  which 
affects  the  ownership  of  the  land  itself.^  Fart  performance 
may,  however,  enable  it  to  be  enforced.® 

In  the  case  of  an  ordinary  partnership,  the  members  are  not 
usually  entitled  either  to  land,  or  to  an  interest  in  land,  within 
the  section.^®  Nor  is  a  contract  by  such  a  member  to  sell  his 
share  a  contract  for  the  sale  of  "  goods,  wares,  and  merchan- 
dise '*  within  section  17.^^ 


Abstract  of 
title. 


c— TITLE— NON-EXISTENCE  OF  MINE  OR  QUARRY. 

A  purchaser  of  a  mine  or  quarry  ;  or  of  any  share  or  interest 
therein,  which  is,  or  includes,  a  share  or  interest  in  the  land 


1  See  Cheadle  v.  Proctor,  19  L.  T., 
N.  S.  289. 

«  Caddick  v.  Skidmore,  2  De  G.  & 
J.  52. 

'  BimiiDgham  Canal  Co.  r.  Cart- 
wright,  11  Ch.  D.  421,  overruled  upon 
another  point  :  see  a7tte^  p.  184,  n.  ^ 

*  See  Fothergill  r.  Phillips,  6  Cb.  770, 
778. 

*  See  Pollard  r.  Clayton,  1  K.  &  J. 
471. 

*  See  Forster  r.  Hale,  5  Ves.  314. 
7  See  Boyce  r.  Green,  Batty,  608. 

*  See  Caddick  r,  Skidmore,  shjj.  52, 


56. 

»  Burdon  v,  Baikus,  4  De  G.  F.  & 
J.  47. 

1*  See  Watson  r.  Spratley,  10  Exch. 
222  ;  Powell  r.  Jessop,  18  C.  B.  336; 
Walker  v.  Bartlett,  ib.  845,  8o9; 
Hayter  r.  Tucker,  4  K.  &  J.  249.  The 
question  has  usually  arisen  in  the  case 
of  cost-book  mines,  as  to  which  see 
poiftj  pp.  519  et  geq. 

1*  AVatson    r,    Spratley,  ttcp,  :  see 
also   Pickering  r.   Appleby,   1    Com 
353. 
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itself;  is  entitled  to  a  regular  abstract  of  title.^  A  purchaser 
of  a  share  in  a  mining  concern,  which  does  not  include  any 
interest  in  the  lan4  itself,  is  not  entitled  to  an  abstract ;  but 
only  to  such  evidence  of  the  constitution  of  the  concern,  and 
of  the  nature  of  the  title  under  which  the  land  is  worked,  as 
will  show,  that  the  subject-matter  of  the  purchase  is  what  it 
professes  to  be,  and  that  the  proposed  form  of  transfer  will 
giye  him  a  valid  title  to  the  share.^ 

A  contract  to  sell  land  will  generally,  as  has  been  already  Contract  as 
seen,®  include,  not  merely  the  surface,  but  the  mines,  quarries,  generally— 
and  minerals  beneath  it.     If,  therefore,  the  mines  or  quarries  y^dQ^!!_°^ 
have  been  exhausted  or  partly  exhausted  by  working ;  or  their  generally. 
ownership  is  in  a  third  party  ;  or  there  is  a  right  in  a  third 
part}'  to  enter  and  work  them ;  the  vendor  cannot  in  general 
enforce  the  contract;*  even  upon  the  terms  of  making  com- 
pensation to  the  purchaser.^ 

It    does    not  follow   that  the  purchaser    can,  in    general.  Position  of 
in  such  a  case,  enforce  the  contract  with  compensation.     The  generaUy!" 
decisions,  or  dicta,  upon  this  point  are  conflicting.^ 

In  the  case  of  a  third  party  having  the  ownership,  or  the  Third  party- 
right  to  work,  the  position  of  the  vendor  and  purchaser  is  not  estimating 
affected,  however  long  the  third  party  may  have  refrained  from  comijensation 
exercising,  and  however  little  he  may  show  his  intention  to  existence  of 
exercise,  his  rights.'^     Nor,  in  the  case  of  a  third  party  having 


mines. 


»  CurUog  r.  Flight,  2  Ph.  613,  617. 

*  lb. 

»  Ante,  p.  184. 

*  Seaman  r.  Vawdrey,  16  Ves.  390  ; 
Barton  r.  Downes,  FL  &  K.  505; 
Martin  r.  Cotter,  3  J.  &  L.  496; 
Smithson  r.  PoweU,  20  L.  T.  105  ; 
Hayfoid  r.  Criddle,  22  Beav.  480; 
Ramsden  r.  Hurst,  27  L.  J.  Ch.  482  ; 
Pretty  r.  Solly,  26  Beav.  606 ;  Bun- 
bury 'b  Estate,  1  Ir.  Rep.  Eq.  458; 
Mawson  r.  Fletcher,  6  Ch.  91,  94; 
Upperton  r.  NickoUon,  10  Eq.  228, 
230,  6  Ch.  436 ;  Bellamy  r.  Deben- 
hani,  1891,  1  Ch.  412;  Jackson  and 
Haden's  Contract,  1906,  1  Ch.  416, 
417,  425.  In  Upperton  r.  Nickolson 
and  Bellamy  r.  Debenham  land  sold 
as  freehold  had  been  enfranchised 
under  the  repealed  Enfranchisement 


Acts  :  see  now  the  Copyhold  Act, 
1894,  aTite,  p.  148. 

*  See  Be  Hargreayes',&c.,  Contract, 
32  Ch.  D.  454  (see  p.  455).  In  this 
case  land  sold  as  freehold  had  been 
enfranchised  under  the  repealed  En- 
franchisement Acts. 

^  See,  in  favour  of  the  right  to  com- 
pensation. Seaman  r.  Vawdrey,  sup, ; 
Bamsden  v.  Hurst,  sujj.  See,  against, 
Smithson  r.  Powell,  fup. ;  Bunbury's 
Estate,  sup, 

7  Seaman  r.  Vawdrey,  sup,^  where 
there  had  been  no  exercise  for  10<> 
years  :  see  also  Ramsden  i'.  Hurst, 
svjj.  An  anonymous  case  is  referred 
to  by  Lord  St.  Leonards  (Vend.  &, 
Pur.  last  ed.  393),  in  which  a  pur- 
chaser of  an  estate,  with  some  valu- 
able   mines,    which    were    under    a 
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the  ownership,  is  the  position  affected,  although  he  may  be 
disentitled  to  work  without  the  surface  owner's  consent.^  Nor, 
if  the  purchaser  is  entitled  to  compensation,-  is  it  affected, 
however  difficult  it  may  be  to  estimate  the  compensation  ;  if, 
with  the  assistance  of  experts,  a  probable  estimate  is  possible.^ 
Nor  is  it  affected  by  the  fact,  that  the  intrinsic  value  of  the 
mines  or  quanies  is  insignificant :  ^  or  by  the  fact,  that  no 
proof  has  been  given  of  their  actual  existence,  if  no  proof  has 
been  given  of  their  non-existence.* 
Proof  of  The  position  of  the  purchaser  will,  however,  be  affected  by 

non-existence  i»    /»  ^i  .      t  •   >  <•    i  • 

—knowledge    P^'ooi  01  the  actual  non-existence  oi  the  mines  or  quames,  or 
by  purchaser,    ^j  ^^le  cesser  of  the  right  to  work  them.^     And  a  purchaser  of 

land  containing  mines  or  quarries,  which  have  been  exhausted 
or  partly  exhausted  by  working,  cannot  decline  the  contract, 
if  he  has  known  of  the  working :  ^  or  even  if,  without  actual 
knowledge  of  the  extent  of  the  working,  he  has  known,  that 
some  working  has  taken  place  ;  the  maxim  of  "  caveat  emptor  ** 
in  such  a  case  applying.®  And  where  a  third  person  is  in 
possession  of  and  working  mines  or  quarries,  knowledge  of  the 
title  under  which  such  possession  is  held  will  be  imputed  to  a 
purchaser  of  the  land  containing  such  mines  or  quarries.* 
And  such  possession,  to  be  effectual,  need  not  be  continually 
visible,  or  without  cessation  actively  asserted.^®  And  when  a 
subsequent  communication  of  the  want  of  title  has  been  made 

common,  was  compelled  to  complete,  f.  Cotter,  ««7^;  Ramsdenr.  Hurst, *Kyi.; 

on   the  ground,  that  obstruction  by  notwithstanding    Lyddal  r,   Weston, 

the  commoners  was  highly  improbable.  sup.    It    is   hardly    possible  (except 

But  the  authority  of  the  case  has  been  by     showing    that    they   have   been 

doubted  (see  Dart,  5th  ed.  1105, 1106) ;  worked  out)  to  prove  the  non-existence 

and  it  is  obviously  inconsistent  with  of  "  minerals,"  having  regard  to  the 

Seaman  v.    Vawdrey,  #«/;.,    and  the  extensive  meaning  which  that  word 

other  cases  cited   in  n.  *  on   preced-  has  at  the  present  day  :  see  Gowan  r. 

ing    page.    See    however  Lyddal    r.  Christie,  L.  R.  2  Sc.  &  D,  277 :  see 

Weston.  2  Atk.  19.     See  further,  as  to  a?rfe,  pp.  U  et  seq. 

the  doctrine    of    non-user  as  applied  *  Lyddal    v.  Weston,    2    Atk.  19 ; 

to  mines,  ^ojff^,  pp.  582  et  seq.  Seaman   v,   Vawdrey,    16   Ves.  390  ; 

^  See  the  Sc.  decision  of  Whyte  r.  Martin  r.  Cotter,  3  J.  &  L.  496. 

Lee,  6  R.  699.  7  Colby  v,  Gadsden,  34  Beav.  416, 

2  See  preceding  page.  421. 

^  Ramsden  r.  Hurst,  stij). ,  2)er  Kin-  "  Colby  r.   Gadsden,   34  Beav.  421, 

dersley,  V.-C.  422. 

■*  Bellamy  v,   Debenham,  sujj.  :  see  •  Holmes  v.  Powell,  8  De  G.  M.  & 

p.  415.  G,  572. 

*  Barton   r.  Downes,  suj/. ;  Martin  "'  Ih.  581. 
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to  a  purchaser ;  and  the  purchaser  thereupon,  without  objecting, 
goes  into  possession ;  he  cannot,  even  if  he  would  otherwise 
have  been  entitled  to  compensation,^  insist  upon  being  com- 
pensated.' And  in  doubtful  cases  the  position  of  the  purchaser 
may  be  affected  by  the  circumstance  that  the  value  of  the 
minerals  was  an  inconsiderable  ingredient  in  the  price.^ 

And  if  the  subject-matter  of  a  contract  is  copyholds ;  or  if  Copyholds— 
a  vendor  agrees  to  enfranchise  copyholds,  and  to  sell  them  as  mente— local 
freeholds  ;  it  is  not  necessary  to  explain,  in  the  one  case,  that  *^^^°°^'*' 
the  right  of  property  in  the  mines  and  quarries  is,  in  general, 
in  the  lord ;  ^  or,  in  the  other,  that  the  transaction  must  take 
place  with  reference  to  a  statute,^  which  cannot  affect  the  lord's 
right  without  his  consent :  ^    such  matters  being    notorious. 
And,  upon  a  sale  of  lands  within  the  districts,  in  which  the 
various  local  customs  prevail,^  it  does  not  seem  to  be  necessary 
to  refer    to  the   existence  of  the  mining  rights  under   such 
customs  :^  such  matters  being  also  notorious. 

Where  a  contract  for  a  lease  of  smelting  works  contained  no  Right  to 

covciiaiit  for 

words  showing  an  intention  to  exclude  the  underlying  mines,  quiet  enjoy- 
and  stipulated  that  the  lessee  should  covenant  to  keep  in  ™®^^' 
repair,  and  that  the  lessor  should  covenant  for  quiet  enjoy- 
ment; and  the  title  to  the  mines  was  in  a  third  pai-ty;  and 
the  lessee  went  into  possession,  and  the  third  party  worked  ; 
and  the  lessee  alleged,  and  the  lessor  denied,  that  the  workings 
had  injured  the  demised  premises  ;  it  was  held,  that  the  lessee 
was  entitled  to  have  an  unqualified  covenant  for  quiet  enjoyment 
inserted  in  the  lease.' 

Where  it  was  provided,  that,  if  "  any  objection  or  requisition  Express  pro- 
be delivered  and  persisted  in,  the  vendor  shall  be  at  liberty  rescission  and 
to  rescind ; "  and  that,  if  "  any  error  or  mistake  shall  appear  compensation, 
to  have  been  made  in  the  description  of  the  property  or  of  the 
vendor's  interest  therein,  such   error   or  mistake   shall  not 
vacate  the  sale,"  but  should  be  the  subject  of  compensation ; 

1  See  ante,  p.  187.  »  See  ante,  pp.  148,  149. 

»  Smithaon    r.    Powell,    20    L.   T.  •  Kerr  r.    Pawson,  25  Beav.   394, 

105.  408 ;  a  decision    npon  the    repealed 

'  Colby  T.  Gadsden,  tup.  Act,  16  &  16  Vict.  c.  51,  s,  48. 

*  Hayford  r.  Criddle,  22  Beav.  480  :  7  See  post,  Chaps.  XIX.,  XX.,  XXI. 

see  ante,  p.    47.      It  is  sometimes  in  ^  See  Dart,  128. 

the  copyholder  :  see  aiitej  p.  47,  n.  *.  •  Onions  r.  Cohen,  2  H.  &  M.  354. 
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and  the  purchaser  objected  that  the  minerals  were  in  a  third 
party ;  and  the  vendor  asserted  that  he  had  a  good  title ;  and 
the  removal  of  the  objection  would  have  involved  delay  and 
expense ;  it  was  held  that  the  vendor  was  justified  in  rescinding, 
and  that  the  purchaser  was  not  entitled  to  specific  performance 
with  compensation.^  But  where  the  objections  provided  for 
were  merely  objections  "  as  to  title  or  evidence  of  title ;  "  and 
there  was  obviously  no  title  to  the  mines ;  the  decision  was 
different.^ 
Contract  as  to  Where  a  contract  is  entered  into  to  purchase  or  take  a  lease 
fically.  of  a  particular  vein  of  coal ;  and  the  vendor  or  lessor  does  not 

warrant  the  existence  of  the  vein ;  but  the  intention  of  the 
parties  is,  in  substance,  that  the  purchaser  or  lessee  shall  take 
his  chance  of  finding  it ;  and  the  vein  proves  to  be  non- 
existent; the  vendor  or  lessor  is  not  disentitled  to  enforce 
the  contract.  And,  in  the  case  of  a  lease,  it  is  immaterial 
that  a  dead  rent  may  have  been  made  payable.^  The  enforce- 
ment of  contracts  relating  to  mines  will  never  be  refused 
merely  on  account  of  the  speculative  character  of  such  property.* 


d.— POSSESSION  AND  PAYMENT. 

Purchaser  or         ^  purchaser  or  lessee  is  entitled,  piimdfacie^  to  the  subject- 
lessee  entitled  matter  of  the  contract  as  from  the  date  of  the  contract.     The 

to  subject- 
matter  as         consequent  liability  of  a  vendor  or  lessor,  who,  subsequently 

contract.  to  the  contract,  works  and  removes  minerals  out  of  the  land  in 

question,  has  been  already  considered.^ 

Sale  by  Court.  ^°  ^^^  ^*^®  ^^  *  ^^^®  ^^  ^®  Court,  the  sale  itself,  and  not  its 
confirmation  by  the  Court,  transfers  the  property;  the  con- 
firmation relating  back  to  the  day  of  the  sale.®  If,  therefore, 
between  the  day  of  sale  and  the  confirmation  a  mine  diminishes 
in  value,  "  from  some  accidental  cause  injurious  to  the  work- 
ing,  from  some  rival  coal  mine,   or  a  destructive  inunda- 

1  Mawson  v.  Fletcher,  10  Eq.  212 ;  *  Hayrvood  v.  Cope,  26  Beav.  140, 

6  Ch.  91.  162  ;  Jefferys  v.  Fairs,  tup. 

3  Jackson  and    Haden's  Contract,  '  See  ant^,  p.  96. 

1905, 1  Cb.  60S,  1906,  1  Ch.  402 :  see  •  See  Fry,  396,  397,  where  the  law 

also  Mawson  r.   Fletcher,  6  Ch.  at  on  this  subject  is   said  to  be   now 

p.  93.  settled. 

3  Jefferys  r.  Fairs,  4  Ch.  D.  448. 
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tion/'^  the  loss  falls  on  the  purchaser.^  It  follows,  that  the 
purchaser  is  entitled  to  insist  on  some  arrangement  being 
made  as  to  the  intermediate  management;  and  an  arrange- 
ment under  which  he  is  allowed  to  work  and  manage  under 
the  superintendence  of  the  vendor  will  usually  be  proper.^  In 
the  case  of  a  sale  by  the  Court,  where  no  provision  is  made 
as  to  the  time  of  taking  possession,  the  purchaser  will  be 
entitled  to  possession,  or  to  receipt  of  the  rents  and  profits, 
from  the  commencement  of  the  month  or  week,  in  which  he 
pays  his  purchase-money,  according  to  the  usual  course  of 
taking  the  account  of  the  profits  in  question :  mineral  property 
being  a  species  of  trade,  and  the  profits  accruing  daily .^ 

The  mere  taking  possession  of  a  leasehold  interest  in  a  mine  Taking 
is  not  an  acceptance  of  the  title.     It  is  necessary,  that  there  S^^^eptance 
should  be  an  immediate  possession,  as  the  term  is  running  of  title. 
out.^    And  where  a  contract  for  the  purchase  of  a  share  in  a 
mining  partnership  stipulated,  that   a   good  title  should   be 
made  by  a  specified  day,  and  it  appeared  to  have  been  the 
intention,  that  the  purchaser  should  immediately,  and  before 
that  day,  have  possession,  he  was  held  not  to  have  waived 
objections  to  the  title  by  taking  possession  and  acting  as  a 
partner.* 

Where,   before    a    conveyance  or  lease    is    executed,   the  Motion  to  pay 

purchaser  or  lessee  is  allowed  into  possession,  and  commences  *"^°  Court, 

to  work,  he  may  be  ordered  on  motion  to  pay  into  Court  the 

amount  of  the  purchase-money,  or  the  amount  actually  due  in 

respect  of  the  rents;    and  the  order  may  be  made  without 

giving  him  the  option  to  go  out  of  possession.^ 

In  an  action  for  specific  performance  of  an  agreement  to  Interim  "pre- 
servation " 

^  Williams  p.  Attenborongh,  T.  &  R.  the  subject  of  a  sale,  having  regard 

76,  per  Lord  Eldon.  to  the  fluctuations  in  value  to  which 

"  Ih, ;  Fiy,  396,  397.  collierj   properties    are    liable :    see 

'  See    Williams    v.    Attenborough,  Wren  v,   Kirton,   sup, ;   Williams   r, 

*up.  Attenborough,  sup. 

*  Wren  r.  Kirton,  8  Ves.  502;  Wil-  «  Haywood  v.  Cope,  25  Beav.  140, 

iiams  «.  Attenborough,  sup,  70,  73,  74.  158. 

See  also  awte,  p.  73,  n.  «,  and  other  •  Stevens  v,  Guppy,    3  Ruas.   ]7l. 

cases  there  cited.    The  rules  which.  He  may  be  made  liable  as  a  partner 

before  30  &  31  Vict,  c  48,  regulated  for    the  time  he   acts    as    such :  see 

the  practice  of  opening  biddings  upon  Jefferys  v.  Smith,  3  Russ.  158. 

a  sale  by  the  Court  of  a  landed  estate,  '  See  ante^  p.  95. 
did  not  apply,  where  a  colliery  was 
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accept  a  colliery  lease,  where  the  lessee  has  been  allowed  into, 
and  has  long  retained,  possession ;  and  has  worked  the  coal ; 
and  then  threatens  to  cease  pumping;  a  motion  for  an 
injunction  to  restrain  him  from  ceasing  to  pump  is  a  proper 
motion  for  the  "  preservation  "  of  the  property  under  0.  50,  r.  3, 
of  the  Jud.  Orders  and  Rules.^ 


Fraud  or  con- 
cealment— 
generally. 


Purchaser 
concealing 
existence  or 
value  of  mine. 


Purchaser 
concealing 
previous 
trespass. 


c— FRAUD  AND  INEQUALITY— DEL AY^— ENFORCEMENT. 

Fraud,  or  misrepresentation,  or  even  concealment,  by  either 
party,  will  frequently  be  a  bar  to  the  enforcement  of  a  contract 
to  sell  or  purchase,  or  to  grant  or  take  a  lease  of,  a  mine  or 
quarry.* 

Knowledge  by  a  purchaser,  not  in  a  fiduciary  relation  to  his 
vendor  (such  as,  for  this  purpose,  probably  exists  between  the 
tenant  for  life  and  the  trustees  of  a  settled  estate^),  of  the 
existence  of  a  mine  under  the  land  of  the  vendor,  who  is 
ignorant  of  its  existence  ;  and  concealment  of  the  knowledge  ; 
do  not  of  themselves  constitute  a  fraud.  For  there  is  no  legal 
obligation  on  such  a  purchaser  to  disclose  his  knowledge.^ 
And  the  law  is  the  same  where  the  value  of  a  mine,  and  not 
its  existence,  is  in  question.*  But  of  course  any  contrivance 
on  the  part  of  the  purchaser,  or  even  a  word  or  a  gesture  from 
him,  may  give  his  conduct  another  complexion.^  And  if  the 
vendor  had  no  means  of  access  to  the  mine  ;  and  the  purchaser 
improperly  obtained  access  thereto,  and  acquired  his  knowledge 
by  means  of  such  improper  access ;  his  concealment  would 
constitute  a  fraud.® 

And  where  the  owners  of  a  colliery  had  entered  into  an 
agreement  with  an  adjoining  landowner  for  the  purchase  of 
his  estate ;  without  disclosing  the  fact,  of  which  he  was 
ignorant,    that   they   had   gotten   a   considerable  quantity  of 


1  Strelley  r.  Pearson,  15  Ch.  D.  113. 

*  As  to  fraud  or  delfty,  where  rescis- 
sion or  compensation  is  sought,  see 
J;o.v^pp.  197—199. 

3  See  Haywood  c.  Cope,  25  Beav. 
no,  148  ;  Higgins  r.  Samels,  2  J.  & 
H.  460. 

-»  See  Dicconson  r.  Talbot,  6  Ch.  32 
37,  38. 


*  Fox  V.  Mackreth,  2  B.  C.  C.  420  ; 
Turner  r.  Harvey,  Jac.  178;  Luddy's 
Trustee  r.  Peard,  83  Ch.  D.  520. 

•  Fothergill  v,  PhiUips,  6  Ch.  779. 

7  Walters  r.  Morgan,  3  De  O.  F.  & 
J.  718,  724. 

8  Fothergill  v,  PhilUps,  suj).  779, 
780. 
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coal  from  under  it ;  it  was  held,  that  the  purchasers  could  not 
enforce  the  contract.  And  it  was  considered  immaterial,  that 
the  sale  was  not  shown  to  he  at  an  undervalue.^  For  the 
purchasers  were  bound  to  give  the  vendor  the  opportunity  of 
taking  whatever  proceedings  on  account  of  their  trespass  he 
should  think  proper.  And  he  would  have  been  entitled  in 
such  proceedings  to  obtain  a  much  larger  sum  as  compensation 
for  the  wrongful  severance  than  the  value  of  the  coal  while 
ungotten.^ 

Where  a  mine  owner  had  worked  mines,  and  then  abandoned  Lessee  acting 
them,  because  the  working  was  unprofitable ;  and  twenty  a^ntiy. 
years  subsequently  entered  into  negotiations  to  lease  them ; 
and  the  lessee  during  these  negotiations  made  a  personal 
inspection  of  them,  and  formed  an  independent  estimate  of 
their  value ;  and  an  agreement  for  a  lease  was  then  entered 
into;  and  the  mines  turned  out  worthless;  the  lessor  was, 
having  regard  to  the  speculative  character  of  mining  property, 
held  entitled  to  enforce  the  agreement.  And  it  was  considered 
immaterial,  that  he  had  suppressed  the  facts  of  the  former 
working  and  the  abandonment,  and  that  the  lessee  professed 
to  be  ignorant  of  mining  matters.^ 

And  fraud  may  be  condoned.     And  it  has  been  held  to  be  Parchaser 
condoned  by  a  purchaser,  who,  with  knowledge  of  the  fact,  ^"^"'""S. 
offered  to  perform  his  part  of  the  contract,  and  required  the 
vendor  to  do  the  same  within  a  limited  time.^ 

If  a  contract  stipulates  for  the  insertion  of  "  all  usual  cove-  Inequality. 
nants,"  its  omission  to  stipulate  for  the  insertion  of  a  covenant 
to    pay    a   dead  rent   does    not    make    it   objectionable   for 
inequality.'^ 

Having  regard  to  the  fluctuating  character  of  mining  pro-  Delay  a  bar 
perty,  it  is  incumbent  upon  a  person,  who  intends  to  enforce  a  ^ent. 
contract  to  sell  or  purchase,  or  to  grant  or  take  a  lease  or  a 
renewal  of  a  lease  of,  a  mine  or  quarry,   to  be  prompt  in 
asserting  his  title.     Such  delays  as  five  years  and  nine  months,® 

»  FothergiU  v,  PhiUips,  6  Ch.  770 :      533. 
aeejfostf  pp.  589  et  seq,  »  Walters  v,  Morgan,  tup,  722.    See 

•  lb,  780.  ib.  generally  as  to  inequality, 

»  Haywood  v.  Cope,  25  Beav.   140,  o  Sharp  f.  Wright,  28  Beav.  150. 

148.  See  also   Alloway  v,  Braine,  26  ih. 

*  Macbryde .  t?,   Weekes,    22  Beav.      575. 

M.M.  18 
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Unless  other 
party  ac- 
quiesces. 

Time  "  of  the 
essence"  in 
mining  con- 
tracts. 


or  three  years  and  five  months,^  or  two  years  and  six  months,^ 
or  even  eleven  months,^  after  the  parties  had  been  at  arms' 
length,  have  long  been  considered  fatal  to  relief.  And  it  has, 
in  such  cases,  been  considered  immaterial,  that  the  party 
asserting  the  title  has  by  an  occupation  of  the  surface  been  in 
constructive  possession  of  the  mine  or  quarry  in  question  ;* 
or  has  even  gone  into  actual  possession  of  the  mine  or  quarry 
in  question  and  commenced  working  it,  if,  before  the  parties 
were  at  arms'  length,  such  possession  was  abandoned.^  More 
recently,  however,  delays  of  even  shorter  periods,  such  as  five 
months  and  four  days,^  or  even  three  months  and  thirteen 
days,^  after  the  parties  had  been  at  arms'  length,  have  been 
held  to  be  fatal  to  relief. 

Delay  by  one  party  may,  however,  be  condoned  by 
acquiescence  on  the  part  of  the  other .^ 

Although  time  may  not  have  been  originally  named,  it 
is,  in  contracts  for  mining  leases,  of  the  essence  of  the  con- 
tract ;  and  the  lessee  may,  therefore,  always  fix  a  reasonable 
time  for  completion,  and,  on  default  by  the  lessor,  may  rescind 
the  contract.^  And  where  more  than  two  months  had  elapsed 
from  the  date  of  the  contract,  and  the  lessee  then  fixed  a  month 
for  the  completion,  it  was  held  to  be  a  reasonable  time ; 
although  there  were  matters  essential  for  the  completion, 
which  did  not  depend  on  the  lessor,  but  on  third  parties.^^ 


Mine  or 
quarry — 
specific  per- 
formance 
may  be  had. 


/.-SPECIFIC  PERFORMANCE  AND  DAMAGES. 

Assuming  that  a  contract  to  sell  or  purchase,  or  to  grant  or 
take  a  lease  of,  a  mine  or  quarry  is  not  open  to  objection  on 
the  grounds  already  mentioned,^^  it  is,  in  general,  capable  of 


1  Eads  V,  Williams,  4  De  G.  M.  &  G. 
674,  691. 

9  Walker  r.  Jefferys,  1  Ha.  341. 

»  Pollard  V.  Clayton,  1  K.  &  J.  462  : 
see  also  Parker  r.  Frith,  1  S.  &  S. 
199,  n.  ;  Colby  r.  Gadsden,  34  Beav. 
418  ;  and  cf.  Allen  r,  Hilton,  14  Ves.  58. 

♦  Walker  r,  Jefferys,  svp.  349. 

'  Eads  r.  Williams,  xvp. 

^  Huxham  r.  Llewellyn,  21  W.  R. 
570.  It  is  not  a  sufficient  explanation 
of  a  delay  to  say  that  the  defendant's 


solicitor  was  suffering  from  mental 
alienation  :  ib,  766. 

7  Glasbrook  v.  Richardson,  23  W.  R. 
61. 

'  Haywood  «.  Cope,  25  Beav.  140 ; 
Colby  r.  Gadsden,  34  ib.  416. 

•  Macbryde  v,  Weekes,  22  Beav. 
533  :  see  Green  v,  Sevin,  13  Ch.  D. 
594. 

*°  Macbryde  v,  Weekes,  sup. 

"  See  antey  pp.  184—189, 192—194. 
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being  specifically  enforced  ;  and  the  party  injured  by  its  breach 
is  not  necessarily  confined  to  his  remedy  in  damages.^ 
So  the  Court  will  in  general  grant  specific  performance  of  an  Specific  per- 

.   »  1  r  :i**ii  -A         f       *  1  formance  as 

agreement  for  a  lease  of  an  undivided  moiety  of  mineral  pro-  to  moiety. 
perty.^    However;    when  the  intention  of  the  lessor  was  to 
grant  a  lease  of  the  entirety,  and  nothing  else  ;  he  will  not  in 
general  be  compelled  to  grant  a  lease  of  a  moiety  only.' 

Under  an  agreement  for  a  lease  of  mineral  property  upon  Covenants  to 
royalties,    with  stipulations  as  to  the  mode  of  working,  the  ^^ere  con- 
lessor  is  entitled  to  have  a  covenant  inserted  enabling  him  and   !^^^^*  silent^ 

°  inspection. 

his  agents,  at  reasonable  times  and  on  giving  reasonable  notice, 
to  enter  the  mines  for  the  purpose  of  seeing  the  mode  of 
working,  and  inspecting  and  measuring  the  quantity  got.^ 
And  where,  under  a  contract  for  the  sale  and  purchase  of 
mineral  property,  the  price  is  not  made  payable  at  once,  but 
is  made  payable  by  instalments  depending  on  the  extent  of 
the  workings,  the  vendor  has  a  similar  right  for  the  purpose  of 
inspecting  and  measuring  the  quantity  got.^ 

Under  an  agreement  for  a  lease,  to  contain  ''  all  usual  and  "Usnal" 
customary  mining  clauses,*'  the  lessor  is  entitled  to  have  a 
proviso  inserted  for  re-entry  on  breach  of  covenant  to  pay  rent 
or  royalty.®  And  he  is  apparently  entitled  to  have  provisions 
inserted  prescribing  proper  modes  and  a  proper  time  of  working, 
and  protecting  the  mine  against  the  influx  of  water.''  But  he 
is  not  entitled  to  have  a  proviso  inserted  for  re-entry  on  breach 
of  any  covenant  or  provision  other  than  for  payment  of  rent 
or  royalty.®  Nor  is  he  entitled  to  have  a  clause  inserted  of 
forfeiture  on  bankruptcy  or  insolvency ;  or  a  covenant  inserted 
against  assignment ;  notwithstanding  that  such  clause  or 
covenant  may  be  usual  in  the  district  in  question.®  In  a  lease 
of  a  colliery  in  Derbyshire  a  provision,  that,  when  the  mines 


clauses. 


^  The  principle  was  laid  down  in  so 
old  a  case  as  Bnckinghamshire  v. 
Ward,  cited  in  S  Atk.  385. 

"  Hexter  v,  Pearce,  1900,  1  Ch.  341. 

»  Price  T.  GriflBth,  1  De  G.  M.  &  G. 
80,  as  explained  in  Hexter  v.  Pearce, 

*  Blakesley  r.  Whieldon,  1  Ha.  176, 
181,  182  :  cf.  Lewis  v.  Marsb,  8  Ha. 
97,99. 


*  Blakeslev  r.  Whieldon,  mp.  176 : 
see  the  form  of  the  decree  at  p.  183. 
«  Hodgkinson  v.  Crowe,  10  Ch.  622. 

7  Walters  r.  Morgan,  3  De  G.  F.  cV: 
J.  722  ;  Hodgkinson  r.  Crowe,  19  E(i. 
594. 

8  Hodgkinson  v,  Crowe,  10  Ch.  622, 
8  Ih.  19  Eq.  591.     The  district  in 

question  was  North  StafEordshii'e. 
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Easements — 
specific  per- 
formance 
may  be 
had. 


Covenant  as 
to  easements 
not  running 
with  land. 

Minerals — 
specific  per- 
formance mav 

• 

not  be  had. 


demised  are  incapable  of  being  worked  to  a  profit,  the  lessee 
shall  be  entitled  to  determine,  is  not  ''  usual."^  Nor  is  it  a 
provision,  which,  in  the  absence  of  stipulation  or  custom, 
ought  to  be  inserted  in  any  mining  lease  .^ 

Specific  performance  may,  in  general,  be  had  of  a  contract 
to  grant  or  take  a  lease  of  a  mining  easement.  However, 
specific  performance  was  refused  of  a  contract  to  take  a  lease 
of  a  wayleave,  and  the  plaintifiT  was  left  to  his  remedy  in 
damages;  the  defendant  having  desired  to  acquire  the  way- 
leave  for  the  purposes  of  a  colliery  which  he  intended  to  take, 
and  having  subsequently  found  it  impossible  to  obtain  a  lease 
of  the  colliery.^  And  specific  performance  was  refused  of  a 
contract  to  take  a  renewed  lease  of  a  wayleave ;  the  contract 
having  been  entered  into  not  by  the  plaintiff,  who  was  com- 
petent to  perform  it,  but  by  his  predecessor  in  title,  who  was 
incompetent;  and  the  plaintiff  having  declined  to  allow  a 
clause  to  be  inserted  empowering  the  lessees  to  determine 
upon  notice,  although  a  similar  clause  was  contained  in  the 
existing  lease,  and  was  usual,  if  not  universal,  in  the  neigh- 
bourhood.* 

A  covenant  by  the  owner  of  land,  that  he  and  his  successors 
in  title  will  always  use  a  neighbouring  railway  for  the  carriage 
of  minerals,  does  not  run  with  the  land.^ 

Specific  performance  cannot,  it  seems,  be,  under  any  cir- 
cumstances, obtained  of  a  contract  for  the  sale  or  purchase 
of  minerals  ;  as  opposed  to  a  contract  for  the  sale  or  purchase 
of  the  mine  or  quarry  which  contains  them.^  Such  a  contract 
stands  upon  the  same  footing  as  a  contract  for  the  sale  of 
ordinary    chattels.      And    the    mere    circumstance,  that    the 


1  StreUey  r.  Pearson,  15  Ch.  D.  113. 

«  lb,  Cf.  Ricketts  r.  BeU,  1  Dr.  & 
Sm.  335.  As  to  Scotch  Law,  see 
Gowan  r.  Christie,  L.  R.  2  Sc.  &,  D. 
273.  In  a  Scotch  contract,  providing 
for  the  insertion  of  all  **  clauses  usual 
and  customary,"  the  tenant  was  held 
entitled  to  have  a  clause  inserted, 
empowering  him  to  remove  buildings, 
<^c.  at  the  end  of  the  lease,  if  not 
taken  by  the  landlord  at  a  valua- 
tion: Wilson  V.  Douglas,  7  M.  112. 
When  the  Court  directs  a  reference  to 


chambers  to  settle  the  terms  of  a 
lease,  it  will,  when  convenient,  at  the 
same  time  make  a  declaration  as  to 
the  insertion  of  a  particular  clause 
with  regard  to  which  an  issne  has 
been  raised  in  the  pleadings  :  StreUey 
r.  Pearson,  svp. 
'  Anon.  V.  White,  3  Swanst.  108,  n. 

*  Ricketts  r.  Bell,  1  Dr.  &  Sm.  335. 

»  See  Keppell  r.  Bailey,  2  M.  &  K. 
534,  585. 

•  Pollard  f.  Clayton,  1  K.  &  J.  462 ; 
Fothergill  v.  Rowland,  17  Eq.  132. 
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minerals  in  question  are  to  be  supplied,  and  paid  for,  by 
instalments;^  or  that  they  are  of  a  particular  description;* 
or  that  they  are  to  be  dug  out  of  a  mine  in  a  particular 
locality  ;^  cannot,  it  seems,  make  the  breach  of  the  contract 
incapable  of  estimation  by  damages.  A  fortiori,  if  the 
contract  directly  or  indirectly  involves  the  working  of  the 
mine  or  quarry,  it  cannot  be  specifically  enforced.*  If  the 
law  were  otherwise,  the  Court  would  be  subjected  to  incessant 
applications  as  to  the  working ;  and  would,  in  effect,  have 
thrown  upon  it  the  duty  of  managing  and  superintending  the 
working:  and  this  duty  it  invariably  declines.^  And  an 
injunction  will  not  be  granted  to  restrain  the  breach  of  a 
contract,  of  which  specific  performance  would  be  refused.* 
A  covenant  by  the  owner  of  land,  that  he  and  his  successors  Covenant  as 

^•xt         Ml      1  v  •  1        i  'IT-'  •  to  minerals 

m  title  will  always  buy  mmerals  at  a  neighbouring  mme  or  not  running 
quariy,  does  not  run  with  the  land.7  ^'^^  l"^^- 


^.— FRAUD— MISTAKE— DELAY"— RESCISSION   AND 

COMPENSATION. 

Fraud  or  misrepresentation  may  entitle  the  injured  party  Frandmay 

entitle 
to  have  a  contract  to  sell  or  purchase,  or  to  grant  or  take  a  injnred  party 

lease   of,   a   mine  or  quarry,   set  aside.^      And  where  three  *^'®^"^^- 

persons    were   working   a   colliery  in   partnership ;    and    the 

share  of  one  was  put  up  for  sale  by  auction  by  the  sheriff 

under  an  execution ;  and  the  two  others  concealed  the  actual 

condition  of,  and  refused  to  allow  third  parties  any  opportunity 

of  examining,  the  colliery,  and  thereby  discouraged  bidders ; 

and  then  themselves  became  the  purchasers  ;  it  was  held,  that 

the  purchase  could  not  stand.^^ 

^  Ib.^    notwithstanding    Taylor    t,      Eq.  551,  552. 
Neville,  3  Atk.  384.  •  Pollard  r.  Clayton,  mp. ;  Fothergill 

*  Pollard    r.    Clayton,    tup.      See,      r.  Rowland,  mp.  132. 

however,  FothergiU  r.  Rowland,  mp,  ^  Keppell  v.  Bailey,  2  My.  &  K. 

139.  534,  535,  536. 

'  Pollard    V,    Clayton,    mp.      See,  **  As  to  fraud  or  delay  as  a  bar  to 

however,  Fothergill  r.  Rowland,  mp.  enforcement,  see  ante,  pp.  192 — 194. 

■•  Pollard   V.     Clayton,   g^ip.      See  •  See    Phosphate    Sewage     Co.   t. 

also  Booth  V.  Pollard,  4  Y.  &  C.  £q.  Hartmont,  5  Ch.  D.  394  ;  Erlanger  v. 

Exch.  61  ;  and  cf.  Flint  v.  Brandon,  8  New  Sombrero  Co.,    3  A.    C.    1218, 

Ves.  159.  1260  ;  and  cases  there  cited. 

*  Pollardr.  Clayton,  «ttp.;  Wheatley  i°  Perens  r.  Johnson,  3  Sm.  &G. 
r.  Westminster  Brymbo  Coal  Co.,  9  419  :  see  the  decree,  p.  427. 
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[chap.  IX. 


Unless  he  is 
not  misled. 


Or  delays. 


Receiver  and 
manager. 


But  a  purchaser  of  mining  property,  who  alleges,  that  its 
prospects  had  been  exaggerated  by  the  vendor,  will  not  be 
entitled  to  any  remedy,  if  he  has  had  as  full  an  opportunity 
as  the  vendor  of  ascertaining  the  real  prospects.^  And  if  a 
purchaser,  choosing  to  judge  for  himself,  does  not  avail  him- 
self of  the  knowledge  or  the  means  of  knowledge  open  to  him 
or  his  agents,  he  cannot  be  heard  to  say  he  was  deceived; 
the  doctrine  of  caveat  emptor  applying,  and  knowledge  of  his 
agents  being  as  binding  as  his  own  knowledge.^  Indeed, 
having  regard  to  the  speculative  character  of  mining  property, 
general  statements  as  to  the  prospects  and  capabilities  of  a 
mine  are  entitled  to  less  weight  in  support  of  a  charge  of 
fraud  than  similar  statements  might  receive  in  the  case  of 
other  kinds  of  property.* 

And  unless  the  injured  party  is  prompt  in  asserting  his 
rights,  he  will  lose  them.  Having  regard  to  its  uncertain 
and  speculative  character,  the  defence  of  laches  applies  with 
peculiar  force  to  an  action  seeking  to  set  aside  a  sale  or  lease 
of  mineral  property.* 

In  a  suit  to  set  aside,  for  fraud,  a  contract  to  purchase  a 
leasehold  colliery,  under  which  the  purchasers  had  gone  into 
possession  and  commenced  working,  a  receiver  and  manager 
was  appointed  until  the  hearing :  the  purchasers  alleging  that 
the  colliery  was  being  worked  at  a  loss ;  and  that  it  was  neces- 
sary to  keep  it  working,  both  to  prevent  forfeiture  to  the  land- 
lord, and  to  prevent  its  being  drowned  out ;  and  offering  to 
supply  the  means  of  working  it.^ 


1  Jennings  v.  Broughton,  17  Beav. 
234,  5  De  G.  M.  &  G.  126 :  of.  Hay- 
wood V.  Cope,  26  Beav.  140  ;  Higgins 
V,  Samuels,  2  J.  &  H.  460  ;  Aberaman 
Ironworks  v.  Wickens,  4  Ch.  101. 

»  Attwood  V.  Small,  6  CI.  &  F. 
232.  See  this  case  generally  as  to 
fraud.  It  reversed  a  decree  of  the 
Exch.  See  the  subsequent  proceed- 
ings in  the  latter  Court,  nom.  Small 
V,  Attwood,  3  Y.  &  C.  Exch.  Eq.  105, 
501. 

^  See  Jennings  v.  Broughton,  17 
Beav.234,  239,  241. 

*  Jennings  v,  Broughton,  5  De  G. 


M.  &  G.  126,  139  ;  Ernest  r.  Vivian, 
33  L.  J.  Ch.  513 ;  Featherstonhaugh 
V.  Lee  Moor  Co.,  1  Bq.  318,  335.  See 
also  Erlanger  v.  New  Sombrero  Co., 
3  A.  C.  1231,  1240,  1247,  1254,  1257, 
1281.  Nine  months  were  there  held 
by  the  majority  of  the  Lords  (Lord 
Cairns  doubting)  an  insufficient  time 
to  bar  the  right.  It  was  in  the  same 
case  said  by  Lords  Blackburn  and 
Gordon  (pp.  1282,  1285),  that  a  com- 
pany is  in  a  more  favourable  posit  ion 
as  regards  the  defence  of  laches  than 
an  individual. 
»  Gibbs  V.  David,  20  Eq.  373. 
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A  contract  to  sell  or  purchase,  or  to  grant  or  take  a  lease  of,  Mutual  mis- 
a  mine  or  quarry  may  also  be  set  aside  as  founded  on  mutual 
mistake.  And  a  serious  misconception  as  to  quantity  is  pro- 
bably sufficient  to  justify  the  interposition  of  the  Court.^ 
The  mere  existence  of  unknown  faults  is  not,  however,  a 
ground  for  avoiding  the  purchase  of  a  mine.  Mines  are 
notoriously  liable  to  faults ;  and  the  doctrine  of  caveat  emptor 
may  therefore  with  especial  propriety  be  in  such  a  case  invoked 
for  the  benefit  of  the  vendor.^ 

It  may  sometimes   be   inequitable   to   rescind   a  contract,  Ck>mpen8a- 
notwithstanding  that  the  vendor  may  have  made  misrepre-  of  rescission. 
sentations   as   to   value.     The  purchaser  may,  for  instance, 
have  been  allowed  into  possession,  and  have  expended  large 
sums   in  workings.     In   such  a  case  the   purchaser  will   be 
entitled  to  compensation.' 

^  See  Davis  v.  Shepherd  (the  facts  365,  366  et  seq, 

of  which  are  stated,  ante,  p.  186),  1  *  See  Ridgway  r,  Sneyd,  Kay,  636, 

Ch.  419.     As  to  mistakes  in  the  grants  636. 

of    gales    in     the     Hundred    of    St.  '  Powell  v.  Elliott,  10  Ch.  424.     As 

Briayels,  see  A.  -G.  f.  Jackson,  6  Ha.  to  the  measure,  see  S.  C. 


CHAPTER  X. 

SALES,  ENFRANCHISEMENTS,   INCLOSURES,   AND 

MORTGAGES. 


I 


Mines  or 
quarries, 
whether 
open  or  new, 
lie  in  grant. 


Exception 
and  reserva- 
tion— ^re- 
grant. 


a.— GENERALLY. 

Of  course,  since  the  Act  8  &  9  Vict.  c.  106,  s.  2,  open^ 
mines  or  quarries,  which  are  a  corporeal  hereditament,  lie  in 
grant.*  And  whether  new^  mines  or  quarries  are  to  be 
regarded  as  an  incorporeal  or  a  corporeal  hereditament,^  they 
also,  since  the  Act,  even  as  the  separate  subject-matter  of  a 
sale,  lie  in  grant.^ 

A  mine  or  quarry  is  properly  the  subject-matter  of  an 
exception,  and  is  not  properly  the  subject-matter  of  a  reser- 
vation. An  exception  is  part  of  the  thing  granted.  A  reser- 
vation issues  out  of  the  thing  granted,  such  as  a  rent.  And 
where  a  mine  or  quarry  purports  to  be  reserved,  it  is,  in 
fact,   excepted.^      A  mine    or   quarry    is    not    properly    the 


^  As  to  open  and  new  mines  or 
quarries,  see  antef  pp.  85  et  seq, 

*  Livery  of  seisin  was  formerly 
essential  to  their  conveyance.  "  By  a 
grant  of  mines  of  lead,  &c.,  the  land 
itself  will  pass,  if  livery  of  seisin  be 
made  thereof  ;  but  otherwise  it  seems 
not,  and  then  the  grantee  hath  by  the 
grant  a  power  to  dig  only  granted  to 
him  " :  Shep.  Touch.  Prest.  96.  See 
Sutherland  r.  Heathcote,  1892,  1  Ch. 
483. 

'  Upon  the  passage  cited  in  n.  >, 
Mr.  Preston  remarks  :  **  In  regard  to 
mines  not  open  at  the  date  of  the 
grant,  this  distinction  (a  distinction 
founded  on  principle),  though  no 
decision  is  found  on  the  point,  may 
be  taken.  The  grantee  has  an  in- 
corporeal and  not  a  corporeal  here- 
ditament ;  an  interest  which  would 
pass  by  grant  without  livery  of 
seisin."  And  Burt.  Comp.  has  re- 
marks   to     the     same     effect  :    361. 


Apparently,  however,  new  mines  or 
quarries  are,  or  are  capable  of  being, 
a  corporeal  hereditament  :  see  Wilkin- 
son V.  Proud,  11  M.  &  W.  35,36; 
Low  Moor  Co.  r.  Stanley  Coal  Co., 
34  L.  T.,  N.  S.  186  (MeUish,  L.J., 
doubting).  Either  it  was  possible  to 
overcome  the  physical  difficulty  of 
livery  by  cutting  a  communication 
from  the  surface,  or  a  symbolical  de- 
livery on  the  surface  was  perhaps 
sufficient  :  see  Wilkinson  v.  Proud, 
sup.  Cf.  Keyse  v.  Powell,  2  £.  &  B. 
140,  142 ;  Carlyon  v.  Lovering,  1 
H.  &  N.  799. 

■•  Amphlett,  B.,  in  Low  Moor  Co.  r. 
Stanley  Coal  Co.  (33  L  T.,  N.  S.  446), 
appears  to  have  doubted  this. 

'  See  Cardigan  v.  Armitage,  2  B.  &  C. 
197,  207  ;  Fancy  v,  Scott,  2  M.  &  By. 
335  ;  Doe  v.  Lock,  2  A.  &  E.  705 ; 
Wickham  v.  Hawker,  7  M.  &  W.63; 
Durham,  &c.,  Co.  v.  Walker,  2  Q.  B. 
940 ;   McDonnell  r.  McKinty,  10  Ir. 


CHAP.  X.] 


SALES,    ETC. — GENERALLY. 


201 


subject-matter  of  a  regrant  to  the  grantor.     In  this  respect  it 
differs  from  a  licence  to  work  minerals.^ 

A  conveyance  of  land  is,  prima  facie,  a  conveyance  of  the  Conveyance 
entire  solum  from  the  surface  down  to  the  centre.^     This  pre-  primdfacie, 
sumption  may,  however,  be  rebutted ;  and  it  is  rebutted  where  ®^®°*- 
the  mines  were  made  a  separate  tenement  by  previous  dealings, 
or  where  the  owner  of  the  surface  is  only  a  part  owner  of  the 
mines.^ 

Independently  of  the  Conv.  Act,  1881,  mines,  quarries,  and  Conv.  of 


1      •J*  i  A  ^ii  ,  manor  m 

mmerals,  if  unsevered  from  a  manor,  will  pass  under  a  mere  eludes 


mines 


conveyance  of  the  manor  as  such.  But  they  will  not  do  so  if  ^'  quarries. 
they  have  once  been  severed  from  the  manor.  For,  once 
severed,  they  could  not  be  reunited ;  as  they  might  be  to  the 
surface.^  And  it  is  possible  that  an  enfranchisement  of  copy- 
holds by  a  conveyance  excepting  the  minerals  would  operate 
as  a  severance.^  They  will,  however,  do  so  under  the  usual 
general  words  of  the  conveyance.  And  the  minerals  in  a 
waste  will  pass  under  the  general  words,  although  their 
existence  was  neither  known  to  nor  suspected  by  either  of  the 
parties  to  the  conveyance.^  A  conveyance  of  a  manor  as  such 
made  after  the  commencement  of  the  Conv.  Act,  1881,  includes, 
primd  facie,  all  mines,  minerals,  and  quarries  appertaining 
thereto,  actually  or  by  reputation.^ 

Where    lands    are  purchased  under   the   provisions  of  the  Conv.  under 
Rail.  CI.  Cons.  Act,  1845,^  or  the  Wat.  CI.  Act,»  or  the  Pub.  ^}'  ^^'  ^""^^ 
Health  Am.  Act,  1888,^^  the  company  or  authority  in  question 
are  entitled  to  such  parts  of  the  subsoil  and  upper  soil  as  are 


L.  R.  525  ;  Proud  r.  Bates,  34  L.  J. 
Ch.  406 ;  Hamilton  v.  Graham,  L.  R. 
2  Sc.  &  D.  168  ;  Antrim  u.  Gray,  9  Ir. 
Rep.  Eq.  520  ;  Eardley  v.  Granville,  3 
€h.  D.  834.  In  a  loose  sense  of  the 
word  "exception,"  it  may  include  a 
restriction  on  working  :  see  Mostyn  t*. 
Lancaster,  23  Ch.  D.  602,  624. 

^  See  Hamilton  r.  Dunlop,  10  A.  C. 
^13,  cited  poMt^  p.  250  ;  Sutherland  r. 
Heathcote,  1892,  1  Ch.  475,  cited  post, 
p.  248.  There  may  be  a  regrant  to  a 
third  person  by  a  person  in  whom 
the  property  is  once  vested :  see 
Denison  r.  HoUiday,  1  H.  &  N.  647. 


«  Harris  r.  Ryding,  5  M.  &  W.  72, 
74  ;  Williams  tr.  Bagnall,  16  W.  R. 
275;  Spoor  r.  Green,  L.  R.  9  Exch. 
107  ;  Jersey  r.  Neath  Poor  Law  Union, 
22  Q.  B.  D.  558. 

'  Wright  V,  Leigh,  coram  Fry,  J., 
April  2nd,  1890. 

^  See  Wolst.  Conv.  Acts,  32. 

«  Ih. 

•  See  A.-G.  v,  Ewelme  Hosp.,  17 
Beav.  366,  386. 

7  See  44  &  45  Vict.  c.  41,  8.  6. 

8  8  &  9  Vict.  c.  20,  s.  77. 

9  lO&ll  Vict.c.  17,88.12,  18. 

10  46  &  47  Vict.  c.  37. 
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not  *' mines  of  minerals"^  within  the  exception  mentioned  in 
section  77^  of  the  Eail.  CI.  Act,  or  section  18®  of  the  Wat.  CL 
Act.  They  are  also  entitled  to  such  **  parts  "  of  the  "  mines 
of  minerals  "  as  shall  be  necessary  to  be  dug  or  carried  away 
or  used  in  the  construction  of  the  works ;  ^  whether  before  or 
after  their  line  is  open  for  traffic.^  But  with  these  exceptions 
they  are  not  entitled  to  the  mines  or  minerals  under  the  lands 
(at  all  events,  where  they  are  not  expressly  named  in  their 
notice  to  take*),  unless  they  are  expressly  named  in  their  con- 
veyance.^ And  it  need  hardly  be  said,  that,  where  the  mines 
and  minerals  are  not  expressly  named  in  their  notice  to  take, 
the  company  or  authority  are  not  entitled  to  have  them 
expressly  named  in  their  conveyance.®  The  provisions  of  the 
Acts  apply  equally  to  minerals  worked  by  surface  as  to  those 
worked  by  underground  workings.® 

When  a  street  becomes  vested  in  an  urban  authority  under 
•the  Pub.  Health  Act,  1875,  they  do  not  acquire  the  ownership 
of  the  mines.^ 

It  has  been  already  seen,  that  no  statutory  enfranchisement 
can  affect  the  rights  of  any  lord  in  mines,  minerals,  or  quarries 
unless  with  his  express  consent  in  writing  ;^  and  that  no  mines 
or  minerals  belonging  to  lands,  which  may  be  sold  by  an 
ecclesiastical  corporation  for  the  purpose  of  redeeming  land 
tax,  shall  pass  by  the  conveyance  of  such  lands,  either  by 
express  or  general  words.^^ 

Where  an  Act  gives  a  company  compulsory  purchasing 
powers,  but  reserves  the  right  to  mines,  and  the  company 
subsequently  purchase  without  express  reference  to  the  Act, 
their  position  will  nevertheless  be  regulated  by  the  Act,  in  the 


1  See  ante^  pp.  23  et  seq. 

*  See  pof(t^  p.  335. 

'  See  po»t^  p.  388. 

■•  See  arUe^  p.  44. 

«  Hamilton  t,  N.  B.  Rail.  Co.,  13  R. 
454. 

«  See  Errington  v.  Met.  Ry.  Co.,  19 
Ch.  D.  563. 

7  lb,  674  ;  Pountney  v.  Clayton,  11 
Q.  B.  D.  833,  834.  Cf.  Hopetoun  r. 
N.  B.  Rail.  Co.,  20  R.  704. 

8  Met.  Ry,  Co.  and  Cotton's  Trustees, 


45  L.  T.  103 ;  Errington  r.  Met.  Ry, 
Co.,  tup.  560. 

*  See,  as  to  this,  ante^  p.  142. 

10  See  Coverdale  v.  Charlton,  4  Q. 
B.  D.  116,  121 ;  Rolls  r.  St.  George. 
14  Ch.  D.  796 ;  Wandsworth  Bd.  of 
Wks.  r.  United  Telephone  Co.,  13  Q. 
B.  D.  914,  927 ;  Tunbridge  Wells  r. 
Baird,  1896,  A.  C.  434  ;  41  &  42  Vicr. 
c.  77,  8.  27. 

"  Ante,  p.  149. 

"  Ante,  p.  147. 
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absence  of  agreement  to  the  contrary.^  Their  conveyance  will 
be  read  as  if  the  Act  were  **  incorporated  therein ;  and  that, 
too,  whether  the  lands  were  taken  under  compulsion  or  by 
agreement. "2  In  like  manner  a  conveyance  of  land  with  an 
exception  in  such  terms  as  'Hhe  whole  coal  and  other  minerals 
in  the  said  lands  in  terms  of  the  Wat.  CI.  Act,  1847,"  although 
carried  into  effect  by  an  ordinary  deed,  cannot  be  construed 
without  regard  to  the  statutory  meaning  of  the  words  "  mines 
of  coal,  ironstone,  slate,  or  other  minerals  "  in  section  18  of 
the  Act.*  It  has  been  said,  however,  that  if  a  railway  or 
waterworks  company  purchase  under  the  Bail,  or  Wat.  CI. 
Act,  with  an  exception  of  the  "  mines  and  minerals,"  without 
more,  the  words  '*  mines  and  minerals  "  may,  perhaps,  be  con- 
strued according  to  their  strict  meaning.^ 

The  expression  "  surface  land,"  when  used  in  reference  to  Quantum  of 
land  from   which   the   mines   and   minerals  are  excepted,  is  when  mines 
usually  inaccurate.     W^hen  land  is  purchased,  with  an  excep-   ®^cepted. 
tiou  of  the  mines  and  minerals,  the  purchase  includes,  not 
merely  the  surface,  but  the  whole  of  the  subsoil,  which  does 
not  actually  consist  of  mines  and  minerals.^ 

In  Glasgow  v.  Farie,^  Lord  Halsbury  said,  that,  "  if  a  man   implied 
had   purchased   a   site   for   his  house,  with  a  reservation  of  of  exception** 
mines    and    minerals,    neither    he   nor   anybody   else   would  of  minerals. 
imagine  that  the  vendor  had  reserved   the    stratum  of  clay 
upon   which   his   house   was   built   under   the  reservation  of 
'mines    and    minerals.'"      In   Jersey    v.   Neath  Poor   Law 


»  See  ElUot  v.  N.  E,  R.  Co.,  10 
H.  L.  Cas.  333,  per  Lord  Chelmsford  ; 
G.  W.  R.  Co.  r.  Fletcher,  5  H.  &  N.  697, 
per  Cockbum,  C.  J. :  of.  Ruabon 
Brick,  &c.,  Co.  V.  G.  W.  R.  Co,,  1893, 
1  Ch.  450—452,  per  Lindley,  L.  J.  ; 
B.  r.  L.  &  N.  W.  R.  Co.,  1899, 1  Q.  B. 
943.  per  Collins,  L.  J. 

'  Manchester  Corporation  v.  New 
Moss  ColL,  1906,  1  Ch.  at  289,  per 
Farwell,  J.  The  actual  decision  was 
reversed  on  appeal  (1906,  2  Ch.  564). 

»  Glasgow  r.  Fane,  13  A.  C.  680, 
per  Lord  Herschell :  see  ante,  pp.  23 
et  »eg. 

*  See  Mid.  Ry.  Co.  r.  Robinson,  15 


A.  C.  34 — 36,  j}er  Lord  Macnaghten  : 
see  as  to  the  strict  meaning,  aiite, 
p.  18. 

*  Pountney  r.  Clayton,  1 1  Q.  B.  D. 
833,  837,  839,  840,  per  Lord  Esher  and 
Bowen,  L.  J. ;  L.  &  Y.  Ry.  Co.  r. 
Knowles,  20  ib.  402,  403,  per  Lord 
Esher ;  Jersey  v.  Neath  Poor  Law 
Union,  22  ib.  559,  661,  per  Lord 
Esher  and  Bowen,  L.  J. ;  Ruabon  Brick, 
&c.,  Co.  V.  G.  W.  R.  Co.,  1893,  1  Ch. 
448,  467,  ^;<?r  Bowen,  L.  J. ;  In  re 
Gerard  and  L.  &  N.  W.  Ry.  Co.,  1895, 
1  Q.  B.  464,  470,  per  Lord  Esher  and 
Rigby,  L.  J. 

«  13  A.  C.  669. 
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Union,^  similar  observations  were  made  by  the  Court  of 
Appeal.  "Now,  when  land  is  bought  for  the  purposes  of 
waterworks  and  making  a  reservoir,  I  think  it  might  reason- 
ably be  said  that  there  was  something  in  the  nature  of  the 
transaction  to  show  that  the  cla}^  was  to  be  used  in  cariying 
out  the  purpose  of  the  Act  or  the  conveyance,  and  could  not 
have  been  intended  to  be  reserved.*'*  It  is  respectfully 
suggested  that  the  correctness  of  these  dicta  is  open  to  doubt. 
The  grantee  or  lessee  of  land,  for  the  erection  of  a  house, 
with  an  exception  of  the  minerals,  is  entitled,  pj-imdfacief  to 
dig  out  the  foundations  of  his  house ;  ^  and  apparently  to 
appropriate  the  materials.^  If  so,  he  has,  it  is  submitted,  all 
that  is  reasonably  necessary  for  his  protection.  It  seems  a 
strong  thing  to  say,  in  addition,  that  the  prima  facie  meaning 
of  the  word  minerals^  is  to  be  altered  in  his  favour. 


Construction 
— Inclosure 
Acts. 


Construction 
^-convey- 
ances. 


&.— PARCELS— CONSTRUCTION. 

Questions  have  frequently  arisen  under  Inclosure  Acts 
whether,  as  a  matter  of  construction,  the  right  of  the 
lord  to  mine  and  minerals  has  or  has  not  been  saved.^ 
Sometimes  the  ownership  of  the  mines  under  roads 
directed  to  be  set  out  is  left  in  doubt'' 

Questions  have  also  arisen  under  conveyances  whether,  as  a 
matter  of  construction,  the  right  to  the  mines  has  or  has  not 
})assed.^  Sometimes,  upon  the  construction  of  a  conveyance  of 
lands  and  mines  on  both  sides  of  a  canal,  the  title  to  the 
mines  under  the  canal  remains  unaffected.  ^ 


1  22  Q.  B.  D.  555. 

«  22  Q.  B.  D.  560,  per  Lord  Esher. 

'  Seejfod,  p.  400. 

*  lb, 

*  Ante  J  pp.  12  et  seq, 

*  For  decisions  in  favour  of  the 
lord,  see  Micklethwait  r.  Winter,  6 
Ezch.  644 ;  Ewart  v.  Graham,  7 
H.  L.  C.  331,  343  (affirming  Graham 
r.  Ewart,  1  H.  &  N.  550  ;  and  question- 
ing, if  not  overruling,  Greathead  v. 
Morley,  3  M.  &  G.  139)  ;  Robinson  v. 
Wray,  L,  R.  1  C.  P.  490 ;  Musgrave 
r.  Forster,  L.  R.  6  Q.  B.  590.  For  a 
decision  against,  see  Townley  r.  Gibson, 


2  T.  R.  701.  See  also  Brown  r.  Chad, 
wick,  7  Ir.  C.  L.  Rep.  108 ;  Listowel 
i'.  Gibbings,  9  ib.  223.  And  of.  Pretty 
r.  .^olly,  26  Beav.  606  ;  Wakefield  r. 
Buccleuch,  4  £q.  613  ;  Buoclench  r. 
Wakefield,  L.  R.  4  H.  L.  377. 

'  See  Benfieldside  Local  Board  r. 
Consett  Iron  Co.,  3  Ezch.  D.  65,  per 
Cleasby,  B. 

*  Denison  r.  HoUiday,  3  H.  &  N. 
670  ;  affirming  S.  C.  1  H.  &  K.  631  : 
Antrim  r.  Gray,  9  Ir.  Rep.  Eq.  613. 

^  8ee  Chamber  Colliery  Co.  r.  Roch- 
dale Canal  Co.,  1895,  A.  C.  at  pp.  575, 
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Where  a  conveyance  of  coal  contained  a  covenant  by  the  Payment  on 
purchaser  to  pay  as  the  price  40/.  for  every  acre  which  should  ™fonS." 
be  "  found ; "  and,  until  the  price  should  be  paid,  to  pay  40i. 
per  annum ;  it  was  held,  that  the  "  finding  "  was  not  a  condition 
precedent  to  recovering  the  annual  sum.^ 

A  covenant  in  a  conveyance  to  pay  a  rent-charge  to   the  Rent-charge 

_.-  A.     r      '  ^         *     :i   r  •  ..      on  minerals 

grantor  m  respect  ot  minerals  raised  from  any  mines  or  pits  raised. 
on  the  property  conveyed  is  not  void  as  a  perpetuity.     But  it 
is  not  payable  in  respect  of  minerals  not  worked  from  the 
property  conveyed.^ 

It  may  not  be  possible,  as  against  the  Crown,  to  imply  even  Crown  grants. 

those  privileges  without  which  the  grant  of  mines  would  be 

useless.     But,  if  the  grant  contains  words  fairly  susceptible  of 

a  construction  giving  those  privileges  ;  and  not  fairly  referable 

to    other    matters ;    it   ought   to   receive   that   construction ; 

especially  if   there   have  been   acts   of  ownership   consistent 

therewith.      And   the   use  of    the    word    "commodities"    (a 

frequent  word   in   old   grants)   is  under  such   circumstances 

sufficient.^     Where  a  grant  by  the  Crown,  as  lord  of  a  manor, 

of  coal  mines  within  "waste  grounds"  contained  a  proviso, 

that  the  grant  should  be  construed  strictly  against  the  Crown, 

it  was  held,  that  coal  which  formed  part  of  the  manor,  but  lay 

under  a  foreshore  between  high  and  low-water  marks,    was 

included.* 


c— MORTGAGES. 

It  is  always  proper  in  mortgages  of  mines,  having  regard  to  Repayment. 
the  diminishing  nature  of  the  security,  for  the  mortgagee  to 
stipulate  that  the  principal  money  advanced  shall  be  repayable 
by  instalments.^ 

The  fact,  that  the  mortgaged  property  consists  of  a  mining  Redemption 

— successive 

576,/«?r  Lord  Herschell,  578,  579,  ^^  Lord    Selbome,    when    at    the    Bar   P^*  ^^ 

Lord  Watson,    584,    per  Lord  Mac-  (July  1st,  1861),  so  advising.    As  to 

naghten.  acts  of  ownership,  see  arUe,  pp .  56  «^  seq . 

1  Jowett  r.  Spencer,  1  Exch.  647  ;  *  See  A.-G.  v.  Hanmer,  27  L.  J.  Ch. 

reversing  S.   C.    15    M.    &    W.  662.  837.    As  to  production  of  documents 

"  Found  "  was  said  to  mean  "  ascer-  in  cases  as  to  boundaries,  see  Jenkins 

tained  to  lie  and  be."  v.  Bushby,  35  L.  J.  Ch.  400  ;  Ponsonbv 

«  3forgan  r.  Davey,  1  Cab.  &  E.  114.  v.  Hartley,  W.  N.  1883,  13,  44. 

'  The  author  has  seen  an  opinion  of  *  Dav.  2,  Part  2,  433,  n. 
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lease  with  a  short  term,  is  alone  a  reason  why  incumbrancers 
subsequent  to  the  plaintiff  ought  not  to  be  allowed  successiye 
periods  for  redemption.^ 

Where  property  subject  to  a  mining  lease  is  in  mortgage; 
and  the  mortgagee  commences  foreclosure  proceedings,  and 
obtains  the  appointment  of  a  receiver ;  he  is  probably  entitled 
to  have  a  direction  inserted  in  the  foreclosure  judgment,  that 
persons  redeeming,  or  the  plaintiff  in  the  event  of  foreclosure, 
may  apply  for  payment  of  monies  in  Court  or  in  the  hands  of 
the  receiver ;  the  monies  being  in  respect  of  minerals,  which 
are  part  of  the  inheritance.^  And,  if  he  obtains  a  judgment 
in  that  form ;  and  subsequently  to  the  certificate  rents  are 
received  by  the  receiver;  the  principle  of  Jenner-Fust  v. 
Needkam^  does  not  apply ;  and  he  is  entitled  to  an  immediate 
order  for  foreclosure  absolute,  and  for  payment  of  the  rents, 
without  any  further  account.* 


Freedom 
from  incum- 
brances. 


Quiet 
enjoyment. 


<«.— COVENANTS  FOR  TITLE. 

Where  the  owner  of  land  granted  a  lease  of  the  mines,  which 
bound  the  lessees  so  to  work  as  to  withdraw  support  from  the 
surface  ;^  and  he  subsequently  sold  the  surface,  excepting  the 
mines,  with  power  to  work ;  and  he  covenanted  for  the  right 
to  grant,  free  from  incumbrances ;  and  subsequently  to  the 
sale  the  workings  caused  the  surface  to  subside ;  it  was  held, 
that  the  covenant  had  been  infringed.^ 

Where  the  owner  of  land  works  out  the  mines;  and  he 
subsequently  sells  the  land ;  and  he  covenants  for  quiet  enjoy- 
ment ;  and  the  purchaser  builds  a  house  ;  and,  in  consequence 
of  the  workings,  the  house  subsides ;  the  covenant  is  neverthe- 
less not  infringed.  Such  a  covenant  would  otherwise  imply 
a  warranty,  that  the  land  was  capable  of  being  used  for  any 
purpose,  or  for  any  purpose  not  expressly  excluded.'' 


1  Lewis  V.  Aberdare,  &c.,  Co.,  53 
L.  J.  Ch.  741. 

B  See  Coleman  v,  Llewellin,  34 
Ch.  D.  143,  146. 

3  32  Ch.  D.  582. 

*  Coleman  r.  Llewellin,  34  Ch.  D. 
143 


'  See  Shafto  v.  Johnson,  8  B.  &  S. 
252,  n.,  cited  pott^  p.  309,  where  the 
lease  in  question  was  the  same. 

»  Taylor  v.  Shafto,  8  B.  &  S.  228. 

7  See  Dennett  v.  Atherton,  L.  R. 
7  Q.  B.  327. 
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Id  Spoor  v.  Oreen,^  the  owner  of  land,  underneath  which  Spoor  v, 
were  coal  and  fire-clay,  granted  a  lease  of  the  coal,  with 
incidental  powers  over  the  surface  in  respect  of  it,  and  also  in 
respect  of  an  adjoining  colliery.  The  coal  was  soon  afterwards 
substantially  worked  out.  Subsequently,  but  during  the  sub- 
sistence of  the  lease,  the  owner,  without  fraud  or  concealment, 
sold  the  land ;  and  he  covenanted  for  title,  quiet  enjoyment, 
and  freedom  from  incumbrances.  There  was  not,  subsequently 
to  the  sale,  any  working,  or  any  exercise  of  the  surface  powers, 
and  it  did  not  appear  that  such  powers  were  likely  to  be 
exercised.  More  than  twenty  years  after  the  sale,  but  in  con- 
sequence of  the  workings,  the  surface  subsided.  It  was  held 
(1)  that  the  subsistence  of  the  lease  in  respect  to  the  unwrought 
coal,  and  the  unexercised  powers,  did  not  constitute  a  breach 
of  the  covenants;  and  (2)  that,  if  it  did,  the  breach  had  taken 
place  once  for  all,  and  that  the  remedy  was,  therefore,  barred 
by  the  Statute  of  Limitations.^  And  the  fact  that  the  lessees 
had,  subsequently  to  the  sale,  but  within  twenty  years  of  action 
brought,  entered  the  mines,  and  taken  some  fire-clay  therefrom, 
was  held  (8)  not  to  constitute  a  breach  of  the  covenant  for  quiet 
enjoyment ;  the  fire-clay  having  been  included,  not  in  the  lease, 
but  in  the  sale,  and  such  taking  having,  therefore,  been  a 
trespass.'  However,  the  fact  that  the  lessees  had,  at  the  time 
of  entry,  also  taken  some  loose  fragments  of  coal  from  the 
mines,  was  held  (4)  to  constitute  a  breach  of  the  covenant  for 
quiet  enjoyment.* 

c— STAMPS. 

Conveyances  on  sales  are  subject  to  an  dd  valorem  duty  of 
10«.  per  1001.^ 

/.—LAND  TRANSFEB  ACTS  AND  RULES. 

The  first  schedule  to  the  Land  Transfer  Act,  1897,*  provides,   Meaning  of 
that,  in  the  case  of  transfers  of  freehold  and  leasehold  land  ^^l  mTnerais. 

1  L.  R,  9  Exch.  99.  jfod,  p.  235. 

«  Per  aeasby  and  Bramwell,  BB.,  *  Stamp   Act,    1891,    Sched.      See 

KeUy,  C.  B.,  dissenting.  s.  54.     Cf.  the  Act  55  Geo.  3,  c.  184, 

'  lb.  and  the  decision  thereunder  of  Phillips 

♦  Per  KeUy,  C.  B.    See  further,  as  v.  Morrison,  12  M.  &  W.  740. 
to  covenants    for    quiet    enjoyment,  •  60  &  61  Vict.  c.  65, 
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[chap.  X. 


Liability  of 
registered 
land  to 
adverse 
mining  rights. 


Registration 
where  mines 
not  severed 
from  land — 
power  to 
enter  note. 


under  sections  80 — 38  and  85 — 38  of  the  Land  Transfer 
Act,  1875,^  "in  the  absence  of  anything  to  the  contrary  in  the 
"  register,  or  in  the  transfer,  or  (in  the  case  of  leasehold  land) 
**  in  the  lease,  the  word  *land '  in  these  sections  includes  the 
**  mines  and  minerals  if  parcel  thereof."  There  is  no  defini- 
tion of  *' mines  *' or  ** minerals"  in  the  Acts;  but  the  Land 
Transfer  Rules,  1903,  provide,  that,  unless  there  is  something 
inconsistent  in  the  context  or  in  the  Acts,  "mines  and 
"  minerals  include  rights  of  entry,  search,  and  user,  and  other 
"  rights  and  reservations  incidental  to,  or  required  for  the  pur- 
"  pose  of  giving  full  effect  to,  the  enjoyment  of  rights  to  mines 
"  and  minerals,  or  of  property  in  mines  and  minerals.**^ 

Section  18  of  the  Act  of  1875  provides  that  "  all  registered 
"  land  shall,  unless  under  the  provisions  of  this  Act  the  contrary 
''  is  expressed  on  the  register,  be  deemed  to  be  subject  to  such 
'^  of  the  following  liabilities,  rights,  and  interests  as  may  be  for 
"  the  time  being  subsisting  in  reference  thereto,  and  such 
'^  liabilities,  rights,  and  interests  shall  not  be  deemed  incum- 
''  brances  within  the  meaning  of  this  Act ;  that  is  to  say  " 
(inter  alia)  '^  (4)  Bights  to  mines  and  minerals ;  and  (5) 
"  Bights  of  entry,  search,  and  user,  and  other  rights  and 
"reservations  incidental  to  or  required  for  the  purposes  of 
"giving  full  effect  to  the  enjoyment  of  rights  to  mines  and 
"  minerals,  or  of  propertj'  in  mines  or  minerals.''  But  the 
first  schedule  to  the  Act  of  1897  amends  this  enactment  by 
providing,  that  "  these  sub-sections  shall  apply  only  to  rights 
**  created  previously  to  the  registration  of  the  land  or  the 
"  commencement  of  this  Act."®  The  registrar  is  required  to 
enter  on  the  register  notice  of  such  liabilities  when  the 
abstract  of  title  on  first  registration  or  on  registration  as 
qualified  or  absolute  discloses  their  existence.^ 

Section  18  of  the  Act  of  1875  also  provides,  that  "  where  it 
"  is  proved  to  the  satisfaction  of  the  registrar  that  the  right 
"  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
"  registered  or  about  to  be  registered,  the  registrar  may  register 


1  38  &  39  Vict.  c.  87. 

«  R.  1  (5). 

'  1  January,  ]  898.  For  the  effect  of 
these  provisions,  see  Brickdale  and  S. 
on    the    Acts,    2nd    ed.,    164,    165  ; 


Cherry  and  M.  p.  50. 

*  See  8.  18  of  Act  of  1875  as 
amended  by  first  schedule  to  Act  of 
1897. 
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"such  proprietor  in  the  prescribed  manner  as  proprietor  of 
''such  mines  and  minerals  as  well  as  of  the  land."  And  rule 
213  of  the  Bules  provides,  that  "  where  any  mines  and  minerals 
**  have  been  opened  and  worked  by  the  proprietor  of  the  land 
**or  by  his  predecessors  in  title,  or  by  any  other  person 
"claiming  under  him  or  them,  and  it  does  not  appear  on  the 
"  examination  of  title  or  from  any  other  source  that  the  owner- 
"ship  of  such  mines  and  minerals  is  vested  in  any  other 
"  person,  or  in  any  other  case  where  it  is  proved  to  the  satis- 
"  Action  of  the  registrar  that  the  right  to  any  mines  and 
"  minerals,  whether  opened  and  worked  or  not,  is  vested  in  the 
"  proprietor,  the  registrar  may  cause  him  to  be  registered  as 
"proprietor  of  such  mines  and  minerals  by  adding  to  the 
"  property  register  a  note  to  the  effect  that  they  are  included 
"  in  the  registration,  and  they  shall  thenceforth  be  considered 
''  as  forming  part  of  and  subject  to  the  registered  title  of  the 
"land  unless  otherwise  noted  in  the  register/' 
Section  18  of  the  Act  of  1875  also  provides,  that  "  where  it  Registration 

where  mines 

"  is  proved  to  the  satisfaction  of  the  registrar  that  the  right  to  severed  from 
"any  mines  or  minerals  is  severed  from  any  land  registered  or  ^ne^uy 
"about  to  be  registered,  the  registrar  may  on  the  applica- 
"  tion  of  the  person  entitled  to  any  such  mines  and  minerals 
"register  him  as  proprietor  of  such  mines  and  minerals  in 
"manner   hereafter  in  this  Act   mentioned,  and   upon  such 
"  registration  being  effected  shall  enter  on  the  register  of  the 
"  land  a  reference  to  the  registration  of  such  other  person  as 
"proprietor  of  such  mines  and  minerals."     And  it  further 
provides,  that  "where  the  existence  of  any  such  liabilities, 
"  rights,  or  interests,  as  are  mentioned  in  this  section,  is  proved 
"  to  the   satisfaction  of  the  registrar,  the  registrar  may,  if  he 
"think  fit,  enter  on  the  register  notice  ofsuch  liabilities,  rights, 
or  interests  in  the  prescribed  manner."     But  with  respect  to 
the  latter  enactment  the  first  schedule  to  the  Act  of  1897  pro- 
vides,  that  "  the  power  conferred  on  the  registrar  shall  be 
"exercised    in  all  cases  where  the  abstract  of  title  on  first 
"  registration,  or  on  registration  as  qualified  or  absolute,  dis- 
"  closes  the  existence  of  any  such  liabilities  as  are  mentioned 
"  in  sub-sections  (4)  and  (S)."     Section  82  of  the  Act  of  1875 
provides,  that  "  the  registrar  may  register  .  .  .  the  proprietor 

M.M.  14 
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provisions — 
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Registration 
of  mines 
apart  from 
surface  not 
compulsory. 

Contents  of 

property 

register. 

Transfer  of 
registered 


«  of  any  mines  or  minerals  where  the  same  have  been  severed 
''from  the  land,  in  the  same  manner  and  with  the  same 
''  incidents  in  and  with  which  he  is  by  this  Act  empowered  to 
''  register  land,  or  as  near  thereto  as  circumstances  admit.*' 

The  Bules  contain  further  provisions  on  the  same  sub- 
ject : — 

Rule  71  proyides,  that ''  application  for  the  registration  of  .  .  . 
''  mines  and  minerals  severed  from  the  land  .  •  .  shall  be  made 
''  according  to  the  Bules  above  prescribed  in  the  case  of  absolute 
'*  and  possessory  titles  respectively,  and  shall  be  proceeded  with 
''  in  the  same  manner  subject  only  to  such  modifications  as  the 
"  nature  of  the  case  may  require  and  the  registrar  may  approve.*' 

Rule  74  provides,  that  ''  on  the  registration  of  mines  and 
''  minerals  severed  from  the  land,  a  plan  showing  as  accurately 
"as  is  practicable  the  surface  under  which  the  mines  and 
"  minerals  lie  shall  be  deposited  in  the  registry,  together  with 
**  such  other  plans,  sections,  and  further  descriptions  (if  any) 
''as  the  registrar  may  deem  necessary  for  the  purpose  of 
"  identifying  such  mines  and  minerals,  and  also  together  with 
"  full  particulars  of  any  appurtenant  rights  of  access,  or  rights 
"  incidental  to  the  working  of  the  mines  and  minerals,  that  may 
"  be  subsisting  and  intended  to  be  entered  in  the  register." 

And  Rule  214  provides,  that  "  where  it  appears  from  the 
"  documents  or  abstract  of  title  furnished,  or  from  the  admission 
"  of  the  proprietor  of  the  land,  or  from  any  other  source,  that 
"  all  or  any  of  the  mines  and  minerals  are  severed  from  the 
"  land,  the  registrar  shall  enter  a  note  in  the  property  register 
"  that  such  mines  and  minerals  are  excepted  from  the 
"registration." 

Section  24  of  the  Act  of  1897  provides,  that  "  nothing  in 
"this  Act  shall  render  compulsory  the  registration  of  the  title 
"  to  .  .  .  mines  or  minerals  apart  from  the  surface." 

Rule  3  of  the  Rules  provides,  that  "  the  property  register 
"  shall  contain  .  .  .  such  notes  as  have  to  be  entered  relating  to 
"  the  ownership  of  the  mines  and  minerals."^ 

Sections  80,  31,  32,  and  33  of  the  Act  of  1875,  prescribing 

^  S.  9  of  the  Land  Registry  Act,  registration.  Temporary  provision  for 
1862,  contained  provisions  as  to  mines  the  operation  of  this  Act  was  made  by 
when  an  applicant  thereunder  sought      ss.  125,  126,  of  the  Act  of  1876. 
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the  nature  of  the  estate  conferred  by  a  transfer  of  freehold  regis-   land  when 

tered  "  land  "  when  registered ;  and  sections  85  and  88,  prescrib-   ^n|JS^"" 

ing  the  nature  of  the  estate  conferred  by  a  transfer  of  leasehold 

registered   "  land "   when    registered ;    are   amended  by  the 

first  schedule  to  the  Act  of  1897,  which  provides,  that  '^  in 

"  the   absence  of  anything  to  the    contrary  in    the  register 

"or  in  the  transfer,  or  (in  the  case  of  leasehold  land)  in  the 

**  lease,  the  word  '  land '  in  these  sections  includes  the  mines 

"and  minerals,  if  parcel  thereof."^ 

Bule  134  provides  as  follows  : — "  A  transfer  of  land  without   fiegistered 

transfer  of 

"  the  mines  and  minerals  shall  be  made  by  an  mstrument  m  registered 
"  Form  28  in  the  first  schedule  hereto.  A  transfer  of  land  J^e  mTna^&c. 
"  with  certain  specified  mines  and  minerals  shall  be  made  by  an 
"  instrument  in  Form  29  in  the  first  schedule  hereto.  A  transfer 
"  of  land  with  the  mines  and  minerals,  except  certain  specified 
"  mines  and  minerals,  shall  be  made  by  an  instrument  in  Form  80 
"  in  the  first  schedule  hereto.  The  transferee  shall  be  regis- 
"  tered  as  proprietor  of  the  land,  with  a  note  to  the  effect  that 
"  the  mines  and  minerals  (or  that  the  mines  and  minerals  other 
"than  certain  specified  mines  and  minerals;  or  that  certain 
"specified  mines  and  minerals,  as  the  case  may  be)  are 
excepted.  The  transferor  shall,  if  entitled  to  the  excepted 
mines  and  minerals,  be  registered  as  the  proprietor  thereof, 
"  with  an  absolute,  qualified,  good  leasehold,  or  possessory  title, 
"  according  to  the  circumstances  of  the  case." 

Kule  185  provides  as  follows : — "A  transfer  of  mines  and  Registered 

transfer  of 

"  minerals  without  the  land  shall  be  made  hj  an  instrument  in  registered 
"Form  81  in  the  first  schedule  hereto.     A  transfer  of  certain  ^"^J'land. 
"  specified  mines  and  minerals  without  the  land  shall  be  made  ^^^ 
"  by  an  instrument  in  Form  82  in  the  first  schedule  hereto. 
"  A  transfer,  without  the  land,  of  the  mines  and  minerals,  except 
"certain  specified  mines  and  minerals,  shall  be  made  by  an 


it 


n 


1  The  schedule  also  amends  ss.  36 
and  37 ;  but  the  latter  sections  were 
repealed  by  r.  67  of  the  rules.  It  is 
suggested  in  Cherry  and  M.  on  the  Acts 
(p.  65),  that,  notwithstanding  s.  77  of 
Bail.  CL  Act,  1845  (as  to  which  see 
ante,  p.  23),  a  transfer  to  a  railway 
company  of  registered  land,  executed 


after  1897,  would  pass  the  mines  and 
minerals  without  express  mention. 
This  would,  however,  it  is  submitted, 
be  contrary  to  the  rule,  that  a  repeal 
of  special  Acts  by  general  Acts  will 
not  usually  be  implied  :  see  Kutner  v. 
Phillips,  1891,  2  Q.  B.  at  272. 
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Fees. 


"  instrument  in  Form  83  in  the  first  schedule  hereto.  The 
"transferee  shall  be  registered  as  the  proprietor  of  the  mines 
"  and  minerals  transferred,  with  an  absolute,  qualified,  good 
"  leasehold,  or  possessory  title,  according  to  the  circumstances 
"  of  the  case :  and  a  note  shall  be  entered  against  the  trans- 
"  feror's  title  to  the  effect  that  the  mines  and  minerals  (or  that 
"certain  specified  mines  and  minerals  ;  or  that  the  mines  and 
"  minerals  other  than  certain  specified  mines  and  minerals,  as 
"  the  case  may  be)  have  been  transferred." 

Kule  136  provides,  that,  "where  part  only  of  the  land 
"  or  of  the  mines  and  minerals  under  the  land  comprised  in 
"one  title  is  transferred.  Forms  28  to  33  may  be  modified 
"  accordingly." 

Section  49  of  the  Act  of  1875,  prescribing  the  effect  of 
unregistered  dealings  with  registered  land,  is  amended  by^  the 
first  schedule  to  the  Act  of  1897,  which  provides,  that  "  this 
"  section  includes  power  to  sever  the  mines  and  minerals  from 
"  the  surface." 

Forms  for  transfers  in  accordance  with  the  Acts  and  Bules, 
when  mines  and  minerals  are  in  question,  are  given  in  Forms 
28  to  33  in  the  first  schedule  to  the  Bules. 

Where  a  transfer,  by  which  mines  and  minerals  are  dealt 
with  separately,  is  registered,  the  fee  does  not  include  the 
registration  of  the  severed  land  or  mines  and  minerals 
respectively,  for  which  a  separate  fee  is  payable.^ 


1  See  r,  14  under  Ld.  Tr.  Fee  Order,  1903. 


CHAPTEE  XI, 

LEASES, 

Sect.  1.— PABCELSi  AND  LIBERTIES— CONSTRUCTION. 

(a)  Parcels. 
Questions  have   sometimes   arisen,  whether,  as  a  matter  Doabtasto 

•  ...  ,  I'lji-i  i'l  •  intention  to 

of  construction,  a  lease  has  includea  particular  mines  or  a  include 
particular  mine.*  mineB. 

Mines  may  be  included  in  a  lease,  although  the  lessee  may  May  be  in- 
be  disentitled  to  work  them.'    And  where  a  lease  contained  though l^see 
a  covenant  to  work  mines  until  the  whole  should  be  worked  diaentitled  to 

work. 

out,   "  except  the  ribs  or  pillars  which  must  necessarily  or 

which  the  lessors  might  require  to  be  left,"  it  was  held,  that 

the  lessee  had  a  sufficient  interest  in  the  excepted  ribs  and 

pillars  to  be  the  subject  of  compensation  under  an  Act  giving 

compulsory  purchasing  powers.^ 

Where  the  description  in  the  instiiiment  is  ambiguous ;  and  DifEerence  be- 

.  tween  parcels 

the  boundary  is  in  consequence  left  uncertain ;  and  a  plan  and  plan. 

exists ;  the  -plan  may  sometimes  be  referred  to  for  the  purpose 
of  ascertaining  the  real  boundary.^  Of  course,  however,  it  is 
impossible  to  delineate  on  a  plan  with  absolute  accuracy  in  all 
minute  particulars  the  limits  of  mines  or  quarries.  Accord- 
ingly, where  a  variance  exists,  or  is  said  to  exist,  between  the 
limits  as  described  in  the  instrument  in  question  and  as 
delineated  on  a  plan,  the  limits  will  be  ascertained  as  far  as 
possible  b}'  reference  to  the  words  of  description  in  the 
instrument,  and  without  reference  to  the  plan.^ 

1  It  has  been  said,  that  in  leases  *  Swindell   r.    Birmingham    Canal 

and    similar    documents    the    word  Navigation,  9  C.  B.,  N.  S.  241. 

"mine**  is  commonly  used  in  a  sense  ^  Lyle  «.  Richards,  L.  R.  1  H.  L. 

slightly  wider  than  its  primary  one  :  222,  ^r  Lords  Cranworth  and  Chelms- 

lee  Mid.  R.  Co.  r.  Haunchwood,  &c.,  ford,  Lord  Westbury  dissenting.    The 

Co.,  20  Ch.  D.  555,  per  Kay,  J. ;  ante,  plan  was  in  itself  slightly  inaccurate, 

p.  5.  but  this  was  held  by  the  majority  of 

'  See  Dugdale  r.  Robertson,  3  K.  &  the  Lords  to  be  immaterial. 

J.  696  ;  Carr  v.  Benson,  3  Ch.  524.  «  Taylor  «.  Parry,  1   Scott,  N.  R. 

*  Dugdale  r.  Robertson,  sup,  576.     Cf.  Brain  v.  Hanis,  10    Exch. 
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work  demised 
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Meanings  of 
♦*  instroke  " 
and  "  out- 
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(P)  Liberties, 

There  is  a  clear  distinction  between  a  lease  of  lands,  which 
happen  to  contain  mines  or  quarries ;  and  a  lease,  which 
embraces  no  other  property  than  mines  or  quarries.  In  the 
former  case,  if  the  mines  or  quarries  are  new/  the  lessee  is, 
prima  faciei  disentitled  to  work.^  In  the  latter  case,  although 
they  are  new,^  he  is,  prima  Jacie^  entitled  to  work.*  However, 
even  in  the  latter  case,  his  rights  seem  doubtful,  if  the  mines 
or  quarries  are  convertible  to  any  other  use  than  that  of  being 
worked.*  And  if  the  lease  embraces  both  open^  and  new^ 
mines  or  quarries,  he  may  not,  in  the  absence  of  express 
liberty,  be  entitled  to  work  the  new  mines  or  quarries.*  Every 
mining  lease  should,  therefore,  give  the  lessee  express  liberty 
to  search  for,  work,  and  carry  away  the  minerals.  And  the 
terms  in  which  the  liberty  is  given  should  be  free  from 
ambiguity.  It  has  been  held,  as  a  matter  of  construction, 
that,  although  mines  and  minerals  were  included  in  a  lease, 
the  lessees  were  not  entitled  to  work  them.^ 

A  liberty  to  sink  a  pit  creates  an  interest  in  the  land,  and 
runs  with  the  land.^  Such  a  liberty  is  frequently  qualified  by  a 
proviso  that  the  site  of  the  pit  shall  be  subject  to  the  reasonable 
approval  of  the  lessor.  In  such  cases  the  burden  is  upon  the 
lessor  to  show  reasonable  grounds  for  disapproval.®  Where, 
before  the  sinking  of  the  pit,  a  company  purchase  the  site 
under  the  Lands  CI.  Act,  they  may  have  to  compensate  the 
lessee  for  "  injurious  affection."® 

The  right  of  instroke  is  the  right  of  conveying  minerals 
from  a  demised  mine  to  the  surface  through  a  pit  or  shaft  in 
an  adjoining  mine.     It  is  the  converse  right  to  that  of  out- 

r 

stroke ;   which  is  the  right  of  conveying  minerals  from   an 


908  ;  Thomas  r.  Atherton,  10  Ch.  D. 
200,  201. 

^  As  to  open  or  new  mines  or 
quarries,  see  antey  pp.  35  et  %eq. 

»  See  ante,  pp.  67,  68. 

■  See  aide^  pp.  69,  70  :  see  also  Cop- 
pinger  r.  Gubbins,  3  J.  &  L.  410. 

*  See  Coppinger  r.  Gubbins,  «*/i. 

*  See  ante^  pp.  69,  70. 

*  Dugdale  r.  Robertson,  8  K.  &  J. 


695  :  cf .  Attersoll  r.  Stevens,  1  Taunt. 
183,  200.  As  to  incidental  or  implied 
liberties,  see  /w«f,  pp.  397  et  seq, 

7  Masters  and  G.  W.  R.  Co.,  1900,  2 
Q.  B.  677,  1901,  2  K.  B.  84. 

8  See  Masters  and  G.  W.  R.  Co.,  1901, 
2  K.  B.  84,  at  pp.  92,  94,  95. 

•  See  8.  C.    The  facts  are  stated 
ante^  p.  145. 


SECT.  1.]  LEASES — ^LIBBRTIES.  216 

Adjoining  mine  to  the  surface  through  a  pit  or  shaft  in  the 
demised  mine. 

Where  the  lessee  of  a  mine  is  also  the  lessee,  or  is  the  owner,  importance 
of  an  adjoining  mine,  the  importance  to  him  of  possessing  the  ^ist'roke.^ 
right  of  instroke  is  obvious;  having  regard  to  the  expense 
which  usually  attends  the  sinking  of  a  pit  or  shaft  It  may, 
on  the  other  hand,  be  extremely  important  to  a  lessor  to  be 
entitled  to  compel  his  lessee  to  sink  a  pit  or  shaft  upon  the 
demised  premises.  He  may  thus  best  ensure  that,  during  the 
demise,  the  mine  shall  be  worked  to  the  fullest  advantage ;  or 
that,  at  the  end  of  the  demise,  it  shall,  in  the  event  of  any 
minerals  then  remaining  un worked,  be  delivered  up  in  a 
condition  as  favourable  as  possible  to  the  continuance  of  the 
working.  If  he  is  not  so  entitled,  the  lessee  will,  if  in  a  posi- 
tion to  do  so,  probably  work  by  instroke ;  and  may,  if  not  in 
such  a  position,  prefer  leaving  the  mine  altogether  unworked 
to  undergoing,  before  working,  the  expense  of  sinking  a  pit  or 
shaft. 

The  lessee  of  a  mine  is  entitled,  primd  facie,  to  work  the  Lessee  en- 
minerals  by  instroke.^  And  he  will  not  be  deprived  of  this  /(wie,'to  work 
right,  unless  by  clear  and  specific  provisions.  Thus,  if  he  ^  ^^^^  ®* 
has  obtained  powers  to  make  communications  between  the 
demised  mine  and  adjoining  mines,  for  the  express  purpose  of 
working  the  adjoining  mines  by  oiitstroke,  and  to  work  by 
outstroke  accordingly;  and,  by  means  of  these  same  com- 
munications, to  work  the  demised  mine  by  instroke  ;  and  has 
covenanted  not  to  open  any  communications  between  the 
demised  mine  and  the  adjoining  mines,  and  not  to  carry  an}' 
minerals  along  any  communications  between  the  demised  mine 
and  the  adjoining  mines,  except  in  pursuance  of  his  powers ; 
he  cannot  be  prevented  from  making  communications  into  an 
adjoining  mine  for  the  purpose  of  working,  and  by  means 
thereof  working,  the  demised  mine  by  instroke.  And  it  is 
immaterial,  that  such  communications  may  not  have  been 
made  for  the  primary  purpose  of  working  the  adjoining  mine 
by  outstroke;  or  that,  from  the  absence  of  shafts  in  the 
demised  mine,  it  may  never  be  possible  to  work  the  adjoining 

>  WhaUey  r.  Ramage,  10  W.  R.  315 ;       v.  Vivian,  6  Ch.  742,  755,  756. 
Lewis  t;.  Fothergiil,  5  Ch.  103  ;  Jegon 
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Lessee  not 
entitled 
prima  facie 
to  work  by 
outstroke. 


Unless  also 
lessee  of 
shaft,  &c. 


mine  by  outstroke.  If,  through  breaches  made  in  the  barrier 
between  the  demised  mine  and  an  adjoining  mine»  he  is 
entitled  to  carry  the  minerals  of  the  demised  mine,  he  is 
entitled  to  make  the  breaches  for  that  very  purpose.^  How- 
ever, his  position  may  be  different,  if  he  is  acting  with  mala 
Mes,  or  unskilfully.* 

The  lessee  of  a  mine ;  who  is  not  also  the  lessee  of  the  shaft, 
and  of  the  means  of  communication  between  the  shaft  and  the 
boundary ;  is  not  entitled,  primd  facie,  to  work  by  outstroke. 
His  position  is  not  within  the  principle  formerly  laid  down ; 
that  the  lessee  of  a  mine  or  quarry  has,  speaking  generally, 
during  the  duration  of  his  interest,  as  absolute  a  right  to  use 
as  he  thinks  proper  the  mine  or  quarry,  the  containing 
chamber,  and  the  space  or  vacuum  which  the  working  of  the 
minerals  creates,  as  if  he  were  the  owner  in  fee.*  In  working 
by  outstroke,  the  acts  of  the  lessee  of  a  mine ;  who  is  not  also 
the  lessee  of  the  shaft,  and  of  the  means  of  communication 
between  the  shaft  and  the  boundary ;  are  not  confined  within  the 
ambit  of  the  qolum  demised  to  him.  He  of  necessity'  operates, 
or  in  part  operates,  in  land  not  comprised  in  his  demise. 
Nor  can  he  justify  his  operations  on  the  ground  that  he  is 
entitled  under  a  grant,  express  or  implied,^  to  use  the  land  in 
question  as  a  way  for  the  conveyance  of  the  demised  minerals. 
The  grantee  of  a  right  of  way  for  the  conveyance  of  minerals 
from  a  particular  mine  cannot,  primd  facie,  use  the  way  for  the 
conveyance  of  minerals  from  any  other  mine.*^  If  such  a  lessee 
works  by  outstroke  without  having  the  right  to  do  so,  the 
lessor  may  obtain  compensation  by  way  of  wayleave  rent  upon 
the  minerals  carried  through  the  demised  mine.^ 

The  lessee  of  a  mine ;  who  is  also  the  lessee  of  the  shaft, 
and  of  the  means  of  communication  between  the  shaft  and  the 
boundary ;  may,  however,  pi'imd  facie,  work  by  outstroke. 
Such  a  lessee  throughout  operates  in  land  comprised  in  his 
demise. 


1  James  r.  Cochrane,  8  Exch.  556, 
574, 675  :  cf .  Lewis  v,  Fothergill,  5  Ch. 
108,  109. 

8  See  Lewis  t;.  Fothergill,  sup.  106, 
110. 

3  AntBy  p.  82, 


*  See  as  to  ways  of  necessity,  past, 
pp.  428,  429. 

'  See  jwH,  p.  421 . 

^  See  post,  p.  432.  The  Scotch  law 
is  the  same :  Mangle  t'.  Young,  10 
M.  901. 
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A  lessee  is  entitled,  j>rimd  facie ^  to  permit  the  demised  mine  Lessee  eu- 
to  receive,  by  the  natural  action  of  graTitation,  the  drainage  mine  for 
of  an  adjoining  mine,^    And  if  he  makes,  or  permits  to  be  ^"^i^^^ge- 
made,  in  the  adjoining  mine  any  conduits  or  channels,  not  for 
the    purpose   of   artificially  conducting  water    through    the 
demised   mine,   but  in  the   ordinary  and  proper  course    of 
working   the   adjoining    mine;   and  water    flows  along  such 
conduits   or  channels  into   the  demised  mine;   he  is,  prima 
facie,  free  from  liability.* 

A  lessee  is  entitled, prtmd/octe,  to  use,  or  permit  to  be  used,  Or  ventila- 
the  demised  mine  for  the  purpose  of  ventilating  an  adjoining 


mme. 


s 


Sect.    2.— RENT   AND   ROYALTY, 

(a)  Mine  or  Qtunry. 

The  lessor  of  a  mine  or  quarry  should  always  stipulate  for  l^s"»l>iUty 
a  combination  in  the  reddendum  of  fixed  or  dead  rent,  and  of  both  dead 
royalty.*     He  will,  by  this  means,  ensure  the  receipt,  on  the  royalty. 
one  hand,  of  a  yearly  sum  of  a  specified  amount,  however 
unproductive  the  demised  property  may  prove;  and,   on  the 
other  hand,  of  a  sum  proportionate  to  its  productiveness,  if  it 
prove  productive.* 

Where  a  dead  rent  is  reserved,  it  is  payable,  primd  facie,  Dead  rent 

when  reserved 

although  the  demised  property  be  never  actually  worked  :"  or  usually  pay- 
although  it  prove  not  to  be  worth  the  expense  of  working;  aUcircum- 
whether,  generally,  on  account   of  the  speculative  cliai-acter  stances. 
of  such  property  '^  or,  specifically,  on  account  of  accidents,^ 
or  even  of  unknown  faults.     Mines  are  notoriously  liable  to 


*  Jegon  V.  Vivian,  6  Ch.  768. 

*  lb.    See  also  potty  pp.  456,  457. 

«  Jegoa  r.  Vivian,  6  Ch.  758,  759. 

*  "Royalties,"  in  the  strict  sense 
of  the  word,  means  "  regalitates "  or 
Crown  rights  (see  A.-G.  of  Ontario 
V,  Mercer,  8  A.  C.  777,  778)  ;  and,  as 
snch,  it  was  held  in  that  case  to 
include  escheats  to  the  Crown.  In 
connection  with  mining  grants  and 
leases,  the  word  is  used  to  signify 
that  part  of  the  reddendum,  which  is 
variable,  and  depends  on  the  quantity 
of  minerals  gotten  (ib.  777). 


'  See  Jegon  v.  Vivian,  L.  R.  1  C.  P. 
34  ;  Aldam's  Settled  Estate,  1902,  2 
Ch.  60,  64. 

'  Jones  V,  Reynolds,  7  C.  &  P.  335  ; 
Jegon  V.  Vivian,  L.  R.  1  C.  P.  34,  6 
Ch.  757. 

7  Haywood  t;.  Cope,  25  Beav.  140 : 
Strelley  v.  Pearson,  15  Ch.  D.  118, 119. 
Cf .  the  Scotch  law  as  to  unworkability 
to  profit,  as  illustrated  in  Gowan  v, 
Christie,  L.  R.  2  Sc.  &  D.  273. 

8  Phillips  t;.  Jones,  9  Sim.  519  ; 
Mellers  v.  Devonshire,  16  Beav.  252. 
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Even  where 
mine  non- 
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less where 
mutual 
mistake. 


Fraud  to 
evade  pay- 
ment. 


faults;  and  the  doctrine  of  caveat  emptor  may  therefore,  in 
the  latter  case,  be  with  peculiar  propriety  applied  for  the 
benefit  of  the  lessor.^  And  it  is,  prima  facie,  payable,  where 
the  demised  property  is  not  worth  the  expense  of  working, 
although  the  lessee  may  have  been  authorised  to  deduct  the 
royalty  out  of  it  ;*  or  even  to  determine  the  lease  on  the 
minerals  being  worked  out.*  And  the  mere  fact,  that  the  rent 
is  not  in  terms  reserved,  '*  whether  the  minerals  be  worked 
or  not,"  is  immaterial.^  And  the  lessee  cannot,  of  course, 
escape  payment  by  offering  to  pay  the  royalty  for  all  the 
minerals,  or  all  the  remaining  minerals.^  The  rent  is  also 
payable,  prima  facie,  after  the  exhaustion  of  the  demised 
property.^ 

And  a  dead  r-ent  is  payable,  primd  facie,  even  although  the 
mine  supposed  to  be  demised  prove  to  be  non-existent,  if  the 
bargain  between  the  parties  is,  in  substance,  that  the  lessee 
shall  take  his  chRnce  of  finding  the  minerals.  For  in  such 
a  case  a  warranty  by  the  lessor,  that  the  mine  exists,  will  not 
be  implied.*^  It  has,  however,  been  said,  that,  if  in  conse- 
quence of  former  and  unknown  workings,  the  minerals 
supposed  to  have  been  depnised  had  all  been  previously  gotten, 
the  payment  could  probably  not  be  exacted ;  the  doctrine  of 
mutual  mistake  being,  in  such  a  case,  probably  applicable  for 
the  relief  of  the  lessee.® 

"Where  a  lessee  had  covenanted  to  pay  a  dead  rent  com- 
mencing on  the  first  quaii;er-day  after  a  specified  quantity 
of  coal   had  been   dug,  he  was   not   allowed   to   escape   the 


>  Ridgway  r.  Sneyd,  Kay,  •  627, 
635.  See  also  Mellers  r.  Devonshire, 
^//7.  256,  258 ;  Jervis  v.  Tomkinson,  1 
H.  k  N.  208. 

"  Ridgway  v.  Sneyd,  *t/p.  636. 

'  Phillips  V.  Jones,  siijj,  519. 

*  Ridgway  v.  Sneyd,  gup.  627. 

*  Phillips  V.  Jones,  tup. ;  Mellers  r. 
Devonshire,  gup.  255. 

«  R.  r.  Bedworth,  8  East,  387  ;  Bute 
V.  Thompson,  13  M.  &  W.  487  ;  Milne 
V.  Taylor,  16  L.  T.  172  ;  Jegon  v. 
Vivian,  L.  R.  1  C.  P.  34  ;  Clifford  r. 
Watts,  5  ib.  587,  588. 

7  Jefferys  r.  Fairs,  4  Ch.  D.  448  ; 


where,  however,  evidence  was  given 
to  show  that  the  search  was  insuffi- 
cient. See  also  Jervis  r.  Tomkinsonr 
1  H.  &  N.  208.  In  Scotch  law  a  lessee 
is  entitled  to  abandon  a  mining  lease^ 
when  the  mine  turns  out  to  be  non- 
existent, or  there  is  a  total  destraction 
or  exhaustion  of  it  :  Gowan  r. 
Christie,  L.  R.  2  Sc.  &  D.  273.  The 
civil  law  doctrine,  upon  which  the 
Scotch  law  is  founded,  was  the  same. 

*  Ridgway  v.  Sneyd,  Kay,  627,  635. 
See  also  Bulli  Coal  Co.  v.  Osbom,  1899, 
A.  C.  at  p.  364. 
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pa3'iDent    by   fraudulently    abstaining    from   completing    the 
digging  of  that  quantity.^ 
Where  a  dead  rent  is  not  reserved,  the  lessor  cannot  rely,  Covenants  as 

to  working 

as  a  safe  substitute,  upon  a  covenant  by  the  lessee  to  work  are  unsafe 

I  I'l  Q  X     X      X  1       substitute. 

m  a  workmanliKe  manner;^  or  even  upon  covenants  to  take 
the  usual  steps  forthwith  to   win  the  minerals ;  or  to  work    • 
diligently  and  regularly;   or  to   get  a   specified  quantity   of 
minerals  in  each  year  of  the  demise.^ 

There  are  different  kinds  of  royalties.  One  is  a  tonnage  Different 
royalty.  Another  is  an  acreage  rent  for  every  acre,  and  so  in  royalties. 
proportion  for  any  greater  or  less  quantity,  that  may  be  gotten 
in  any  year  of  the  demise.  Another  is  a  footage  rent  for 
every  foot  thick  per  acre,  and  so  in  proportion  for  any  greater 
or  less  thickness,  that  may  be  so  gotten.  Another  is  a  reser- 
vation of  a  proportionate  part  of  the  mineral  in  specie. 
Another  is  a  rent  according  to  the  quantity  of  minerals  sold. 
And  another  is  a  rent  rising  and  falling  with  prices  according 

to  a  sliding  scale. 

Where  a  proportionate  part  of  the  mineral  itself  is  reserved.  Reservation 
and  the  mine  is  not  a  coal  mine,  the  lessor  is,  in  respect  of  the 
reservation,  rateable  to  the  poor,  and  to  local  rates,  as  being 
in  receipt  of  a  portion  of  the  mine  ;  and  the  lessee  is  exempt.^ 

Questions  have  arisen,  principally  as  matters  of  construction,  Questions  of 
whether  royalty  was  payable  on  dressed  or  undressed  ore  ;* 
whether  royalty  was  payable  on  the  amount  of  coals  sold,  or 
on  the  amoimt  of  money  actually  received  ;^  as  to  the  effect  of 
a  reservation  of  royalty  in  respect  of  sums  which  the  minerals 
would  sell  for  at  the  pit's  mouth  \^  as  to  a  covenant  to  supply 
lime  implying  a  covenant  to  burn  it  ;^  as  to  the  effect  of  a 
covenant  to  deliver  coal  for  the  lessor's  use,  when  there  was 
power  to  determine  on  the  minerals  being  worked  out,  and 
where   coal  still  remained  in  the  mine,  although  it  was  not 

1  Green    v.    Sparrow,     8    Swanst.  *  See   Morley    r.   Yorkshire   Lead 

408,  n.  Mines,  W.  N.  1890,  p.  47. 

>  Jegon  r.  Vivian,  6  Ch.  757,  758.  «  Edwards  r.  Rees,  7  C.  &  P.  340. 

'  As  to  the  effect  of  such  covenants,  7  Clifton   r.    Walmesley,  5  T.    R. 

tee  past,  pp.  224  et  tteq.  564  ;    see   also  Gerrard  v.  Clifton,  7 

<  See  R.  V.  Baptist  Mill  Co.,  1  M.  &  T.  R.  676. 
8.  612  ;  R.   r.  St.  Austell,  5  B.  &  Al.  8  Shrewsbury  r.  Gould,  2  B.  &  Al. 

693  ;  R.  r.  Todd,  12  A.  &  E.  816  :  see  487. 
ilBOpogt,  p.  623. 
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ExempiioDS* 


Common 
mistake  as  to 
liability  for 
rent. 


Average 
clause. 


workable  at  a  profit  ;^  and  whether,  when  a  lease  comprised 
more  than  one  seam,  and  reserved  a  rent  after  deducting  "  all 
expenses  of  winning,"  the  word  **  winning  "  ought  to  be  read 
separatim  as  to  each  seam,  and  what  items  the  lessee  was 
entitled  to  deduct,  and  on  what  basis.^ 

Questions  have  also  arisen  under  exemption  clauses  as  to 
the  liability  to  pay  for  coal  consumed  in  the  working.' 

The  rights  of  parties  are  not  affected  merely  because  pay- 
ments have  for  a  considerable  time  been  made  and  received 
upon  a  particular  footing,  if  such  payment  and  receipt  are  due 
to  a  common  mistake  as  to  the  nature  or  extent  of  the  liability 
to  pay.* 

An  ** average*'  or  "shorts"  clause  is  usually  inserted. 
This  enables  the  lessee,  in  the  event  of  his  failing  in  any  year 
to  raise  such  a  quantity  of  minerals  as  would  produce  royalties 
equivalent  to  the  dead  rent,  to  make  up  the  deficiency  in  any 
subsequent  year  or  years,  or  any  subsequent  specified  years 
of  the  term,  without  being  obliged  to  pay  royalty  in  respect 
thereof.^  Questions  of  construction  have  arisen  upon  the 
effect  of  such  clauses.^ 


Penal  rent. 


Wayleave 
rent — 
"  through, 
over,  cr 
under." 


(fi)  Liberties. 

Where  a  penal  rent  is  agreed  upon,  care  should,  in  framing 
the  reservation,  be  taken  to  ensure  its  being  treated  as 
liquidated  damages,  and  not  as  a  penalty .^ 

Questions  have  arisen  upon  the  effect  of  reservations  of  way- 
leave  rent.®  Where  the  words  used  were  "  through,  over,  or 
under,"  it  was  contended,  but  without  success,  that  "through" 


1  Cartwright  r.  Forman,  7  B.  &  S. 
243.  The  decision  would  have  been 
different  if  no  coal  had  remained  in  the 
mine  :  ib,  Cf.  Clifford  v.  Watts,  L.  B. 
5  C.  P.  577,  cited  post,  pp.  226,  226. 

«  Rokeby  v.  Elliot,  7  A.  C.  43, 
partly  reversing  S.  C.  13  Ch.  D.  277  ; 
which  affirmed  S.  C.  9  Ch.  D.  685. 

'  Senhouse  v.  Harris,  5  L.  T.,  N.  S. 
635  ;  Hodgkinson  v.  Crowe,  10  Ch. 
622  (p.  623). 

*  Clifton  V,  Walmesley,  5  T.  R.  564  : 
see  also  Gerrard  t:  Clifton,  7  T.  R. 
676  ;  and  cf .  N.  E.  R.  Co.  i*.  Hastings, 


1900,  A.  C.  260. 

^  There  is  no  part  of  a  lease,  over 
which  mining  engineers  expend  more 
labour  and  ingenuity  ;  with  the  result 
that  average  clauses  are  of  infinite 
variety  and  complication. 

*  Bishop  V.  Goodwin,  14  M.  &  W. 
260  ;  Clayton  i\  Penson,  W.  N.  1878, 
p.  158. 

'  See  B.e  Mezborough  and  Wood,  47 
L.  T.  516. 

*♦  Senhouse  r.  Harris,  5  L.  T.,  N.  S. 
635  ;  G.  W.  R.  Co.  r.  Rous,  L.  B.  4 
H.  L.  650. 
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was  the  governing  word ;  and  that  the  reservation  could  not 
have  been  intended  to  apply  to  minerals,  which  were  brought 
on  the  demised  land  for  a  temporary  purpose,  and  then 
removed ;  but  only  to  minerals,  which  traversed  the  land  in 
the  sense  of  entering  at  one  end,  and  going  out  at  the  other.^ 


Sect.    3.— COVENANTS    BY    LESSEE. 

(a)  Covenant  to  pay  Rents. 
Notwithstanding  section  42  of  the  Act  8  &  4  Wm.  4,  c.  27,  -Action  on 

,  ,11  .  covenant. 

iin  action  on  the  covenant  to  pay  may  be  brought  at  any  time 
within  twenty  years.^ 

A  lessor  was  always  entitled,  even  before  the  Jud.  Acts,  to  a  Action  for 
remedy  in  equity  for  an  account.  And  this  was  irrespective  of 
whether  he  was  also  entitled  to  an  injunction :  mining  operations 
having  been  regarded  as  a  species  of  trade  ;  *  and  the  rule  "  no 
injunction,  no  account,**  having,  therefore,  been  deemed 
inapplicable.^ 

An  account  does  not  lie  against  the  equitable  owner  of  a  No  account 
lease,  who  has  entered  into  possession  and  worked.  According  table  ow^er! 
to  some  decisions  an  account  lies ;  on  the  ground,  either  that 
he  has  worked  under  the  authority  of  the  lease,  and  is  subject, 
therefore,  to  the  payment  which  it  imposes ;  or  that  he  must 
be  treated  as  a  trespasser,  and  is  liable  to  account  as  such.^ 
But  there  are  decisions  of  more  authority  directly  to  the 
contrary.® 

In  a  successful  action  to  recover  rents  and  royalties,  interest  interest. 
nt  4/.  per  cent,  is  also  recoverable  from  the  date  of  the  writ.*^ 


»  G.  W.  R.  Co.   r.  Rous,  L.  R.   4 
H.  L.  650. 

«   Darley  r.  Tennant,  53  L.  T.,  N.  S. 


257. 


>  Jesns  Coll.  r.  Bloom,  Amb.  55, 
.-(».  3  Atk.  262,  264  ;  Pulteney  r. 
Warren,  6  Ves.  73,  89;  Jefferys  r. 
Smith,  1  J.  &  W.  302;  Parrott  r. 
Palmer,  3  M.  &  K.  632,  640,  642  :  see 
also  ante^  p.  73,  n.  ^,  and  other  cases 
there  cited. 

*  Jesns  Coll.  r.  Bloom,  sup,  ;  Pul- 
tenej  r.  Warren,  mp, ;  Parrott  r. 
Palmer,  svp.  ;    Ernest   r.  Vivian,   33 


L.  J.  Ch.  517,  519  ;  Wright  r.  Pitt,  12 
Eq.  416.  See,  however,  Geast  v. 
Barker,  2  B.  C.  C.  61. 

«  See  Wright  r.  Pitt,  12  Eq.  408, 
417.  See  also  Clavering  r.  Westley, 
3  P.  Wms.  402;  G.  W.  R.  Co.  r. 
Rous,  L.  R.  4  H.  L.  650. 

8  Walters  r.  North  Coal  Co.,  5  De 
G.  M.  &  G.  629  ;  Cox  v.  Bishop,  8  ib. 
815  ;  Ramage  v.  Woraack,  1900,  1 
Q.  B.    20,  121. 

7  Newton  r.  Nock,  48  L.  T.,  N.  S. 
197;  under  the  Act  3  &  4  Will.  4, 
c.  42,  8.  28. 
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ifi)  Covenants  to  sink,  rein,  or  raise. 

Lessee  not   ^  Consistently  with   the   principle,  that   a  lessee  is  entitled, 

fa^,  to'sink  P^^^dfacie,  to  work  by  instroke,'  he  is  not  hound,  prima  fade, 

P^^-  in  order  to  get  the  minerals,  to  sink  pits  or  shafts. 

Intention  to  And  he  will  not  incur  liability  by  not  sinking  a  pit  or  shaft, 

bind  must  be  ,  ,,  ^^ii  ^ii  i 

clearly  shown,  on  the  mere  ground  that,  at  the  date  of  the  lease,  he  was  not 

the  owner  or  lessee  of  any  adjoining  mine :  ^  or  that  both 
lessor  and  lessee  contemplated  as  possible  or  probable  the 
sinking  of  pits  or  shafts :  °  or  that  the  lessee  is  empowered  to 
sink  a  pit  or  shaft,  and  to  bring  the  minerals  to  the  surface, 
and  to  make  roads,  and  to  carry  the  minerals  over  the 
surface  :  ^  or  that  he  has  covenanted  not  to  sink  a  pit  or  shaft 
except  in  particular  parts  of  the  demised  property :  ^  or  that 
the  lease  contains  a  provision,  that  the  payment  of  a  dead  rent 
shall  not  commence  for  a  specified  number  of  years,  if,  within 
that  time,  the  necessary  steps  are  taken,  bond  fide,  to  win  and 
work :  ^  or  that,  by  not  sinking  a  pit  or  shaft,  much  of  the 
mineral  will  necessarily  be  wasted :  '^  or  that,  if,  instead  of 
sinking  a  pit,  the  mine  is  worked  by  instroke,  it  wiU  be 
exposed  either  to  the  peril  of  the  water  naturally  accumulating 
within  its  own  area  being  insufficiently  drained,  or  to  the  peril 
of  receiving  an  influx  of  water  from  the  adjoining  mine;  no 
injury  from  either  cause  having  actually  taken  place  :  ^  or  that 
the  lessee  has  covenanted  to  work  "  iminterruptedly,  efficiently, 
and  regularly  according  to  the  usual  or  most  approved  prac- 
tice ; "  and  that  the  working  cannot  be  carried  on  to  the  fullest 
advantage  imless  a  pit  or  shaft  is  sunk:^  or  that  he  has 
covenanted  to  work  in  a  "  proper  and  workmanlike  manner : " 
at  all  events  in  districts  where  working  by  instroke  is  usually 
practised :  ^®  or  that  the  lease  reserves  the  liberty  of  entering 


^  See  aTite,  p.  215. 

»  Jegon  V,  Vivian,  6  Ch.  742,  756. 

'  James  v.  Cochrane,  7  Ezch.  177, 
8  Bxch.  556,  577 ;  Jegon  v,  Vivian, 
6  Ch.  754,  756. 

<  Lewis  r.  FothergiU,  9up.  104 ; 
Wheatley  i\  Westminster  Brymbo 
Coal  Co.,  9  Eq.  639,  646;  Jegon  «. 
Vivian,  sup,  755. 

'  Wheatley  v,  Westminster  Brymbo 


Coal  Co.,  9  Eq.  651,  652. 

•  Lewis  V.  Fothergill,  6  Ch.  103  :  of. 
James  v.  Cochrane,  8  Exch.  556. 

7  Jegon  V,  Vivian,  6  Ch.  742 :  see 
the  argument 

•  Lewis  V,  Fothergill,  sup. 

•  Wheatley  v,  Westminster  Brymbo 
Coal  Co.,  sup,  538,  648,  549. 

w  Lewis  tJ.  Fothergill,  9up.  103, 110  ; 
Jegon  r.  Vivian,  sup,  756. 
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the  demised  property  to  view  its  condition ;  and  that  no  entry 
can  be  made  unless  a  pit  is  sunk :  ^  or  that  it  contemplates 
the  surrender,  at  its  expiration,  of  the  demised  property  in 
such  a  state  as  to  allow  of  the  lessor  working  the  remaining 
minerals ;  and  that  such  working  cannot  immediately,  or 
cannot  profitably,  be  undertaken,  if  a  pit  has  then  to  be  sunk 
to  reach  them.*  A  fortiori^  he  will  not  incur  such  liability 
where  the  lease  empowers  him  to  work  by  outstroke ;  any 
argument  founded  upon  injury  to  the  demised  property  by 
breaking  the  barrier  being,  in  such  a  case,  inapplicable.' 
A  covenant  to  "  work  "  may,  however,  oblige  the  lessee  to  Covenant  to 

'*  work  "  TTiAv 

sink  a  pit,  if  no  other  mode  of  working  is  possible.^  show 

Where  a  lessee  has  entered  into  a  specific  covenant  to  sink  ^^t^^^o^^- 
a  pit  or  shaft,  he  will  be  liable  for  not  peiibrming  it ;  although  covenant  to 
its  performance  may  involve,  so  far  as  the  actual  working  of  ^ 
the  mine  is  concerned,  a  useless  application  of  time,  labour, 
and  expense.^    Where,  however,  a  lessee  had  covenanted  to 
proceed  forthwith  to  sink  pits  "  as  far  as  could  and  ought  to 
be  accomplished  by  persons  acquainted  with  the   nature   of 
coUieries,  and  as  in  such  cases  was  usual  and  customary ;  " 
and  he  ascertained,  upon  trial,  that  there  were,  in  fact,  no 
coals,  or  none  worth  the  expense  of  getting ;  it  was  held,  that 
he  was  not  boimd  to  sink.^     The  measure  of  damages  for  non- 
performance of  a  covenant  to  sink  is  the  expense  the  lessor 
would  be  put  to  in  himself  sinking.'^ 

A  covenant  to  "  win  "  a  mineral  means,  prima  facie,   to  Meaning  of 
reach  it,  and  put  it  in  such  a  condition,  that  it  may  be  con- 
tinuously worked  in  the  ordinary  way.®     "  A  coal-field  is  won 
when  full  practicable  available  access  is  given  to  the  coal- 
hewers."  • 


^  Jegon  r.  Vivian,  9up,  742  :  see  the 
argument. 

•  Jegon  V.  Vivian,  mp,  754 — 767. 

'  See  Lewis  f .  Fothergill,  sup.  108, 
109 :  cf.  James  r.  Cochrane,  8  Ezch. 
556  ;  afiUy  p.  216. 

•  James  v.  Cochrane,  7  Ezch.  178, 
per  Parke,  B. 

•  Jervis  r.  Tomkinson,  1  H.  &  N, 
195 :  cf.  James  r.  Cochrane,  7  Ezch. 
170. 


^  Hanson  v.  Boothman,  18  East,  22  : 
cf.  the  effect  of  covenants  to  work, 
posty  pp.  226  et  9eq. 

'  See  Pell  r.  Shearman,  10  Ezch. 
766  :  see  p.  769. 

8  Lewis  r.  Fothergill,  5  Ch.  106, 
111. 

•  Rokeby  r.  Elliot,  13  Ch.  D.  279, 
per  James,  Baggallay,  and  Thesiger, 
L.  JJ.  See  also  S.  C.  9  ih,  639,  per 
FtJj  J.    See  also  ante,  p.  220. 
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Meaning  of 
"raise." 


"Fairly, 
duly,  and 
honestly." 


No  obligation 
to  work  in 
absence  of 
covenant. 


Covenant 
obliging  con- 
tinuous 
working. 


A  covenant  to  "  raise  "  means,  prima  facie,  to  get  or  win  ; 
not  to  bring  to  the  surface.^ 

In  a  covenant  "  fairly,  duly,  and  honestly  "  to  win,  the 
adverbs  must  be  read  as  adding  to,  and  not  detracting  from, 
the  obligation.^ 

(y)  Covenants  to  work. 

A  lessee  cannot  be  compelled  to  work  on  the  mere  ground, 
that  the  mine  has  been  included  in  the  demise,  and  a  royalt3^ 
reserved  in  respect  of  it  ;^  or,  apparently,  on  the  mere  ground, 
that  he  has  covenanted,  ''  in  working  it,"  to  do  certain  things.'* 
And  where  a  dead  rent  and  a  royalty  were  reserved  ;  and  the 
lessee  covenanted  to  work  in  a  ''  workmanlike  manner  "  all 
mines  "  which  then  had  been  or  thereafter,  during  the  con- 
tinuance of  the  demise,  should  be  discovered  or  opened ;  " 
and  an  action  was  brought  upon  the  covenant ;  and  the  lessee 
pleaded,  that,  before  the  demise,  the  mines  had  never  been 
worked,  and  that,  during  the  demise,  he  had  never  in  fact 
worked  them ;  it  was,  on  demurrer  to  the  plea,  held,  that  he 
had  not  infringed  the  covenant.^ 

It  follows,  that  a  lessee  cannot  be  compelled  to  work  con- 
tinuously, on  the  mere  ground,  that  the  parties  could  have 
had  no  other  intention  than  that  the  property  should  be 
worked;*  or  that  a  royalty  has  been  reserved;^  or  that  the 
lessee  has  covenanted  to  work  in  a  "  proper  and  workmanhke  " 
manner.®  Of  course,  however,  if  a  dead  rent  has  been 
reserved  in  addition  to  a  royalty,  and  the  lessee  has  covenanted 


1  Senhouse  f.  Harris,  5  L.  T.,  N.  S. 
635  ;  Kinsman  r.  Jackson,  42  ih.  80. 

a  Watson  V.  Charlesworth,  1905,  1 
K.  B.  74,  affirmed  Charlesworth  r. 
Watson,  1906,  A.  C.  14.  Cf.  the 
position  under  a  covenant  to  work, 
poiit,  pp.  226,  227. 

3  Wheatley  v,  Westminster  Brymbo 
Coai  Co.,  9  Eq.  639,  554  ;  Abinger  r. 
Ashton,  17  Eq.  370.  See  also  James 
r.  Cochrane,  7  Exch.  170.  See,  as  to 
Scotland,  Con  very  r.  Summerlee  Iron 
Co.,12R.  191. 

*  See  James  r.  Cochrane,  sup.  179. 

*  Quarrington  v.  Arthur,  10  M.  & 


W.  335. 

^  Jegon  r.  Vivian,  6  Ch.  757. 

'  See  Crang  i*.  Adams,  5  B.  P.  C. 
588;  Wheatley  r.  West  minster  Brymbo 
Coal  Co.,  9  Eq.  538,  539  ;  Jegon  r. 
Vivian,  mp,  742,  746.  The  two  latter 
cases  must  apparently  be  taken  to 
overrule  Sharp  r.  Wright,  28  Beav. 
150 ;  where  the  reservation  of  a 
royalty,  payable  quarterly,  was  held 
to  imply  a  covenant  to  commence 
working  immediately,  and  to  proceed 
continuously. 

*  Jegon   V.   Vivian,    sup.  757  :    cf 
Mellers  r.  Devonshire,  16  Beav.  257. 
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to  work  constantly  and  effectually ;  and,  after  an  interval,  he 
discontinues  the  working  altogether ;  he  may  be  made  liable 
on  the  covenant,  although  he  pays  the  dead  rent.^  A  covenant 
to  work  '*  at  all  times  "two  or  more  seams  of  coal  is  frequenth^ 
incapable  of  literal  performance.^ 
Acquiescence  by  a  lessor  in  the   breach  of  a  covenant  to  Acquiescence 

by  lessor  in 

work  continuously  may  not  disentitle  him  to  bring  an  action  breach. 
for  ejectment.^    But  it  may  oblige  him,  before  doing  so,  to 
give  the  lessee  a  reasonable  time  for  restoring  the  plant  and 
machinery  on  the  mine  to  a  working  condition.* 
If  a  lessee  enters  into  a  covenant  to  produce  a  specified  Covenant  to 

.  Ill  1  .       .        ,  .  raise  specified 

quantity  of  minerals,  whether  they  exist  m  the  mme  or  not ;  quantity. 
or  to  pay  the  stipulated  royalty  as  if  they  had  existed ;  he  will 
not  be  allowed  to  escape  performance  on  the  ground  that  the 
minerals  are  difficult  to  get.^  Nor  will  he,  although  there 
never  was  that  quantity  in  the  mine,  be  allowed  to  allege 
impossibility  of  performance  at  the  time  of  entering  into 
the  covenant ;  whether  occasioned  by  the  act  of  a  third  party, 
or  by  the  act  of  God,  or  otherwise.*  Of  course,  however,  if 
a  lessee  covenants  to  produce  a  specified  quantity  of  minerals 
in  a  specified  time,  and  to  pay  royalties  thereon ;  or,  in  the 
alternative,  to  pay  a  specified  sum  by  way  of  rent ;  and  he 
pays  the  rent ;  he  is  not  liable  under  the  covenant  to  work.*^ 
And  if  he,  in  fact,  only  covenants  to  raise  such  minerals  as  it 
is  passible  to  find  under  the  land  in  question  at  the  specified 


1  See  Whitehead  p.  Bennett,  9  W. 
R.  628,  per  Kindersley,  V.-C.  ;  Simp- 
son r.  Ingleby,  20  W.  R.  993,  per 
James  and  MelliBh,  L.  JJ. ;  Kinsman 
r.  Jackson,  42  L.  T.  80,  per  Jessel, 
M.  B. ;  affirmed,  ih,  558.  See  also 
Qoarrington  t,  Arthur,  10  M.  &  W. 
H35  ;  Jervis  r.  Tomkinson,  1  H.  &  N. 
195.  In  Wheatley  r.  Westminster 
Brymbo  Coal  Co.,  9  Eq.  538,  550,  551, 
553 ;  and  Simpson  v,  Ingleby,  20 
W.  R.  588;  Malins,  V.-C,  expressed 
his  opinion,  that  a  lessee  could  not, 
under  the  circumstances  mentioned  in 
the  text,  be  made  liable ;  and  that 
such  a  covenant  as  is  there  mentioned 
only  obliged  him,  in  the  event  of  his 
working,    to    work    constantly    and 

M*Ua 


effectually ;  but  did  not  oblige  him  to 
work  at  all,  if  he  did  not  choose  to  do 
so.  This  opinion  cannot,  however,  be 
supported. 

»  Abinger  x.  Ashton,  17  Eq.  370  : 
cf.  Charlesworth  v,  Watson,  190C, 
A.  C.  14. 

»  Whitehead  v.  Bennett,  9  W.  R. 
626,  where  there  had  been  an  acquies- 
cence for  fifteen  years. 

^  Ih. 

'  Jervis  r.  Tomkinson,  1  H.  &  N. 
195. 

•  Ih, ;  Clifford  n  Watts,  L.  R.  5 
C.  P.  577,  583,  586. 

7  Foley  r.  Addenbrooke,  13  M.  &  W. 
174. 
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Qualified 
covenant  to 
work. 


Such  lessee 
not  entitled 
to  abandon. 


"  Fairly  and 
regularly" — 
"  careful, 
proper,  and 
workman- 
like"— 
"  fairly, 
duly,  and 
honestly. " 


rate  of  payment,  he  will  not  be  bound  by  the  covenant,  unless 
the  specified  quantity  existed  in  the  mine  at  the  time  of  the 
demise.^  But,  in  such  a  case,  the  burthen  may  lie  upon  him 
of  showing,  that  he  searched  for  the  minerals ;  and  searched 
so  effectually,  that  they  must  have  been  found,  if  they  had 
existed.' 

It  is  seldom,  however,  that  a  lease  contains  an  unqualified 
covenant  to  work  continuously,  or  to  raise  a  specified  quantity. 
The  covenant  usually  obliges  some  working,  but  qualifies  its 
extent. 

Where  a  lessee  has  entered  into  an  absolute  covenant  to 
''  carry  on,  get,  and  work "  a  mine ;  and  has  abandoned  it ; 
he  will,  independently  of  his  liability  (if  any)  on  account  of 
rent  or  royalty,  be  liable,  prima  facie,  on  the  covenant; 
although  its  performance  would  have  involved  a  useless 
expense.®  A  covenant  to  work  china  clay  in  the  most  proper 
and  effectual  manner  with  a  reasonable  number  of  able-bodied 
men  kept  employed  on  the  works  at  all  reasonable  and  usual 
working  times ;  and  so  that  the  china  clay  may  be  "  raised, 
washed,  and  made  merchantable  as  speedily  as  practicable  ; " 
has  been  held  to  be  infringed  by  omitting  for  several  weeks  to 
employ  the  men  in  the  raising,  although  during  the  whole  of 
such  time  they  were  employed  in  the  washing  and  making 
merchantable.* 

Where  a  lessee  covenanted  that  mines  should  be  '' fairly 
got,  and  regularly  worked  out,  to  as  little  disadvantage  as 
possible"  to  the  lessor,  it  was  held,  that  there  was  an 
imperative  obligation  to  get  fairly  and  work  regularly,  and  that 
such  obligation  was  not  qualified  by  the  subsequent  words.* 
So  where  there  was  a  covenant  to  "  carry  on,  get,  and  work  in 
a  careful,  prudent,  proper,  and  workmanlike  manner,"  it  was 
held,  that  the  obligation  to  carry  on,  get,  and  work  was  not 
qualified  by  the  subsequent  words.*     So  where  there  was  a 


^  Clifford  r.  Watts,  sup.  :  cf.  Cart- 
wright  r.  Forman,  7  B.  &  S.  243. 

a  Clifford  r.  Watts,  mp.  585,  588. 

3  Jervis  v.  Tomkinson,  1  H.  &  N. 
195:  cf.  James  r.  Cochrane,  7  Exch. 
178,  179. 

*  Kinsman  r.  Jackson,    42    L.   T., 


N.  S.  48O,  558  :   cf.  Doe  r.  Bancks,  4 
B.  &  Al.  403. 

'  Walker  1?.    Jeffreys,  1    Ha.  341 : 
see  pp.  343,  351,352. 

*  Jervis  t*.  Tomkinson,  1  H.  &  N 
195. 
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covenant  "fairly,  duly,  and  honestly  to  work  and  get  .  .  . 
in  a  proper  and  workmanlike  manner,"  it  was  held,  that  the 
adverbs  must  be  read  as  adding  to,  and  not  detracting  from, 
the  obligation.^  "  Why  you  should  say,  that,  because  you  are 
obliged  to  do  a  thing  well,  you  are  absolved  from  doing  it  at 
all,  passes  my  conception."^  And  if  in  such  cases  it  is  per- 
missible, in  construing  the  covenant,  to  look  at  the  nature  of 
the  transaction,  the  fact  that  the  dead  rent  is  trivial  may  be  a 
reason  for  construing  it  in  favour  of  the  lessor.® 

Questions  have  arisen  as  to  the  effect  of  such  an  expression,  '<  ConBistent 
in  a  covenant  to  work  clay,  as  "  consistent  with  the  means  of  J^^i™^^ 
sale;"*  and,  in  a  covenant  to  work  ironstone,  as  "unless"  "proper mis- 

.  ture." 

the  ironstone  would  not,  with  a  "  proper  mixture  "  make  good 
iron.* 

A  frequent  covenant  in  a  lease  is  to  work  so  long  as  the  "Workable." 
mine  is  "  workable,"  or  is  "  fairly  workable."  The  meaning 
of  these  expressions  has  not  been  satisfactorily  settled  by 
decision.  It  has  been  held,  that,  under  the  words  ''fairly 
workable,"  lessees  were  not  obliged  to  work  at  a  dead  loss.® 
And  it  has  been  said,  that  ''  fairly  wrought "  means  that  which 
can  be  ''  fairly  and  properly  gotten,  according  to  mining  usage, 
without  extraordinary  difficulty  or  expense,"''  However,  the 
correctness  of  the  latter  definition  has  been  questioned;^  and 
the  actual  decision  does  not  seem  to  be  consistent  with  it.  In 
another  case,®  where  a  lease  contained  the  words  ''  coal  seams 
workable  as  coal  seams,"  the  Court  of  Appeal  apparently  con- 
sidered, that  the  words  referred  to  profit.  Whatever  be  the 
conclusion  which  ought  to  be  drawn  from  these  cases,  it  is 
believed,  that  at  the  present  day,  at  all  events  in  the  mining 
world,  "  unworkable "  does  not  mean  "  physically  unwork- 
able," but  ''unworkable  without  serious  loss  over  a  considerable 
period  of  time." 

A  covenant  to  work  in  a  "  proper  and  workmanlike  manner  "  "  i'roper  and 

workmanliko 


manner/' 


1  Watson  r.  Charlesworth,  1905,  1  *  Foley   «.  Addenbrooke,  13  M.  & 

K.  B.  74 ;    Charlesworth  v,  Watson,  W.  174. 

1906,  A.  C.  14.  «  Jones  v.  Shears,  7  C.  &  P.  346. 

«  Charlesworth  r.  Watson,  sup.  17,  '  Griffiths  v.  Rigby,  1  H.  &  N.  241. 

per  Lord  Robertson.  ^  Cartwright  v.  Foreman,  7  B.  &  S 

»  Ih.  15,  16,  per  Lord  Halsbury.  247. 

*  Newton  t?.  Nock,  43  L.  T.  197,  »  Carr  v.  Benson,  3  Ch.  524. 
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does  not  mean,  primd  facie^  in  such  a  manner  only  as  shall 
he  most  advantageous  for  the  lessor.  It  means,  primd  facU, 
in  such  a  manner  as  shall  not  be  simply  an  attempt  to  get 
out  of  the  earth  as  much  mineral  as  can  be  got  for  the 
particular  purpose  of  the  lessee,  regardless  of  any  ordinary 
or  workmanlike  proceeding.^ 

Sometimes  evidence  will  be  admitted  to  show  the  under- 
standing amongst  miners  as  to  the  particular  language 
employed.  Thus,  where  lessees  had  covenanted,  that  they 
would,  by  a  certain  time,  get  sdl  the  coal  ''  not  deeper  than 
or  below  the  level  of  "  the  bottom  of  the  A.  mine  under  a  certain 
point  at  the  surface,  it  was  held  that  evidence  was  admissible 
to  show,  whether,  according  to  such  understanding,  the 
expressions  used  referred  to  a  perpendicular  depth  below  the 
surface,  or  to  the  inclination  of  the  strata  and  the  power  of 
drainage.^  So  the  evidence  of  experts  will  be  admitted  to 
explain  the  local  meaning  of  a  covenant  to  work  in  a  ''  proper 
and  workmanlike  manner."^ 

Where  a  lessee  has  covenanted  to  work  or  pay  for  a  speci- 
fied quantity ;  and  faults  are  found,  or  unavoidable  accidents 
happen,  whereby  it  is  impossible  to  work  except  at  a  ruinous 
expense  ;  he  will  not  be  allowed  to  plead  the  faults  or  accidents 
as  an  absolute  baa'  to  all  relief  against  him  on  his  covenant.^ 
But  in  such  a  case  the  lessor  will  not  be  allowed  to  enforce 
the  covenant,  if  the  lessee  offers  to  pay  the  royalty  on  all  the 
minerals  capable  of  being  worked.^  If  the  lessor  can  get 
everything  he  has  contracted  for,  he  will  not,  in  addition,  be 
allowed  to  compel  the  lessee  to  be  at  an  expense  which  will 
benefit  no  one.® 

Where  a  lessee  abstains  from  working  on  the  gi*ound,  that 
the   minerals  which  he  has  covenanted  to  work  have   been 


1  Lewis  V.  Fothergill,  6  Ch.  108,  ^^r 
Lord  Hatherley.  In  Eadon  r.  JeflE- 
cock,  L.  R.  7  Ex.  393  (j?er  Cleasby 
and  Martin,  BB.),  it  was  said  that 
lessees,  even  in  the  absence  of 
covenant,  are  bound  to  work  in  the 
usual  and  approved  mode  of  working 
in  the  district. 

■  Clayton  r.  Gregson,  5  A.  &  E. 
302  :  cf.  Brain  r.  Harris,  10  Exch. 
'JU8. 


3  Lewis  V.  Fothergill,  5  Ch.  107, 
110 J  jfer  Lord  Hatherley. 

*  Morris  r.  Smith,  3  Dougl.  279. 

»  Smith  V.  Morris,  2  B.  C.  C.  311 
(for  the  form  of  the  decree  in  which 
see  p.  314) :  see  also  Phillips  r.  Jones, 
9  Sim.  619  ;  Mellers  r.  Devonshire,  16 
Beav.  258  ;  Ridgway  r.  Sneyd,  Kay, 
632—634,  637. 

*  Ridgway  t.  Sneyd,  mjf,  635,jpfr- 
Wood,  V.-C. 
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drowned  out,  he  will  be  free  from  liability,  if  the  drowning  be 
not  attributable  to  any  wilful  default  of  his  own.^  But  the 
burden  lies  upon  him  to  prove  that  it  was  not  so  attributable.^ 
And  where  a  lessee  abstains  from  working  on  the  ground,  that 
the  minerals,  which  he  has  covenanted  to  work,  do  not  exist, 
the  burden  lies  upon  him  to  prove  the  fact.^ 

In  BvUerknowle^  dtc,  Co.  v.  Bishop  Auckland,  ^fc.,*  Lord  EflEect  of  other 
Macnaghten  said,  that,  to  exclude  the  presumption  of  the  ^^^^sat^ons. 
right  of  support,  in  the  case  of  a  lease,  it  was  not  enough 
that  the  lessee  was  bound  'Ho  work  out"  the  minerals.  If 
the  words  "to  work  out"  mean  (as  they  apparently  do)  "to 
completely  work  out,"  a  covenant  so  to  work  cannot,  primA 
facie,  authorise,  and  therefore  cannot,  primd  facie,  oblige,  the 
lessee  to  work  to  such  an  extent  as  to  withdraw  support  from  the 
surface.  And  however  this  may  be,  such  a  covenant  cannot,  it  is 
submitted,  oblige  him  to  work  to  such  an  extent  as  to  involve 
a  breach  of  his  other  express  obligations  under  the  lease ;  e.g, 
those  arising  under  a  covenant  to  leave  specified  pillars  for 
support,  or  specified  barriers  against  water. 

Covenants  to  work  have  two  objects.     One  deals  with  the  Covenant  as 
extent  of  the  working,  the  other  with  its  mode.  wo!^g.^^ 

Where  three  seams  were  comprised  in  the  same  lease ;  and  simultaneous 
the  lessees  covenanted  to  work  at  all  times  the  said  seams  !I[?''H°^~ 

working  pro 

with  their  utmost  skill  and  ability,  in  the  best  and  most  ^^^• 
effectual  manner,  to  the  best  advantage,  and  according  to  the 
common  mode  and  usual  practice  of  working  with  effect ;  and 
they  ceased  to  work  the  highest  seam,  and  were  working  the 
lowest  in  advance  of  the  intermediate ;  a  suit  to  compel  the 
simultaneous  working  of  all  the  seams  was  dismissed.^ 

Where  a  lessee  covenants  to  leave  pillars  to  support  the  Sapportfor 
surface;  and  fails  to  do  so;  he  is  of  course  liable  on  the  ^nerally. 
covenant,'  as  well  as  under  the  general  law.''    Where  a  lessee, 
contrary  to  his  covenants,  causes  the  fall  of  fences  bounding 

1  Walker  v.  Jeffreys,   1   Ha.   341  :  Co.,  2  Dr.  &  Sm.  347,  9  Eq.  540,  653, 

eee  p.  352.  554.    Cf.  also  Strelley  v,  Pearson,  15 

3  lb. :  see  pp.  357,  358.  Ch.  D.  113. 

^  Watson  r.  Charlesworth,  1905,  1  •  Hodgson  v.  Moulson,   18   C.  B., 

K.  B.  74.  N.  S.  332.    It  is,  however,  submitted 

*  1906,  A.  C.  at  p.  313.  that  the  covenant  was  not  in  fact  one 

*  Abinger  r.   Ashton,  17  Eq.  358.  for  the  support  of  the  surface. 
Cf .  Wheatley  v»  Westminster  Brymbo  ^  gee  pagt,  p.  273. 
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the   demised  land   by  excavations   under  them,  he   ma}*  be 
compelled  by  mandatory  injunction  to  restore  them.^ 

A  covenant  to  make  compensation  for  damage  to  crops  runs 
with  the  land  ;^  and,  if  entered  into  by  two  or  more  persons, 
jointly  and  severally,  will  bind  an  assignee  of  any  of  them.^ 

A  common  covenant  in  a  mining  lease  is  a  covenant  that  the 
lessee   will  not    injure  (not   merely  existing  buildings,  but) 
*'  buildings  to  be  hereafter  erected."     Such  a  covenant  may 
give  rise  to  several  questions ;  which  may,  it  is  submitted,  be 
answered  as  follows : — ^Where  a  building  is  erected  subsequently 
to  the  lease,  but  before  the  lessee  works  under  or  near  the  site ; 
and  the  lessee  subsequently  works,  and  injures  the  building ; 
he  is  liable.     Where  a  building  is  erected  subsequently  to  the 
lease,  and  also  subsequently  to  the  time  when  the  lessee  works 
under  or  near  the  site ;  and  there  has  been  no  subsequent 
working  by  the  lessee  ;  the  lessee  is  not  liable.     He  cannot  be 
under  a  duty  to  take  artificial  means  to  restore  the  stability  of 
the  site.^    Where  a  building  is  erected  subsequentlj^  to  the 
lease,  and  also  subsequently  to  the  time  when  the  lessee  works 
under  or  near  the  site ;    and  there  has  been  a   subsequent 
working  in  the  same  or  any  other  seam ;  and. the  injury  would 
not  have  happened  but  for  such  subsequent    working ;    the 
lessee  is  liable.     Sometimes  in  the  latter  class  of  case  some 
injury  is  observable  as  soon  as  the  building  has  been  erected. 
The  lessee  is  entitled  to  have  the  extent  of  this  injury  taken 
into  consideration  and  deducted  ;  but  the  burden  is  upon  him 
to  prove  both  the  fact  and  the  extent. 

A  covenant  by  a  lessee,  that  he  will,  at  the  determination  of 
the  lease,  "  leave  "  sufficient  pillars  for  the  support  of  the  roof 
and  for  preventing  of  thrusts  and  creeps,  precludes  him  from 
in  the  meantime  removing  them.^  Where,  in  1848,  a  tenant 
for  life  granted  a  lease  for  ninety-nine  years  by  way  of  mort- 
gage; and  the  mortgagees  were  precluded  thereunder^  from 


1  Newton  v.  Nock,  43  L.  T.,  N.  S. 
197. 

«  Norval  v.  Pascoe,  34  L.  J.  Ch.  82, 
84. 

»  lb. 

*  The  principle  of  Greenwell  r.  Low 
Beechbum  Coal  Co.,  1897,  2  Q.  B.  165, 


and  HaU  v.  Norfolk,  1900,  2  Ch.  493 
{postf  pp.  390,  391),  would  seem  to 
apply. 

^  Mostyn  v.  Lancaster,  23  Ch.  D. 
583,  600. 

^  By  reference :  see  ib.  602,   623, 
624. 
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remoYing  certain  pillars  without  the  consent  of  the  tenant  for 
life,  his  heirs  and  assigns ;  and  in  April,  1850,  the  tenant  for 
life  created  a  farther  charge  on  the  lease,  and  assigned  his  life 
estate  by  way  of  further  security;  and  in  May,  1850,  the 
tenant  for  life  granted  a  lease  for  forty  years  to  a  trustee  for 
the  mortgagees  at  a  dead  rent  and  royalties ;  and  the  lessee 
thereby  covenanted  not  to  remove  the  pillars  without  the 
consent  of  the  mortgagor  or  his  assigns ;  it  was  held,  that, 
during  the  subsistence  of  the  lease  of  May,  1850,  the  pillars 
could  not  be  removed  without  the  consent  of  the  tenant  for  life 
or  his  assigns  who  became  such  subsequently  to  that  lease ; 
but  that,  if  the  tenant  for  life  should  survive  the  expiration  of 
that  lease,  the  mortgagees  under  the  instrument  of  April,  1850, 
as  assigns  of  his  life  estate,  could,  during  the  remainder  of  his 
life,  consent  to  the  removal  of  the  pillars  by  the  persons 
interested  under  the  lease  of  1848.^ 

And  where  such  mortgagees  and  lessees  granted  a  sub-lease  ;  Breach  o£ 
and  authorised  the  sub-lessees  to  remove  the  pillars,  which  they  —measured* 
did ;  and  the  mortgagor  could  himself  have  worked  them  at  damages— 

^  ^  consequential 

the  expiration  of  the  lease  of  May,  1850,  if  they  had  been  left ;  injury. 
it  was  held,  that  the  royalty  payable  under  the  lease  was  not 
the  measure  of  the  lessees'  liability.  They  were  held  liable  for 
the  full  value  of  the  minerals  removed.  And,  although  they 
were  allowed  the  expense  of  bringing  to  bank,  they  were 
disallowed  the  expense  of  getting  and  severing.^  And  they 
were  also  held  liable  for  all  injury  from  consequential  flooding. 
And,  although  they  were  mortgagees  as  well  as  lessees,  they 
were  held  disentitled  to  do  in  their  former  character  that  which 
they  could  not  do  in  their  latter.  And  they  were  charged 
accordingly  in  taking  the  accounts  against  them  in  foreclosure 
proceedings.® 

A  lessee  is  not  entitled,  prima  facie,  to  artificially  conduct  Drowning— 
water  from  an  adjoining  mine  into  the  demised  mine.*     Nor  will  ^^  covenant. 
a  lessee,  independently  of  his  liability  (if  any)  under  covenant, 
be  allowed  to  work  in  such  a  way  as  to  probably  cause  the  mine 

^  Mostyn  r.  Lancaster,  23  Ch.  D.  «  Taylor  v.  Mostyn,  33  Ch.  D.  226, 

583.  *  Jegon  v,  Vivian,  6  Ch.  758.    See 

'  See  further,  as  to  this,  past,  pp.  also  post,  pp.  453  et  seq, 
689—592. 
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to  be  drowned.^  He  cannot,  however,  in  the  absence  of 
covenant,  be  compelled  to  take  any  active  step  to  prevent  the 
mine  from  being  drowned ;  and  the  mere  fact  that  he  may  have 
granted  a  right  of  way  to  the  lessor  through  the  demised  mines 
to  other  mines  is  for  this  purpose  immaterial.^ 

Where  a  lessee  entered  into  covenants  not  to  do,  or  suffer  to 
be  done,  any  act  or  thing  which  might  occasion  or  tend  to 
produce  the  drowning  of  the  mine  ;  and  to  leave  the  lessor,  at 
the  end  of  the  term,  if  he  should  so  require,  all  the  machinery, 
upon  receiving  twelve  months'  notice,  and  being  paid  for  the 
same ;  and  the  lease  empowered  the  lessee  during  the  term, 
or  within  twelve  months  after  its  expiration,  to  remove  all  the 
machinery  unless  the  lessor  purchased  ;  and  fourteen  years 
before  the  expiration  of  the  term  trustees  under  the  lessee  gave 
the  lessor  notice  of  their  intention  to  remove  the  machinery, 
unless  he  purchased  ;  it  was  admitted,  that  the  trustees  might 
possibly  be  liable  in  damages,  if  the  mine  were  actually 
drowned ;"  but  it  was  held,  that  the  lessor  could  not  oblige 
them  to  leave  the  machinery  unemployed  upon  the  demised 
premises  until  the  end  of  the  term  ;^  and  that,  unless  he 
purchased,  they  could  not  be  restrained  from  removing  it ; 
although  such  removal  would  occasion  or  tend  to  produce  the 
drowning.^ 

Independently  of  his  liability  (if  any)  under  covenant,  a 
lessee  who  removes  a  barrier  between  the  demised  mine  and  an 
adjoining  mine  is,  prima  facie,  guilty  of  waste.^  Where  a 
lessee  covenants  to  leave  proper  and  sufficient  barriers  in  the 
demised  mine  against  all  adjoining  mines,  and  to  prevent  the 
draining  or  laying  dry  any  such  adjoining  mines,  he  will,  if 
necessary,  be  compelled,  by  mandatory  injunction,  to  perform 
his  covenant.'^ 

Specific  performance  cannot  be  obtained  of  a  covenant  to 
work  a  mine.®    If  the  law  were  otherwise,  the  Court  would 


1  See  Lewis  r.  Fothergill,  5  Ch.  110 ; 
and  cf.  Jegon  v.  Vivian,  6  ib,  756.  See 
also  Anon.,  Amb.  209  ;  Hodgkinson  a, 
Crowe,  19  Eq.  694. 

»  Payne  r.  Rocher  Coll.  Co.,  W.  N. 
1887,  p.  37. 

3  See  4  K.  &  J.  648,  649. 

*  Cf.  Beaufort  r.  Bates,  3  De  G.  F. 


&  J.  381,  395. 

»  Rolleston  r.  Kew,  4  E.  &  J.  640 : 
cf.  Goodrich  r.  Everglyn  Coal  Co., 
W.  N.  1889,  p.  162. 

«  Marker  v,  Kenrick,  13  C.  B.  188. 

7  Mexborough    r.    Bower,   7  BeaT 
127. 

"  See    Wheatley    v.    Westminster 
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be  subjected  to  incessant  applications  as  to  the  working ;  and 
would,  in  effect,  have  thrown  upon  it  the  duty  of  managing 
and  superintending  the  working ;  and  this  duty  it  invariably 
decUnes.^  So,  where  there  is  a  breach  of  a  covenant  to  work 
a  mine  in  a  particular  manner,  the  remedy  for  the  breach 
is  usually  in  damages  only.^  Nor  can  the  object  of  the  lessor 
be  indirectly  reached  by  an  injunction  to  restrain  the  working 
altogether  unless  the  particular  mode  in  question  is  pursued.^ 
To  justify  such  an  injunction  the  lessee  must  have  entered  into 
some  negative  covenant  of  a  precise  kind  ;  as,  for  instance,  not 
to  work  at  all  except  in  the  particular  mode  specified.^  This 
is  a  principle  which  is  applicable  to  other  cases  besides  those 
of  mining  leases.  But  to  mining  property  it  is  peculiarly 
applicable.  The  Court  has  the  greatest  reluctance  to  grant 
injunctions  to  restrain  the  working  of  mines ;  on  account 
of  the  great  injury  and  inconvenience  which  may  be  caused. 
And  it  invariably  refuses  to  do  so,  unless  there  is  a  "  breach  of 
an  express  covenant,  or  uncontroverted  mischief."^  A  fortiori^ 
an  injunction  will  not  be  granted,  if  the  particular  mode  of 
working  in  question  be  shown  to  be  not  in  accordance  with 
the  usual  practice  in  the  district.^  And,  of  course,  it  will  not 
be  granted,  if  it  be  shown  to  involve  probable  danger  to  life.'' 


(8)  Covenants  to  repair  and  deliver  up. 

Questions  have  arisen  as  to  the  effect  of  a  covenant  to  keep  Repairs. 
levels,  drifts,  and  aircourses  clear  and  in  good  repair.^ 

Specific  performance  cannot  be  had  of  a  covenant  to  repair.^  No  specific 
Nor  in  general  can  such    a   covenant  be  indirectly  enforced  Pf^"^- 
by  injunction.^^ 


Brymbo  Coal  Co.,  9  £q.  538,  651,  552  ; 
Abinger  r.  Ash  ton,  17  £q.  358.  See 
also  Booth  V.  Pollard,  4  Y.  &  G.  Exch. 
K<\.  61 ;  Pollard  r.  Clayton,  1  K.  &  J. 
462. 

>  Pollard  r.  Clajton,  9up. ;  Wheat- 
ley  V.  Westminster  Brymbo  Coal  Co., 

*  Wheatley  v.  Westminster  Brymbo 
Coal  Co.,  sup.  554. 

'  Abinger  r.  Ashton,  17  £q.  358, 371. 
^  lb. 


*  See  Anon.,  Amb.  209,  per  Lord 
Hardwicke  ;  Wheatley  t?.  Westminster 
Brymbo  Coal  Co.,  9  Eq.  551,  552; 
ante,  p.  76  n.  ^,  and  other  cases  there 
cited. 

•  Abinger  r.  Ashton,  17  Eq.  358, 377. 
7  2b.  373—375. 

^  See  James  r.  Cochrane,  8  Exch. 
556. 
>  See  Flint  r.  Brandon,  8  Ves.  159. 
w  Abinger  r.  Ashton,  17  Eq.  376. 
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Delivery  up 
of  fixtures. 


Fixtures, 
stock,  Ace. — 
oppressive 
covenant. 

Fixtures — 
construction. 


A  covenant  to  erect  a  smelting  mill  in  connection  with 
a  demised  mine,  and  to  keep  it  in  repair,  and  to  deliver  it 
up  at  the  end  of  the  lease,  runs  with  the  reversion ;  because 
it  tends  to  the  benefit  of  the  mine.^  Where  a  lessee  has 
entered  into  a  covenant  not  to  remove  the  machinery  at  the 
end  of  his  lease,  an  injunction  may  of  course  be  obtained  to 
restrain  him  from  infringing  that  covenant.^ 

A  covenant  giving  a  lessor  an  option  to  purchase  machinery, 
stock,  &c.,  may  be  so  oppressive,  that  the  Court  ought  not  to 
grant  an  injunction  to  prevent  a  breach  of  it.^ 

Questions  of  construction  have  arisen  as  to  the  effect  of 
covenants  to  keep  in  repair,  and  deliver  up,  and  give  a  lessor 
an  option  to  purchase,  fixtures.^ 


Where  no 
covenant. 


Conveyanc- 
ing Acts. 


(c)  Covenants  as  to  Inspection,  Weighing,  dtc. 

Where  a  shaft  leading  to  the  mine  is  itself  within  the 
demised  property,  the  lessor  is,  in  the  absence  of  stipulation, 
entitled  to  go  down  the  shaft  and  inspect  the  mine.*^ 

The  provisions  of  section  14  of  the  Conveyancing  Act,  1881, 
restricting  the  right  of  forfeiture  for  breaches  of  covenants 
in  leases,  are  not  available  in  the  case  of  a  covenant  or 
condition  in  a  mining  lease  to  allow  the  lessor  to  have  access 
to  or  inspect  books,  accounts,  records,  weighing  machines, 
or  other  things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof.* 


Sect.  4.— COVENANT  BY  LESSOR— HIS  LIABILITY 
•INDEPENDENTLY  OF  COVENANT. 


Quiet  enjoy- 
ment— no  act 
done  upon 
mine. 


Where  a    lessor   covenanted, 
might   peaceably   and    quietly 

*  Easterby  r,  Sampson,  1  Cr.  k,  J. 
105  ;  affirming  Sampson  v.  Easterby, 
9  B.  &  C.  505. 

*  See  Hamilton  r.  Dunsford,  6  Ir. 
Ch.  412. 

s  Talbot  r.  Ford,  13  Sim.  173 :  cf. 
Rolleston  r.  New,  4  K.  &  J.  646,  647. 

*  Foley  r.  Addenbrooke,  13  M.  &  W. 
174  ;  Beaufort  r.  Bates,  3  De  G.  F.  & 
J.  381, 397.  It  was  in  evidence  in  the 
latter  case,  that  by  the  custom  of  the 


that  the   lessee   should   and 
have,    hold,   occup3%   possess, 

district  (the  county  of  Brecon)  *'  ways 
and  roads '*  in  a  mining  lease  did  not 
include  tram  plates  and  sleepers:  see 
pp.  387,  390 :  cf.  Lowther  r.  CaTCn- 
dish,  1  Eden,  118. 

»  See  Lewis  v.  Marsh,  8  Ha.  97,  99. 

®  See  sub-s.  6  (ii).  See  also  sub-s.  3 
of  8.  2  of  the  Conveyancing  Act,  1892. 
For  an  injunction  to  restrain  the 
removal  of  ore  until  it  was  measured^ 
see  Wright  v.  Pitt.  12  Eq.  408,  417. 
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and  enjo}'  the  demised  mine  without  any  let,  suit,  trouble, 
molestation,  interruption,  or  disturbance  whatsoever ;  and 
the  lessor,  in  working  ironstone,  which  lay  above  the  demised 
mine,  caused  part  of  the  roof  of  the  demised  mine  to  crush 
and  fall  in,  and  also  caused  the  demised  mine  to  be  flooded ; 
but  no  act  was  done  by  the  lessor  upon  the  demised  mine 
itself;  it  was  held,  that,  in  respect  of  both  acts  of  damage, 
the  covenant  was  infringed.^ 

^Vhere  the  defendant  leased  to  the  Parkside  Company  a  Quiet  enjoy- 
mine  for  the  purpose  of  being  worked  as  an  iron  mine ;  and  terniption/' 
he  subsequently  leased  to  the  plaintiffs  an  adjoining  mine 
for  the  same  purpose,  the  lease  to  the  plaintiffs  containing 
a  covenant  for  quiet  enjoyment  of  the  mine  "without  any 
interruption  or  eviction  by  the  lessor,  his  heirs  or  assigns, 
or  any  other  person  or  persons  claiming  or  to  claim  by,  from, 
or  under  him ;  *'  and  the  Parkside  Company,  while  properly 
working  their  mine,  "pecked"  away  some  rock,  and,  in  so 
doing,  came  upon  a  large  body  of  underground  water,  the 
existence  of  which  was  previously  unknown;  and  the  water 
flooded  their  mine;  and  it  thence  rose  into  the  plaintiffs' 
mine,  which  was  on  a  higher  level,  and  caused  it  considerable 
damage ;  it  was  held,  that  the  defendant  was  not  liable  upon 
the  covenant.  The  "  interruption "  was  not  the  "pecking," 
which  the  defendant  had  authorised,  but  the  flow  of  water, 
which  he  had  not.^ 

The  mere  grant  of  the  right  to  work  may  sometimes  prevent  Derogation 

1  1   .     .  J       1  •       i»  J    •  ^r<^™  grant, 

a  lessor  or  any  person  claimmg  under  him  from  domg  an}^ 

act  whereby  such  working  may  be  made  impossible.     Where 

a  lease  was  made  of  certain  alum  mines ;  and  a  subsequent 

lease  was  made  of  certain  underlying  coal   seams ;  and  the 

coal  lessees  had  worked  out  all  the  coal,  except  certain  pillars 

which  supported  the  roofs  of  the  seams ;  and  if  these  pillars 

were  removed,  the  working  of  the  alum  would  have  become 

impossible ;  it  was  held,  that  the  coal  lessees  were  not  entitled 

to  remove  the  pillars.^ 

*  Shaw  r.  Stenton,  2  H.  k  N.  858  :  as  to  covenants  for  quiet  enjoyment, 
cf.  Mundy  r,  Rutland,  23  Ch.  D.  81.  arUe,  pp.  206,  207. 

*  Harrison,  Ainslie  &  Co.  v.  Mun-  '  Glasgow  v.  Hurlet  Alum  Co.,  3 
caster,  1891,  2  Q.  B.  680.    See  further,  H.  L.  C.  25. 
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Liability  to  A  lessor  may  be  liable  to  indemnify  the  lessee,  if  property, 
^mSng  ^^  which  he  purports  to  include  in  the  demise,  belongs  to  a  third 
stranger's        party,  and  the  latter  recovers  against  the  lessee  for  working  it.^ 


Genernlly. 


Sect.  5.— DISTRESS. 

Independently  of  any  provision  to  that  effect,  a  distress  will 
lie  on  non-payment  of  a  dead  rent :  or  even  on  non-payment 
of  a  tonnage  royalty,  or  a  footage  rent ;  the  maxim,  Id  certum 
estf  quod  certum  rcddi  potest,  being  in  the  latter  cases  appli- 
cable.' And,  although  section  6  of  the  Bills  of  Sale  Act,  1878, 
provides,  that  certain  instruments  giving  powers  of  distress  to 
secure  debts  shall  be  deemed  to  be  bills  of  sale,  it  expressly 
excepts  ^'  mining  leases ;  "  for  reasons  which  are  not  obvious.^ 
As  to  lands  It  is  common  in  a  mining  lease,  especially  where  the  shaft 

out  of  which      .  •!.••  x^«x  I*    js'  . 

no  rent  issues.  ^^  OH  an   adjoining  property,  to  insert  a  power  of  distress 

applicable  both  to  the  demised  property  and  to  the  adjoining 
property.  Such  a  power  does  not  run  with  the  adjoining 
property.  But  it  is  binding  as  against  assignees  with  notice/ 
And  it  is  not  a  bill  of  sale  within  section  4  of  the  Bills  of 
Sale  Act,  1878.^ 


GeneraUy. 


Sect.  6.— RE-ENTRY. 

Where,  as  usually  happens,  a  lease  provides,  that,  in  the 
event  of  the  lessee  making  default  in  payment  of  the  rent, 
or  in  performance  or  observance  of  the  other  covenants  or 
provisions,  the  lease  shall  be  absolutely  void,  the  proviso 
is  considered  to  be  inserted  for  the  benefit  of  the  lessor  only, 
and  not  for  the  benefit  of  the  lessee.®  Subject  to  the  pro- 
visions of  section  14  of  the  Conveyancing  Act,  1881,  the  lessor 
may,  on  the  happening  of  the  event  in  question,  pronounce 


1  See  Thomas  r.  Atherton,  10  Ch.  D. 
197,  199. 

«  Daniel  v.  Grade,  6  Q.  B.  145; 
H.  r.  Westbrook,  10  ib.  205  ;  Edmonds 
r.  Eastwood,  2  H.  &  N.  826;  He 
Roundwood  CoUiery  CJo.,  1897,  1  Ch. 
389. 

■  For  possible  reasons,  see  In  re 
Willis,  21  Q.  B.  D.  388,  per  Cave,  J.  ; 


He  Roundwood  Colliery  Co.,  titj).  391, 
per  Lindley,  L.  J. 

*  Daniel  r.  Stepney,  L.  R.  9  Exch. 
185  ;  reversing  S.  C.  7  ib.  327  ;  Round- 
wood  Colliery  Co.,  sup.  390. 

*  Jle  Roundwood  Colliery  Co.,  1897, 
1  Ch.  373. 

«  Doe  r.  Bancks,  4  B.  &  Al.  409; 
Roberts  v.  Davey,  4  B.  &  Ad.  664. 
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the  lease  to  be  void  or  not,  at  his  option.^  And  the  lessee 
will  not,  on  the  happening  of  the  event,  be  allowed  to  insist, 
that,  by  reason  of  his  previous  payment  of  rent,  he  has 
become  a  tenant  from  year  to  year;^  or  be  allowed,  in  an 
action  against  him  for  subsequent  breaches  of  covenant,  to 
insist,  that  the  lease  has  been  already  avoided.*  On  the 
other  hand,  even  independently  of  those  provisions,  the  lessor 
must,  on  the  happening  of  the  event  in  question,  do  some 
act  showing  his  intention  to  avoid  the  lease;  and  cannot, 
without  doing  such  act,  treat  the  lessee  as  a  mere  trespasser.^ 

An  action  to  recover  possession  will  lie  for  mines  as  well  Action  to 
as  surface  property.*^  prsl^i'on. 

Where   a  lease    contained   a  proviso    avoiding   it,   if  the  Collusive 
demised  mine  **  should  stop  or  cease  working  at  any  time  two  ^^^^^'^S- 
years,"   it   was  intimated   that,   to    preserve   the   lease,   the 
working  must  be  bond  fide,  and  not  collusive  or  fraudulent/ 

Section  14  of  the  Conveyancing  Act,  1881,  provides  that  Conv.  Act, 
a  right  of  forfeiture  of  a  "  mining  lease  "  shall  not  be  enforce- 
able by  action  or  otherwise,  unless  and  until  the  lessor  serves 
on  the  lessee  a  notice  specifying  the  breach  complained  of ; 
and,  if  capable  of  remedy,  requiring  the  lessee  to  remedy 
it ;  and,  in  any  case,  requiring  the  lessee  to  make  compensa- 
tion in  money ;  and  the  lessee  fails  within  a  reasonable  time 
to  remedy  the  breach,  if  capable  of  remedy,  and  to  make 
reasonable  compensation.  And  the  lessee  may  (either  in 
the  lessor's  action  or  in  his  own)  apply  to  the  Court  for 
relief;  and  the  Court  may  grant  or  refuse  it,  as  it  thinks  fit, 
and,  in  case  of  relief,  may  grant  it  on  such  terms  as  it  thinks 
fit.  But  these  provisions  do  not  extend  to  a  clause  against 
the  assigning,  underletting,  parting  with  the  possession,  or 
disposing  of  the  land  leased  ;  or  (after  a  year  from  the  bank- 
ruptcy or  execution  '^)  to  a  clause  for  forfeiture  on  bankruptcy, 
or  on  the  taking  in  execution  of  the  lessee's  interest ;  or  to  a 
clause  for  allowing  the  lessor  to   have  access  to  or  inspect 

1  Doe  r.  Bancks,  tup.  401  ;  Moskett  Bowser  v.  Colby,  1  Ha.  130, 131. 

r.    Hill,  5  B.  N.  C.  694;    James  v,  *  See  pogt,  p.  580. 

Young,  27  Ch.  D.  656,  661,  662.  «  Doe  r.  Bancks,  mp.  403. 

*  Doe  r.  Bancks,  sup.  401.  7  See  sub-ss.  2  and  3  of  s.  2  of  the 

»  lb.  Conveyancing  Act,  1892. 

"•  Roberts   r.  Davey,  sup.    See  also 
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Relief  within 
six  months. 


Irish  leases. 


books,  accounts,  records,  weighing  machines,  or  other  things, 
or  to  enter  or  inspect  the 'mine  or  the  workings  thereof.  And 
they  do  not  apply  in  the  case  of  non-payment  of  rent.^  The 
notice  required  to  be  served  is  sufficiently  served,  if  left  for 
the  lessee  at  the  office  or  counting-house  of  the  mine;  or  if 
sent  there  by  post  in  a  registered  letter  addressed  to  the  lessee 
by  name,  and  such  letter  is  not  returned  through  the  post- 
office  undelivered ;  and  service  is  deemed  to  be  made  at  the 
time  when  the  registered  letter  would  in  ordinary  course  be 
delivered.^ 

And,  having  regard  to  the  fluctuating  character  of  mining 
property,  the  lessor  must  in  all  cases  be  prompt  in  enforcing 
his  right  of  forfeiture.® 

And  the  lessee  may,  at  any  time  within  six  months  after 
execution,  obtain  relief  against  forfeiture  for  a  breach  of 
covenant  to  pay  rent;  upon  paying  the  rent  and  arrears 
and  all  costs  of  the  lessor.^  And  he  may  equally  obtain 
relief,  whether  the  lease  contains  a  mere  power  of  re-entr}- 
on  non-payment,  or  a  proviso  that  in  that  case  the  lease 
shall  be  void.*^ 

Where,  on  an  Irish  tenancy  from  year  to  year,  a  notice  to 
quit  is  given  by  the  landlord  with  a  view  to  the  use  of  the 
land  for  turbary ;  or  the  opening  or  working  of  any  coal, 
ironstone,  limestone,  or  other  mineral,  or  of  a  stone  quarry, 
clay,  sand,  or  gravel  pit,  or  the  construction  of  any  incidental 
works  or  buildings ;  or  the  obtaining  of  brick  earth,  gravel,  or 
sand  ;  and  the  notice  to  quit  so  states ;  it  is  no  objection  to 
the  notice  that  it  relates  to  part  only  of  the  holding.  But 
the  tenant  is  entitled  to  compensation,  and  to  a  proportionate 
reduction  in  his  rent.* 


Performance 
of  covenant — 
a  condition 
precedent. 


Sect.  7.— SURRENDEB. 


A  lease  contained  numerous  covenants  by  the  lessees  as 
to  the  mode  of  working.     It  then  provided,  that,  if  the  lessees 


1  See  s.  14  of  the  Act  of  1881. 

3  ^ee  8.  67.  For  the  meanings  of 
rent  and  mining  lease  under  the  Act, 
see  ante  J  p.  158,  n.  ^. 


•  Bowser  v.  CJolby,  1  Ha.  139. 

*  lb,  109. 

*  lb. 

•  39  &  40  Vict.  c.  63,  s.  3. 
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should  give  notice  of  their  desire  to  give  up  possession  before 
the  end  of  the  eighth  year  of  the  term,  then,  ''  all  arrears 
of  rent  being  paid,  and  all  and  singular  the  covenants" 
on  the  part  of  the  lessees  having  been  performed,  the  lease 
should  be  void ;  "  but,  nevertheless,  without  prejudice "  to 
any  remedy  to  which  "  any  of  the  parties  "  might  be  entitled 
for  breach  of  any  of  the  covenants.  It  was  (notwithstanding 
the  sub-proviso)  held,  that  the  performance  of  all  the  cove- 
nants by  the  lessees  was  a  condition  precedent  to  their  right 
to  determine.^ 

Where  a   lease    empowered  the  lessee  to  surrender  upon  Application 
the  happening  of  an  "  inevitable  accident ; "    but  the  power  pric^Ung  ^ 
did   not    in   terms   apply   to   accidents    which    had    already  events. 
occurred;    it  was  held,  that  it  did  not  free  the  lessee  from 
the  liability  to  pay  rent;  although  the  lease  was  expressed 
to  commence   from  a  time   antecedent  to   the  happening  of 
the   accident   in   question;    and   the   reference  in  the  power 
was  to  accidents  "  during  the  continuance  of  the  said  term."^ 

Where  a  lease  contained  a  stipulation,  that  the  rent  should  ''  Fairly 
cease,  in  case  the  whole  of  the  coal,  so  far  as  the  same  could  ^^^"^ 
be  "  fairly  wrought,"  should  be  worked  out  before  the  expira- 
tion of  the  term,  it  was  held,  that  "  fairly  wrought "  did 
not  refer  to  profit,  but  meant  that  which  can  be  fairly  and 
properly  gotten  according  to  mining  usage  without  extra- 
ordinary difficulty  or  expense.® 

Where  a  lessee  has  power  to  surrender  upon  the  "  exhaus-  Effect  of 
tion  "  of  the  demised  mines,  he  may,  it  is  submitted,  surrender  ovaSitions 
as  soon  as  he  has  worked  all  that  it  is  possible  to  work  without 
infringing  his  other  obligations,  e.g.,  those  arising  from  his 
duty  to  leave  support  under  the  general  law,^  or  those  arising 
under  a  covenant  to  leave  specified  pillars  for  support,  or 
specified  barriers  against  water. 

A  power  to  surrender  "  at  anytime  "  upon  giving  a  specified  '\At  any 


time. 


^  Qrey  r.  Friar,  4  H.  L.  Gas.  565,  in  a  lease  of  salt  mines  an  **  inevitable 

aflSnuing  Friar  r.  Grey,  5  Exch.  584  ;  accident : "  see  ib, 

and  overruling  Grey  tr.  Friar,  15  Q.  B.  »  Griffiths  v.  Rigby,  1  H.  &  N.  237. 

901,  which  reversed  Friar  v.  Grey,  ib.  See    further,  as    to    this  case,   ante, 

^n.  p.  227. 

*  See  Jervis  r.  Tomkinson,  1  H.  &  *  See  poH^  p.  273. 
N.  195     An  influx  of  brine  is  probably 
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notice  means  what  it  says ;  and  the  lessee  is  not  obliged  to 
give  a  notice  expiring  at  a  date  which  corresponds  with  the 
commencement  of  the  tenancy.^  The  same  principle  does  not 
apply  to  mining  tenancies  as  to  ordinary  tenancies ;  both 
because  mining  works  are  essentially  experimental  and  hazard- 
ous, and  because  it  matters  not  at  what  season  of  the  year 
they  are  carried  on.  If  such  a  lessee  determines  at  a  time 
other  than  that  fixed  for  the  pa3niient  of  rent^  the  lessor  is 
entitled  to  an  apportioned  part  up  to  the  determination.^ 

Where  lessees  gave  notice  of  their  intention  to  surrender; 
and,  after  the  time  fixed  by  the  notice  had  expired,  continued 
for  two  months  to  work  out  portions  of  the  demised  coal, 
contending  that  it  was  usual  for  a  tenant  to  take  away 
such  portions  on  abandoning  a  colliery;  it  was  held,  that 
they  had  not  waived  the  notice.* 


Arbitration. 


Sect.  8.— ARBITBATION. 

Where  a  lease  contains  a  stipulation,  that  disputes  between 
the  lessor  and  the  lessee  shall  be  referred  to  arbitration, 
pursuant  to  the  provisions  of  the  Arbitration  Act,  1889 ;  and 
disputes  arise ;  the  Court  may,  on  the  application  of  either 
party,  direct  a  reference;*  under  which  payment  of  damages 
may  be  ordered.^  And  it  is  no  objection  to  directing  a  reference, 
that  arbitrators  cannot  grant  an  injunction ;  ®  or  that  there  can 
be  no  appeal  from  their  decision.'' 


Stamps. 


Sect.  9.— STAIIPS. 


Where  the  consideration,  or  any  part  of  the  consideration 
for  which  a  lease  is  granted,  or  agreed  to  be  granted,  consists 


1  Bridges  r.  Potts,  17  C.  B.,  N.  S. 
314. 

a  33  &  34  Vict.  c.  36.  This  appeared 
formeriy  to  be  doubtful :  see  Bridges 
e.  Potts,  17  C.  B.,  N.  S.  314. 

3  Jones  T,  Shears,  4  A.  &  E.  832. 
For  a  case  where  the  tenant  from 
year  to  year  of  a  stone  quarry  alleged 
a  custom  entitling  him  to  a  reasonable 
time  after  the  end  of  his  tenancy  to 
remove  stone  which  he  had  "  bnred." 


but    without    success,    see    Vint    r. 
Constable,  25  L.  T.,  N.  S.  324. 

*  See  Willesford  r.  Watson,  14  Eq. 
572  ;  8  Ch.  473  :  see  also  Mexborongh 
.r.  Bower,  7  Beav.  127  ;  Horton  r. 
Sayer,  4  H.  &  N.  643  ;  Wheatley  r. 
Westminster  Brymbo  Coal  Co.,  2  Dr. 
&  Sm.  347. 

'  Willesford  v.  Watson,  sup. 
«  lb, 

7  n. 
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of  any  produce,^  the  value  of  such  produce  is  deemed  a 
consideration  in  respect  of  which  the  lease  or  agreement 
is  chargeable  with  ad  valorem  duty.  And  where  it  is  stipu- 
lated, that  the  value  of  such  produce  is  to  amount  at  least 
to,  or  is  not  to  exceed,  a  given  sum ;  or  where  the  lessee  is 
specially  charged  with,  or  has  the  option  of  paying  after,  any 
permanent  rate  of  conversion ;  the  value  of  such  produce 
is,  for  the  purpose  of  assessing  the  duty,  estimated  at  such 
given  sum,  or  according  to  such  permanent  rate.^  A  lease 
containing  several  demises  for  distinct  terms,  and  at  distinct 
rents,  if  stamped  according  to  the  aggregate  of  the  stamps 
required  for  the  several  demises,  is  properly  stamped.^  A 
lease  at  a  dead  rent  and  a  royalty  is  liable  to  ad  valorem 
duty  and  a  10«.  stamp.^ 

Sect.  lO.—COSTS   OF  LEASE. 

With  respect  to  mining  leases  or  licences  or  agreements  Costs  of 
therefor,  the  remuneration  of  a  solicitor  is  regulated  accord- 
ing to  the  then  present  system  as  altered  by  sch.  2  to 
the  general  order  under  the  Sol.  Bemun.  Act,  1881.*  Primd 
facie  the  lessee  is  liable  for  expenses  properly  incurred  in 
preparing  the  lease.  These  include  the  fees  of  a  conveyancer 
whose  aid  is  reasonably  required.  But  they  do  not  include  the 
fees  of  a  mining  expert,  or  other  expenses  incurred  antecedent 
to  the  instructions  for  the  lease.  Nor  do  they  include  the 
costs  of  the  counterpart.  And  a  third  party  order  to  tax, 
obtained  by  the  lessee,  does  not  alter  the  nature  or  enlarge  the 
scope  of  the  liability  on  the  existence  of  which  the  order 
is  based.^ 

1  This  inclades  all  cases  of  reserva-  a  decision  under  the  Act  55  Geo.  3, 

tions  in  kind.  c.  184. 

s  Stamp  Act,  1891  (54  &  55  Vict.  *  Alpe,  148. 

c.  39),  8.  76.  '  See  s.  2  (c)  of  the  order. 

»  Boase  r.  Jackson,  3  Bro.  k  B.  185,  •  Be  Gray,  1901, 1  Ch.  239. 


U.M. 
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LICENCES. 


Interest  con- 
ferred by 
licence — 
generally. 


If  coupled 
with  grant, 
may  be 
limited  in  fee 
or  to  personal 
representa- 
tives. 


a.   Generally. 

A  LICENCE  to  dig  minerals  confers  no  estate  or  interest  in  the 
soil  or  mine  containing  them.  Nor  does  it  confer  any  estate 
or  interest  in  the  minerals  before  they  are  actually  gotten.  It 
merely  authorises  the  doing  of  an  act,  which  is,  primd  fam, 
unlawful.^  However,  a  licence  to  dig  minerals,  coupled  with 
a  grant  to  carry  them  away,  is  a  profit  a  prendre^  an  incorporeal 
hereditament  lying  in  grant.*  And,  if  exercised  by  an  actual 
taking  of  possession,  it  may  be  the  subject-matter  of  use  and 
occupation;^  and  (if  exclusive^)  may  be;  and  (even  if  non- 
exclusive^) probably  may  be  the  subject-matter  of  an  action  to 
recover  possession.  But  a  licence,  without  an  actual  taking  of 
possession,  cannot  be  the  subject-matter  of  an  action  to  recover 
possession.® 

A  licence  to  dig  minerals,  coupled  with  a  grant  to  carry  them 
away,  may  be  limited  in  favour  of  a  man  and  his  heirs; 
or  of  a  man,  his  executors  and  administrators.*^  In  the  former 
case,  it  creates  an  estate  in  fee  simple.^     In  the  latter,  it  gives, 


1  See  Norway  r.  Rowe,  19  Ves.  158  ; 
Doe  r.  Wood,  2  B.  &  Al.  738, 739,  741  ; 
R.  r.  St.  Austell  5  ih,  700,  701  ;  R.  c. 
Tremayne,  4  B.  &  Ad.  170  ;  Roberts  r. 
Davey,  Ih.  672  ;  Muskett  r.  Hill,  5  B. 
&  C.  707,  7  Scott,  855  ;  R.  r.  Fayle, 
27  L.  T.  05  :  St.  Aubyn  v.  St.  Aubyn, 
1  D.  &  Sm.  «19  ;  L.  &  N.  W.  R.  Co.  r. 
Ackroyd,  31  L.  J.  Ch.  691  ;  Norval  v. 
Pascoe,  34  ih.  85. 

a  See  Crocker  r.  Fothergill,  2  B.  & 
Al.  652,  661  ;  Wocxl  r.  Leadbitter,  13 
M.  &  W.  843  et  neq.  ;  Watson  r. 
Spratley,  10  Exch.  235  ;  Martyn  c, 
Williams,  1  H.  &  N.  817,  824,  827  ; 
Morgan   r.   Crawshay,  L.  R.  5  H.  L. 


319 ;  Sutherland  r.  Heathcote,  1892. 
1  Ch.  483,  484. 

'  Jones  r.  Reynolds,  4  A.  &  E.  bOo, 
809. 

^  See  poxt^  p.  246. 

*  See/;o^,  p.  245. 

*  Crocker  r.  Fothergill,  sup.  As  to 
what  amounts  to  a  taking  of  possession. 
8ee^(>^,  p.  246. 

7  See  Haigh  r.  Jaggar,  16  M.  &  W. 
525,  3  Exch.  54  ;  Martyn  r.  Williams, 
1  H.  &  N.  827,  829  ;  Can  r.  Benson, 
3  Ch.  525,  526. 

8  Martyn  r.  Williams,  1  H.  &  X. 
827,  829. 
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on  the  death  of  the  grantee,  an  estate  to  his  executors  or 
administrators,  if  the  duration  of  the  grant  has  been  fixed,  and 
has  not  then  determined.^  Indeed,  it  has  been  said,  that,  even 
if  the  duration  has  not  been  fixed,  an  estate  may  pass  to  the 
executors  or  administrators,  to  last  as  long  as  any  minerals 
remain  ungotten  f  at  all  events,  if  the  grant  can  operate  under 
the  Statute  of  Uses,  and  the  grantee  has  elected  that  it  shall 
so  operate.^  But  the  proposition,  even  in  the  latter  form,  is 
doubtful.^  And  if  it  be  well  founded,  the  election  must  be 
made  while  there  is  the  ])ower  of  electing.  The  executor  of 
the  grantee  cannot  elect.^  And  whether,  if  the  grantee  had 
discontinued  working,  the  executor  could,  after  a  considerable 
lapse  of  time,  again  enter  as  if  he  were  the  licensee,  is  also 
doubtful.^ 
A  licence   is   frequently  granted,   not   merely  to  a  person  Maybe 

J      •       1         V    J.  X  J  •  •  granted  to 

or  persons  named  simply  ;  but  to  a  person  named  in  conjunc-  persons  not 
tion  with  others  not  named,  but  described  as   his  partners  ^a-"^©*^- 
or  co-adventurers.      In  such  a  case  the  persons  not  named 
will,  equally  with  the  person  named,  be  entitled  to  exercise 
the  licence.'^ 

A  licensee  of  minerals,  with  a  grant  to  carry  them  away,  "Occupier" 
is    an     "occupier"    within    the    words    "owner,    lessee,    or  ci  or  Wat. 
occupier,"  entitled  to  give  the  notice  mentioned  in  section  78  ^^-  ^^*- 
of  the   Rail.  CI.  Act,  1846,  and  in  section  22  of  the  Wat. 
CI.  Act.® 

A  liceDsee,  as  such,  not  having  any  interest  in  the  soil,  Rateability. 
is  not  rateable.^     But  a  licensee  in  exclusive  occupation  of 
the  land  containing  the  mine ;    or   of  buildings,  machinery, 
and    roads    used    in   connection   therewith;    is    rateable    in 


1  See  Haigh  t\  Jaggar,  16  M.  &  W. 
525,  540  ;  Low  Moor  Co.  p.  Stanley 
Coal  Co.,  34  L.  T.,  N.  S.  186. 

«  See  Port  r.  Turton,  2  Wils.  170, 
172  ;  Atkinson  r.  King,  Jr.  R.  11  C.  L. 
o40,  per  May,  C.  J. 

»  See  Haigh  r.  Jaggar,  16  M.  &  W. 
525,  540,   3  Exch.  68,  69. 

■*  See  and  consider  Low  Moor  Co. 
f.  Stanley  Coal  Co.,  snip.  See  also 
Atkinson  v.  King,  2  L.  R.  (Ir.)  346, 
350,  per  Christian,  L.  J. 


*  Haigh  r.  Jaggar,  3  Exch.  64,  68, 
69. 

«  Ih.  54,  69,  70. 

7  See  Norway  v,  Rowe,  19  Ves.  158, 
159  ;  Doe  v.  Wood,  2  B.  &  Al.  724. 

•*  See  Mid.  R.  Co.  r.  Haunch  wood, 
&c.,  Co.,  20  Ch.  D.  562,  561.  As  to 
these  sections,  see  post^  pp.  335,  339. 

•  See  Morgan  v,  Crawshay,  L.  R. 
5  H.  L.  316  ;  Kittow  r.  Liskeard, 
L.  R.  10  Q.  B.  13  :cf.  R.t\  St.  Austell, 
5  B.  &  L.  693. 
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respect  of  such  land ;  ^  or  of  such  buildings,  machinery  and 
roads.^ 


Bare  licence. 


Licence 
clothed  with 
interest. 


b.  Bare  Licences  and  lAcences  clothed  with  Interests. 

A  bare  licence  may  be  created  by  parol.^  It  confers 
no  interest  in  the  minerals  authorised  to  be  dug  even  after 
they  have  been  dug ;  ^  although  it  enables  the  licensee  to 
maintain  an  action  for  their  recovery  as  against  a  mere 
wrongdoer,  who  removes  them.*  It  is  revocable ;  •  at  all 
events,  before  it  has  been  actually  exercised,  and  expense 
has .  been  incurred.^  And  a  conveyance  by  the  grantor  is 
sufficient  to  revoke  it.® 

A  licence  to  dig  minerals,  coupled  with  a  grant  to  carry 
them  away,  and  convert  them  to  the  grantee's  own  use,  must, 
to  be  legally  effectual,  be  created  by  deed.*  But,  if  created  by 
a  mere  written  contract,  followed  by  exercise  and  also  followed 
by  the  expenditure  of  money,  it  has  apparently  been  always 
effectual  in  equity.*^  Indeed,  it  has  been  held  effectual,  although 
created  by  a  mere  verbal  arrangement  with  an  agent,  and 
lUthough  the  agent  exceeded  his  authority;  the  principals 
having  stood  by  and  allowed  the  mining  operations  to  proceed, 
and  having  only  interposed  when  they  proved  successful.** 
And  if  created  by  a  mere  written  contract  for  a  valuable 
consideration,  an  action  has  always  lain  for  a  breach  of 
that  contract.*^     Such  a  licence  gives  to  the  grantee  the  right 


1  R.  r.  Fayle,  27  L.  T.  65  ;  Roads  v. 
Trumpington,  L.  R.  6  Q.  B.  56. 

*  Kittow  V,  Liskeard,  10  ib.  13. 

'  See  and  consider  Wood  r.  Lead- 
bitter,  13  M.  &  W.  844,  845. 

*  See  Haven,  &c.,  Co.,  20  Ch.  D.  160. 

*  See  Northam  r.  Bowden,  11  Exch. 
70  ;  where  the  plaintiff  had  a  licence 
to  dig  and  remove  tin,  and  for  that 
purpose,  but  without  having  any  in- 
terest therein,  to  dig  up  the  soil  with 
which  it  was  intermixed. 

*  See  Webb  r.  Paternoster,  2  Roll. 
Rep.  143,  152,  j^^  Dodderidge,  J.; 
Wood  f.  Leadbitter,  »up.  844. 

*  WaUis  V.  Harrison,  4  M.  &  W.  538. 
»  lb. 

■  Wood    V.    Leadbitter,    -vip.    845, 


854  ;  Doe  v,  Powell,  8  Scott,  N.  R. 
693,  701,  703  ;  Watson  v.  Spratley,  10 
Exch.  235  ;  Atkinson  r.  King,  2  L.  K. 
(Ir.)  340.  Wood  v.  Lake  (Sayer,  3),  a 
decision  apparently  to  the  contrary, 
cannot  be  supported:  see  Wood  t. 
Leadbitter,  sup.  850.  Cf.  Smart  r. 
Jones,  15  C.  B.,  N.  S.  717. 

10  See  Atkinson  v.  King,  Ir.  Rep.  11 
C.  L.  536,  540,  per  May,  C.  J. ;  2  L.  R. 
(Ir.)  320,  335,  per  Ball,  C,  Morris, 
0.  J.,  and  Deasy,  L.  J. ;  Christian,  L.  J., 
dissenting.  Cf.  White  r.  Jameson,  18 
Eq.  303. 

11  See  Harrison  r.  Ames,  15  L.  T. 
321. 

"  See  Smart  r.  Jones,  15  C.  B.,  N.  S. 
717. 
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of  property  in  snch  minerals  as  he  gets,  when  by  the  act 
of  getting  he  has  converted  them  into  chattels.^  It  may  be 
assigned  or  demised  inter  vivos ; '  but,  only,  so  as  to  pass  the 
legal  interest,  by  deed.®  It  is  capable  of  transmission  by 
will,*  or  of  devolution  on  intestacy.^    And  it  is  irrevocable.® 

c.  Excbmve  and  Non-exchmve  Licences. 

The  licensee  of  a  right  to  dig  minerals  in  a  particular  piece  Licence 
of  land,  although  empowered  to  carry  them  away,  and  convert  non-excln- 
them  to  his  own  use,  has  not,  primd  facie,  the  exclusive  right  **^^ 
to  dig  therein  J     The  licensor  may,  pnmd  facie,  himself  dig 
in  the  same  land ;  or  grant  as  many  other  similar  licences, 
exercisable   with  respect   to   the   same    land,    as    he   thinks 
fit®     And   it  is  difficult  to   impute  to  a  licensor  knowledge 
of  the  extent  of  the  licensee's  intended  operations,  or  other- 
wise of   his  objects  in  applying  for  the   licence;    so  as  to 
disable   the   licensor  from  himself  subsequently  working,  or 
empowering  others  to  do  so.®    It  follows,  that  one  licensee 
cannot,  primd  facie,  recover  possession   against   another  in 
respect  of   mines  lying  within  the   assigned  limits,  but  not 
connected  with  the  workings  of  the  former.^® 

A  licensor  cannot,  however,  sweep  away  from  a  non-exclu-  Rights  of 
sive  licensee  the  whole  of  the  benefit  of  the  licence.      The  licensee, 
rights  of  the  parties  must  be  reasonably  construed  ;^^     and 


»  Doe  r.  Wood,  2  B.  &  Al.  738,  739, 
741 ;  Garr  r.  Benson,  3  Ch.  534. 

*  Monntjoy^s  Cose,  Godb.  18  ;  Mus- 
kett  r.  Hill,  5  Bing.  N.  C.  694  ; 
Martyn  r.  Williams,  1  H.  &  N.  827. 

*  See  Barker  v.  Birkbeck,  3  Burr. 
1563;  Watson  r,  Spratley,  10  Exch. 
235. 

*  Monntjoy's  Case,  sup. 

*  Martyn  r.  Williams,  sup. 

*  Doe  r.  Wood,  sup.  738 ;  Wood  r. 
Leadbitter,  13  M.  ft  W.  845,  847; 
Muskett  V.  Hill,  sup.  707  ;  Suther- 
land r.  Heathcote,  1892, 1  Ch.  484. 

7  Mountjoy's*  Ca^,  Godb.  17 ;  1 
And.  307  ;  4  Leon.  147 ;  Moor,  174  ; 
Cheetham  v.  Williamson,  4  East,  469  ; 
Doe  17.  Wood,  sup.  739 ;  Carr  v.  Ben- 
son, sup.  532,  534,  636 ;  Haven,  &c., 


Co.,  20  Ch.  D.  160 ;  Sutherland  17. 
Heathcote,  1892, 1  Ch.  485,  486.  See 
also  Lee  r.  Stevenson,  E.  B.  &  E. 
512 ;  Newby  r.  Harrison,  1  J.  &  H. 
396.  In  Sutherland  v.  Heathcote, 
1891,  3  Ch.  517,  518,  520,  Vaughan 
Williams,  J.,  expressed  disapproval 
of  statements  such  as  that  in  the  text, 
but  they  are  justified  by  the  judg- 
ment of  the  Court  of  Appeal  in  the 
same  case  :  see  1892, 1  Ch.  478,  485. 

«  lb. 

•  Carr  r.  Benson,  sup.  534 :  cf. 
Jones  V.  Reynolds,  4  A.  &  B.  805,  808. 

i<>  Doe  r.  Wood,  sup.  724,  737,  739. 

"  Carr  v.  Benson,  sup.  534,  535. 
See  also  Lee  v.  Stevenson,  si^. ; 
Newby  v.  Harrison,  sup»  397. 
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the  licensor  must  not  disturb  the  licensee  in  hia  operations 
"  when  and  where  he  is  carrying  them  on."  *  Nor  can  a 
licensor  do  any  act,  which  will  defeat  the  known  objects  of 
a  non-exclusive  licensee  in  applying  for  his  licence,*  And, 
if  a  non-exclusive  licensee  has  taken  possession  of  a  partictilar 
mine,  and  has  actually  opened  and  worked  it,  he  is  probably 
entitled  to  recover  possession  against  any  person  who  ousts 
him ;  *  at  all  events,  if  he  is  entitled  to  the  exclusive  occupa- 
tion of  the  soil  containing  the  mine.*  Indeed  he  is  probably 
entitled  to  recover  possession,  even  if  he  has  only  taken 
actual  possession  of  a  particular  mine.^ 

However,  merely  digging  holes  in  the  soil  is  not  a  taking 
of  possession.  For  the  grantee  may  dig  merely  to  examine 
the  property ;  and  see  what  kind  of  bargain  he  is  about 
to  make,  or  has  made."  And,  in  order  to  take  possession  of 
a  seam,  something  more  must  be  done  than  clearing  out  an 
old  pit  which  has  not  yet  reached  the  seam ;  ^  however  great 
the  expense  of  so  doing  may  be,  and  however  obvious  the 
reference  of  the  expenditure  may  be  to  working  the  seam.^ 
And  it  seems  impossible,  by  merely  striking  into  a  particular 
seam,  to  acquire  possession  of  it ;  at  all  events,  if  it  is  exten- 
sive, and  runs  through  a  considerable  district,  or  through 
several  collieries.' 

As  against  a  mere  trespasser,  a  non-exclusive  licensee's 
rights  are  probably  larger  than  as  against  another  licensee.^'* 

Under  the  circumstances  above  stated,  the  desirability  of 
obtaining  an  exclusive  licence,  if  such  be  the  intention,  is 
obvions.  And  it  should  be  obtained  in  express  words.  An 
exclusive  licence  will  not  be  inferred  from  language  which 
is  not  clear  and  explicit."  In  Sutherland  v.  Heatkcot£^*  two 
the  effect  of  acte  of  ownership,  aee 


1  Satherland  v.  Hentbcote,  1892,  1 
Ch.  186,  jvr  Lindlej,  L.  J. 
«  Carr  c.  Benson,  3  Ch.  625,  532. 

*  Doe  V.  Wood,  2  B.  4  Al.  737  :  see 
Boads  V.  Tnimpin^D,  L.  R.  6  Q,  B. 

'  Roads  F.  Tmmpington,  tup. 

*  Carr  r.  Benson,  lup.  634. 

■  Jones  r.  HeTnolds,  7  C.  &  P.  335. 
'  Carr  r.  Benaon,  tup. 
'  lb.  636. 

*  Carr  v.  Benson,  tup.  634.    As  to 


ante,  pp.  56  et,  ug. 

'"  Doe  IP.  Wood,  sup.  742 ;  Newby  p. 
Harrison,  nup.  396  ;  Carr  v.  Benson, 
mp.  631,  633.  Cf.  Northam  v.  Bow- 
den,  II  Eich.  70,  cited  ante,  p.  24*. 
Cf,  also  Low  Moor  Co.  v.  Stanlej  Coal 
Co.,  34  L.  T.,  N.  S.  186. 

"  SatherUnd  v.  Heatbcole,  1892,  1 
Ch,  485. 

"  /*.  476. 
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persons,  who,  under  a  settlement,  were  respectively  tenant 
for  life  in  possession  and  tenant  for  life  in  remainder,  but 
with  a  joint  power  to  revoke  existing  and  appoint  new  uses, 
conveyed  and  appointed  certain  of  the  settled  lands,  ''  saving 
and  reserving  "  to  the  appointors,  '*  their  heirs  and  assigns, 
full  and  free  liberty  by  all  necessary  ways  and  means  to 
search  for,  get,  dig,  drain  and  carry  away  the  coal,  iron, 
stone,  and  minerals  which  may  or  shall  be  found  within 
the  several  lands  hereby  granted."  It  was,  notwithstanding 
the  word  "  the,"  held  that  the  saving  operated  as  a  regrant  of 
a  non-exclusive  licence  only.^ 

An  exclusive   licensee   has   not,   any    more   than    a    non-  Rights  of 
exclusive,   any  interest  in   the   soil;   or,   before    the    actual  licensee. 
digging,  in  the  minerals  authorised  to  be  dug.^     An  exclusive 
licensee  may  recover  possession  against  any  person  who  ousts 
liim  ;^  and   may  maintain   trespass    against   any   person  who 
encroaches  on  his  workings.^ 

d.  Licence  or  othsr  Instrument — Construction. 
In  Cheetham  v.  Williamson^  a  covenant  with,  and  grant  to,   Grants  held 

to  CF6&t6 

a  person,  that  it  should  be  lawful  for  him,  his  heirs  and  licences- 
assigns,  at  all  times  to  enter  upon  certain  lands  to  search  and  wliHamson 
dig  for  coal,  and  to  take  and  carry  away  the  same  to  his  and 
their  own  use,  was  held  to  create  a  licence  only.  And  the 
mere  fact  that,  by  the  same  instrument,  the  licensor  had 
derived  his  interest  from  the  licensee,  was  held  immaterial  so 
far  as  respected  the  construction  of  the  instrument.® 

So  in  Doe  v.  WoodJ     There  a  grant  was  made  to  A.,  his  Doe  v.  Wood, 
partners,   fellow-adventurers,   executors,    administrators,   and 
assigns,  of  free   liberty   to  dig  for  tin  and  all  other  metals 
throughout  certain  lands,  and  to  raise  and  dispose  of  the  same 

1  Affirming  S.  C,  1891,  3  Ch.  504.  Turton,  2  Wils.  172  ;  B.  v.  Fayle,  27 

See  also  Stanley  v.  Riky,  31  L.  R.  (Ir.)  L.  T.  66  ;  Low  Moor  Co.  v,  Stanley 

19G.  Coal  Co.,  33  L.  T.,  N.  S.  436,  444; 

«  See  Doe  r.  Wood,  2  B.  &  Al.  739  :  aflarmed,  34  ib.  186. 

see  ante,  p.  242.  <  4  East,  469. 

'  Even  a  non-exclusive  licensee  may  •  See  also  Mountjoy's  Case,  Godb. 

frequently  do  so  :  see  aiite^  p.  246.  17  ;  1  And.  307  ;  Moor,  174. 

*  Barker  v.  Birkbeck,  3  Burr.  1566  ;  7  2  B.  &  Al.  724. 
Wilson  r.  Mackreth,  ib,  1824  ;  Port  r. 
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to  their  o^m  use,  and  to  make  adits,  &c.,  Deceasary  for  the 
exercise  of  that  liberty ;  excepting  to  the  grantor  Uberty  to 
drive  any  new  adit  within  the  lands  "  granted,"  and  to  convey 
any  watercourse  over  the  premises  "  granted ; "  habendum 
for  twenty-one  years.  The  grantee  covenanted  to  pay  rent, 
rates,  and  taxes;  and  to  work  the  mines  during  the  term. 
And  the  grant  reserved  a  right  of  re-entry  to  the  grantor  on 
breach  of  coveoaDt  by  the  grantee.  It  was  held,  that,  inde- 
pendently of  the  right  of  re-entry,  the  grant  was  not  a  lease, 
but  only  a  Ucence  ;*  and  that  the  mere  reservation  of  a  right  of 
re-entry  could  not  convert  what  would  otherwise  be  a  licence 
into  a  lease,^ 

In  Atkinson  v.  King,^  a.  grant  in  these  words,  "I  agree  to 
allow  you  to  sink  pit  for  coal  in  B.  at  Is.  6d.  per  ton,  and  not 
to  allow  any  one  to  sink  on  any  coal  you  may  prove  in  the 
pit,"  was  said  to  be  a  licence.* 

In  Sutherland  v.  Heathcote,'  the  facts  of  which  have  been 
already  stated,^  it  was  held,  that  the  saving  clause  there  in 
question  did  not  operate  as  an  exception  of  the  minerals,  but 
only  as  a  regrant  of  a  licence  to  work  them.  The  saving 
clause  was  not  in  favour  of  a  prior  owner  in  fee  simple, 
but  merely  in  favour  of  the  donees  of  a  power  of  appoint- 
ment.^ 

In  Stanley  v.  Biky^  there  was  an  agreement  to  let  bog  ore 
for  three  years,  with  the  following  proviso  referring  to  the 
lessees ; — "  If  after  the  said  period  of  three  years  we  or  either 
of  us  shall  desire  to  continue  to  raise,  get,  and  take  away  the 
said  ore,  we,  or  either  of  us  so  desiring,  shall  be  entitled  to  do 
so,  on  pas'Hient"  of  the  royalty  therein  mentioned.  It  was 
held,  that  this  proviso  was  a  licence. 

In  Ex  parte  Hankey,*  A.  entered  into  an  agreement  with  B., 
authorising  him  during  the  then  present  year  to  dig  earth  and 


'  See  fllao  Norwaj  r.  Bowe,  19  Ves, 
158  ;  Mnskett  v.  Hill,  6  Bing.  N.  C. 
TOe,  707  ;  and  ef.  Kittow  ti,  Liakeard, 
L.  aiOQ.  B.  7,  13. 

*  A  proyiBO  torre-entry  iatrequently 
inserted  in  a  licence  ;  poft,  p.  250. 

'  Jr.  Eep.  II  C.  L.  540,  jier  May, 
C.J. 

*  Tbe  dictum  was  dissented  Erom  by 


Chriatian,  L.  J.,  io  the  Court  of  Appeal, 
2  L.  B.  (Ir.)  346,  350. 

«  1891,  3  Cb.  mi  ;  1892,  1  Cb.  475. 

'  A'Sle,  pp.  2J6,  247. 

'•  Cf.  on  tbis  point,  HamilloD  r. 
Dunlop,  10  A.  C.  813  ;  iioit,  p.  250. 

"  31  L.R.  (Ir,)  196. 

«  Mont.  4  M.  247. 
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make  bricks  on  two  pieces  of  land,  on  payment  of  specified  tenancies— 
sums  varying  according  to  the  quantity  of  the  bricks  to  be  Hankey. 
made.     It  was  held,  that  B.'s  estate  was  a  lease  for  a  year. 
In  Daniel  v.  Qracie}  the  proprietor  of  a  house  and  of  a  Daniels. 

.  Qracie. 

marl  pit  and  brick  mine  demised  the  house  by  an  unwritten 

agreement  to   the   plaintiff  from  a  day  named;  and  it  was 

at  the   same  time  agreed  without  writing,  that  the  plaintiff 

should  take  the  marl  pit  and  the  brick    mine,  and    should 

pay  quailerly,  at  the  usual  quarter  days,  8d.  per  solid  yard 

for  all  the  marl  that  he  got,  and  Is.  8d.  per  thousand  for 

all  the  bricks  that  he  made.     It  was  held,  that  the  agreement 

for  the  marl  pit  and  the  brick  mine  was  a  demise  from  yeai* 

to  year.* 

In  Re  Stroud^  A.  agreed  to  let  and  B.  to  hire  land  and  Re  Stroud. 
premises  at  a  fixed  surface  rent  for  the  purpose  of  brick- 
making.  B.  was  to  pay  8«.  per  thousand  for  the  bricks, 
and  to  make  at  least  4,000,000  a  year,  or  pay  rent  equal 
thereto  ;  and  he  was  not  to  excavate  beyond  the  depth  of 
eight  feet  without  special  licence.  It  was  held,  that  B.'s 
estate  was  either  a  tenancy  at  will  or  from  year  to  year. 

In  Low  Moor  Co.   v.   Stanley  Iron  Co.^^  a  bargain  and  Low  Moor 
sale  of  unopened  mines  to  a  person,  his  executors,  adminis-  iron  Co. 
trators,  and  assigns ;  not  followed  by  enrolment  or  by  liver}' 
of  seisin,   but  followed  by   possession;  was  held   at  law  to 
create  neither  a  lease  nor  a  licence,  but  onl}^  a  tenancy  at 
will. 

In   Haigh  v.   Jaggar'^  there   was   a  bargain   and    sale    of  Grant  held 

to  create 

the  coal  under  certain  closes  to  three  persons,  their  executors,  lease  for  term 
administrators,  and  assigns;  with  provisions,  that  from  and  afterwards- 
after  the   commencing   of  the   digging   and   sinking  any  pit  Haigh  t?. 

Jaggar. 

or  shaft  for  the  sale  of  the  coal,  the  grantees  should  have 
liberty  of  getting,  selling,  winning  and  working  for  any  tenn 
of  years  computed  from  the  time  when  they  should  begin 
to   sink,    until   six   acres  of  coal   should  be  gotten  ;  that  at 

1  6  Q.  B.  145.  Court  below  (33    ih,   436)  Haigh  r 

'  Cf.  Stoughton  V.  Leigh,  1  Taunt.  Jaggar  was  followed. 
402,  409.  M6   M.  &  W.   626,   3   Exch.    54. 

'  8  C.  B.  502.  See,  however.  Low  Moor  Co.  r.  Stanley 

*  34  L.  T.,  N.  S.  186 ;  in  disregard  Iron  Co.,  34  L.  T.,  N.  S.  186,  sup. 
of  Haigh  r.  Jaggar,  infra.    In   the 


create  tee — 
Hamilton  e, 
Daulop. 
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the  expiration  of  twelve  years  the  coal  should  be  measured, 
iind  if  six  acres  should  not  be  then  gotten  there  should 
lie  liberty  to  get  the  nngotten  portion  of  the  six  acres; 
and  when  six  acres  were  gotten  there  should  be  liberty  to 
get  the  remainder;  habendum  for  twelve  years  from  the 
2nd  Feb.,  1805.  It  was  intimated,  that  the  instrument 
operated  as  a  demise  for  twelve  years  from  the  2nd  Feb., 
1805,  and  as  a  licence  after  that  time. 

In  Hamilton  v.  Duniop,^  the  owner  of  the  whole  property 
conveyed  lands,  reserving  the  "  liberty  of  working  the  coal  " 
in  those  lands.  It  was  held,  that  he  had  reserved  the  whole 
estate  in  the  coal,  which  he  had  at  the  date  of  the  conveyance; 
and  not  a  mere  licence  to  work  it.' 


e.  Rent — Covenants — Distreis — Re-entry. 

Beni.  Payments  agreed   to   be  made  in  respect  of  a  licence  are 

in  the  nature  of  rent.^  As  in  the  case  of  a  lessor,*  a  licensor 
was  always  entitled,  even  before  the  Jud.  Acts,  to  a  remedy 
in  equity  for  an  account ;  and  that  irrespectively  of  whether 
he  was  also  entitled  to  an  injunction.^ 

Covenants  A  covenant  by  a  licensee  to  make  compensation  for  surface 

land.  damage,  or  to  repair  the  mine,  runs  with  the  land ;  *  and,  if 

entered  into  by  two  or  more  persons  jointly  and  severally, 
will  bind  an  assignee  of  any  of  them.^ 

Distress.  A  power  of  distress  is  inapplicable  to  the  subject-matter 

of  a  licence  as  such  ;  and  should  be  expressly  provided  for, 
if  such  be  the  intention.* 

Be-eiiti7—  A  proviso  for  re-entry  is  also  inapplicable  to  the  subject- 

matter  of  a  licence  as  such,*  Its  insertion  in  the  grant  is 
nevertheless  frequently  of  use.  For,  under  a  licence,  works 
may  be  erected,  and  corporeal  possession  had,  which  it  may 


1  10  A.  C.  813. 

■  See  also  SuthetlaQd  v.  Heathcote, 
1892,  1  Ch.  483  ;  ftud  cS.  that  case, 
ante,  p.  248.  Hamiltau  r,  Duulop 
appears  to  bsve  been  decided  upon 
general  principles,  and  not  upon  those 
of  Scotch  law  only. 

'  Er  parte  Hanltey,  1  Mont,  k  M. 
2-17. 


82. 


'  See  Wright  r.  Pitt,  12  Kq.  408. 
*  Martju  r.   Williams,  1  H.  Jc  N. 
7  ;  Norral  r.  Pascoe,  34  L.  J.  Ch, 


*  Anle.  p.  221. 


'  Nerval  r.  Pascoe,  mp. 

»  See  Ward  r.  Day,  4  B.  &  S.  358  ; 
Be  Koundwood  Colliery  Co.,  1S97, 
1  Cb.  391,  399. 

"  Koberts  r.  Davey,  4  B.  &  Ad.  664, 
672. 
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be  competent  to  the  grantor  to  resume.^  Where  the  grant 
of  a  licence  contains  a  proviso  avoiding  it  on  breach  of 
covenant,  the  proviso  is,  as  in  the  case  of  a  lease,^  considered 
to  be  inserted  for  the  benefit  of  the  grantor  only,  and  not 
for  the  benefit  of  the  licensee."  Subject  to  the  provisions 
of  section  14  of  the  Conveyancing  Act,  1881,  the  grantor 
may,  on  the  breach,  pronounce  the  grant  to  be  void  or  not, 
at  his  option.^ 

However,  even  independently  of  those  provisions,  the  Obligations 
grantor  must,  on  the  breach,  do  some  act  showing  his  intention  ^  ^^*° 
to  avoid  the  grant ;  and  cannot,  without  doing  such  act,  treat 
the  licensee  as  a  mere  trespasser.  He  may  not,  it  is  true,  be 
able  to  actually  enter,  as  in  the  case  of  a  lease  ;  or  to  do  more 
than  give  notice  of  the  avoidance.  But  such  notice  he  should 
give.*  And,  independently  of  tho  se  provisions,  whatever  may 
be  the  terms  of  a  proviso  for  re-entry,  they  should  be  strictly 
pursued.  Where  the  proviso  was,  that  the  grantor  might, 
on  breach  of  covenant,  avoid  the  grant  by  giving  the  licensee 
ootice  of  the  avoidance ;  and  the  notice  actually  given  was, 
that,  unless  the  covenant  was  thenceforth  observed,  the  grant 
would  be  avoided ;  it  was  held,  that  this  was  an  insufficient 
notice.*  And  the  provisions  of  section  14  of  the  Conveyancing 
Act,  1881,  restricting  the  right  of  forfeiture,'^  apply  *o  mining 
licences ;  a  "  mining  lease  "  under  the  Act  including  a  licence.^ 

And  the  acts  of  the  grantor  may  show  an  intention  on  Intention 
his  part  to  waive  a  forfeiture.  And  where  a  grantor  attempted  acts.* 
(although  illegally)  to  levy  a  distress,  and  afterwards  entered 
into  negotiations  to  grant  a  new  licence  on  the  expiration 
of  the  existing  one,  it  was  held,  that  such  an  intention  was 
sufficiently  shown.*  However,  the  exercise  of  a  right  of 
re-entry  may  sometimes  be  inferred  from  the  acts  of  the 
grantor,  where  those  acts  would  otherwise  have  been  wrongful.^^ 

»  Doe  r.  Wood,  2  B.  &  Al.  740.  661,  662. 

>  Ante,  p.  236.  *  Moskett  v.  Hill,  5  Bing.    N.   0. 

*  Roberts  r.  Davey,  tup,  664,  671,      694. 

672.  7  See  ante,  pp.  237,  238. 

*  Muskett  t.  HiU,  5  Bing.   N.  C.  »  See  ante,  p.  158,  n.  •. 

694  ;  8.  C.  7  Scott,  855.  »  Ward  <?.  Day,  4  B.  &  S.  337,  6  ih, 

*  Koberts  r.  Dayey,  4  B.  &  Ad.  664,      359. 

671, 672 ;  James  v.  Young,  27  Ch.  D.  "  Doe  r.  Wood,  2  B.  &  Al.  724. 
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For  a  vrongful  re-entry  the  licensee  may  bring  an  action.' 

/.  Stamps. 
A  licence  to  get  minerals  of  the  Duchj  of  Cornwall  for 
a  period  not  exceeding  one  year  is  exempt  from  stamp  duty.* 

>  2i, :  Mnskett   0.    Hill,   mp.    In  different :  Brand  v.    Bell's  Trwleer, 

ScoClaud   a   licensee,   who   had  been  11  M.  42. 

made  liable  for  flooding  an  adjoining  »  7  &  8  Vict,  c  6B,  e.  43.  An  {quit- 
mine,  was  held  disentitled  to  an  in*  able  assignment  of  a  licence  did  not 
demnity  fiom  his  licensor  ;  hut  it  (ormerlj  require  a  stamp  :  see  Hsiker 
was  Intimated,  that,  if  he  had  been  a  r,  Birkbeck,  3  Butt.  1663.  AstocoMc, 
leasee,  his  position  might  have  been  see  antt,  p.  241. 
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BANKRUPTCY  AND  DEATH  AND  CONSEQUENT 

DEVOLUTION. 


a.  Bankruptcy — Devolution. 

The  bankruptcy  of  any  partner  in  the  working  of  an  Dissolution 
ordinary  mine  or  quarry,  whether  he  is  a  partner  in  the  ^^.P^^*^®'" 
land  itself  also,  or  a  mere  co-owner  of  the  land,  operates,  it 
is  conceived,  as  a  dissolution,  of  the  partnership.  And,  if 
any  subsequent  working  is  carried  on  between  the  old  partner 
and  the  trustee,  it  is,  it  is  conceived,  by  virtue  of  a  fresh 
partnership  arrangement.  There  are,  no  doubt,  authorities 
declaring  that,  in  this  respect,  mining  partnerships  differ 
from  other  kinds  of  partnership.^  But,  unless  these  authori- 
ties are  taken  to  apply  to  cost-book  mines,^  they  cannot, 
it  is  conceived,  be  considered  law.^ 

A  person,  who  works  mines  or  quarries,  may  be  a  trader  Trader— 
in  the  sense  that  mining  operations  have  always  been  regarded  Jjipty  Act 
as  a  species  of  trade.^  He  may  not,  however,  necessarily  be 
a  trader  within  the  meaning  of  the  Bankr.  (Ir.)  Am.  Act, 
1872;^  and  it  may  be  important  to  consider  under  what 
circumstances  he  is  or  becomes  a  trader  within  the  meaning 
of  that  Act. 

The    Act  itself^  includes  in   its    specification   of  traders  Aium-mokers 

— brick- 

1  Feredayr.  Wightwick,  My.  855. 

49  ;  £x  parte  Broadbent,  1  M.  &  A  ^  See  ante^  p.  73,  n.  \  and  cases 

638.    See  awte^  p.  136,  n.  «.  there  cited. 

«  See  poit,  p.  530.  *  36  &  36  Vict.  c.  58. 

•See    Jefferys    r.    Smith,   3  Russ.  •  S.  4  ;  20&  21  Vict.  c.  60,  8.  90. 

167.    Cf.  Tatam  r.  Williams,  3    Ha. 
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alum-makers,^  brickmakers,'  aod  Umebumers.'  It  also  in- 
cludes  "persons  who  .  .  .  seek  their  liTing  by  buying  and 
"  seiling  .  .  .  goods  or  commodities,  or  by  the  workmanship 
"  or  conversion  of  goods  or  commodities."* 

The  owner  of  a  phosphate  mine,  who  sells  the  phosphate, 
is  not  within  the  latter  description.' 

Nor  is  a  person  who  digs  stones  from  his  own  quarry,  snd 
sells  them  ;'  although  he  may  become  so  by  purchasing  stones 
from  others,  if  the  purchase  is  on  an  extensive  scale,  and  he 
intends  to  carry  on  a  tradeJ 

Nor  is  a  person  who  works  a  coal  mine,  and  sells  the  coal ; 
whether  he  has  acquired  the  mine  for  that  very  purpose, 
or  Dot.^    And  the  mere  facts  of  his  buying  articles,  and  selling 

'  An  bIqiii- maker  was  formerly  held 
to  be  a  trader,  or  not,  according  as 
he  manufectured  indefieadentlj  as  a 
trade,  or  merely  manufactured  as  a 
mode  of  eojoying  the  protitg  of  his 
land :  see  Newton  i:  Hewton,  2  Wila. 
170  ;  Port  E.  Turton,  ib.  172  ;  Wat- 
IdnB  r.  Caddel,  1  B.  C,  C.  170  ;  Wells 
r.  Parker,  1  T.  K.  38  ;  Parker  v.  WellB, 
1  B,  P.  C.  515  ;  SutWin  r.  Weeley,  7 
East,  1*7  ;  Ei  jiai-le  Burgesg,  2  Ql.  t 
J.  200. 

*  A  brickmaker  was  formerly  betd 
to  be  a  trader,  it  he  purchased  or 
rented  laud,  and  manufactured  bricks 
thereout  for  public  sale  as  an  inde- 
pendent trade  (ilr  j/arfg  Hacrison,  I 
B.  C.  C.  173;  Wells  t:  Parker,™;!. 
34  ;  Parker  r.  Wells,  tK;j.  ;  Sutton  r. 
Weeley,  mp.  448 ;  ii  parte  Burgess, 
suji.  1»9  ;  Heane  v.  Rogers,  9  B.  Jc  C. 
S90) ;  or  if  the  produce  of  his  land 
was  merely  the  raw  material  of  a 
manufacture,  and  was  used  as  such 
(Wells  f.  Parker,  tup,') ;  or  if  be  pur- 
chased the  materials  of  his  manufac- 
tui-e  (£'x ^mrfe  Gallimore,  2  Rose,  424). 
Bu(  he  was  not  held  to  be  a  trader,  if 
he  merely  manufactured  as  the  most 
beneficial  means  of  enjoying  the  pro- 
fits of  bis  land  (£f  parte  Harrison, 
tap.  ;  Wells  !■.  Parker,  iiyi. ;  Parker  o. 
Wells,  tvp. ;  Siitfon  r.  Weeley,  mp. 
442  ;  Ex  parte  Giillimore,  mp.  :  Ex 
parte  Burgess,  evp. ;  Heane  t:  llogers. 


lup.  ;  Paul  V.  Dowling,  3  C.  t  P.  SO-i) ; 
whether  he  had  a  freehold  or  a  lea.-«- 
hold  interest  therein  (^Ex  parte  Galli- 
more,  mp. ;  Ex  parte  Bnrgess,  tup. : 
Be  Cleland,  2  Ch.  4C9>;  and  notwith- 
standing that  various  ingredients  were 
used,  and  that  by  the  manufactuK^ 
the  earth  was  changed  into  a  totally 
different  substance  (Satton  r.  Weelej, 
mp,  447).  And  manufacturing  gener- 
ally for  sale  did  not,  of  itself,  constiiiile 
him  a  trader,  if  be  had  acquire)  tht 
land  by  gift  or  devise  (Sutton  <: 
Weeley,  mp.  446,  447,  See,  however. 
Wells  r.  Parker,  tiip.  40)- 

'  The  same  distinction  was  foroierlc 

held  to  prevail  in  the  case  of  lime- 

bnmers,  as  in  the  case  of  alum -makers 

(as    to    which    see    tup.,    n. ') :   see 

Sutton  r-  Weeley,  tup.  447  ;  Er  parte 

Ridge,  1  Hose,  316  ;  Er  parte  Burgess, 

mp.  200  ;  Paul  r,  Dowling,  tup. 

*  S,  4  ;  20  &  21  Vict.  c.  CO,  a.  W), 

'  Exparte  Schomberg,  10  Ch.  173, 

'  Ex  parte  Gardner,  1  Bose,  377 : 

see  also  Ex  parte  Burgees,  tup.  2t"i. 

and  cf.  Steward  r-  Blakeway,  6  Eq, 

481. 


1611; 
inappe,il. 


Wells  r,  Parker,  1  T,  R.  3S 
Parker  t.  Wells,  1  B.  P.  C.  54; 
parte   Broadbent,   1   U.    &   A,   6i< 
Anon,,  FonbLBk-K.  251. 
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them  to  his  own  pitmen,  will  not  constitute  him  a  trader.^ 
But  if  he  procures  a  particular  species  of  coal  from  elsewhere 
on  an  extensive  scale,  to  sell  with  his  own,  and  so  render 
his  own  marketable ;  and  sells  them  together ;  he  becomes  a 
trader.*    For,  in  such  a  case,  he  both  buys  and  sells.® 

A  person  who  takes  a  lease  of  salt-works  and  brine-pits  for  Salt  mine, 
the  purpose  of  manufacturing  salt  out  of  the  springs  and  rock 
salt  on  the  demised  premises,  and  who  manufactures  salt 
accordingly,  and  sells  it,  is  not  within  the  description  ;  although 
these  several  acts  are  done  in  conjunction  with  another  person, 
and  for  the  common  benefit.^ 

Nor  is  a  person,  who  becomes  the  lessee  of  a  quarry,  and  Slate  quarry, 
works  it  up  into  slates  for  sale,  within  the  description.^  And 
he  is  not  brought  within  it  by  merely  selling  tools  and  gun- 
powder to  his  workmen.^  And,  of  course,  he  is  not  brought 
within  it  by  a  single  act  of  selling  spare  iron  to  a  builder  to  be 
used  in  buildings  on  the  premises.'' 

Nor  is  a  person,  who  smelts  iron  or  lead  ore  from  his  o\^n  Iron  mine— 

.    .  .       .  J         11      -i         •^i*       At.       J         -A*  lead  mine. 

mmes  mto  pig  iron,  and  sells  it,  withm  the  description ; 
although  various  ingredients  are  used  in  the  smelting,  and  by 
the  smelting  an  essentially  different  substance  is  produced.® 
Bat  where  a  person  not  merely  raises  iron  ore  from  his  own 
mine,  but  purchases  other  iron  ore  on  a  large  scale,  and  manu- 
factures and  sells  both,  he  becomes  a  trader.^  And,  if  the 
ore  bought  is  to  the  ore  raised  in  such  a  proportion  as  that  of 
65  or  70  to  35  or  30  per  cent.,  the  buyer  becomes  a  trader ; 
notwithstanding  that  the  ore  bought  may  have  been  bought 
for  the  pui*pose  of  making  the  ore  raised  a  marketable  com- 
modity.^^ Where  the  lessee  of  an  iron  mine  purchased  large 
quantities  of  pig  iron,  which  he  manufactured  into  cast  iron 
implements  for  the  purpose  of  working  the  mine ;  and  sold  to 

1  ExpaHe  Gallimore,  2  Rose,  424.  r.  Astley,  L.  R.  5  Q.  B.  19,  25. 

'  Port  r.  Turton,  sup,  170  ;  Exjyarte  ^  Re  Cleland,    sup, :    cf .  Ex  parte 

Gallimore,  sup,  Gallimore,  sup, 

*  See    and  consider  Anon.,  Fonbl.  '  Jia  Cleland,  sup, 

Bk.  R.  251.     Cf.  Sutton  c.  Weeley,  7  ^  gge  Watkins  c,  Caddel,  1  B.  C.  C. 

East,  448.  176  ;  Sutton  v.  Weeley,  sup.  447. 

*  Er  parte  Atkinson,  1  M.  D.  &  De  »  See  Watkins  v,  Caddel,  mp.  178  ; 
0.  300.    This  principle  was  doubted  Crawshay  v,  Maule,  1    Swanst.   52:J. 
in  Crawshay  r.  Maule,  1  Swanst.  518,  528.    Cf.  Wells  v,  Parker,  sup,  34,  31). 
523.  10   Turner  r.  Hardcastle,  11  C.   B., 

*  Re  Cleland,  2  Ch.  466  :  cf.  Kent  N.  S.  683. 
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persons  in  the  neighbourhood  the  surplus  of  the  cast  iiou, 
which  he  did  not  require  to  use  ;  whether  he  was  s  trader  or 
not  was  held  to  be  a  question  of  his  intention.^ 

Whether  or  not  there  is  a  trading  may,  in  doubtful  cases, 
depend  on  whether  the  Innd  is  ancillary  to  the  manufacture, 
or  the  manufacture  to  the  land.^ 

Similar  considerations  applied  in  England  under  the 
Bankruptcj  Act,  1869."  But  the  Bankruptcy  Act,  1683, 
abolished  the  distinction  in  England  between  traders  and 
non- traders. 

h.  Death* — Devolution. 
f  The  death  of  any  partner  in  an  ordinary  mine  or  quarry 
operates,  it  is  conceived,  as  a  dissolution  of  the  partnership/ 
Dower  may  be  due  of  mines  or  quarries  wrought  during  the 
coverture.*  And  it  is  immaterial,  in  order  that  a  right  of 
dower  may  accrue,  whether  the  mines  or  quarries  were  wrought 
by  the  husband,  or  by  lessees  for  years  under  him ;  and  whether 
such  lessees  paid  pecuniary  rents,  or  rents  in  kind  ;  and 
whether  the  mines  were  under  the  husband's  own  lands,  or 
imder  the  lands  of  another  person,  if  the  husband  had  obtained 
from  such  other  person  (not  a  mere  licence,  but)  a  grant  to 
take  the  whole  stratum.'  Dower  cannot  be  due  of  mines  or 
quarries  unopened^  during  the  coverture;  whether  Qnder  the 
husband's  own  lands,  or  under  the  lands  of  others ;  and 
whether  such  mines  or  quarries  were  left  unopened  by  the 
husband,  or  by  his  lessees." 


'  i>  paHe  Salkeld,  3   M.  D.  &  Do 

a.  125. 

*  See  Ex }>arin  Harrison.  1  B.  C,  C. 
178 ;  Wells  r.  Parker,  1  T.  K.  34.  Ct. 
Crowther  p.  Thorley,  31  W.  R.  564  ; 
H  cnse  under  b.  4  of  the  Comp.  Act, 

ise2. 

■  See  B.  4  1  sell.  1. 

*  It  has  always  been  necessary,  that 
a  will  ol  mioes  ahonld  be  executed 
with  the  same  formalities  as  a  will  oE 
surface  property :  see  Tort  r.  Tiirton, 
2  Wila.  172,  For  the  form  of  an  order 
in  an  admiaiBlration  action  for  the 
appointment  of  a  receiver  and  niannpor 


Hodson,  Croctford  v.  Salmon,  Set, 
767.  It  need  hanllj  be  said,  that 
mineralj  when  unsevered  are  part  of 
the  mine  or  quarry  containing  them, 
and  devolve  with  it,  and  not  aa  pure 
personal  estate :  see  Port  v.  Tnrton,  np. 

*  Notwithstanding  the  dictum  lo 
the  contrary  in  Fereday  r,  Wighttrick, 
1  R.  &  My.  49.  See  Tatam  r.  Williams, 
3  Ha,  355  :  cf.  as  to  bankruptcy,  antt, 
p.  263.     See  also  ante.  p.  136.  n  ', 

'  Stoughton  r.  Lagh,  1  Taunt,  403. 

■  lb. 

'  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  35  et  seq. 

'  SloHghtonr.  Leigh,  flip. 


CHAP.  Zm.]  CONSEQUENT   DEVOLUTION.  257 

Dower  may  be  assiscned  of  mines  or  quarries  either  coUec-  Assignment 
•^  ^  ^  of  dower 

tiTely  with  other  lands,  or  separately  of  themselves.^  It 
should,  it  has  been  said,  be  assigned  by  metes  and  bounds,  if 
practicable :  otherwise  either  by  a  proportion  of  profits,  or  by 
separate  alternate  enjoyment  of  the  whole  for  short  propor- 
tionate periods.^  In  assigning  dower  an  estimate  should  be 
made  of  the  annual  value  of  the  open^  mines  or  quarries  as 
part  of  the  value  of  the  estates  of  which  the  widow  is  dowable,* 
But  it  is  not  necessary  to  assign  any  of  the  open^  mines  them- 
selves, or  any  portions  of  them.  The  third  part  in  value  to 
be  assigned  may  consist  wholly  of  land  set  out  by  metes  and 
bounds,  and  containing  none  of  the  open'  mines.  Or  any  of 
the  mines  themselves  may  be  included  in  the  assignment; 
being  specifically  described,  if  the  particular  lands  in  which 
they  lie  are  not  also  assigned.  Or  the  enjo3rment  and  percep- 
tion of  the  profits  of  any  of  the  particular  mines  may  be 
divided.^  However,  at  the  present  day  dower  is  hardly  ever 
actually  assigned. 

On  the  death  of  any  tenant  in  common  or  coparcener  of  a  Co-owner, 
mine  or  quarry,  his  or  her  share  devolves  as  real,  and  not  as 
personal,  estate.^ 

On  the  death  of  any  partner  in  the  working  of  a  mine  or  Partner  in 
quarry,  who  is  a  mere  co-owner  of  the  land  itself,  his  share 
devolves  as  real,  and  not  as  personal,  estate.''  While,  however, 
this  is  quite  clear  as  a  principle,  its  application  to  a  particulai* 
state  of  facts  often  gives  rise  to  difficulties.  The  parties  may, 
for  example,  by  the  nature  of  their  operations,  leave  it  in 
doubt,  whether  they  have  not  constituted  themselves  partners 
in,  and  altered  their  relations  as  mere  co-owners  of,  the  land. 
Where  any  such  doubt  arises,  the  test  for  resolving  it  is  to  be 
found  in  the  answer  to  the  question.  Have  the  parties  treated 
their  operations  as  ancillary  to  the  land,  or  the  land  as 
ancillary  to  their  operations?  In  the  former  case,  their 
relations  as  co-owners  of  the  land  will  not  have  been  altered. 

»  lb,  *  Stoughton  t.  Leigh,  1  Taunt.  410, 

«  Ih,  411. 

*  As   to  open  and  new    mines  or  •  See  Steward  v,  Blakeway,  6   Eq. 
quarries,  see  ante,  pp.  35  et  seq.  481,  482,  jo^  Lord  Komilly. 

*  Stoughton  r.  Leigh,  1  Taunt.  410  :  7  ih, 
we  also  Hoby  r.  Hoby,  1  Vein.  218. 

M.M.  17 
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Ib  the  latter,  they  will.  Quarryiog  will  ireqaently  be  found 
to  come  under  the  former  case.  Snch  an  operation  as  digging 
out  iron  ore,  and  turning  it  into  iron  bars,  will  usually  be 
found  to  come  under  the  latter.'  If  two  or  more  persons  are 
co-owners  of  land,  and  carry  on  a  trade  as  ancillary  to  it,  and 
out  of  the  undivided  profits  of  the  trade  purchase  other  land, 
the  purchased  land  will,  on  the  death  of  one  of  them,  devolve 
as  real,  not  as  personal,  estate.* 

The  share  of  an  ordinary  partner  in  a  mine  or  quarry 
devolves,  primd  facie,  as  personal  estate."  But,  of  course,  his 
interest  in  land  will,  in  case  an  intention  to  that  effect  be 
clearly  indicated,  devolve  as  real  estate.* 

Where  mines  or  quarries  are  vested  in  trustees  for  a  partner- 
ship or  company  in  trust  for  the  individual  members  in  pro- 
portion to  their  shares,  the  interest  of  each  member,  although 
an  interest  in  the  land,  may  lawfully  be  bequeathed  to  a 
charity.*  Shares  in  Irish,  or  Scotch,  or  foreign  mines,  were 
never  witbin  the  policy  of  the  Mortmain  Acts.^ 

Questions  of  construction  have  arisen  under  leases,  whether 
sums  payable  by  the  lessee  are  in  the  nature  of  rent,  and 
devolve  upon  the  heir  of  the  lessor;'  or  constitute  a  mere 
debt,  and  pass  to  his  personal  representatives.^ 

Ore  is  analogous  to  money,  and  a  reservation  of  ore  or 
toll  will  go  to  the  remainderman  as  money,  although  made 
payable  to  the  lessor,  his  heirs  and  assigns.* 

The  Apportionment  Act,  1870,^®  applies  to  rents  or  royalties 
reserved  at  fixed  periods."     But  it  does  not  apparently  apply 


muBt  be  taken  to  have  overriileil 
Morris  r.  Glynn,  27  Beav.  218.  Bnl 
otherwise,  if  they  held  in  trust  for 
the  undertaking  geuersll;  :  Haj-ter  r. 
Tucker,  mj/. 

'  Baker  r.  Sutton,  1  Keen,  234.  For 
the  ti)rin  of  the  order,  see  ib. 

?  See  Barrs  r.  I,ee,  33  L.  J.  Ch.  -137. 

'  See  Hatherton  r.  Bradbunie,  13 
Sim.  5!lil. 

'  Campbell  r.  Leach,  Amb.  US; 
Gee  also  Basset  r.  Basset,  ib.  843. 

II  33  i;  34  Vict.  c.  S5. 

"  See  Llewellyn  r.  Roue,  2  Eq.  27. 
a  UcuLsion  under  i  &,  6  Will.  4,  c.  22. 


'  lb.  481,  per  Lord  Romilly. 

'  Steward  i'.  Blakeway,  6  Eq.  479  ; 
4  Ch.  003. 

'  Crawsbay  f.  Maule,  1  Swanst. 
->Oti ;  Steward  t.  Blakcwaj,  ti  Eq.  4nl  ; 
3.  22  of  Partnership  Act.  ISStO. 

■"  See  Bftlmaiu  r.  Shore,  y  Vea.  500. 

>  SceMortiuainandChnrit.  Uses  Act, 
1H91,  54  S:  55  Vict.  c.  73.  Previously 
to  Ihis  Act,  if  trustees  held  in  trust 
for  the   individual   members  in  [>ro- 

could  bequeath  his  shaic  to  a  charity  : 
Hayter  r.  Tucker,  4  K.  U  J.  243,  24(i ; 
Enlwislle  r.  Davis.  4  Eq.  272  ;  which 
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to  royalties  payable  at  iincertain  times,  and  depending  upon 
acts  within  the  will  and  pleasure  of  the  party  who  is  to  pay ; 
such  as  royalties  payable  upon  a  sale  of  the  produce  of  the 
mine  or  quarry.^ 

The  proper  principle,  on  which  an  apportionment  of  rent  Rent  appor- 
should  be  made,  where  a  man  dies  intestate,  having  been  the  where 
owner  in  fee  of  a  mine,  and  the  lessee  for  a  term  of  the  over-  ^^6^®°*^ 

^ '  ^  deyomtion  of 

lying  surface;  and  either  property  is  valueless  without  the  mine  and 
other ;  and  the  heir-at-law  and  administrator  are  desirous  that 
both  properties  should  be  let  together  to  the  same  tenant ;  is 
to  assume  the  mine  and  the  surface  to  have  always  been 
differently  owned,  and  then  to  calculate  what  rent  the  mine 
owner  would  have  to  pay  for  the  use  of  the  surface.* 

Mining  rents   and   royalties   were   always  personalty,   not  Mortmain, 
realty,  for  the  purposes  of  the  Mortmain  Acts.® 

Where  the  tenant  for  life  of  a  settled  mine  or  quarry,  in  Devolution— 

*  mineralH  or 

the  exercise  of  his  right,  works  it,  the  minerals,  which  by  the  their  pro- 
working  he  has  converted  into  chattels,  devolve,  on  his  death,  ^^  *' 
on  his  personal  representative,  and  not  on  the  remainderman  ;^ 
the  tenant  for  life  having  made  them  his  absolute  property.  ^ 

Salt  pans  erected  for  the  purposes  of  salt  works  by  a  tenant  Devolution— 
in  fee  simple,  which  were  removable,  have  been  held  to  go  to  movable 
the  heir,  and  not  to  the  executor ;  the  salt  works  having  been  ®°^^**- 
necessary   for  the   enjoyment   of  the    inheritance.®     It    has, 
however,  been  held,  that,  where  a  tenant  for  life  or  in  tail 
erects  a  fire-engine  to  work  his  colliery,  it  will,  on  his  death, 
devolve  as   personalty,    and  not  go  with   the   estate   to   the 
remainderman;  a  colliery  having  always  been  considered  as 
a  species  of  trade.''     The  question,  whether  such  articles  as 


*  St.  Aabyn  p.  St.  Aubyn,  1  Dr.  & 
Sm.  611.  This  was  a  decision  under 
4  &  5  Will.  4,  c.  22,  the  language  of 
which  is  rents,  annuities,  and  other 
payments  "made  payable  or  coming 
due  at  fixed  periods."  The  language 
of  the  Act  of  1870  (83  &  34  Vict, 
c.  35,  8.  2)  is  different ;  being  "  rents, 
annuities,  diyidends,  and  other 
periodical  payments '^in  the  nature  of 
income."  But  '*  periodical  payments  " 
would  probably  receive  the  same  con- 
struction   as    "payments    at    fixed 


periods."    See,  however.  Set.  1768. 

>  See  Guest  v.  East  Dean,  L.  R.  7 
Q.  B.  342  ;  Kittow  r.  Liskeard,  10  ib. 
13.    Cf.  Ley  v.  Ley,  6  Eq.  174. 

»  Brook  V.  Badley,  4  Eq.  106. 

*  Stuart  V.  Bute,  1  Dow.  86. 

*  See  aTttef  pp.  &2et  seq.  See  Portr. 
Turton,  2  Wils.  172.  As  to  lunatics, 
see  ante,  p.  72. 

*  Lawton  v.  Salmon,  1  H.  Bl.  259,  n. 
'  Lawton  r.  Lawton,  3  Atk.  13,  16  ; 

Dudley    v,  Warde,    Amb.   112,   114; 
Ward  r.  Dudley,  57  L.  T.  20 :  see  also 

17—2 
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materials  laid  down  for  making  waggon-ways,  or  Euch  articles 
as  fire-engines,  are  fixed  to  the  freehold,  and  pass  therewith 
to  the  heir  or  remainderman ;  or  go  to  the  personal  repre- 
sentative of  the  party  erecting  them ;  will  sometimes  be 
determined  by  the  custom  of  the  district  in  question.^ 

ante,  p.  73  d.*,  uid  other  cases  tbere  As  Mbnildicgs  and  machinery  erected 

cited.     See  Wake  v.  Hall,  8  A.  C.  195,  under   the   Derbyshire    custcms,   eee 

210.  Wake  r.   Hall,   mip.   195,  2H; ;  p.at. 

1  See  Lowther  r.  Cavendish,  1  Eden,  p.  672,     As  to  Scotch  law,  see  Bun  r. 

99,  lis.    An  inquiry  on  the  subject  Brand,  1  A.  a  762. 
will,  If   uecesaaiy,   be   directed :    ib. 


CHAPTEB  XIV. 

NEIGHBOURS— SUPPORT. 

PART  A.— GENEBAL  PRTNCIPLBS— NATUBE  OP  RIGHT. 

a.  General  Principles* 

It  has  been  seen,  that,  where  mines  subjacent  to  a  surface,  Generally, 
and  the  surface,  are  differently  owned ;  whether  such  owner- 
ship has  always  been  separate,  or  the  separation  has  been 
effected  by  some  instrument  of  severance  ;  the  mines  and  the 
surface  are  separate  tenements,  and  possess  all  the  incidents 
of  separate  ownership.^  Of  course,  the  same  principle  applies, 
where  an  underlying  and  an  overlying  mineral  property  are 
differently  owned.*  And,  d  fortiori,  it  must  apply,  where 
mines  are  differently  owned  from  a  laterally  adjacent  sur- 
face; or  where  two  laterally  adjacent  mineral  properties  are 
differently  owned.  Where  any  of  these  states  of  things  exists, 
it  is  important  to  ascertain  what  the  mutual  rights  and  duties 
of  the  adjoining  owners  are. 

**  When  anything  is  granted,  all  the  means  to  attain  it  and  Grant 
all  the  fruits  and  effects  of  it  are  granted  also ;  and  shall  pass  everything 
inclusive  together  with  the  thing  by  the  grant  of  the  thing  neceesary  to 
itself,   without  the  words  cwm  pertinentiis,  or  any  such  like  of  thing 
words.    Cuicunque  aliquid  conceditur,  conceditur  etiam  et  id  sine  ^™^ 
quo  res  ipsa  non  esse  potuiV^  *    A  grant  of  mines,  therefore, 
carries  with  it,  prima  fade,  the  power  to  dig  them.*    And,  in 
like  manner,  a  grant  of  the  surface  involves,  primd  facie,  the 
right  to  have  that  surface  preserved  in  its  natural  state.^    And 
the  case  is  precisely  the  same  where  there  is  an  exception  of 

1  See  ante,  pp.  42,  79, 80.  E.  &  B.  149,  8  5.  L.  C.  360  ;    Smith 

«  See  Mundy  f .  Rutland,  23  Ch.  D.  v.  Darby,  L.  R.  7  Q.  B.  722  ;  Ramsay 

81,89,96;  iZe  Geraid  and  L.  &  N.  W.  ».   Blair,  1  A.  C.  703;   Pquntney  tr. 

R.  Co.,   1894,  2  Q.  B.  916  ;    1895,  1  Clayton,  11  Q.  B.  D.  839  ;  Robinaon 

Q.  B.  459.  r.  Milne,  53  L.  J.  Ch.  1074. 

'  Shep.  Touch.  89.  «  Pountney  t?.  .Clayton,  mp, ;  Mid. 

*  lb. ;    Rowbotham  v.  Wilson,    8  liaiL  Co.  r.  Robinson;  16  A.  C.  27. 
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mines,  or  of  the  surface.  For  "  what  will  pass  by  words  in  a 
graDt  will  be  excepted  by  like  words  in  an  exception."  * 

And  where  it  is  not  known,  whether  mines  have  been  the 
subject  of  grant  or  of  exception,  but  it  is  merely  known  that 
their  ownership  is  in  fact  distinct  from  the  ownership  of 
adjoining  property,  similar  principles  apply.  For  it  is  a  rule 
that  every  man  may  use  his  property  as  he  pleases,  and  make 
the  moat  of  it.'  "  The  general  rule  of  law  in  both  countries' 
is,  that  the  owner  of  one  piece  of  laud  has  a  right  to  use  it  in 
the  natnral  course  of  user,  unless  in  so  doing  he  interferes 
with  some  right  created  either  by  law  or  contract.  And,  as  a 
branch  of  that  law,  the  owner  of  the  minerals  has  a  right  to 
take  away  the  whole  of  the  minerals  in  his  land,  for  such  is 
the  natural  course  of  user  of  minerals ;  and  a  servitude  to 
prevent  such  an  user  must  be  founded  on  something  more 
than  mere  neighbourhood."* 

There  is,  however,  another  rule,  expressed  by  the  maxim, 
nc  utere  too  ut  alienum  tion  lada«,  that  a  man  must  not  in  the 
user  of  his  property  do  an  in/urio  to  bis  neighbour.'  This  is 
a  mere  corollary  from  the  previous  rule.  For  the  general 
right  of  every  person  to  use  and  enjoy  his  own  property  must 
be  so  limited  as  to  secure  every  other  person  in  the  enjoyment 
of  a  corresponding  right. 


6.  Nature  of  Right. 
(n)  QeneraUy. 

Lateral  wid  Support  may  be  lateral  or  vertical,   or  partly  lateral  and 

Tertical  aup-  ,  *^*^         .      ,         ,      ,  ,  ,  ■  ,        ,  , 

port.  partly   vertical.      It   has  been    often    said,    that   there   is   a 

difTerence  in  principle   between  the  right  of  lateral  and  the 

right  of  vertical  support.'     But  it  is  difficult  to  refer  to  any 


'  Shep.  Touch.  100;  Cftrdigan  «. 
AimiUge,  2  B.  &  C.  207  ;  Goold  e. 
O.  W.  Deep  Coal  Co.^  12  L.  T.,  N.  S. 
844. 

■  Bee  CTompton  v.  Lea,  19  Eq.  126 : 
see  >lso  Ejlanda  r.  Fletcher,  L.  B.  3 
H.  L.  338. 

*  EDgUnd  and  Scotland. 

'  Wilson  F.  Waddell,  2  A.  C.  99. 
/MT  Lord  Blackburn. 

>  3ae  Hanis  i>,  Ryding,  5  U.  A  W. 


73  ;   Bowbotham  v.  Wikon,  S  H.  L. 

Cas.  360 ;  Smith  c  Darbj,  L.  R.  J 
Q.  B.  723  ;  Eadon  v.  JeScock,  L.  R. 
7  El.  387,  396 ;  Crompton  r.  Lea, 
ntp.  ;  Butterknowle,  Jcc.,  Co.  r.  Bishop 
Auckland,  lie,  1906,  A.  C.  310,  320. 

'  See  Bowbotbam  r,  Wilson,  8  E.  i; 
B.  118.  per  Bnunwell,  B.  ;  Roger,  r. 
Taylor,  2  H.  &  N.  83*,  835,  ptr  Wat- 
son, B. ;  Hunt  r.  Peake.  Job.  7U9. 
710,  per  Wood,    V,.C. ;   Bichatds   r. 
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principle  applicable  to  the  former  right,  which  does  not 
equally  apply  to  the  latter;  and  it  is  submitted,  that  the 
two  rights  depend  upon  precisely  the  same  principles.^ 

Support,  whether  lateral  or  yertical,  may  be  support  for  Natural  and 
land  in  its  natural  state;  whether  uncovered  by  water,  or  gtate. 
coYered  by  water  the  presence  of  which  is  due  to  natural 
causes.  Or  it  may  be  support  for  land  in  its  non-natural 
state;  whether  artificially  burdened  by  a  building  or  a  canal 
or  reservoir,  or  artificially  weakened  by  an  excavation,  or 
otherwise  artificially  altered.  Between  the  rights  to  these 
two  kinds  of  support  there  is  a  wide  distinction  in  principle. 

Where  a  right  of  support,  whether  lateral  or  vertical,  exists  Right  for 
for  land  in  its  natural  state,^  the  right  is  not  a  mere  ease-  natural  state 
ment;  in  the  sense,  at  all  events,  of  a  conventional  easement.^  Sient^^*^ 
"  In  the  natural  state  of  land  one  part  of  it  receives  support 
from  another,  upper  from  lower  strata,  and  soil  from  adjacent 
soiL  This  support  is  natural,  and  is  necessary  as  long  as  the 
status  quo  of  the  land  is  maintained;  and,  therefore,  if  one 
parcel  of  land  be  conveyed,  so  as  to  be  divided  in  point  of 
title  from  another,  contiguous  to  it,  or  (as  in  the  case  of 
mines)  below  it,  the  status  quo  of  support  passes  with  the 
property  in  the  land,  not  as  an  easement  held  by  a  distinct 
title,  but  as  an  incident  to  the  land  itself,  sine  quo  res  ipsa 
haberi  non  debet.  All  existing  divisions  of  property  in  land 
must  have  been  attended  by  this  incident,  when  not  excluded 
by  coutract ;  and  it  is  for  that  reason  often  spoken  of  as  a 
right  by  law ;  a  right  of  the  owner  to  the  enjoyment  of  his 


Jenkins,  17  W.  R.  31,  j)er  KeUy,  C.  B., 
and  Martin,  B.  Cf.  Angus  v.  Dalton, 
3  Q.  B.  D.  120,  p^  Cockbum,  C.  J., 
and  Mellor,  J. 

^  See   Humphries  r.    Brogden,    12 
Q.  B.  743,  744,  746,  2/er  Lord  Camp- 
bell; Cal.  R.  Co.  V,  Sprot,  2  Macq. 
451,  per    Lord     Crauworth ;     Row- 
botham  r.  Wilson,  sup.  142,  per  Wat- 
son   and    Martin,    BB. ;   Bonomi   v. 
Backhouse,  E.  B.  &  E.  642,  per  Erie, 
J.;  Angos  r.  Dalton,    sup.    99,  per 
Lush,  J. ;  Dalton  v.  Angus,  6  A.  C. 
791,  793,  j>^  Lord  Selborne  (see  also 
752,  754);  Chapman  r.  Day,  47  L.  T. 


708,  per  Denman,  J. 

«  See  post,  pp,  272—275. 

'  See  Rowbotham  r.  Wilson,  8  E.  & 
B.  124,  146,  161,  162,  155,  8  H.  L.  C. 
348  ;  Solomon  v.  Vintners*  Co.,  4  H.  & 
N.  597 ;  Bonomi  v.  Backhouse,  E.  B . 
&  E.  636,  637,  654  ;  Backhouse  v. 
Bonomi,  9  H.  L.  C.  612,  613  ;  Hunt 
V,  Peake,  Joh.  710 ;  Birmingham  v. 
Allen,  6  Ch.  D.  287  ;  Angus  r.  Dalton, 
4  Q.  B,  D.  167,  184  ;  Dalton  r.  Angus, 
6  A.  C.  742,  772,  791,  808  ;  Bell  r. 
Love,  10  Q.  B.  D.  559  ;  Pountney  r. 
Clayton,  11  Q.  B.  D.  838. 
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own  property,  as  distinguished  from  an  easement  supposed  to 

be  gained  by  grailt;  a  right  for  injury  to  wliich  an  adjoining 

proprietor  is  responsible  upon  the  principle  sic  vtere  too  vt 

alienum  nonladat."^     "Land  which  affords  support  to  land  is 

affected  by  the   superincumbent  or  lateral  weight,  as  by  »n 

easement  or  servitude ;  the  owner  is  restricted  in  the  use  of 

his  own  property  in  precisely  the  same  way  as  when  he  has 

granted  a  right  of  support  to  buildings.     The  right,  therefore, 

in  my  opinion,  is  properly  called  an  easement,  as  it  was  by 

Lord  Campbell  in  Humphriet  v.  Brogden ;  *  though  when  the 

land  is  in  its  natural  state,  the  easement  is  natural  and  not 

conventional."' 

Bat  sot  an  The  right  in  question  is  not,  however,  an  absolute  right  of 

absolute  right  ,,  .      >  -   i         » 

ot  property,      property ;  or,  at  all  events,  an  absolute  right  of  propei*ty  m 

the  same  sense  aa  a  right  to  prevent  a  trespass  on  one's  land.* 

A  surface  owner,  as  such,  has  not,  for  instance,  any  right  to 

the  minerals  by  which  his  surface  is  supported.     The  property 

in  such  minerals  belongs  exclusively  to  the  mine  owner.     And 

if  a  trespass  is  committed  in  respect  of  the  minerals,  the  mine 

owner  is  the  person  entitled  to  take  proceedings.'     A  surface 

owner,  as  such,   cannot,  moreover,  insist  upon  the  minerab 

being  kept  in  their   natural   state.*     The   mine  owner  may 

remove   every  particle  of  his  minerals,  even  including  those 

immediately  adjacent  or  subjacent  to  the  surface,  if,  for  the 

natural  support  which  such  minerals  would  have  afforded,  he 

substitutes  artificial  support.' 

1  Per  Lord  Selborae  in  OalCon  v.  E.  &  B.   167  ;   BoDomi  r.  Backboiue, 

Angus,  6  A.  C.  T91.  E.  B.  &  E.  637,  l>55,  656  )   Bacbhoiue 

"  12  Q.  B.  742.  r.  Bonomi,  9  M,  L.  C.  608,  512  ;  EadoQ 

'  DaltOD    r.  Angus,    lup.  792,  per  v.  Jeffcock,  L.  R.  7  Ezch.395  ;  Bower 

Lord  Selborae  ;  see  also  830,  per  Lord  r.  Pente,  1   Q.  B.  D.  325,  327  ;  Laoib 

Watson.  c.  Walker,  3  ib.  396.  4U1  ;  Atlinsou  r. 

•  The  nature  oF  tbc  right  lias  been  King,  I.  R.  II  C.  L.  641  ;  Calton  c. 
laid  down  too  broadl/  in  many  of  the  Angug,  6  A.  C.  752  ;  Diion  r.  White, 
cases.  8  ib.  842  ;   Uitchell  r.   Dartej  Uain 

•  Harris  r,  Ryding,  6  M.  &  W.  74,  CoUlerj  Co.,  14  Q.  B.  D.  140 ;  Darlej 
76.  Main   Colliery    Co.    r.    Mitchell,    II 

•  See  Bonomi  r.  Backhouse,  sup.  A.  C.  133,  134,  141,  145,  148.  149, 
6oo,per  Willes,  J.  ;  Dalton  e.  Angua,  161  ;  QlaagOW  c  Farie,  13  ib.  685; 
tup.  808,  per  Loni  Blackburn.  Be  Gerard  and  L.  k  N.   W.  B.  Co., 

'  See  Harris  c.  Byding,  5  M.  &  W.  1895,  I  Q.  B.  470,  471.  The  dicU  to 
74,  76;  Humphries  r.  Brogden,  12  the  contrary  of  Christian,  L.J.,  in 
Q.  B.  744 :  Rowbotham  r.  Wilson,  8      Atkinson  b.  Kiug,  3  L.  E.  (Ir.)  S40, 
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Where  a  right  of  support,  whether  lateral  or  vertical,  exists  Kig^^  ^^^ 

.  rr       >  >  landinnon- 

for  land  in  its  non-natural  state,^  the  right  is  not  in  any  sense  natural  state 
a  right  of  property,  but  it  is  essentially  only  a  conventional  ^^  ®*8®™®^  • 
easement.^     But  although  the  two  rights  stand  upon  different 
footings  as  to  the  modes  of  acquiring  them,  the  character  of  the 
rights,  when  acquired,  is  in  each  case  the  same.° 

Where  a  right  of  support  exists,  whether  lateral  or  vertical.  Degrees  of 
and  whether  for  land  in  its  natural  state,  or  for  land  in  its  measured. 
non-natural  state,  degrees  cannot  be  measured  out  to  which 
the  right  will  extend.^  In  some  cases  the  minerals  giving  the 
support  may,  as  in  the  case  of  hsematite  ore,  be  extremely 
friable,  and  lie  in  irregular  beds ;  so  as  to  render  it  impossible 
to  calculate  what  extent  of  support  may  be  sufficient.^  In 
other  cases  the  line  dividing  the  adjoining  lands  may  traverse 
a  bed  of  sand,  or  a  marsh,  or  a  loose  gravelly  soil  ;^  or  a  bed  of 
"running silt,"''  or  brine,® little  distinguishable  from  water;  so  as 
to  render  it  certain,  that  a  considerable  extent  of  support  will 
be  necessary.  In  other  cases  the  minerals  giving  and  receiving 
the  support  may,  as  in  the  case  of  asphalt  or  pitch,  be  of  such 
a  kind,  that,  if  the  mineral  giving  the  support  is  worked,  the 
mineral  receiving  the  support,  when  thus  exposed  to  the  atmo- 
sphere, will  melt  and  ooze  away.®  In  other  cases  again  the  line 
dividing  the  adjoining  lands  may  traverse  a  quarry  of  hard 
stone  or  marble  ;  so  as  to  render  it  certain,  that  a  very  small 


342,  344,  860,  are  unsustainable.  Cf. 
the  position  under  the  Hail.  &  Wat. 
CI.  Acts,  post,  pp.  363,  364. 

1  See  post,  pp.  285—293. 

'  See  Bonomi  r.  Backhouse,  E.  B. 
k  E.  655  ;  Backhouse  t.  Bonomi,  9 
H.  L.  C.  503,  512.  See  also  Partridge 
r.  Scott,  3  M.  &  W.  220 ;  Humphries 
V.  Brogden,  12  Q.  B.  748  ;  Angus  v, 
Dalton,  4  Q.  B.  D.  162,  169,  186,  192 
—196  ;  Dalton  r.  Angus,  6  A.  C.  763, 
772,  780,  786,  788,  792,  793.  See, 
however,  ib.  768,  769,  per  Manisty,  J. 

'  See  Bonomi  r.  Backhouse,  sup., 
per  Willes,  J.  ;  Dalton  v,  Angus,  *w/?. 
792,  per  Lord  Selbome,  809,  per  Lord 
Blackburn :  see  also  742,  746.  Cf. 
Birmingham  r.  Allen,  6  Ch.  D.  292, 
per  James,  L.  J.  ;  297,  per  Brett,  L.  J. 


"*  Humphries  f.  Brogden,  12  Q.  B. 
746  ;  Cal.  R.  Co.  t;.  Sprot,  2  Macq. 
461 ;  Mundy  r.  Rutland,  23  Ch.  D. 
89  ;  Trinidad  Asphalt  Co.  r.  Ambard, 
1899,  A.  C.  602  :  see  Re  Dudley,  8 
Q.  B.  D.  93,  94,  96. 

•  See  Wakefield  r.  Buccleuch,  4  Eq. 
628,  638  ;  Buccleuch  r.  Wakefield, 
L.  R.  4  H.  L.  405. 

«  See  Cal.  R.  Co.  r.  Sprot,  2  Macq. 
461. 

7  Jordeson  x\  Sutton,  &c.,  Co.,  1898, 
2  Ch.  614,  1899,  2  Ch.  217  ;  Fletcher 
V.  Birkenhead  Corporation,  1906,  1 
K.  B.  605. 

^  Salt  Union,  &c.  v.  Brunner,  Mond, 
&c.,  1906,  2  K.  B.  822. 

8  Trinidad  Asphalt  Co.  r.  Ambard, 
1899,  A.  C.  594. 
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extent  of  support  will  l>e  necessary.^  Of  all  such  qnestions 
the  right  is  independent.  It  is  neither  affected  by  the  nature 
of  the  strata,^  nor  by  tlie  difficulty  of  propping  up  the  surface.' 
It  is  an  absolute  right  to  have  the  surface  protected  from 
subsidence,  &nd  kept  securely  at  its  ancient  and  natural  level.* 
Meaning  of  On  the  s&me  principle,  the  extent  of  the  right  is  not  ueces- 

"Gig  ur.  ggj.jiy  limited  by  the  land  of  the  immediately  adjoining  owner. 
If  a  piece  of  land  belonging  to  B.,  half  a  mile  in  width  or  depth, 
adjoins  land  of  A.,  and  is  insufficient  in  its  natural  state  to 
support  A.'s  land ;  and  on  the  other  side  of  such  piece  lies 
land  of  C,  which  contributes  to  the  support  of  A.'s  land  ;  C. 
is  A.'s  neighbour  for  the  purpose  of  questions  relating  to  the 
right  of  support.  If,  on  the  other  hand,  a  strip  of  land 
belonging  to  B.,  a  foot  only  in  width  or  depth,  adjoins  land  of 
A.,  and  is  sufficient,  if  left  in  its  natural  state,  for  the  support 
of  A.'s  land ;  and  on  the  other  side  of  such  strip  lies  laud 
of  C,  which  (so  long  as  B.'s  land  is  left  in  its  natural  state) 
contributes  in  no  degree  to  the  support  of  A. 'aland;  C.  cannot, 
in  consequence  merely  of  B.  having  disturbed  the  natural  state 
of  his  (B.'s)  land,  become  A.'s  neighbour  for  the  purpose  of 
questions  relating  to  the  right  of  support."  The  person  against 
whom  the  right  is  exercisable  is  the  owner  of  that  land,  the 
existence  of  which  in  its  natural  state  is  necessary,  and  is  also 
sufficient,  for  the  support  of  the  land  of  the  person  entitled  to 
support.* 
aight  inde-  Again  the  right  of  support  is  wholly   independent  of  the 

pMident  of       comparative  values  of  the   substance  receiving  and  the  sub- 
stances or  of     stance  giving  the  support.'     Nor  is  it  affected  by  the  fact,  that 
mode  of 
working. 

'  Cal.  R.  Co.  r.  Sprot,  mp.  See  Trinidad  Asphalt  Co.  c.Ambard,  let's, 
also  N.  E.  E.  Co.  r.  Ellim,  1  J.  4:  H.  A.  C.  602.  As  to  the  expiessioo 
\j2et>eg.  ''reasonable  support,"    in    Uairis  t. 

«  Humphries  r.  Brogdeu,  12  Q.  B,  Hjding  (6  M.  &  W.  70),  if  inooD- 
7 j.'i  ;  Rowbotham  r.  Wilson,  <j  E.  &  B.  sistent  with  the  statements  in  the 
601  ;  Trinidad  Asphalt  Co.  r.  Ambard,  text,  see  Bumphriea  e.  Brogden,  Vi 
1899.  A.  C.  602.  Q.  B.  751. 

'  Humphries     t'.    Brogdeu,     *h/'.  ;  >  See  Birmingham  r.  Allen,  6  Ch. 

Eowbolham  r.  Wilson,  mji.  6u2.    See,      D.  284,  289,  293,  295,  29T, 
however,    Bowbotham    r.   Wilson,  8  *  See  i*. 

H.  L.  Cas.  363,  364.  J  Humphries  r.  Brogden,  12  Q.  B. 

'Humphries  r.  Biopk-n,  tuj>.  ;  745;  Dalton  s.  Angus,  6  A.  C.  762  : 
Bonomi  i>.  Backhouse,  E.  B.  &  E.  657  ;  Westmorland  r.  New  Sharlston  Co 
Mundy  r.  Batland,   23    Cb.  D.   89;      79  L.  T,  720,80  L.  T.  846, 
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the  workings  of  the  adjacent  or  subjacent  owner  have  been 
conducted  carefully,  or  skilfully,  or  according  to  the  custom  of 
the  country v^  • 

The  light  of  support  is,  however,  only  a  right  to  prevent  Right  only  to 
one's  neighbour  from  removing  the  substance  giving  the  removal  after 
support  subsequently  to  the  existence,  as  a  separate  tenement,  existence  as 

"^^  .   .  separate  tene- 

of  the  substance  receiving  the  support.  Where  the  owner  of  ment. 
the  substance  receiving  and  the  substance  giving  the  support 
removes  the  substance  giving  the  support ;  and  subsequently, 
without  fraud  or  concealment,  sells  the  substance  receiving  the 
support;  the  purchaser  purchases  subject  to  all  the  damage 
which  the  removal  may  occasion.^  And,  if,  in  consequence  of 
the  previous  removal,  although  subsequently  to  the  purchase, 
a  subsidence  takes  place,  a  new  cause  of  action  is  not  thereby 
created,*  Of  course,  however,  if  fraud  or  concealment  were 
practised  upon  the  purchaser  at  the  date  of  the  purchase, 
his  position  would  be  different.^ 

Where  a  natural  substance  constitutes  a  support,  the  right  Right  gene- 
is  merely  a  right  to  prevent  one's  neighbour   from  actively  spect  merely 
interfering  to  remove  the  support.     If  a  natural  support  falls  i*nterference. 
away  merely  through   the   operation    of  natural  causes,  the 
injured  person  has,  primd  facie,  no  right  of  action  against  his 
neighbour  for  his  mere  passive  omission.^    In  such  a  case  the 
person  claiming  the  right  must,  if  he  wishes  to  prevent    an 
injury,  himself  take  the  necessary  steps.^    And  he  may,  if  he 

^  See   ib.      See    also    Roberts    r.  as  to  which,  see  j)osty  p.   268.     For 

Haines,  6  £.    &    B.  653  ;   Haines  r.  that  principle  only  applies,  where,  at 

Roberts,  7  ib.  627  ;  Brown  v.  Robins,  the  origin,  as  a  separate  tenement,  of 

4  H.  &  N.  193;  Hunt  v.  Peake,  Job.  the  substance  receiving  the  support, 

710;   SStroyan  r.  Knowles,  Hamer  v.  the  substance  giving  the  support  is 

Knowles,  6  H.  &  N.  454  ;    Elliot  c,  still  in  existence.     The  statement  in 

N.  E.  R.  Ck).,  10  H.  L.  C.  333 ;  Dayisi?.  the  head  note  of  the  report  of  Spoor 

Tiehame,    6    A.    C.    460,    464,   469.  v.  Qreen,  sup,,  as  to  the  application  of 

Cf.  Aspden  r.  Seddon,  1   Ex.  D.  496,  the  principle  of  Backhouse  r.  Bonomi, 

506.  is  incorrect. 

«  See  Spoor  r.  Green,  L.  R.  9  Exch.  *•  Spoor  i'.  Green,  sup,  107,  109.    As 

99  (which,  howeyer,  was  an  action,  to  the  effect  of  covenants  for  title, 

not  of  tort,  but  of  covenant)  ;  Dalton  see  antej  pp.  206,  207. 

r.  Angus,  sup.  809.    Cf.  Dennett  r.  '  See    and    consider     Pomfret    r. 

Atherton,  L.  R.  7  Q.  B.  327.  Ricroft,  1   Wms.   Saund.   557  ;   Cole- 

•  Spoor  e.  Green,  sup.,  per  Cleasby  beck  r.  Qirdlers*  Co.,  1  Q.  B.  D.  243. 

and  Bramwell,   BB. ;    Kelly,    C.   B.,  *  See    and    consider    Colebeck    r. 

dissenting.    This  is  not  contrary  to  Girdlers'  Co.,  sup. 
the  principle  of  Backhouse  v.  Bonomi, 
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pleases,  enter  for  that  purpose  on  the  Innd  of  his  neighbour.' 
The  consequences  are,  however,  different,  if  n  oaturaJ  support 
is  removed,  and  an  artificial  support  substituted,'  and  the 
artificial  support  is  not  properly  maintained. 


Kight  not 
iuSiuged 
until  Bubei- 

happene — 
BackhooBe  j 
BoDomi. 


Each  Hubsi- 


03)   Wken  Right  mfringed. 

The  right  of  support  is  not  infringed  by  mere  excavations  in 
adjacent  or  subjacent  lands ;  and,  although  something  maj  be 
done  causing  results  which  afterwards  produce  subsidence,  the 
right  is  not  infringed  until  the  subsidence  actually  takes  place. 
Thus  in  Backhouse  v.  Bonomi,^  A.  was  the  owner  of  certain 
houses,*  and  of  the  surface  land  on  which  they  stood.  B.  was 
t)ie  owner  of  a  mine  under  that  land,  and  under  the  surround- 
ing land.  A.  was  entitled  to  have  his  land  supported.  B. 
worked  his  mine,  and  in  so  doing,  left  insufficient  support  for 
the  houses.  The  houses  were  not  damaged,  nor  was  the 
enjoyment  of  them  prejudiced,  until  some  time  after  the 
workings  had  ceased.  It  was  held,  that  A.  was  not  under  the 
Statute  of  Limitations  hound  to  biing  his  action  nithin  six 
years  after  the  workings  had  rendered  the  support  insuflBcient ; 
but  that  he  was  entitled  to  bring  it  at  any  time  within  six 
years  after  the  mischief  had  happened." 

It  follows,  that,  where  the  owner  of  land  in  its  natural  state 
!  is  entitled  to  have  it  supported,  each  Iresh  subsidence  caused 
by  the  removal  of  the  support,  creates,  as  it  occurs,  a  hesh 
cause  of  action.  Either  the  subsidence  is  itself  an  interference 
with  the  enjoyment  of  the  property,  and  as  such  constitutes 
the  cause  of  action.^     Or  the  cause  of  action  is  the  continuing 


'  Ih. 

*  Which  may  be  done :  nee  ante, 
l>.  264. 

*  9  H.  L.  C.  503,  affirming  Bonomi 
'■.  Backhouse,  E.  B.  k  E.  622. 

'  Nothing  turned  on  the  fact  of 
housea  having  been  npon  the  land : 
)iee,  M  to  thia,  Angus  v,  Dalton,  1 
Q.  B.  D.  169,  17Q,  185,  195. 

'  See  also  Spoor  r.  Green,  L.  B. 
a  Eich.  Ill;  Lamb  r  Walker,  3 
Q.  B.  D.  389 ;  Dalton  r,  Angus,  6 
A.  C.   808,   830 ;   Mitchell   r.   Parley 


Main  Colliery  Co.,  14  Q.  B.  D.  130, 
136,  137 ;  Parley  Main  Colliery  Co.  v. 
Mitchell,  II  A.  C.  183,  IIT,  151; 
Tonniclifle,  S:c.  c.  West  Leigh  ColUerj 
Co.,  1906,  2  Ch.  30,  31.  These  case*. 
in  etFect,  overrule,  upon  this  point, 
Nicklin  r.  WilliamB,  lU  Eich.  259, 
Cf.  Roberts  r.  Read,  16  East,  21. i : 
and  see  Row  hot  ham  r.  Wilson,  8 
E.  kB.  158;  8  H.L.  0.359,365.367; 
Bower  ti.  Peate,  1  Q.  B.  D.  32,i,  327. 

•  ThiH  view  was  favoured  bj  Boweu 
and  Fry,  L.  JJ.,  In  Mitchell  r.  Darley 
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omission  to  substitute  artificial  support,  and  the  damage  which 
follows  from  that  omission.^  If  the  law  were  otherwise,  the 
wrong-doer  would  be  compelled  to  pay  for  consequences  which 
he  might  at  an}^  moment  obviate.  For  he  would  be  liable  at 
once  for  all  damage  resulting  from  his  act,  not  merely  past  and 
present,  but  also  future.^ 

These  propositions  were  laid  down  in  Darley  Main  GoUiery  Darley  Main 
Co,  V.  Mitchell.^     There  the  respondent  was  the  owner  of  cer-  Mitchell, 
tain  land  and  of  cottages,^  standing  thereon :  the  appellants 
were  the  owners  of  the  subjacent  mines ;  and  a  Mr.  Cooper 
was  the    owner    of    mines    which    laterally    adjoined.     The 
respondent  was  entitled  to  ]iave  his  land  supported.     In  1867 
and    1868    the    appellants    worked    their    mines ;    and    the 
respondent's  land  in  consequence  subsided,  and  his  cottages 
were  damaged.     The  appellants  repaired  the  cottages.     The 
appellants  did  not  afterwards  work  their  mines ;  but  in  1881 
Cooper  worked  his  mines.     In  1882  a  further  subsidence  of 
the  respondent's  land  occurred,  and  his  cottages  were  again 
damaged.     There  would  not  have  been  any  further  subsidence 
if  Cooper  had  not  worked  his  mines  'J^  and  there  would  not 
have  been    any  subsidence    from    Cooper's    workings,  if  the 
appellants  had  left  sufficient  support,  eitlier  natural  or  artificial, 
under  the  respondent's  land.     It  was  held,  that  the  cause  of 
action  in  respect  of  the  further  subsidence  did  not  arise  until 
that  subsidence  occurred;  and  that,  although  more  than  six 
years  had  passed  since  the  last  working  by  the  appellants,  the 
respondent  was  not  barred  of  his  remedy  by  the   Statute  of 
Limitations.® 


Main  Colliery  Co.,  14  Q.  B.  D.  137— 
1-10.  See  A.?G.  r.  Conduit  Colliery 
Co.,  1895,  1  Q.  B.  312,  /;«r  Collins,  J. 

^  See  Mitchell  v.  Darley  Main 
Colliery  Co.,  jntp. :  see  also  Darley 
Main  Colliery  Co.  r.  Mitchell,  11  A.  C. 
133,  HG,  151.  As  to  these  two  views, 
see  further,  posf^  pp.  389,  390.  As  to 
suhstituting  artificial  support,  see 
ante.  p.  264. 

«  See  Mitchell  r.  Darley  Main  Col- 
liery Co.,  9ujf.  134,  138  ;  Darley  Main 
Colliery  Co.  r.  Mitchell,  sup.  127. 

»  11  A.  C.  127. 


*  Nothing  tamed  on  the  fact  of 
cottages  having  been  upon  the  lands. 

*  See  further,  as  to  this  point,  post, 
pp.  276,  277. 

*  Per  Lords  Halsbury,  Bramwell, 
and  Fitzgerald,  Lord  Blackburn  dis- 
senting. This  decision  affirmed 
Mitchell  r.  Darley  Main  Colliery  Co., 
14  Q.  B.  D.  125,  and  overruled  Nickliu 
r.  Williams,  10  Ex.  259,  and  Lamb  r. 
Walker,  3  Q.  B.  D.  389.  See  als(» 
Bonomi  r.  Backhouse,  E.  B.  &  E.  658  ; 
Backhouse  r.  Bonomi.  9  H.  L.  C.  603  ; 
Birmingham  r,  Allen,  6  Cli.  D.  290  i 
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Ripht  not 
infringed 

subsidence 
subBlantitU. 


dence  sub- 
Blantial.  but 
liamtiKe  in»p- 
precinbtc. 


highwnv. 


And  the  principle  of  Darley  Mean  Colliery  Co.  t.  Mitchell  is 
not  confiaed  to  cases  where  the  aubeidence  occurs  by  "  fits 
and  starts."  It  equally  applies  where  the  subsidence  is  a 
continuous  process.  "  The  damage  of  yesterday  is  not  the 
damage  of  the  day  before."^ 

However,  in  respect  of  the  same  subsidence,  damages,  as 
well  future  as  past,  may,  and  therefore  should,  be  recovered  in 
a  single  action.^ 

The  right  of  support  is  not  infringed  unless  the  subsidence 
is  substantial.  There  must  be  some  real  sensible  interference 
with  the  land ;  and  interferences  so  slight  as  to  come  under 
the  rule  de  tnijiimig  are  not  regarded.' 

The  right  of  support  in  ordinary  cases  is  infringed  where 
the  subsidence  is  substantial,  but  the  damage  is  inappreciable. 
Smith  V.  Tkackerah*  is  a  decision  to  the  contrary.*  But  its 
correctness  was  often  doubted,'  and  it  is  now  settled  that  an 
injunction  may  be  obtained  where  the  subsidence  is  substantial, 
although  the  damage  is  inappreciable.^  The  right  of  suppoil 
is  analogous  to  a  right  of  property ;  °  and  is  a  right  to  hare 
the  surface  kept  securely  at  its  ancient  and  natural  level.* 

A  local  authority,  in  whom  the  highway  becomes  vested 
under  the  Public  Health  Acts,  takes  it  subject  to  the  right  of 
working  mines  reserved  by  the  High,  and  Locom,  Am.  Act, 
1878,  "  but  so,  nevertheless,  that  in  such  working  or  getting 


lirnnsdeu  e.  Humphrey,  11  Q.  B.  D. 
141  ;  Tunnicliffe,  te.  r.  West  Leigh 
ColUerj  Co.,  1  SOS,  2  Ch.  390;  1906, 
2  Ch.  22  ;  cf.  Whitehouse  r.  Pellowes, 
IOC.  B.,  N.  S.  765. 

1  Cnimbie  r.  Wnllsend  Local  Board, 
1891.  1  Q.  B,  503 :  sue  pp,  507,  508. 

»  See  Mitchell  r.  Darlej  Main  Col- 
liery Co.,  tnp.  133,  134,  per  Brett, 
M.  R. :  Darley  Main  Colliery  Co.  r. 
Mitchelt,  II  A.  C.  132,  133,;ot  Lord 
HaUbniT ;  TnnQidiffe,  kc.  r.  West 
Leigh  Colliery  Co.,  1906,  2  Ch.  29,  per 
Romer,  L.  J. 

»  See  A.-G.  r.  Conduit  Colliery  Co., 
1895,  1  Q.  B.  301,  313,  jwr  Collins,  J. 

'  L.  E.  I  C.  P.  B64. 

*  See  also  Richards  r.  JenkiDS,  IT 
W.  B.  34. 


'  See  Mitchell  r.  Darley  Main  Col- 
liery Co.,  14  Q.  B.  D.  137,  per  Bowen, 
L.  J. ;  A.-G.  e.  Conduit  Colliery  Co., 
1895, 1  Q.  B.  301,  308,  310  et.  teq.,  313. 
per  Wright  and  Collins,  JJ.  In  Lore 
r.  Bell,  9  A.  C.  301,  Lord  Bramwell 
said  that  the  owners  of  the  miner^lt 
"might  be  slopped  from  taking  any- 
thing the  result  of  which  would  be 
subsidence  of  the  surface." 

'  New  Sharlston  Co.  r.  Westmor- 
land, 82  L.  T.  726,  affirming  West- 
morland c.  Hew  Sharlston  Co.,  79  L.  T. 
716.  80  L.  T,  846  ;  R,  C.  1904,  2  Ch. 
443,  n.  See  also  Trinidad  Asphalt  Co. 
V.  Ambard,  1899  A,  C.  at  p.  600. 

»  See  ante,  pp.  263,  264. 
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no  damage  shall  be  done  to  the  road  or  highway."^  Generally, 
in  respect  of  subsidence,  such  an  authority  is  in  the  same 
position  as  an  ordinary  surface  owner.^  And  it  can,  it  is  sub- 
mitted, maintain  an  action,  although  the  damage  to  the  road 
or  highway  is  inappreciable.  Contrary  opinions  on  the  latter 
point  were  expressed  in  A.-G.  v.  Conduit  Colliery  Co.^ 


PABT  B.— PRIMA  FACIE  RIGHTS. 

(a)  Land  in  Natural  State. 

Where  land  is  in  its  natural  state  ;  and  no  contract,  custom,  No  evidence 
or  prescription  is  available  to  regulate  its  right  to  support ;  and  ance. 
no  evidence  is  producible  as  to  the  time  or  mode  of  its  sever- 
ance from  the  adjoining  land,  whether  by  reason  of  both  lands 
having  been  always  separate,  or  of  nothing  being  known  of 
their  ownership  except  that  it  was  severed  at  some  past  period ; 
the  owner  of  the  former  land  is  entitled  to  have  it  supported 
by  the  latter ;  whether  the  latter  adjoin  laterally,*  or  vertically.*^ 


1  See  antet  pp.  43,  44. 

*  A.-G.  T.  Logan.  1891.  2  Q.  B.  102, 
104. 

3  See  1895.  1  Q.  B.  308,  per  Wright, 
J. ;  313,  314.  per  Collins.  J. 

*  See  2  Rolle's  Abr.  564,  tit.  Tres- 
pass (1),  pi.  1 ;  Com.  Dig.,  Action  upon 
the  Case  for  a  Nuisance  (A)  ;  Hunt  v. 
Peake,  Joh.  705.  The  land  in  the 
latter  case  was  built  upon  ;  but  it  was 
found,  that,  even  if  unbuilt  upon,  it 
would  have  been  injured  (upon  which 
point,  see  po^^  pp.  277,  278).  See  also 
Wyatt  t?.  Harrison,  3  B.  &  Ad.  871, 
M76 ;  Humphries  r.  Brogden,  12  Q.  B. 
744  ;  Cal.  R.  Co.  r.  Sprot,  2  Macq. 
4.58 :  Bonomi  v.  Backhouse,  E.  B.  &  E. 
636.  654  ;  Backhouse  v.  Bonomi,  9 
H.  L.  C.  512,  513  ;  N.  E.  R.  Co.  r. 
Elliot,  1  J.  &  H.  153;  Solomon  r. 
Vintners'  Co..  4  H.  &  N.  597  ;  Murchie 
r.  Black,  19  C.  B.,N.  S.  207  ;  Birming- 
ham r.  Allen,  6  Ch.  D.  287  ;  Davis  «. 
Trehame,  6  A.  C.  466  ;  Mid.  R.  Co.  t?. 
Robinson,  15  ib,  30 ;  Jordeson  v. 
Sutton.  &c..  Co.,  1899.  2  Ch.  243; 
Manchester  Corporation  r.  New  Moss 


Colliery,  1906,  1  Ch.  291. 

'  Humphries  r.  Brogden,  12  Q.  B. 
739.  See  also  Harris  v,  Ryding,  5 
M.  &  W.  60  ;  Smart  r.  Morton,  5 
E.  &  B.  30,  46  ;  Roberts  v.  Haines,  6 
E.  &  B.  643  ;  Haines  v,  Roberts,  7 
E.  &  B.  625  ;  Cal.  R.  Co.  -r.  Sprot, 
2  Macq.  458  ;  Rowbotham  v,  Wilson, 
6  E.  &  B.  601,  8  E.&  B.  149  ;  N.  E.  R. 
Co.  V,  Elliot,  IJ.  &  H.  153  ;  Eadon  r. 
JefEcock,  L.  R.  7  Ex.  388 ;  Hext  v. 
Gill,  7  Ch.  713  ;  Atkinson  v.  King, 
2  L.  R.  (Jr.)  332  ;  Angus  v.  Dalton, 
4  Q.  B.  D.  167 ;  Davis  v.  Trehame, 
6  A.  C.  460,  466  ;  Bell  t'.  Love,  10 
Q.  B.  D.  558  ;  Dixon  v.  White,  8  A.  C. 
842  ;  Pountney  v,  Clayton,  11  Q.  B.  D. 
829,  830,  833,  838 ;  Love  t?.  Bell,  9 
A.  C.  289  ;  Darley  Main  Colliery  Co. 
r.  Mitchell,  11  ih,  147 ;  Bishop  Auck- 
land, &c.  V.  Butterknowle,  &c.,  Co., 
1904, 2  Ch.  424,  436,  441  ;  Manchester 
Corporation  v.  New  Moss  Colliery, 
1906,  1  Ch.  291  ;  Butterknowle,  &c., 
Co.  r.  Bishop  Auckland,  &c.,  1906, 
A.  C.  .S09,  313,  315,  317. 
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Grant  with 
exception  of 
mines. 


Grant  in  fee 
with  excep- 
tion of 
surface. 


Ill  other  words,  every  owner  of  land  in  its  natural  state  has 
a  primd  facie  right  to  support,  lateral  as  well  as  vertical ;  and 
the  adjacent  or  subjacent  owner  has  no  right,  primd  facie, 
in  order  to  win  his  minerals,  to  withdraw  such  support. 
Accordingly,  in  an  action  for  removing  support  from  land  in 
its  natural  state,  the  plaintiff  has  never  been  obliged  to  allege 
or  prove,  that  he  was  entitled  to  the  support ;  the  burden,  both 
in  pleading  and  in  proof,  being  upon  him  who  asserts  that  the 
position  is  different  from  that  existing  as  of  common  right.^ 

Where  a  grant  is  made  of  land  in  its  natural  state,  whether 
by  way  of  conveyance  in  fee  simple,  or  by  way  of  lease,  with 
an  exception  of  the  mines;  and  no  provision  is  made  with 
respect  to  support ;  the  grantee  is  entitled  to  support  as  inci- 
dent to  his  grant.^  And  of  course  the  same  principle  prevails, 
where  a  grant  is  made  of  mines  with  an  exception  of  under- 
lying mines.^  On  similar  principles,  where  a  lease  was  made 
of  mines,  with  an  exception  of  underlying  mines,  it  was  held, 
that  the  lessor  could  not  work  the  underlying  mines  in  such  a 
way  as  to  withdraw  support  from  the  barrier  of  the  demised 
mines,  and  so  render  the  demised  mines  liable  to  an  influx  of 
water  from  an  adjoining  worked-out  mine.* 

Where  there  is  a  grant  of  land  in  its  natural  state  by  way  of 

1  See  Humphries  r.  Brogden,  12 
Q.  B.  741,  742.  See  also  Lonsdale  v. 
Littledale,  2  H.  Bl.  267,  there  cited  ; 
Rowbotham  v,  Wilson,  8  E.  &  B.  142  ; 
Dalton  r.  Angus,  6  A.  C.  809  ;  Davis 
r.  Treharne,  ih.  466  ;  Dixon  r.  White, 
8  ih.  842,  843  ;  Love  r.  Bell,  9  ih.  289  ; 


Bishop  Auckland,  &c.  r.  Butterknowle, 
&c.,  Co.,  1904,  2  Ch.  424  ;  Butter- 
knowle, &c.,  Co.  r.  Bishop  Auckland, 
&c.,  1906,  A.  C.  309;  Bull.  A:  L. 
3id  ed.  406,  n.  (ft). 

2  Smart  v.  Morton,  5  E.  &  B.  46  ; 
Roberts  r.  Haines,  6  E.  &  B.  652,  654, 
655  ;  Cal.  R.  Co.  r.  Sprot,  2  Macq. 
451 ;  Proud  v.  Bates,  34  L.  J.  Ch.  406, 
412;  Williams  r.  Bagnall,  15  W.  R. 
275  ;  Richards  r.  Jenkins,  17  ///.  31  ; 
Shafto  r.  Johnson,  8  B.  cV:  S.  252,  n.  ; 
Eadon  r.  JefEcock,  L.  R.  7  Exch.  3S8  ; 
Buchanan  r.  Andrew,  L.  R.  2  Sc. 
A:  D.  288;  Aspden  v.  Soddon.  10  Ch. 
396,  n.  ;  ih.  1   Exch.  P.  5u3  ;   Mundy 


f.  Rutland,  23  Ch.  D.  96;  Dixon  r. 
White,  8  A.  C.  847,  851  ;  Pountney  r. 
Clayton,  11  Q.  B.  D.  830,  840 ;  Love 
r.  Bell,  »up.  300  ;  Mid.  R.  Co.  r.  Miles. 
33  Ch.  D.  647  ;  Consett  Wat.  Co.  r. 
Ritson,  22  Q.  B.  D.  321  ;  L.  &  N.  W.  R. 
Co.  V.  Evans,  1893.  1  Ch.  30  ;  Ruabon. 
&c.,  Co.  r.  G.  W.  R.  Co.,  ih.  452.  453 ; 
Manchester  Corporation  r.  New  Moss 
Colliery,  1906,  1  Ch.  291  ;  Bishop 
Auckland,  &c.  r.  Butf«rknowle,  &c., 
Co.,  1904,  2  Ch.  425  ;  Butterknowle, 
&c..  Co.  r.  Bishop  Auckland,  &c.,  1906, 
A.  C.  313,  317.  Cf.  BeU  r.  Wilson, 
1  Ch.  303;  Hext  r.  GiU,  7  Ch.  714  : 
Whidbome  v,  Eccl.  Comms.,  7  Ch.  D. 
379,  381  ;  Glasgow  r.  Farie,  13  A.  C. 
674, 684,  685  ;  Mid.  R.  Co.  r.  Robinson. 
15  ih.  27;  G.  W.  R.  Co.  t.  Blades. 
1901,  2  Ch.  630. 

3  Mundy  r.  Rutland,  23  Ch.  D.  81, 
89,  96,  97. 

^  Mundy  r.  Rutland,  *«y;.  81,90,  90. 
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coDvejance  in  fee  simple,  with  an  exception  of  the  surface ;  and 
no  provision  is  made  with  respect  to  support ;  the  law  is  the  same.^ 

Where  the  grant  takes  the  form  of  a  lease  for  years,  the 
position  is  almost,  although  not  quite,  the  same.  A  mining 
lease  in  general  contemplates  an  immediate  removal  of  the 
minerals,  whereas  a  sale  or  exception  may  as  often  as  not 
contemplate  a  removal  at  a  future  time.  And  where,  as  is 
usually  the  case,  a  royalty  is  reserved,  the  lease  contemplates 
the  removal  on  as  large  a  scale  as  possible.  Tlie  law  does  not 
disregard  these  differences,  but  does  not  attach  much  importance 
to  them.  The  facts  of  a  lease  having  been  granted  and  a  royalty 
reserved  thereunder  may  be  elements  to  be  with  others  taken 
into  consideration,  in  seeing  whether  or  not  the  right  of  support 
is  taken  away.  But  they  are  insufficient  of  themselves  to  decide 
the  question.^ 

A  mine  owner  cannot  avoid  liability  by  merely  showing  that 
his  workings  have  been  proper,  and  in  the  usual  method.^ 

And  the  mere  fact  that  he  cannot  work,  or  cannot  work  at  a 

1  Davis  V.  Trehame,  6  A.  C.  460:      «.  Butterknowie,  &c.,  Co.,  1904,  2  Ch. 


Grant  for 
years  with 
exception  of 
surface. 


see  also  Dixon  v.  White,  Sdb.  838,  n., 
847,  851,  852 ;  Westmorland  r.  New 
Sharlston  Co.,  79  L.  T.  720,  80 
L.  T.  846,  Kew  Sharlston  Co.  f.  West- 
morland, 82  L.  T.  726 ;  Manchester 
Corporation  r.  New  Moss  Colliery, 
1906,  1  Ch.  291  ;  Butterknowie,  &c., 
Co.  V.  Bishop  Auckland,  &c.,  1906, 
A.  C.  313,  317.  Before  Davis  r.  Tre- 
hame there  was  no  actual  decision, 
but  the  dicta  in  favour  of  the  proposi- 
tion greatly  preponderated  :  see,  against 
the  proposition,  Rowbothamr.  Wilson, 
8  E.  &  B.  149,  150,  per  Martin,  B. :  in 
favour  of  it,  Humphries  r.  Brogden, 
12  Q.  B.  746,  747,  ^er  Lord  Campbell ; 
Rowbotham  v.  Wilson,  8  H.  L.  C.  360, 
per  Lord  Wensleydale ;  Dugdale  r. 
Robertson,  3  E.  &  J.  700  ;  Shafto  r. 
Johnson,  8  B.  &  S.  252,  n.,  per  Wood, 
V.-C. :  Richards  r.  Jenkins,  17  W.  R. 
31,  per  Kelly,  C.  B.,  and  Martin,  B. ; 
Aspden  r.  Seddon,  1.  Exch.  D.  507, 509, 
per  Cleasby,  B.,  apd  Mellish,  L.  J.  Cf . 
Eadon  r.  Jeffcock,  L.  R.  7  Exch.  388. 
*  See  Davis  v.  Treh&rne,  6  A.  C.  466. 
467,  per  Lord  Blackburn,  469,  per 
Ix)rd  Watson ;  Bishop  Auckland,  &c. 


425  ;  Butterknowie,  &c.,  Co.  r.  Bishop 
Auckland,  &c.,  1906,  A.  C.  313.  See 
also  Chapman  r.  Day,  47  L.  T.  705, 
709  ;  Mundy  r.  Rutland,  23  Ch.  D. 
89  ;  Pountney  v.  Clayton,  11  Q.  B.  D. 
825,  832,  833,  839;  Westmorland  r. 
New  Sharlston  Co.,  79  L.  T.  720.  721, 
80  L.  T.  846.  Before  Davis  r.  Tre- 
harne  there  was  a  complete  contradic- 
tion of  dicta:  see,  in  favour  of  the 
proposition,  that  a  lessor  must  be  taken, 
prima  facie ^  to  retain  the  right  of 
support,  Dugdale  r.  Robertson,  S 
K.  &  J.  695,  700  ;  Shafto  t.  Johnson, 
8  B.  &  S.  252,  n.,  254,  n.,  per  Wood, 
V.-C. ;  Smith  r.  Darby,  L.  R.  7  Q.  B. 
724,  725,  726,  per  Blackburn,  Mellor, 
and  Lush,  J  J.  against,  Eadon  i*. 
Jeffcock,  L.  R.  7  Exch.  388,  390,  per 
Cleasby  and  Martin,  BB.  See  also 
Hodgson  r.  Moulson,  18  C.  B.,  N.  S. 
332,  where  the  Court  evidently  took 
the  same  view.  See  also  Aspden  r. 
Seddon,  10  Ch.  399,  n.,  per  Jessel,  M.R. 
'  Butterknowie,  &c.,  Co.  v.  Bishop 
Auckland,  &c.,  1906,  A.  C.  305  :  see 
p.  308. 
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profit,  if  be  has  to  leave  support,  does  not  entitle  him  to  remove 
the  support,' 
L  Where  mines  are  severed  from  the  surface  by  an  Inclosure 
Act,  the  Bame  principles  apply  as  where  the  severance  is  effected 
by  an  ordinary  grant.'  An  Inclosure  Act  is  "  nothing  more 
than  a  Btatutoiy  agreement  between  the  parties."^ 

lu  the  case  of  minerals  under  wastes,  the  law  is  different. 
The  lord  of  a  manor  is  entitled,  primd  facie,  in  working 
minerals  under  the  wastes,  to  withdraw  support  from  the  sur- 
face, provided  he  leaves  sufficient  common  for  his  commoners.* 
However,  the  lord  has  himself  the  property  in  the  surface  of 
the  wastes,  as  well  as  in  the  underlying  minerals.'  And,  primd 
facie,  there  is  no  limit  to  the  exercise  of  his  rights,  except  that 
he  should  leave  a  sufficiency  of  common.'  His  rights  may, 
however,  be  restricted  by  custom.' 

It  follows  from  the  nature  of  the  right  of  support,  that 
a  mere  conveyance  of  the  land  to  which  it  belongs  will, 
in  general,  carry  it.®  Where,  however,  the  grantees  are  a 
corporation  with  a  compulsory  power  to  purchase,  and  the 
Rail,  or  Wat.  CI.  Act  applies,  the  "code"'  under  such 
Act    prevails,   and    the    pre-existing  right   does   not  pass.'" 

'  Westmorland    v.   New   Sharlston  *  Bishop  Auckland,  tc.   r.  Butler- 
Co.,    80    L.    T.    8*6 ;  affirmed  Sew  knowle,  ic.,    Co.,   1904,    2   Ch.  435, 
SharUWn    Co.    v.    Westmorland,    83  j>fr  Farwell,  J. 
L.  T.  725.  •  Bell  r.  Love,  10  Q.  B.  D.  559.  660, 

*  Boberts  c  Eaiaea,  6  E.  Jc  B.  652,  661,  066  ;  A.-Q.  r.  Welsh  Granite  Co.. 

064,  i>er  Lord   Campbell,   and  Cole-  35  W.  R.  617;  Bishop   Auckland,  ic. 

ridge  and  Erie,  JJ. ;  Hainear.  Roberts,  r.  Butterknowle,  ic,  Co,,  1904,  2  Ch, 

7  it.,  626,  jwT  Cockbum,  C.  J. ;  Wake-  424   ;  Butterknowle,  ic,  Co.  r.  Bishop 

field    r.   Buccleuch,   4    Eq.   649,  per  Auckland,    &c.,    1906,     A.     C.     308, 

Malin8,V.-C.;  Buccleuch i. Wakefield,  319.    Consett     Waterworks    Co.    r. 

L.  R.  4  H.  L.  Hi,  per  Lord  Chelms-  Ritson  contains  an  erroneous  dictum 

ford ;  Bell  r.  Love,  10  Q.  B.  D.  564,  to  the  contrary  :  see  22  Q.  B.  D.  at  p. 

565,  568,  prr  Baggallay  and  Lindley.  329,  per  Cave,  J. 

L.  JJ.  ;  Love  t.  Boil,  9  A.  C.  297,  jier  'See  aiHe,  pp.  49,  87. 

Lord  Watson  ;  Bell  v.  Dudley,  1S95,  <  See  Beli  r.  Love,  mp. ;  anit,  pp. 

1  Ch,  186  ;  Biahop  Auckland,  kc,  Co.  87,  88. 

r.  Butterknowle,  kc,  Co.,  1904,  2  Ch.  ^  See  and  consider  the  reference  to 

424,   42."!,  per  Farwell,   J.  ;  441,  ^jer  the  special  case  in  Bell  v.  hove,  ttp. 

Romer,  L.  J.     Bee  also  N.  E.  K.  Co.  v.  661. 

Elliot,  1J.4  H.lB.%yjerWood,V,.C.|  "See   Manchester    Corporation    r. 

2  De  G,  F.  k  J.  432,;ier  Loni  Camp-  New    Moss  Collieiy.  1906,   1  Ch.  at 
bell;  Elliotc.  H.E.K.CO.,  lOH.  L.C.  295;  1906,2  Ch.  564. 

356,   362,  per  Loids  Chelmsford  and  •  As  to  which,  seejjnrf,  pp.  343  rtufj. 

Kingsdown.  1*  See    Manchester    Corporation  r. 
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And  for  this  purpose  it  is  immaterial  whether  the  landowner 
puts  the  grantees  to  the  exercise  of  their  powers,  or  yields 
without  doing  so.  In  either  case  he  sells  because  he  must.^ 
And  even  where  the  grantees  are  a  corporation  with  a  statutory 
power  to  purchase,  but  to  purchase  by  agreement  only,  it  may 
be  that  the  position  is  the  same.^  However,  in  either  case, 
if  the  Wat.  CI.  Act  applies,  and  a  counter  -  notice  is 
not  given  under  section  23,  the  parties  will  be  remitted 
to  their  common  law  position.^  And,  as  regards  mines  to 
which  the  Eail.  or  Wat.  CI.  Act  applies,  and  which  are 
outside  the  distance  specified  in  section  78  of  the  former 
Act,  or  section  22  of  the  latter,*  the  common  law  position 
remains  unchanged ;  and  so  remains,  whether  a  counter- 
notice  is  given  or  hot.^ 

Where,  upon  a  severance  of  titles,  the  surface  owner  has  the  Tranafer  of 
right  of  support,  a  subsequent  purchaser  or  lessee  from  the 
mine  owner  cannot,  as  against  the  right,  shelter  himself  under 
a  plea  of  want  of  notice.^ 


obligation. 


08)  Land  in  Non-natural  State. 

Where  land  has  been  artificially  burdened  by  a  building ;  Land 
and  no  contract  or  prescription  is  available  to  regulate  its  right  burdened. 
to  support ;  no  right  of  support,  lateral  or  vertical,  exists  for 
the  building."^    And,  of  course,  the  same  principle  applies  to 
the  case  of  a  railway,  tramway,  or  roadway ;  or  of  an  artificial 


New  Mo88  Ck^Uiery,   1906,  1  Ch.  278, 
1906,  2  Ch.  564. 
1  See  1906,  1  Ch.  p.  289. 

*  See  post,  p.  354. 

*  See  Manchester  Corporation  v. 
New  Mo6»  Colliery,  1906, 2  Ch.  564. 

4  See  post,  pp.  335,  338. 

*  See  Manchester  Corporation  v. 
New  Moss  CoUiery,  1 906, 2  Ch.  564.  See 
farther,  as  to  this  case,  post,  pp.  358, 
359. 

*  Mundy  r.  Butland,  23  Ch.  D.  at 
90, 91  :  see  White's  Trustees  r.  Hamil- 
ton, 14  B.  597. 

7  Wilde  V.  Minsterley,  2  BoUe's  Abr. 
564,  tit.  Trespass  I.  pL  1 ;    Palmer  t?. 


Fleshees,  1  Sid.  167 ;  Stansell  v, 
Jollard,  cited  in  1  Selw.  N.  P.  11th 
ed.  457 ;  Wyatt  v.  Harrison,  3 
B.  &  Ad.  871  ;  Partridge  v,  Scott,  3 
M.  &  W.  220;  Jeffries  r.  Williams, 
5  Exch.  800  ;  Bogers  v.  Taylor,  2  H. 
k  N.  828  ;  Hunt  v.  Peake,  Joh.  705  ; 
N.  E.  B.  Co.  r.  Elliot,  1  J.  &  H.  153  ; 
Dalton  V,  Angus,  6  A.  C.  753,  772  ; 
Mid.  B.  Co.  r.  Bobinson,  15  ib.  30. 
Slingsby  t?.  Barnard,  1  BoUe's  B.  430, 
pi.  24,  so  far  as  it  is  inconsistent  with 
the  proposition  in  the  text,  cannot  be 
upheld  :  see  Dalton  v,  Angus,  tvp, 
742,  743. 
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basiD,  reservoir,  canal,  or  watercourse.'  And  where  a  right  of 
support  for  an  artificial  weight  bus  been  acquired  bj  way  of 
easement,^  no  right  of  support  exists,  privid  facie,  for  any 
increase  to  that  weight;  whether  caused  by  actual  additions,' 
or  by  mere  internal  structural  alterations.*  Accordingly,  in  an 
action  for  removing  support  from  land  artificially  burdened, 
the  plaintiff  has  always  been  obliged,  as  a  matter  of  pleading, 
to  allege  that  be  was  entitled  to  have  the  weight  supported.^ 
It  is  not  necessary  to  allege  the  grounds  upon  which  the 
plaintiff  is  entitled  to  support." 

A  similar  principle  applies  where,  instead  of  the  natural 
weight  of  the  land  being  increased  by  having  anything  put 
upon  its  surface,  its  self-sustaining  power  is  weakened  by 
reason  of  excavations  being  made  under  or  horizontally 
adjacent  to  its  surface. 

And,  for  this  purpose,  it  is  immaterial  whetlier  the  excava- 
tions are  made  by  tlie  owner  of  the  land,'  or  by  a  third  party.* 
Thus,  if  the  ownership  of  the  surface  and  the  subjacent  mines 
is  in  different  hands;  and  the  subjacent  owner  works  out  his 
mines,  not  so  as  to  cause  the  surface  to  subside,  but  so  as  to 
put  a  weight  upon  a  lateral  owner,  which  be  would  not  other- 
wise have  to  bear  ;  and  the  lateral  owner  subsequently  works 
out  his  mines;  and  the  surface  owner's  land  then  subsides; 
the  lateral  owner  is  not,  prima  facie,  liable.  So,  if,  between 
the  land  of  a  first  owner  and  that  of  a  third  owner,  lies  land 
belonging  to  a  second  owner ;  and  such  intervening  land,  if  it 
had  been  allowed  to  remain  unexcavated,  would  have  been 
sufficient  to  support  the  first  owner's  land;  and  the  second 
owner  works  out  the  mines  under  his  laud ;  and  the  weight  of 

Cf.   as  t<i  land   in   its  natual  stale, 
antr,  p.  272. 

•  Rogers  r.  Taylor,  2  H.  t  N.  m. 
Hilton  r.  Whitehead  (12Q.  B.  734), in 
which  the  contrary  is  laid  dowD,  was 
decided  before  the  C.  L.  P.  Act  of 
1652.  See  the  otiseTTationB  upon  this 
case  in  RoKCra  r.  Taylor,  tap. 

'  Cartridge  r.  ticott,  3  M.  t  W. 
220 ;  BirmiDgliaia  a.  Allen,  6  Cb.  D. 
2S3,  296. 

*  Birmingham  v.  Allen,  np.  2M, 
2SS  et  seq. 


'  See  Cal.  B.  Co.  r.  Sprot,  2  Macq. 
US;  Stourhridge  Canal  Co.r.  Dudley, 
ZE.IlE.  417,  426  (as  to  the  dam). 

'  See  jiait,  pp.  285— 2H4. 

'  See  Marchie  r.  Black,  19  C.  B., 
S.  B.  20B,  206. 

*  Angus  r.  Dalton,  i  Q.  B.  D.  Ifi2  ; 
afflrnied  Dalton  r.  Angus.  6  A.  C.  740. 

a.  Q.  W.  It.  Co.  T.   Cefn,  4c.,  Co., 
1894,  2  Ch.  lo7. 

'  See  Humphries  r.  Brogdcn,  12 
Q.  B.  748  ;  Rogers  r.  Taylor,  2  P ,  & 
N.  828;  Bull,  k  L.  3rd  ed.  400,  n.(i). 
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support  is  thus  put  upon  the  third  owner's  land;  the  third 
owner  cannot,  priind  fade,  be  prevented  from  subsequently 
"working  his  mines,  although  the  first  owner's  land  may  in 
consequence  subside.^  For  the  natural  state  of  the  first  owner's 
land  would,  in  the  latter  case,  include  the  benefit  which  it 
derived  from  the  support  of  the  intervening  land.  Indeed,  the 
third  owner  would  not,  in  such  a  case,  be  the  first  owner's 
neighbour  for  the  purpose  of  questions  relating  to  support.^ 
And  the  mere  fact,  that  the  lateral  or  third  owner  knew  of  the 
excavations  will  not  make  him  liable.  The  contrary  has  no 
doubt  been  stated  ;^  but  the  statement  is  inconsistent  with  the 
preceding  propositions,  and  cannot  be  considered  law.^ 

For  the  above-mentioned  purpose  it  is  also  immaterial  that  immaterial 

that  excava- 

the  excavations  are  made  by  the  defendant  himself  provided  tions  made 
be  is  entitled  to  make  them.     Thus,  where  the  owner  of  mines  if  entitled  to 
both  vertically  and  laterally  adjacent  to  a  surface  had   con-  m^l^e^^em. 
tracted   for   the   right   to  deprive  the  surface  of  its  vertical 
support ;  and,  in  pursuance  of  such  right,  proceeded  to  work 
out  the  subjacent  mines  ;  and,  at  the  same  time,  proceeded  to 
-work  out  the  adjacent  mines ;  it  was  held,  that  he  was  under 
no  obligation  to  bear  the  additional  weight,  which  would  from 
time  to  time  be  thrown  on  the  adjacent  land,  according  as  the 
vertical  support  was  being  removed.^ 

And  the  principle  is  not  confined  to  cases  of  artificial  burdening  Other  cases 
or  artificial  weakening.   It  may  apply  to  a  canal  made  through  land  alteration. 
excavated  for  the  purpose.     For,  although  the  weight  of  the  new 
structure  may  be  less  than  that  of  the  soil  which  previously  occupied 
its  place,  "a  dangerous  species  of  property  "  is  introduced.* 

However,  even  if  land  is  in  its   non-natural  state,  a  right  Principle  of 

Brown  v 

still  remains,  pnmd  facie,  for  such  a  degree  of  support  as  its  Robins. 


>  lb.  ;  Darley  Main  Colliery  Co.  v. 
Mitchell,  n  A.  C.  146. 

*  Binningham  r.  Allen,  sup,  289, 
293,  297,  per  Jessel,  M.  R.,  and  James 
and  Brett,  L.  JJ.  See  Dalton  r.  Angus, 
6  A.  C.  75.5,  827.  See  atUe,  p.  266. 
For  the  effect  as  to  the  peiw>n  liable, 
see  poftj  p.  389. 

'  See  Brown  «.  Robins,  4  H.  &  N. 
186. 

*  See  ib,  194, /i^  Martin,  B. 


'  See  WiUiams  v.  Bagnall,  15  W.  R. 
272,  276.  Under  the  terms  of  the 
contract  the  mine  owner  was  precluded 
from  entering  on  the  surface,  and  was 
therefore  compelled  to  work  from  the 
adjoining  property ;  but  the  decision 
was  independent  of  this  fact.  Cf. 
Woodall  tJ.  Hingley,  14  L.  T.,  N.  S. 
167. 

'  See  Staffordshire  Canal  Co.  v. 
HaUen,  6  B.  &  C.  S21,  per  Bay  ley,  J. 
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owner  would  have  been  entitled  to,  if  it  Lad  remained  in  its 
natural  state.  Tlierefore,  where  land,  which  has  been  built 
upon,  IB  damaged  through  the  withdrawal  of  its  support,  its 
owner  will,  if  he  can  prove  that  it  would  have  been  damaged 
eveu  in  its  natural  state,  be  entitled,  primdfade,  to  a  remedy.' 

Similarly,  where  a  company  acquired  a  statutory  right  of 
supiiort  for  a  horse-tramway  ;  and  a  subsequent  Act  vested  the 
tramway  in  the  plaintiff  company,  with  power  to  alter  it  into 
a  railway  of  the  modern  type  ;  and  it  was  altered  accordingly; 
and  it  was  subsequently  damaged  through  the  withdrawal  of 
its  support ;  and  it  was  proved  that  the  tramway  would  have 
been  damaged,  if  it  had  been  allowed  to  continue ;  the  plaintiff 
company  was  iield  entitled  to  a  remedy.' 

It  follows  that,  if  support  is  withdrawn  from  land  which  has 
been  built  upon  ;  and  the  building  is  injured ;  and  it  is  shown 
that  the  land  would  have  been  injured,  even  in  its  natural  state ; 
the  remedy,  to  which  the  injured  party  is  entitled,  cannot  be 
confined  to  the  injury  to  the  land.  He  will  also  be  entitled  to 
recover  in  respect  of  the  injury  to  the  building."  And  if  he 
has  suffered  a  consequential  injury  to  his  trade,  in  respect  of 
this  also  he  will  be  entitled  to  recover.*  And  it  is  not  open  to 
the  wrong-doer  to  contend,  that  the  trade  should  have  been 
immediately  discontinued,  to  prevent  an  aggravation  of  the 
injury.*  Had  it  not  been  for  the  wrong-doer's  unlawful  act 
there  would  have  been  no  injury  at  all.' 

It  is  probable  that  the  owner  of  land  in  its  non-natural  stat« 
may,  pj-hnd/acie,  make  an  adjoining  owner  liable  for  removing 
support,  if  the  removal  has  been  done  negligently.'     Auali^y 


'  Brown  r.  Robins,  4  H.  &  N.  186  ; 
Hunt  r.  Peake,  Joh.  712  ;  Stroyan  c. 
Knowles,  Hamer  r.  Knowlee,  G  H.  &: 
N.  454  ;  BeU  c.  Love,  10  Q.  B,  D.  547, 
670  i  Jonieson  t.  Button,  &c.,  Co., 
1898,  2C11.625;  Manchester  Corpora- 
tion c.  New  Moss  Colliery.  1906, 1  Ch. 
290  :  and  see  Backhouse  «.  Bonomi, 
M  H.  L.  C».  503, 

»  See  C:  W.  R.  Co,  r.  Cefn.  4:c,  Co., 
1894,  2  Ch.  157. 

■  Brown  r.  Kobins,  «uji.  186  ;  Hant 
e.  Peake.  Joh,  713;  Stroyan  r. 
Knowles,    Hamer    r.   Knowles,  lup, ; 


Bichards  v,  Jenkins,  17  W.  R.  34  ; 
Cbflpman  v.  Day,  47  L,  T,  705  ;  A.-G. 
r.  Conduit  Coll,  Co.,  1H95, 1  Q.  B.  .112. 

'  See  StToyan  r.  Knowles,  Hamer 
T.  KnowleB,  6  H.  4  N.  154. 

'  See  ib.  p.  466. 

*  See  Brown  r.  Robins,  4  H.  &  H. 
186. 

I  See  Dudley  Canal  Co.  r,  GraEe- 
hrook,  1  B,  &  Ad.  65  ;  Woodall  i. 
Hingley,  U  L.  T„  N.  S.  167.  Angus 
T.  Dalton  (4  Q.  B.  D.  204)  contains  an 
opinion  of  IJiuLt,  L.  J.,  to  the  same 
effect. 
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is  in  favour  of  this  view.  The  owner  of  land  in  its  natural 
state,  whose  right  to  support  has  been  excluded,  is,  for 
example,  entitled  to  a  remedy,  if  the  adjoining  owner  has 
worked  negligently,  or  contrary  to  the  custom  of  the  country.^ 
And  in  many  of  the  cases,  which  in  other  respects  ascertain 
the  relative  rights  and  duties  of  adjoining  owners,  the  presence 
or  absence  of  negligence  on  the  part  of  the  defendant  has 
been  deemed  material.^ 

Although  an  owner  of  land,  who  puts  an  artificial  weight  Value  of 
upon   it,  is   not   entitled,  prima  facie,  to   have  such   weight  entitled  to 
supported,^  he  is  entitled,  prima  facie,  to  put  the  weight  upon  ^^ghTsup- 
it  in  the  first  instance.*     It  follows,  that,  where  the  owner  of  ported, 
land  is  not  entitled  to  have  an  artificial  weight  thereon  sup- 
ported, and  the  value  of  the  land  has  for  any  purpose  to  be 
estimated,  it  is  not  necessarily  estimable  with  reference  mei'ely 
to  the  purposes  to  which  the  land  can  be  applied  in  its  natural 
state.     It  may  be  estimable  with  reference  to  any  purpose  to 
which  the  land  might  be  reasonably  considered  as  applicable.*^ 

The   principles  which,  prima  facie,  determine  the  right  of  Railway  or 
support  for  land  in  its  non-natural  state,  do  not  exclusively 
apply,  where  the  instrument  of  severance  is  voluntary.     They 
equally    apply,    where    it   has   been   entered   into   under   the 
provisions  of  a  railway,  or  canal,  or  similar  Act.^ 


PART  C— VARIATION  OF  PRIMA  FACIE  RIGHTS. 
Sect.  1.— EXCLUSION  OF  RIGHT  FOR  LAND  IN  NATURAL  STATE. 

(a)  Contract, 
If  apt  words  are  used  ;  whether  in  the  instrument  of  sever-  Exclusion  by 

..     1-    7  .  .  ,  .    contract. 

ance    itself; '   or    m   a   contemporaneous,   or    a    subsequent 

1  Seej/ott,  p.  283.  8  C.  P.  336  ;  Dalton  r.  Angus,  6  A.  C. 

«  See   Smith  r.    Kenrick,  7   C.  B.  796. 

515 ;  Eadon  r.  Jeffcock,  L.  R.  7  Bxch.  '  Mordue  v.  Durham,  L.  R.  8  C.  P. 

395 ;  Smith  r.  Fletcher,  9  ib.  64,  67 ;  336  :    see  further,  as    to    this   case, 

Crompton   r.  Lea,  19   Eq.    127,  129.  jfOJitf  p.    402.     -Cf.  the    Sc.    case    of 

Cf.  the  language  of  s.  79  of  Rail.  CI.  Neill's  Trustees  v.  Dixon,  7  R.  741  ;  a 

Cons.  Act,  1845,  ^a«^,  p.  335,  s.  23  of  decision  on  the  meaning  of  '*  surface 

Wat.  CI.  Act,  jjoitj  p.  339,  and  s.  4  of  damage." 

the  Pub.  Health  Am.  Act,  1883,  post,  ®  See  ante,   p.  274,  n.  >,  and  cases 

pp.  342,  343.  there  cited. 

'  See  ante,  p.  275.  7  See  Rowbotham  r.  Wilson,  6  E. 

*  See    Mordne  r.   Durham,    L.  B.  &  B.  693  ;  8  ib,  123  ;  8  H.  L.  C.  348  ; 
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i n strum ent ; '  and  whether  in  affirmative  or  negative  terms;' 
and  whether  in  express  terms  or  by  necessary  implication ; ' 
and  whether  the  mines  are  granted  or  excepted  ;  *  and  whether 
the  instrument  is  voluntary  or  statutory ; '  the  right  of  support 
for  land  in  its  natural  state  may  be  effectually  excluded.  Tliis 
was  formerly  supposed  to  be  impossible,  as  appears  from  the 
dictum  of  Lord  Denman  in  Hilton  v.  GranvUUi* — "Even  if 
the  grant  could  be  produced  in  specie,  reserving  a  right  in  the 
lord  to  deprive  his  grantee  of  the  enjoyment  of  the  thing 
gi-anted,  such  a  clause  must  be  rejected  as  repugnant  and 
absurd,"'  There  is  not,  however,  in  fact,  any  repugnancy;' 
and  the  dictum  has  been  long  since  overruled.'     And  of  course 


ffhafto  V.  Johnson,  8  B.  &  6.  252,  n.  ; 
Taylor  r.  Shatlo,  ih.  228  ;  Mnrchie  v. 
Black,  19  C.B.,N.S.  207;  Williams  r. 
Bagnall,  15  W.  R.  272  ;  Buccleuch  v. 
Watefield.  L.  U.  4  B.  L.  377;  Smith 
r.  Darby,  L.  K.  7  Q.  B.  718  ;  Eadon 
V.  Jeffcock,  L.  E.  7  Eicb.  .179  ;  Bu- 
chanan  r.  Andrew,  L.  B,  2  Sc,  *  D. 
288 ;  Aspden  r.  Seddon,  10  Ch.  3%,  n., 
401;  lb.  1  Eich.  D.  496;  Gill  v. 
Dickinson,  6  Q.  B.  D,  IBS  ;  Davis  r. 
Trehame,  C  A.  C.  466,  469 ;  Dalton  r. 
Angus,  ib.  809  ;  Chapman  c.  Day,  47 
L.  T.  709;  Mundy  n.  Rutland,  23 
Ch.  D.  81,  KS,  »0  :  Bell  r.  I^ve,  10  Q.  B. 
D.  5C8  ;  Wion  r.  White,  8  A.  C.  838, 
n. ;  Pountney  r.  Clayton.  11  Q.  B.  D. 
82U,  838,  N39  ;  iMve  r.  Bell,  9  A.  C. 
2»9;  Darlcy  Main  Collieo'  Co.  r. 
Mitchell,  1 1  i*.  147  ;  Consett  Wnt.  Co. 
r,  KitsoD,  22  Q.  B.  D.  321  ;  L.  t  N. 
W.  K.  Co.  r.  Evans,  1893,  1  Ch.  30. 
This  in  fact  is  admitted  in  Harris  i'. 
Rjding,  B  M.  &  W.  filJ ;  Humphries  t. 
Bropieo,  12  Q.  B.  74B,  7ri7  ;  Smart  v. 
Morton,  6  E,  i  B.  ;iO,  46. 

'  See  Rowbotham  r.  Wilson,  6  E.  Jc 
B.  604  :  8  ib.  147  ;  Murchie  r.  Black, 
19C-B.,  N.  S.  20.i.  Ct.  Hiohauls  r. 
Harper,  L.  K.  1  Exch.  20i). 

'  See  Smith  r.  Darhy,  L.  R,  7  Q.  B. 
724,  }ier  Blackburn,  J. 

•  See  ib.  Tas ;  Aspden  r.  Seddon,  10 
Ch.  4U1  ;  Davis  r.  Trehame,  6  A,  C. 
469 ;   Diion  r.  White,  8  ib.  839,  n., 


841,  n.,  843.  847,  850  ;  Twjeronld  r. 
Chamber  Coll.  Co.,  W.  N.  1892,  p.2"; 
Bell  r.  Dudley,  1895, 1  Ch.  186  ;  West- 
morland c  New  Shartston  Co.,  70 
L,  T.  720  ;  New  Sharlslon  Co.  p.  West- 
morland,  82  L.  T.  726,  1904,  2  Ch. 
143,  n.  ;  Bishop  Auckland,  &c.  r. 
Butterknowle,  *c.,  Co.,  1904,  2 
Ch.  424,  426,  HI  ;  Butterknowle, 
kc,  Co.  t.  Bishop  Auckland,  kc,  1906. 
A.  C.  309.313,315. 

'  See  WiUiaros  r.  Bagnall,  15  W.  B. 
274,27.1,276;   Dixon  r.  White, 6  A. C. 

842,  843,  847. 

'  Bell  r.  Love,  10  Q.  B.  D.  -i^-.S.f^e; 
PountDcy  )■.  Clayton,  11  tS.  829,  S 38, 
839  ;  Lore  r.  Bell,  9  A.  C.  297  ;  Con- 
sott  Wat  Co.  r.  Bilson,  22  Q.  B.  D. 
321,702;  Belli. Dudler,«i;).  ;  Bishop 
Auckland,  kc.   r.   Butterknowle.  kc. 


•  BQ.  I 


701. 


See  p.  730. 

*  ISee  Itowbotham  c.  Wilson,  6  E.  & 
B.  603,  8  H.  L.  C.  361,  362;  Salis- 
bury r,  Gladstone,  9  H.  L.  C.  703; 
Williams  T.  Bagnall,  16  W.  R.  276. 

'  See  Rowbotham  r.  WiUou,  8 
H.  L.  C.  348,  See  also  Carlyon  r. 
Levering,  1  H.  &  N.  799 ;  Baccleacb 
r.  Wakefield,  L.  B.  4  H.  L.  399,  410 ; 
Buchanan  c.  Andrew,  L.  R.  2  Sc.  & 
D.  297 ;  Hal]  r.  Byron,  4  Ch,  D.  678 ; 
Bell  r.  Love,  10  Q.  B.  D,  661  ;  IMion 
r.  White,  8  A.  C.  843. 
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the  right  may  be  partially^  as  well  as  wholly  excluded.     The 
question  is  in  every  case  one  of  construction  of  the  instrument.' 
The  mere  statutory  authority  to  execute  their  works,  which  Gasworks 

,   J    .  *  1  •     A   X      ^i  •  •  i»  .1       Clauses  Acts 

IS  yestea  m  a  gas  company  subject  to  the  provisions  of  the  —nuisance. 
Gasworks  Clauses    Acts,  1847  and   1871,"  does   not   entitle 
them,  in   executing  their    works,   to    remove   support ;    the 
liability   to   proceedings   for  a   **  nuisance "    caused    in    the 
execution  of  the  works  being  expressly  preserved.* 

A  proviso  in  a  purchase  deed,  that  the  vendor,  his  heirs  or  Contract  for 
assigns,  "  tenants  or  lessees,"   should  not  be  liable  for  any  antecedent 
damage  caused  by  the  sinking  of  the  land  through  mining  i®^®®- 
operations  in  getting  "the  minerals  hereby  excepted,*'   has 
been  held  to  enure  for  the  benefit  of  a  lessee  holding  under  an 
antecedent  lease,  where  the  lease  was  recited  in  the  deed,  and 
the  minerals  comprised  in  the  lease  were  part  of  the  minerals 
excepted  from  the  purchase.^ 

An  owner  of  land  in  its  natural  state,  whose  right  of  support  Express 
is  excluded  by  contract,  may  nevertheless  be  entitled  to   a  ^  o^th^  ^ 

remedy,  if  the  damage  which  he  sustains  has  been  occasioned  mi^es  or 
•^  °  surface. 

by  workings  outside  the  contract.  If,  for  example,  upon  a  sale 
or  lease  of  lands  the  mines  are  excepted,  with  liberty  to  get 
them  without  being  liable  for  subsidence  ;  and  the  mine  owner 
is  also  the  owner  of  mines  which  laterally  adjoin ;  and  he 
does  not  work  the  excepted  mines,  but  works  the  lateral  mines ; 
and  the  lands  sold  or  demised  subsides  in  consequence ;  he  may 
be  liable.^  On  the  other  hand,  if,  upon  a  sale  of  lands,  the 
mines  are  excepted,  with  a  like  liberty ;  and  the  surface  owner 

1  In  Mundy  r.  Rutland,  23  Ch.  D.  Exch.  379,  397,  398,  per  Bramwell,  B. 

81,  Kay,  J.,  thought  that  the  pro-  Cf.,on  this  point,  Davis  r.  Treharne, 

visions  of  a  lease  (stated  ^wjrf,  p.  303)  6  A.  C.  460  ;  pogt,  p.  303,  n.  *  ;  Dixon 

partially  excluded  the  right  of  sup-  v.  White,  8  ib.  833 ;  see  pp.  846,  847, 

port.    The  Court  of  Appeal  thought  849. 
that  they  were  unintelligible.  •  See    Whitehouse    r.   Bayley,    34 

«  Ponntney  r.  Clayton,  11  Q.  B.  D.  L.  T.  93  ;  Aspden  v,  Seddon,  1  Ex.  D. 

838,  839 ;   Dixon  r.  White,  8  A.  C.  505.     In  Whitehouse   c  Bayley,  the 

843,  851 ;    Bishop   Auckland,  &c.  v.  plaintiff's    buildings   were    damaged, 

Batterknowle,  kc,  Co.,   1904,  2  Ch.  but  the  land  would  have  been  damaged 

425.  even  if  unbuilt  upon :  see  as  to  this, 

MO  &  11  Vict.  c.  15,  s.  29 ;  34  &  35  ante.itp.  277, 278.  He  might  have  been 

Vict.  c.  41,  s.  9.  free  from  liability,  if  he  had  postponed 

*  Jordeson  r.  Sutton,  &c.,  Gas  Co.,  the  working  of  the  lateral  mines  until 
1899,  2  Ch.  217.  after  he  had  worked    the    excepted 

*  See  Eadon  r.  Jeffcock,  L.  R.  7  mines  :  see  ante,  p.  277. 


liability  for 
damage  ruoa 
with  land. 
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is  also  the  owner  of  lands  wliich  laterally  adjoin ;  and  the 
mine  owner  works;  and  the  lateral  lauds  subside  in  consequence; 
the  mine  owner  may  be  liable.' 

It  is  sometimes  a  question,  whether  the  burden  of  a  covenant 
as  to  non-liability  for  damage  runs  with  the  land.  In  Rowbotham 
V.  Wilton,'^  allottees  of  the  surface,  who  were  parties  to 
an  award  under  an  Inclosure  Act,  covenanted  that  the  allotteeB 
of  the  mines,  who  were  also  parties,  their  heirs  and  assigns, 
should  be  at  liberty  to  work  the  mines,  and  should  not  be 
liable  to  an  action  for  any  sinking  of  the  surface.  It  was  held, 
that  the  covenant,  although  nominally  such,  was  in  effect  a 
grant  of  a  right  to  disturb  the  surface ;  and  that  the  successor 
in  title  of  the  surface  owner  was  not,  therefore,  entitled  to 
miiiiitain  an  action  for  removing  the  support.^  The  decision 
was  different  in  Richards  v.  Harper,*  where  the  purchaser  of 
copyhold  land,  by  a  deed  of  even  date,  covenanted  and  granted, 
that  the  vendor  and  liis  heirs  might  work  the  mines  in  an 
adjoining  freehold  without  being  liable  to  make  compensation 
for  any  injury  caused  by  such  working  to  the  copyhold  ;  and 
the  deed  was  not  entered  on  the  court  rolls,  or  ref'en-ed  to  in 
the  surrender ;  and  the  copyhold  was  afterwards  enfranchised, 
and  resold ;  and  neither  the  lord  of  the  manor,  nor  the  sub- 
purchaser, had  notice  of  the  deed.' 

When  an  instrument,  which  excludes  the  right  of  a  surface 
owner  to  support,  provides  that  he  shall  be  compensated  for  all 
damage  which  he  may  tliereby  sustain,  the  proviso,  whetherin 
the  form  of  a  covenant  or  not,  is  not  within  the  mle  applicable 
to  covenants  not  running  with  the  land.  It  is  an  inherent 
qualification  of  the  right  to  work,  and  binds  tlie  mine  owner 
for  the  time  being  in  favour  of  the  surface  owner  for  the  time 
being,' 


1  See  MancheBter  Corporation  r. 
New  Moss  t'ollierj,  1906,  1  Cb.  278. 

»  8  H.  L.  C.  348,  afficming  S.  C. 
8  E.  &  B.  123,  wbicb  affirmed  S.  C. 
6  lb.  6113. 

'  See  8  H.  L.  C.  362,  per  Lord 
Weneleydale,  See  Bell  r.  Love,  10 
Q.  B.  D.  562. 

'  L.  B.  I  Exch.  199. 

*  Pollock,  C.  B.,  resied  bis  decieion 


on  the  fact,  tb«t  tbe  land  in  question 
had  been  originally  copyhold :  but 
the  majority  of  tbe  Coarl  (Martin, 
Cbannell  and  Pigott,  BB.)  were  of 
opinion,  that  Ibe  result  would  haie 
been  the  same  it  tbe  land  bad  been 
freehold. 

*  Aspden  t.  Seddon,  Preston  t. 
8e<ldon,  1  Exch.  D.  4%:  Chamber 
OoU.  Co.  r.  Twjerould,  H.  of  L„2I> 
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When  an  instrument  excludes  the  right  of  the  surface  owner  Liability 

to  support,  the  mineowner  may  be  liable,  if  he  works  nef^ligentl}',  negligence, 

or  contrary  to  the  custom  of  the  country.^  **  Wanton,  reckless,  ^^* 
or  improper  "  working  is  not  within  the  view  of  either  party .^ 

When  an  instrument  excludes  the  right  of  the  surface  owner  subsequent 

to  support,    the   right   cannot,    apparently,    be    subsequently  b^^prescriD- 

acquired  by  prescription.®     It  would  be  impossible  in  such  a  ^i^^^- 
case  to  show  an  enjoyment  as  of  right. 

(jSy  Custom  and  Prescription. 

The  right  of  support  for  land  in  its  natural  state  may  also  Exclusion  by 
apparently  be  excluded  by  custom,  if  it  is  a  part  of  the  custom  tems^of  com- 
that  compensation  shall  be  made  for  all  damage.*  pensating. 

In  Hilton  v.  Granville^  an  action  was  brought  by  a  copy-  Hilton  r. 
holder  against  his  lord's  lessee  for  working  minerals  under  the 
copyhold  parcel  in  such  a  way  as  to  withdraw  support  there- 
from ;  and  from  two  ancient  copyhold  houses,  which  had  been 
built  thereon.®  Two  pleas  were,  amongst  others,  put  in; 
which  have  been  usually  treated  as  pleas  of  a  prescriptive  right 
so  to  work  without  making  any  compensation  for  the  damage 
to  be  done,  and  of  a  custom  so  to  work  from  time  immemorial 
without  making  any  compensation.  Both  pleas  were  held 
bad. 


July,  1893,  per  Lord  Watson.  The 
facta  cf  this  case  are  stated,  pogt^ 
p.  308 :  see  tilfo  Dixon  r.  White, 
8  A.  C.  842,  843,  850 ;  Re  Donegal, 
W.N.  1888,  p.  112. 

1  See  Rowbotham  r.  WilsoD,  6  £.  & 
B.  593, 602 ;  8  ib,  123  ;  8  H.  L.  C.  348 ; 
Eadon  r.  Jeffcock,  L.  R.  7  £xch.  393, 
394.  Cf.  Smith  r.  Kenrick,  7  C.  B. 
515 ;  Smith  r.  Fletcher,  L.  B.  9  Exch. 
64,  67 ;  Crompton  r.  Lea,  19  Eq.  127, 
129. 

*  Buchanan  r.  Andrew,  L.  R.  2  Sc. 
k,  D.  292,  per  Lord  Selborne  ;  see  also 
296,  per  Lord  Chelmsford. 

*  This  question  was  suggested  in 
Kowbotham  r.  Wilson,  6  E.  &  6.  593. 

*  See  Aspden  r.  Seddon,  I  Exch.  D. 
509,  510,  per  Hellish,  L.  J.  See  also 
the  obeeryations  of  Lord  Hatherley 


in  Buccleuch  v.  Wakefield,  L.  R.  4 
11.  L.  395,  396,  399 ;  and  see  Loye  v. 
Bell,  9  A.  C.  297,  per  Lord  Watson. 
Cf.  Smart  v.  Morton,  5  E.  &  B.  30. 
There  a  custom  to  work  so  as  to  let 
down  the  surface,  paying  compensa- 
tioD  for  the  injury  so  caused,  was 
alleged  to  exist  at  the  time  of  the 
injury  complained  of.  The  plea  of 
such  a  custom  was  held  bad ;  but 
upon  the  ground,  that  the  existence 
of  the  custom  was  not  sufficiently 
proved. 

«  5  Q.  B.  701. 

•  The  principle  of  the  decision  was 
not  affected  by  the  fact  that  houses 
were  upon  the  land.  The  pleas  were 
not  confined  to  newly  built  houses, 
but  were  so  wide  as  to  embrace 
houses  coeval  with  the  custom  itself ; 


ObserrationB 
on  Hilton  V. 
Graavilte. 


ConditioDs  of 
validity  of 
cnstom. 
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This  decision  was  treated  as  sound  in  Salisbury  v.  Qladttone} 
was  acted  on  in  Blackett  t.  Bradley,*  and  was  approved  in 
Belt  T.  Love?  And  what  ia  perhaps  of  greater  importance  \t 
this : — The  pleas  did  not  in  terms  allege  a  right  to  let  down 
the  surface.  All  they  alleged  were  wide  powers  of  working. 
These  would  not  have  authorised  a  letting  down,  if  the  question 
had  arisen  under  a  grant.*  And  if  there  is  any  difference 
between  claims  resting  on  grant  and  those  resting  on  custom, 
it  is  in  the  direction  of  dealing  with  the  latter  more  strictly 
tlian  the  former.  "  Though  the  parties  may  legally  have  made 
such  a  contract,  it  would  not  be  reasonable  to  presume  Uiat 
they  had  done  so."*  However,  the  correctness  of  Hilton  v. 
Granville,  as  a  decision  that  a  custom  to  work  so  as  to  let  down 
the  surface  is  invalid,  is  hardly  consistent  with  many  of  the 
observations  of  Lord  Cottenham,  when  the  same  case  was  in 
Chancery ;'  and  certainly  was  not  treated  as  being  beyond 
doubt  in  Buccleuch  v.  Wakefield.'' 

If  a  custom  to  disturb  the  surface  without  paying  compensa- 
tion can  be  considered  good,  it  must,  at  all  events,  be  con- 
clusively shown  to  exist  ;^  and  to  have  existed  at  the  time 
when  the  severance  of  the  adjoining  tenements  took  place.' 

No  reason  exists  wliy  the  remarks  applicable  to  a  custom 
should  not  equally  apply  to  a  presciiptive  right  so  to  work  as 
to  disturb  the  surface,"' 

And  as  regards  the  validity  of  a  plea  of  right  by  custom  or 


BB  to  which  a  grant  of  the  right  of 
suppoTt  would,  in  the  nbeeDce  of  (he 
cuetotn,  be  implied  :  see  poit,   p.  S8I1. 

'  9  H.  L.  C.  6a2.  702. 

3  1  B.  Jc  8.  940.  The  custom 
alleged  la  Ibis  caae  was,  however,  a 
CDBlom  to  work  under  a  waste  ;  to 
which  different  conaide  rat  ions  apply  : 
see,  as  to  Vnis,]iatt,  p,  SS5. 

■  10Q.B.D.">61,yerBaKollay,L.J. 

"  See  po»t,  p.  297. 

t  See  Blackett  r.  Bradley,  1  B.  * 
8.  9S3,  jter  Blackburn,  J. ;  Bell  v. 
Love,  10  Q,  B,  D.  561,  jwr  BaggalUy, 
L.  J. 

•  I  Cr.  Jt  I'b.  283,  393,  294,  295. 

'  L,  K.  4  H.  L.  399,  per  Lord 
Hatherley  ;  406, 410,  per  Lord  Chelms- 


ford. It  was  followed  in  the  reTersed 
decision  in  the  Court  below ;  see  Wake- 
Geld  r.  Buccleuch,  4  Eq.  650— O. 
Hilton  r.  Granville  was  heard  on  de- 
murrer. It  was  tried  at  Bar  thret 
years  afterwards.  But  there  wa»  no 
verdict  and  no  judgment,  am)  the 
action    was    ultimately    allowed    i^ 

'  See  Smart  r.  Morton,  5  K.  * 
B.   30;    Bell   ..   Love,   10  Q.   B.  D. 

660. 

'  See  Smart  r.  Morton,  flip. 

■•  See  Hilton  t.  Granville,  5  g.  B. 
701.  Cf.  the  observations  of  Lord 
Wensleydale  in  Bowbotbam  r.  Wilson. 
8  H.  L,  C.  363. 
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prescription  to  withdraw  support  from  a  surface,  there  is  no 
distinction  between  freeholds  and  copyholds.^ 

In  Blackett  v.  Bradley^  the  custom  alleged  was  to  work  Wastes, 
under  the  waste  lands  of  a  manor  without  paying  compensa- 
tion for  subsidence.  The  distinction  between  that  custom 
and  the  custom  alleged  in  Hilton  v.  Granville  ^  was  not  pointed 
out;  and,  in  deciding  the  case,  the  Court  assumed,  that  it  was 
not  distinguishable  from  Hilton  v.  Granville,  and  gave  judg- 
ment in  accordance  with  that  decision.  The  real  nature  of  the 
custom  pleaded  in  Blackett  v.  Bradley  was  pointed  out  in 
GUI  V.  Dickinson  ;  *  and  Blackett  v.  Bradley  cannot  be  relied 
on  as  a  decision,  that  a  custom  to  work  under  a  waste  is  bad. 
A  custom  to  work  under  copyholds  without  leaving  support  for 
the  surface  may  be  bad.  But  it  does  not  follow,  that  a  custom 
to  work  under  a  waste  is  bad.^  Indeed,  independently  of 
custom,  the  lord  is,  as  has  been  already  seen,^  entitled,  in 
working  under  the  wastes,  to  withdraw  support  from  the  surface ; 
provided  only  he  leaves  a  sufficienc}'  of  common. 


Sect.  2.— ACQUISITION  OF  RIGHT  FOR  LAND  IN  NON-NATURAL 

STATE. 

(a)  Express  Grant. 

A  right  of  support  for  land  in  its  non-natural  state  may  Express 
be  acquii'ed  by  express  grant ;  whether  voluntary,''  or  generally, 
statutory.  As  instances  of  statutory  acquisitions  it  may  be 
mentioned,  that  provisions  are  made  for  the  preservation  of 
dwelling-houses  under  the  Act  7  &  8  Vict.  c.  105  ;®  of  houses 
and  other  buildings  under  the  Cornwall  Subm.  Mines  Act, 
1868  ;^  of  piers  and  other  structures  under  the  Crown  Lands 
Act,  1866  ;^^  and  (in  the  case  of  mines  excepted  from  a  gi*ant 

^  See  Hilton  v.  Granyille,  sup.  reference  to  the  wastes. 

M  B.  &  8.  940.  •  See  arUfi,  p.  274. 

'  5  Q.  B.  701,  ante,  p.  283.  ^  See  Bonomi  v.  Backhouse,  E.  B.  & 

*  5  Q.  B.  D.  159.  E.  655  ;  Angus  v.  Dalton,  4  Q.  B.  D. 

*  See  also  Buccleuch  r.  Wakefield,  162,  169,  170,  197 ;  Daltou  v.  Angus, 
L.  R.   4   H.  L.  406,  410  (^per  Lord  6  A.  C.  792. 

Chelmsford),  where  it  is  said,  that  a  ^  Giving    working    powers    to   the 

costom  applicable  to  the  customary  Duke  of  Cornwall  :  pod,  p.  405. 

tenancies  of  a  manor  is  no  authority  '  Bee  pott,  p.  407. 

for  the  right  of  working  mines  with  ^^  Post,  p.  408. 
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of  lands  in  Ireland)  of  places  of  worship,  graveyards,  ceme- 
teries,  public  schools,   houses,  and  outhouses,  under  the  Act 
23  &  24  Vict.  c.  154.> 
Creation  of  A  common  law  grant  cannot  do  more  than  give  the  right  of 

fet«r  on  support.     It  is  not  possible  by  such  a  grant  to  create  a  per- 

mme  owner,  petual  fetter  upon  the  mine  owner  working  his  mines ;  such  as 
is  created  by  a  counter-notice  under  the  Rail,  or  Wat. 
CI.  Act.^  Such  a  grant  would  not  bind  the  land  in  the 
hands  of  successive  owners.'  A  perpetual  fetter  can,  how- 
ever, be  obtained,  under  a  covenant  not  to  work,  in  all  cases 
where  the  successive  owners  have  notice.*  And  such  a  cove- 
nant would  not  be  a  "  sale  "  within  the  Stamp  Act,  1891.^ 

(/J)  Implied  Grant. 

Implied  grnat       The  right  may  also  be  acquired  by  implied  grant ; '  and  no 

ot  doctrine.°*    doctrine  in  the  law  of  support  is  of  greater  importance,  or  more 

frequent  application. 

Weight  on  If,  for  instance,  the  weight  caused  by  buildings,  or  by  an 

of  severance,     artificial  body  of  water,  be  upon  land  at  the  time  when  such 

land  is  severed  from  the  adjoining  land,  there  is,  prima  fade, 

an  implied  grant  of  the  right  of  support  for  such  buildings  or 

water.'     What  a  grantor  grants  is  such  a  measure  of  support 

"  as  is  necessary  for  the  land  in  its  condition  at  the  time  of  the 

grant."* 

Weight  in-  So,  where  land  is  severed  from  the  adjoining  land  for  a  par- 

tended  to  be        .     ,        ,  ,        ,      ,  .         .     ,  ,  -  , 

pnt  on  land,      ticular  object,  and  sucli  object  la  known  to  both  parties  at  the 

time  of  the  severance,  there  is,  prima  facie,  an  implied  grant  of 

a  reasonable  degree  of  support,  for  the  due  execution  of  that 

object.*     Therefore,  where  the  avowed  object  of  a  severance  of 

'  P(w(,  pp.  *08,  40!P,    See  also  46  &  'See  Wjrley  Canal  Co.  r,  Bradlej. 

il  Vict,  c,  37,  B.  6.  7  East,  368,  372  ;  Caledonian  R.Co.r. 

>  See  p«tt,  p.  3C3.  Sprot,  2  Macq.  451  ;  Murchie  r.  Black. 

•  SeeG.N.R.  Co,  r.  Inland  Berenne  19  C.  B.,  N.  S.  205;  Mid.  R.  Co.  r. 
CommiBsionere,  I90I,  I  E.B. 427,428;  Checklev,  4  Eq.  27,  28,  Richards  r. 
jwif ,  p.  363.  Jenkins,  1 7  W.  R.  3U  :  Dalton  r.  Angus, 

*  See  G.  H.  R.  Co.  v.  Inland  Revenne  6  A.  C.  792,  826 :  and  of.  DogdaJe  r. 
Commissionen,  tup.  129,  per  Stirling,  Bobeitson,  3  E.  &  J.  6D5,  TUi ;  Pount- 
L.  J.  ney  r.  Clayton,  11  Q.  B.  D.  840. 

'  Ih.  '  Cal.  R.  Co.  r.  Sprot,  2  Macq.  451 : 

'  Bonomi  c.  Backhoose,  E.  B.  Jc  E.  tee  also  Elliot  t.  N.  E.  R.  Co..  10  H. 

656  ;  Angus  r.  Dalton,  4  Q.  B.  D.  162,  L.  Caa.  357. 

169.  *  See  Caledonian  R.  Co.  r.  Sprot. 
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land  from  the  adjoining  land  is  the  construction  thereon  of  a 
building,  railway,  or  canal,  or  of  a  roadway  or  tramway,  or  of 
a  sewer,  or  gas  mains  and  pipes,  there  is,  primd  facie,  an 
implied  grant  of  the  right  of  support  for  such  building,  railway, 
canal,  roadway,  tramway,  sewer,  mains  or  pipes.^  And,  whether 
the  severance  be  voluntary ;  or  effected  under  the  provisions 
of  an  Act  of  Parliament,*  not  incorporating  the  Bail,  or  Wat. 
€1.  Act  f  or  the  object  be,  or  be  not,  stated  in  the  instrument 
of  severance;*  is  immaterial.  And  however  the  thing  con- 
structed may  be  used,  or  to  whatever  purposes  it  may  be 
appUed,  is  also  immaterial.^ 

And,  even  if  it  be  merely  shown  to  have  been  within  the  possible 
contemplation  of  the  parties  to  a  purchase,  that  an  artificial  ^^^7^ 
weight  might,  at  a  then  future  time,  be  placed  upon  the  land  plated, 
purchased,  a  grant  will,  primd  facie,  be  implied  of  a  reason- 
able degree  of  support  for  that  weight.      Thus,  where,  upon 
a  sale  of  land,  the  purchaser    covenanted,   that    the    land, 
^*or  any  buildings  now  or  hereafter  to  be  erected  thereon," 
should  not   be   used   for   certain   specified   purposes,  it  was 
held,  that  the  vendor  was  liable  for  so  working  mines  as  to 


2  Macq.  451,  452;  N.  B.  R.  Ck).  v. 
Elliot,  1  J.  &  H.  153 ;  EUiot  r.  N.  E. 
K  Co.,  10  H.  L.  C.  357,  362 ;  N.  E.  R. 
Co.  V.  Crosland,  4  De  G.  &  J.  559  ; 
G.  W.  R.  Co.  V.  Bennett,  L.  R.  2  H.  L. 
40 ;  Aspden  v.  Seddon,  10  Gh.  401 ; 
ib.  1  Ex.  D.  506  ;  Siddons  v.  Short, 
2  C.  P.  D.  577  ;  L.  &  N.  W.  R.  Co.  v. 
Evans,  1893,  1  Ch.  24,  25  ;  Ruabon 
Brick,  &c.,  Co.  v,  G.  W.  R.  Co.,  ib,  456  ; 
Glamorganshire  Canal  Navigation  v, 
Nixon's  Co.,  85  L.  T.  53. 

See  Caledonian  R.  Co.  v,  Sprot, 
4up. ;  Elliot  V.  N.  E.  R.  Co.,  9up, ; 
G.  W.  R.  Co.  V.  Bennett,  ivp. ;  Siddons 
r.  Short,  tup.  572,  677  ;  Benfieldside 
Local  Board  r.  Consett  Co.,  3  Ex.  D. 
54  ;  Dixon  r.  Cal.  R.  Cos.,  5  A.  C.  829  j 
Dalton  V,  Angus,  6  ib.  792,  826 ;  Be 
Dudley,  8  Q.  B.  D.  86  ;  Normanton 
Gas  Co.  V.  Pope,  48  L.  T.  666,  62  L.  J. 
Q.  B.  629;  Pountney  v.  Clayton,  11 
Q-  B.  D.  830,  834,  835,  840 ;  Glasgow 
V.  Farie,  13  A.  C.  671 ;  Mid.  Rail.  Co. 
«.  Robinson,  15  ib,  30  ;  L.  &  N.  W.  R. 


Co.  V.  Evans,  sup.  27  ;  Ruabon  Brick^ 
&c.,  Co.  V.  G.  W.  R.  Co.,  sup,  456 ; 
G.  W.  R.  Co.  V.  Cefn,  &c.,  Co..  1894, 
2  Ch.  157 ;  Glamorganshire  Canal 
Nay.  V,  Nixon's  Co.,  sup.  Cf,  the 
Scotch  cases  of  Mid.,  &c..  Gas  Light 
Co.  V,  Oakbank  Oil  Co.,  18  R.  788; 
Aitken  v,  Rawyards  Coll.  Co.,  22  ib, 
201. 

^  See  Siddons  v.  Short,  sup. ;  Dixon 
V,  Caledonian  R.  Cos.,  5  A.  C.  829,  per 
Lord  Selbome  ;  Pountney  v.  Clayton, 
sup.  841,  842,  per  Bowen,  L.  J. ;  L.  & 
N.  W.  R.  Co.  V,  Evans,  svp.  27,  per 
Bowen,  L.  J.  See  also  ante,  p.  274,  n. ', 
and  cases  there  cited.  See,  how- 
ever, G.  W.  R.  Co.  V.  Bennett,  sup, 
41 ,  42,  per  Lord  Westbury  ;  Pountney 
V.  Clayton,  sup,  834,  ^er  Brett,  M.  R. 

*  As  to  which,  see  post  J  pp.  343  et  seq. 

*  See  Siddons  r.  Short,  s^ip, 

*  Caledonian  R.  Co.  v,  Sprot,  2 
Macq.  462  ;  N.  E.  R.  Co.  v.  EUiott, 
2  De  G.  F.  &  J.  432. 
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injure    buildinfi^s   which  had  been   erected    subsequently    to 
the  sale.' 
No  implied  There  are  no  other  means  by  which  a  grant  of  the  right  of 

right  tor  support  for  land  in  its  non-natural  state  can  be  implied.   There 

weight.  18  no  authority "  for  the  proposition,  which  has  been  some- 

times advocated  or  suggested,'  that  the  owner  of  a  surface 
ought,  in  every  ease,  to  have,  prima  facie,  a  riyht  of  support 
for  all  reasonable  buildings  which  may  be  put  upon  it.  Refusing 
to  accept  it  can  hardly,  it  may  be  observed,  in  any  case  invoke 
hardship.  For,  if  a  man's  house  is  injured  by  mining  opera- 
tions, and  he  can  show  that  his  land  would  have  been  injureil, 
even  if  it  had  been  in  its  natural  state,  he  will,  although  having 
no  right  of  support  for  the  house,  be  entitled  to  damages,  not 
merely  in  respect  of  the  land,  but  also  in  respect  of  the  house.* 
No  implied  ^^  """^uld  be  a  contradiction  in  terms,  if  the  doctrine  of  implied 

pant  eicept     grant  prevailed  against  a  person  who  was  not  a  grantor.     If  A. 
and  to  extent   purchases  from  B.  a  piece  of  land  for  the  purposes  of  a  rail- 
™  way,  and  the  railway  requires  support,  not  only  from  the  land 

of  B.,  but  from  the  land  of  C,  which  laterally  adjoins;  A., 
prima  facie,  acquires  no  right  of  support  against  C,  So  where 
C,  instead  of  being  a  lateral  owner,  is  a  subjacent  owner.  In 
the  case  of  subjacent  support,  the  doctrine  of  implied  grant  is 
confined  to  the  case  of  the  person  who  is  owner  of  both  surface 
and  mines  at  the  time  of  the  purchase  of  the  surface.  And 
where  a  surface  owner  is  without  the  right  of  support,  or  only 
has  it  for  the  land  in  its  natural  state  ;  and  the  surface  is  pur- 
chased for  the  purposes  of  a  railway ;  the  purchaser  does  not 
purchase  by  implication  the  right  of  support  for  the  railway. 
For  the  surface  owner  could  not  give  him  any  greater  rights  than 
he  himself  possessed.^  Of  course,  however,  if  a  surface  owner  is 
entitled  to  the  right  of  support  for  all  purposes,  he  may  transfer 
such  right  to  a  person  who  purchases  the  surface.* 

■  Ber]ielejw.Shatto,I6C;B„N.8.79.  190,193. 

*  See  Dalton  v.  Angus,  6  A.  O.  804,  '  Bee  antf,  pp.  277,  278, 

808,  per  Lord  reniaace  ;  and  see  763.  •  See     Pountaej    r.    Clajton,    H 

See  alao  Rioharda  r.  Jenkina,  17  W.  Q.  B.  D.  840,  841,   per  Baweo,  L  J. 

K.  33,;jfr  Channell.  B.  Cf.  the  law  under  the  Rail.  &.  Wal. 

'  See  Bogers  v.  Taylor,  2  H.  &  N.  CI.  Acts,  pod,  pp,  356  rf  leq. 

828;   Richards  v.  Jenkins,  17  W.  E.  '  See   Fountney    r.    Clajlon,   «^ 

S2  ;  Dnitou  v.  Angus,  mji.  749,  772  ;  841  i  Consett  Wat.  Co.  r.  Ritflon,  K 

see  also  Brown  v.  Robins,  4  H.  &  N.  Q.  B.  D.  326. 
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It  may  be,  however,  that,  when  a  statute  authorises   the  Implied 

grantor  need 

making  and  maintenance  of  a  work  of  public  utility,  there  not  be  grantor 
is,  upon  its  true  construction,  a  right  of  support,  not  merely 
against  the  person  whose  land  is  actually  purchased  or  used, 
but  against  another  person ;  whether  owning  laterally,  or 
vertically.  In  such  a  case  the  right  of  support  rests  upon 
an  implied  grant  created  by  the  Act  itself.  Examples  of 
statutory  rights  of  this  kind  may  be  found  in  the  Acts  ^  men- 
tioned in  divisions  (fi)  and  (7)  of  section  8  of  Part  D.  of  this 
chapter ;  and  also  in  the  Acts  ^  mentioned  in  section  4.  But 
they  are  not  confined  to  such  Acts ;  under  none  of  which  the 
right  of  support  exists  ab  initio.  Examples  may  also  be  found 
in  Acts  similar  to  those  mentioned  in  division  (a)  of  section  8 ; 
under  which  the  right  of  support  exists  ab  initio,^ 

A  right  of  support  for  an  artificial  structure  acquired  under  Loss  of  right 
an  implied  grant  may  be  lost  by  omitting  to  keep  the  subject-  to  ^^1?!^° 
matter  in  proper  repair.     For  example,  the  owners  of  a  canal, 
constructed  under  a  statutory  power,  may  lose  the   right  to 
have  it  supported  if  they  neglect  a  statutory  duty  to  keep 
it  in  repair.* 

Where,  however,  a  right  of  support  for  an  artificial  weight  No  loss  by 
is  acquired  under  an  implied  grant,  and  the  dominant  owners  weiSSt!^^ 
subsequently  increase  the  weight,  although  they  do  not  acquire 
a  new  right,  they  do  not  lose  the  old  one.^  And  it  is  immaterial, 
that  they  acquired  the  old  right  by  statute,  and  that  they 
increased  the  weight  under  an  Act  incorporating  the  Bail.  Gl. 
Act,^  and  repealing  the  previous  statute ;  the  incorporating 
and  repealing  Act  being  expressed  to  be  without  prejudice  to 
all  rights  and  liabilities  under  the  previous  statute.^ 

Where  the  owner  of  two  adjoining  tenements  sells  one  of  Express 
them,  excepting  the  underlying  mines ;  and  stipulating,  that  ^^t^er  ^"^ 
he  shall  not  be  liable  for  any  damage  which  their  working  i^i^^es. 

^  See  pastf  pp.  319 — 331.  .    where  the  right  was   alleged  to  be 

^  See  post,  pp.  333  et  seq,  affected    by    vibration   caused  by  a 

'  The  possibility  of  this  was  recog-  railway,  see  Green  r.  Belfast  Tram- 

nieed   in-  Metrop.    Bd.    of   Wks.    r.  ways  Co.,  20  L.  R.  (Ir.)  35. 

Metrop.  R.  Ck).,  L.  R.  3  C.  P.  612,  4  »  G.  W.  R.  Co.  r.  Cefn,  &c.,  Co., 

ih,  192,  pott,  p.  331  ;   and  in  In  re  1894,  2  Ch.  157. 

Dudley,  8  Q.  B.  D.  86,  ^ot^,  p.  314.  *  See,  as  to  this,  post^  pp.  334  et  seq. 

*  See    Staffordshire   Canal    Co.   r.  7  G.  W.  R.  Co.  r.  Cefn,  &c.,  Co. 

Hallen,  6  B.  &  C.  317.      For  a  case  sup. 

M.M.  19 
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may  cause ;  his  stipulation,  according  to  a  principle  already 

stated,^  does  not  exempt  him  from  liability  for  damage  to  tlist 

tenement  by  lateral  workings  under  the  other  tenement.    And 

if  he  selJs  it  for  the  erection  of  buildings,  his  stipulation  mav 

not  exempt  him  from  liability  for  damage  to  those  buildings  bv 

such  lateral  workings  ;  although,  if  it  had  been  unburdened  bv 

buildings,  the  workings  would   not  have  caused  it  to  come 

down.' 

Exclusion  of         Of   course,   however,   the   application   of   the   doctrine  of 

implied  grant,  implied  grant  may  be  excluded,  wholly  or  partially,  b,v  the 

parties,  or  (in   cases   arising   under  Acts   of  Parliament)   bv 

the  legislature.     The  questioa  is  in   every  case   one   of  the 

construction  of  the  instrument.' 

No  implied  It  does  not  follow,  that,  because  the  right  of  support  can  be 

reservaton.      acquired   by  implied  grant,  it  can,  under  similar  conditions, 

be  acquired  by  implied  reservation.     It  can  be   so   acquire*'. 

where  there  is  an  implication  of  the  existence  of  reciprocal 

easements;  as  in  the  case  of  two  adjoining  houses.*     But  at 

this  point  the  analogy  ceases.     In  all  other  cases,  where  two 

adjoining  properties  are  held  by  a  common  owner,  and  he  sells 

one  of  them,  he  must,  if  he  wishes  to  reserve  the  right  of 

support,  do  so  in  express  terms.* 

Highways  1'he  right  of  working  mines  under  roads  or  highways,  which 

elMtticTineT    "^^  vested  in  urban   sanitary  authorities,  has   been   already 

telegraph  stated.*     The  right   of  working   mines  under  or  adjacent  to 

roads,  along  or  across  which  electric  lines  are  laid,  has  also 

been  already  stated.'     Section  69  of  the  Tramways  Act,  1870, 

provides   as   follows: — "Nothing  in  this  Act  shall   limit  or 

interfere  with  the  rights  of  any  owner,  lessee,  or  occupier  of 

any  mines  or  minerals  lying  under  or  adjacent  to  any  road, 

along  or  across  which  any  tramway  shall  be  laid,  to  work  sucli 

mines    and    minerals,    nor    shall    any    such    owner,   lessee,  or 

occupier  be  liable  to  make  good  or  pay  compensation  for  any 

'  See  ante,  p.  281.  Co.,  1902,  2  Ch.  667  ;  affirmiDg  S.  C. 

1  See  Aepden  t.  Seddou,  1  Eich.  D.  1901,  2  Ch.  300. 

M)6.  'AKlf,pp.ia,270,27l:eeeA.-Q.f. 

»  Ruabon,  Ik.,  Co.  r.  0.  W.  R.  Co..  Conduit  Colliery  Co.,   1895,    1  Q.  B. 

1893,  I  Ch.  456.  301,  cited  ante.  p.  271, 

*  See  Richards  r.Hoee,y  Eich.  218.  '  Ante,  p.  U. 

'  Union,  ic,  Co.   r.  Loadon,   &c.. 
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damage  which  may  be  occasioned  to  such  tramway  by  the 
working  in  the  usual  and  ordinary  course  of  their  mines  or 
minerals."  And  Part  2  of  the  Pub.  Health  Am.  Act,  1890, 
which  provides  for  the  prevention  of  danger  or  obstruction  to 
the  public  by  telegraph  wires  or  similar  apparatus,  contains  a 
similar  provision.^ 

{y)  Prescription. 

The  right  of  support  for  land  in  its  non-natural  state  is  not  Enjoyment 
necessarily  acquired  either  by  express  grant,*  or  implied  grant.®  memo^ 
It  may  be  acquired  by  enjoyment  from  the  time  of  legal 
memory.*  And  where  the  right  is  claimed  on  this  ground,  the 
claim  to  it  cannot  be  defeated  by  reason  only,  that  actual  proof 
is  given,  by  scientific  or  other  evidence,  that  the  non-natural 
state  must  of  necessity  have  originated  at  a  time  later  than 
that  of  legal  memory.^  The  fiction  of  a  grant  made  and  lost, 
in  modern  times,  may,  it  seems,  be  applied,  so  as  to  destroy  the 
effect  which  such  proof  might  otherwise  have.  • 

The  right  of  support  for  land  in  its  non-natural  state  may  Adverse 
also  be  acquired  by  an  adverse  enjoyment  for  twenty  years.''  for  twenty 
However,  an  enjoyment  for  twenty  years  can  only  confer  the  y^"* 
right,  if  the  servient  owner  was  capable  of  making  a  grant.® 
No  such  right  can,  for  example,  be  obtained  against  a  lunatic.^ 
And  an  enjoyment  for  twenty  years  can  only  confer  the  right, 
if  the  servient  owner  knew,  or  might  have  known,  that  some 
alterations  as  to  support  were  being  made.^^    But  if  he  had  or 
might  have  had  this  knowledge,  it  is  not  necessary  that  he 
should  also  have  been  aware  of  the  extent  or  details  of  the 
alterations.^^   And  an  enjoyment  for  twenty  years  cannot  confer 

1  See  8.  16  (2).  v.  Angus,  6  A.  C.  794,  801 ;  Green  v, 

«  Ante,  pp.  285,  286.  Belfast  Tramways  Co.,  20  L.  R.  (Ir.)  35 ; 

'  Ante  J  pp.  286  et  geq.  Green  well  r.  Low  Beechburn  Co.,  1897, 

*  Angus  r.  Dallon,  4  Q.  B.  D.  162,       2  Q.  B.  165. 

170,  171,  185,  186 ;  Dalton  v.  Angus,  *  Angus  r,   Dalton,  svj).  162,  170, 

6  A.  C.  762,  763,  783,  784,  810.     See  171,  185,  186. 

BeU  1'.  Love,  10  Q.  B.  D.  559.  560.  »  lb.  174,  186  ;    Dalton  v.  Angus, 

*  Angus  r.  Dalton,  mp.   172,  186,  suj),  751,  771,  827. 

199.  i<>  Dalton  r.  Angus,  mp,  801,  828 : 

*  lb.  172,  per  Thesiger,  L.  J.  but    see    779  ;    Union,    &c.,    Co.    tr. 
7  Rogers  r.  Taylor,  2  H.  &  N.  828  ;      London,  &c.,   Co.,  1902,  2  Ch.  557  ; 

see  also  Richards  r.  Jenkins,  17  W.  R.      affirming  S.  C.  1901,  2  Ch.  300. 

31,  33 ;  Angus  t.  Dalton,  4  Q,  B.  D.  "  Dalton  r,  Angus,  mp.  801,  802, 

162,  170,  171,  185,  186,  201 ;   Dalton      828. 
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the  right,  if  the  person  claimiag  it  has  practised  deception  or 
concealment.  If  a  person,  who  knows  that  an  artificial  weight 
is  heing  in  fact  imposed,  makes  inquiries  as  to  its  extent  or 
details,  and  receives  false  or  misleading  information,  no  right 
can  be  acquired  against  him  by  prescription.  And  if  the  weight 
is  impoBed  secretly  or  surreptitiously,  so  as  to  keep  material 
&ct6  from  his  knowledge,  his  position  is  the  same.^ 

Whether,  after  the  right  has  been  in  point  of  fact  enjoyed 
for  twenty  years,  the  claim  to  it  cannot  he  defeated  by  mere 
proof,  that  the  enjoyment  was  never  actually  assented  to,  or 
was  dissented  from,  is  a  question  which  was  formerly  not  free 
from  doubt.  For  it  was  a  received  doctrine,  that  the  right  of 
support  for  land  in  its  non-natural  state  is  only  a  negative  or 
passive  easement ;  *  not  susceptible  of  interruption  by  the 
servient  owner ;  and  not  therefore  an  easement  obtainable  by 
twenty  years'  enjoyment  within  the  meaning  of  section  2  of  the 
Prescription  Act^  The  statute,  therefore,  having  regard  to 
this  doctrine,  gave  no  facilities  for  answering  the  above  ques- 
tion.* Moreover,  although  there  were  numerous  cases  con- 
taining dicta  on  the  subject;'  and  although  such  cases 
showed  a  great  preponderance  of  opinion  in  favour  of  the 
proposition,    that    the    claim    could   not    be    so    defeated ;  * 


■  lb.  802.  827,  828. 

*  AngQB  r.  Dallon,  lup.  197,  203  ; 
Dalton  c.  Anpia,  tup.  77G. 

»  2  &  3  Will.  i.  a.  71.  "No  claim, 
which  ma}'  be  lawfully  made  at  the 
common  law  b;  custom,  prescription, 
or  grant  to  any  waj  or  other  ease, 
ment,  or  to  any  wateroourse,  or  the 
use  of  any  water  to  be  enjoyed,  4c., 
when  Buch  way  or  other  matter  bb 
herein  laat  tiefore  mectioned  shall 
have  been  actually  enjoyed  by  any 
peiBon  claiming  right  thereto  without 
interruption  for  the  full  period  of 
twenty  yeart,  shall  be  defeaied  or 
destroyed  by  showing  only  that  Buch 
way  and  other  matter  was  first  en- 
joyed at  any  time  prior  to  such  period 
of  twenty  years ;  but  ncvcTtbeless 
each  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now 
liable  lo  be  defeated,"  &c. 

•  See  AngDs  r.  Dalton,  A  Q.  B.  D. 


86;  4  ifr,  162,  170,  185,  197,  198; 
Dalton  r.  Angus,  6  A.  C.  742,  76*. 

'  See  Palmer  e.  Fleshees,  1  Sid.  1GT : 
Stansell  v.  Jollard,  1  Selw.  N.  P.  IIU) 
ed.  457  :  Wyatt  r.  Harrison,  S  B.  k 
Ad.  871  ;  Partridge  r.  Scott,  3  U.  A 
W,  220 ;  Humphries  c.  Brogden,  12 
Q.  B.  749  ;  Eowbotham  r.  Wilson,  S 
E.  &  B.  140,  142  ;  Rogen  r.  Taylor,  2 
H.  k  N.  828  ;  Brown  e.  Bobins,  4  it. 
18(>,  190;  Hunt  e.  Peake,  Joh.  711  : 
Bonomi  r.  Backhouse,  E.  B.  &  E.  655 : 
Bicbarda  r.  Jenkins,  17  W.  R.  31,  33. 
See  also  Uet.  Bd.  Wks.  r.  Met  R.  Co.. 
L.  R.  3  C.  P.  622  ;  and  cf.  Woodall  r. 
Hingley,  I4L.  T.,H.  S.  167. 

*  Dicta  in  farour  of  the  propositiou 
are  expressed  more  or  less  broadly  in 
most  of  the  cases  cited  in  the  preceding 
note,  except  Brown  v.  Robins,  and 
Woodall  p.  Hingley.  The  latter  cases 
contain  dicta  against  it. 
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the    reasons     urged     against     it     were     of     the      greatest 
weight.^ 

The  whole  position  was  fully  considered  in  DaUon  v.AngxiSy^  Daltonv. 
and  the  law  applicable  was  laid  down  by  the  House  of  Lords 
to  the  following  effect.  Uninterrupted  enjoyment  for  twenty 
years  of  the  right  of  support  for  land  in  its  non-natural  state 
raises  a  presumption  of  a  grant  of  the  right.  This  presump- 
tion cannot  be  rebutted  by  mere  proof  by  the  servient  owner, 
that  he  had  made  no  grant  either  at  the  commencement  or 
daring  the  continuance  of  the  enjoyment ;  or  even  that  he  had 
positively  dissented  from  the  enjoyment.  And  there  is  no 
form  of  legal  proceeding  by  which  the  acquisition  of  the  right 
can  be  prevented.  It  can  only  be  prevented  by  actual  physical 
interruption;  however  difficult  or  inconvenient  or  ruinous  to 
the  person  interrupting  such  interruption  may  be.^  Indeed, 
although  it  was  not  necessary  for  the  purpose,  the  doctrine 
that  the  right  of  support  for  land  in  its  non-natural  state  is 
only  a  negative  or  passive  easement,^  was  expressly  challenged 
by  Lords  Selbome  and  Watson  ;  ^  and  the  former  laid  it  down 
that  it  is  in  fact  an  easement  within  section  2  of  the  Prescrip- 
tion Act.*  Upon  this  point,  however,  Lord  Blackburn  refused 
to  express  an  opinion.'' 

The  right  of  support  for  land  in  its  non-natural  state  cannot,  Support  for 
however,  be  acquired  by  prescription,  if  the  person  claiming  natural  state 
it  is  disentitled  to  support  for  the  land  in  its  natural  state.®  ^^^^essary. 
No  doubt  BeU  v.  Love  *  contains  observations  to  the  contrary. 
But  they  were  not  necessary  for  the  decision  ;  and  cannot  be 
sustained.^^ 

1  See  Balton  v.  Angus,  6  A.  C.  764,  798,  831,  adopting    the    opinions  of 

775,  779.  806—807.  Lindley  and  Bowen,  JJ.,  763,  784. 

«  6  A.  C.  740.    This  case  affirmed  •  Ih.  798  :  see  also  G.  N.  R.  Co.  v, 

Angus    r.    Dalton,  4  Q.   B.   D.   162,  Inland  Bev.  Comms.,  1901,  1  K.  B. 

which  reversed  S.  C.  3  ih,  86.     See  428,  429.    The  section  is  cited,  awte^ 

also  Jordeson  r.  Sutton,  &c.,  Ck).,  1898,  p.  292,  n.^ 

2  Ch.  624,  1899.  2  Ch.  238,  243.  ^  Dalton  v,  Angus,  mp.  816. 

*  Sec  Angus  v.  Dalton,  4  Q.  B.  D.  »  See  Rowbotham  v.  Wilson,  6  E. 
162,  172,  173,  176,  177,  186,  l%l,per  &  B.  593,  606;  8  iJ.  123;  8  H.  L.  C. 
Thesiger  and  Cotton,  L.  JJ. ;  Dalton  348,  366. 

r.  Angus,  6  A.  C.  796,  797,  801,  802,  »  10   Q.   B.   D.   647,   670,   671,  per 

per  Lord  Selbome :  see  also  pp.  753,  Lindley,  L.  J. ;  professing  to  follow 

766,  785,  786.  Dalton  r.  Angus,  mp,  740. 

*  Ante  J  p.  292.  ^^  The  main  decision  in  Rowbotham 

*  See  Dalton  v,  Angus,   sup.  793,  v.  Wilson,  «*/;.,  was  frequently  referred 
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And  in  order  tliat  such  a  light  may  be  so  acquired,  the 
dominant  owner  must  have  acted  reasonably  and  without 
negligence.  If  injury  to  a  building  or  a  body  of  water,  whicli 
would  otherwise  have  liad  a  prescriptive  rt);;bt  to  support,  can 
be  attributed  to  the  fact  that  it  was  in  the  first  instance  con- 
structed in  an  unreasonable  manner ;  or  with  some  seriou.s 
intrinsic  weakness ;  or  with  some  serious  extrinsic  weakness, 
as,  for  instance,  on  loose  sandy  soil,  or  soil  honeycombed  by 
mining  opemtions ;  its  owner  cannot,  prima  facie,  recover 
against  the  adjoining  owner  for  removing  the  support.'  How- 
ever, if,  notwithstanding  the  condition  of  the  dominant  tene- 
ment, no  injury  would  have  occurred  but  for  the  acts  of  the 
servient  owner,  the  latter  will  be  liable.^ 


Part  D.— CONSTRUCTION. 
Sect.   1.— GENERALLY. 


The  cases  which  have  come  before  the  Courts,  involving  the 
right  of  support,  and  raising  qneations  of  construction,  and 
incidental  questions,  are  numerous.  It  will  be  remembered, 
that  the  owner  of  land  in  its  natural  state  is  entitled,  primu 
facie,  to  support  as  "an  incident  to  the  land  itself."'  And 
in  the  great  majority  of  cases  involving  the  right  of  support 
for  land  in  its  non-natural  state,  and  raising  questions  of  con- 
struction, the  owner  would,  independently  of  such  questions, 
have  been  entitled  to  support  under  the  doctrine  of  implied 
grant.*  Similar  considerations,  therefore,  usually  apply,  in 
cases  raising  questions  of  construction,  whether  the  land  is  iu 
its  natural  or  its  non-naturni  state ;  and,  in  dealing  with  the 
cases  raising  questions  of  construction  and  incidental  questions, 
it  will  be  convenient  to  do  so  without  reference  to  the  distinction 


to  in  other  parts  of  the  case,  and  iraa 
mentioned  in  bie  lordnhjp'a  own  judg- 
ment. But  he  could  not  have  used 
the  obeervBtioas  in  question,  it  his 
a  had  been  called  to  the  deci- 
I   upon   Uie  point  stated    in    the 


teit. 


1  See  Partridge  r.  Scott,  3 


t  W. 


229  ;  Woodall  r.  Hingley,  U  L.  T., 
N.  S.  167  ;  Angua  r,  Datton,  4  Q.  B.  D. 
175,  lei  ;  Dalton  r.  Angu$,  6  A.  C. 
7BB,  760,  787,  828. 

*  KichardB  r.  JenkinB,  17  W.  R.  Si. 
33. 

*  Ante,  p.  263. 

*  Ante,  pp.  28li  et  f-g. 
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between  land  in  its  natural  state  and  land  in  its  non-natural 
8tate. 

Before  stating  how  the  instruments  and  enactments  raising  Sometimes 
the  above  questions  may  be   classified,  and  considering  the  question  in 
rights  and  obligations  of  the  pai'ties  arising  under  each  class,  ^  ^^  water- 
it  will  be  convenient  to  refer  to  a  preliminary  question  which  works  com- 
sometimes  arises  in  the  case  of  railway  or  waterworks  companies 
— namely,  the  question   under  which  Act  a  particular  case 
falls.     This  is,  or  frequently  is,  itself  a  question  of  construc- 
tion. 

In  Cal.  R.  Co.  v.  Sprot,^  and  N.  E.  R.  Co.  v.  Croaaland,^  Cai.  R.  Co.  r. 
it  was  held  that  a  right  already  acquired  by  a  railway  company  n.  E.  R.  Co.  r. 
or  its  predecessor  in  title  was  not  taken  away  by  a  subsequent  ^°  * 

Act  giving  an  option  of  purchasing  minerals,  the  working  of 
which  would  be  likely  to  injure  the  railway. 

In  L.  dt  N.  W.  R.  Co.  v.  Walker j^  a  railway  company  were  L.  &  N.  w.  R. 
empowered  to  make  a  railway  and  acquire  land  under  Acts 
passed  in  1888  and  1885.  The  Acts  provided  that  on  pur- 
chases minerals  were  to  be  deemed  to  be  excepted ;  and  they 
defined  the  mining  rights  in  terms  more  advantageous  to  the 
company  than  those  to  which  railway  companies  are  entitled 
under  the  Bail.  Gl.  Act.  Land  was  purchased  accordingly ; 
the  conveyance  being  expressed  to  be  in  accordance  with  the 
Acts  of  1838  and  1885.  An  Act  passed  in  1846  repealed  the 
prior  Acts,  with  a  proviso  that  the  repeal  should  not  affect  any 
purchase  thereunder.  It  then  incorporated  the  Lands  Gl.  and 
Rail.  CI.  Acts,  with  a  proviso  that  the  Rail.  Gl.  Act  was  to  be 
read  so  far  as  it  was  not  inconsistent  with  the  Act  of  1846,  and  . 
as  if  the  railway  had  been  made  under  the  Bail.  CI.  Act.  It 
was  held  that  the  mining  rights  were  regulated  by  the  repealed 
Acts,  and  not  by  the  Lands  Gl.  and  Bail.  CI.  Acts.^ 

In  Manchester  Corporation  v.  Neto  Moss  Colliery,^  the  facts  Manchester 
of  which  are  subsequently  stated,^  the  question  arose  whether  New^^ws"^  *' 
a  waterworks  authority,  with  a  power  to  purchase  under  a  CoUiery. 

»  2  Maoq.  449.  R.  Co.,  1899,  1  Q.  B.  921,  per  Smith 

*  2  J.  &  H.  565,  4   De  G.  F.  &  J.      and  Romer,  L.  JJ. ;  Collins,  M.  R.,  dis- 
550.  senting. 

»  1903,  A.  C.  289.  »  1906,  2  Ch.  564. 

*  Oyerniling   the   decision  of   the  *  Pott,  pp.  358,  359. 
Court  of  Appeal  in  R.  r.  L.  k  N.  W. 
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Special  Act,  but  to  purchase  by  agreement  only,  were  subject  to 
the  "  code  "  applicable  under  the  Wat.  CI.  Act. 
Classification  Subject  to  considering,  when  it  arises,  the  preliminary  ques- 
conetnictlcn.  ^^^^  above  referred  to,  the  instruments  and  enactments  raising 
questions  of  construction,  and  incidental  questions,  may  be 
grouped  under  three  main  classes : — (1)  Instruments  inter 
paiiet,  and  (what  are  in  substance  the  same)  Inclosure  Acts. 
(2)  Special  Railway  and  Canal  and  similar  Acts.^  And  (3)  the 
Rail.  CI.  Cona.  Act,  1845,  and  similar  Acts.'  The  first  of 
these  three  classes  relates  as  well  to  land  in  its  natural  state, 
as  to  land  in  its  non-natural  state.  The  second  and  third,  of 
course,  relate  exclusively  to  land  in  its  non-natural  state. 
These  three  classes,  and  the  cases  arising  thereunder,  will  be 
considered  in  their  order. 


Sect.  2.— INSTRUMENTS  ENTER  PARTES  AND  INCLOSURE  ACTS. 
(o)  QeneraUy. 

It  is  clear  that  a  right  of  support,  which  would  otherwise 
exist,  will  not  be  excluded  by  considerations  founded  upon 
mere  cunjecture."  If  the  intention  is  left  in  doubt,  the  prima 
facie  position  remains  unaltered.* 

It  has,  for  example,  been  already  seen,  that  the  usnal 
reservation  of  a  royalty  ;  although  pointing  at  the  removal  of 
the  demised  minerals  on  a  large  scale ;  is  not,  of  itself,  sufficient 
to  vary  the  prima  facie  position  of  the  parties.' 

So  the  clause  commonly  inserted  in  an  Inclosure  Act,  under 
which  the  mines  are  reserved  to  the  lord,  that  they  shall  be 
of  holding,  ic.  jigijj  g^d  enjoyed  "in  aa  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes  "  as  he  could  have  done  in  case  the 
Act  had  not  been  made,  is  not,  of  itself,  sufficient  to  vary  the 
prima  facie  position.  A  right  of  holding  and  enjoying  mines 
is  merely  incidental  to  their  ownership.  And  it  is  immaterial, 
that,  before   tlie   Act,  the   lord   might  have   worked   without 


CoDBidera- 
tioiu  founded 

jectoie. 


Kcser^ation 
in  Inclosure 


'  See^cirt,  pp.  312  e(  leq. 
>  Seep>«(,  pp.  333  **«■?. 
'  See  Proud  T.  Bates,  34  L.  J.  Ch. 
•2;  Aspden  r.   Seddon,  10  Ch.  3y6, 
39fl,   n.  ;   DaTia  r.   Treharne,   6 


A.  C.  «69 ;  Love  r.  Bell,  9  ti.  299. 

*  See  Mnndy  r.  Butland,  23  Ch.  D. 
81 ;  Dixon  r.  White,  8  A,  C.  833 : 
Love  t.  Bell,  »  ib.  286. 

'  Ante,  p.  273. 


PART  D.,  SECT.  2.]       INTEB    PARTES   AND   INGLOSURE   ACTS. 


297 


regard   to   the   support,   provided    he    left    a    sufficiency   of 

common.^    By  the  Act  the  rights  of  the  commoners  become 

freehold  rights ;   and   the  clause  in  question  must  therefore 

be  read  with  reference  to  such  freehold  rights,  and  so  as  not 

to  prejudice  them.^ 

The  clause  commonly  inserted  in  an  instrument  of  severance  Clause 

giving  full  liberties  of  working  is  not,  of  itself,  sufficient  to  mg  liberties. 

vary  the  prima  facie  position.^     Such  a  clause  only  gives  to  the 

mine  owner  in  express  words  what,  in  its  absence,  he  would 

have  by  implication.^    And  it  is  immaterial  however  largely 

the  clause  may  be  expressed.^     "  Words,  however  wide,  that 

merely  authorise  the  getting  of  all  the  minerals,    have  been 

held  not  to  authorise  so  getting  them   as   to   let   down  the 

surface."^     ''  To  exclude  the  presumption  it  is  not  enough,  that 

mining  rights  have  been  reserved  or  granted  in  the  largest 

terms  imaginable,  or  that  powers  and  privileges  usually  found 

in  mining  grants  are  conferred  without  stint."  '^     It  does  not 

seem  to  be  material  whether  the  working  liberties  are  merely 

reserved  or  are  newly  created  by  grant,^ 

The  presence  of  a  compensation  clause  is  sometimes  or  to  Compensation 

.  ,  clause  some- 

some  extent  immaterial.     The  mere  fact,  that  damage  is  to  be 


1  See  ante,  p.  274. 

«  See  BeU  r.  Love,  10  Q.  B.  D.  547, 
.565—670  ;  Love  r.  Bell,  9  A.  C.  291, 
292,  293,  297,  300  ;  Bishop  Auckland, 
kjc.  t,  Butterknowle,  &c.,  Co.,  1904,  2 
Ch.  425,  437,  442  ;  Butterknowle,  &c.» 
Co.  r.  Bishop  Auckland,  &c.,  1906, 
A.  C.  310,  313,  314,  316,  320.  Cf. 
Price  V,  Plaskynaston,  &c.,  Ck>.,  2 
T.  L.  R.  90. 

'  See  Harris  v.  Ryding,  5  M.  &  W. 
60 ;  Smart  r.  Morton,  5  E.  Jc  B.  30 ; 
Roberts  r.  Haines,  6  ib.  643 ;  Haines 
r.  Roberts,  7  ib.  626 ;  Cal.  R.  Co.  r. 
Sprot,  2  Macq.  449 ;  Proud  v.  Bates, 
34  L.  J.  Ch.  406,  412  ;  Bell  v.  Wilson, 
1  Ch.  303  ;  Hext  r.  Gill,  7  Ch.  714  ; 
Buchanan  r.  Andrew,  L.  R.  2  Sc.  & 
D.  290  ;  Aspden  r.  Seddon,  10  Ch.  402 ; 
Bell  r.  Love,  tup.  662,  563,  570  ;  Love 
r.  Bell,  «7?.  289,  291,  299,  300 ;  West- 
morland r.  New  Sharlston  Co.,  79 
L.  T.  721,  80  L.  T.  846  ;  New  Sharls- 
ton Co.  f .  Westmorland,  82  L.  T.  726  ; 


S.  C.  1904, 2  Ch.  443,  n. ;  Bishop  Auck- 
land, &c.  r.  Butterknowle,  &c.,  Co., 
1904.  2  Ch.  435.  Cf.  Dugdale  r. 
Robertson,  3  K.  &  J.  695;  Davis  v. 
Trehame,  6  A.  C.  460.  See,  however, 
Rowbotham  v.  Wilson,  8  H.  L.  Cas. 
363,  364. 

*  See  ante,  p.  262. 

^  Bishop  Auckland,  &c.  r.  Butter- 
knowle, &c.,  Co.,  1904,  2  Ch.  425,  441. 

•  Butterknowle,  &c.,  Co.  r.  Bishop 
Auckland,  &c.,  1906,  A.  C.  309,  per 
Lord  Lorebum. 

7  Ib,  313,  j)er  Lord  Macnaghten. 

^  In  Bishop  Auckland,  &c.  r.  Butter- 
knowle, &c.,  Co.,  1904,  2  Ch.  at  p.  425, 
426,  Farweli,  J.,  said  that  the  differ- 
ence was  important ;  but  a  contrary 
opinion  was  expressed  by  Vaughan 
Williams  and  Romer,  L.  J  J.,  at  pp.  432, 
437.  and  it  does  not  seem  to  have  been 
considered  as  of  importance  in  the 
House  of  Lords  :  see  1906,  A.  C.  305. 


Compensation 
claiwe— when 
presence 
or  absence 
material. 


Lord  Black- 
Treharae. 


Lord  DftTcy 
ShsrUton  Co. 
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compensated  b)-  a  money  pRyment,  caDnot  give  the  mine  owner 
a  right  to  do  wliat  damage  he  pleases.'  On  the  other  hand, 
a  mine  owner,  who  has  otherwise  a  right  to  do  what 
damage  he  pleases,  cannot  have  that  right  taken  away  by  a 
compensation  clause.^ 

However,  in  cases  otherwise  doubtful,  the  presence  or 
absence  of  a  compensation  clause,  and  the  scope  of  it  when 
present,  are  important  factors  in  determining  whether  the 
right  of  support  is,  or  is  not,  intended  to  be  excluded.^ 

In  Davis  v.  Trehame  Lord  Blackburn  said:  "Where  parties 
have  agreed  in  this  way : — You  shall  make  compensation  for 
whatever  injury  you  do  in  respect  of  these  riglits ;  and, 
amongst  other  things,  you  shall  make  compensation  for  what 
you  do  in  letting  down  the  surface,  the  conclusion  is  very 
strong  &om  that,  that  the  lessor  says.  You  may  let  down  the 
surface.  I  do  not  say,  that  it  is  conclusive  ;  but  it  is  a  verj- 
strong  argument."  But  no  similsr  argument  is  aflforded  by 
a  clause  merely  saying,  "You  shall  make  compensation  for 
damage  done  to  the  surface."* 

In  New  Sharlston  Co.  v.  Westjnorland  Lord  Davey  said : 
"  I  cannot  see  why  a  covenant  providing  a  particular  measure 
or  mode  of  obtaining  compensation  is  in  any  way  incon- 
sistent with  the  existence  of  an  obligation  not  to  let  down 
the  surface;  even  though  that  covenant  extends  beyond  the 
sui-face ;  and  is  applicable  also,  or  even  exclusively,  to  under- 
ground operations.  ...  It  does  not  seem  to  me  to  give  a 
licence  to  do  the  injury,  if  you  say  that  a  person  shall  pay 
compensation  if  he  does  it.  A  covenant  to  pay  compensation 
for  doing  a  thing  whicli  you  are  prohibited  from  doing  is  in 
no  way  contrary  to  or  inconsistent  with  the  continuance  of 
the  obligation  not  to  do  it.  .  .  .  Therefore  I  do  not  accede 
to  the  argument,  that  the  existence  of  a  covenant  for  payment 


1  SccDiioni'.White,  8A.C.839.n., 
per  the  Lord  President. ' 

"  See  CoQsett,  &c.,  Co.  r.  Kitson.  64 
L.  J.  Ch.  2!>3,  n.  ;  which  must  now, 
however,  be  treated  as  overruled  ;  see 
ptat,  p.  30:^. 

•See  Heit  r.  Gill,  7  Ch.  717; 
ABpdenr.Seddon,10Ch.396,n.,397,n.; 


Bell  r.  Love,  10  Q.  B.  D.  669 ;  Love  r. 
Bell,  9  A.  C.  290,  298,  299;  Bell  r. 
Dudley,  1895,  1  Ch.  186;  BiEho|> 
Auckland,  &c.  r.  Butterknowle,  Ac 
Co.,  190i,  2  Ch.  426,  437  ;  Batter. 
knowie,  &c.,  Co.  v.  Bishop  Anckland, 
to!.,  1906,  A.  C.  308,  309,  314. 
'  6  A.  C.  467,  468. 
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of  compensation  for  letting  down  the  surface  is,  whether 
it  applies  wholl}'  or  partially  to  underground  operations 
or  not,  in  any  way  inconsistent  with  the  continuance  of 
the  common  law  obligation."^  Some  of  these  observations 
may  be  wider  than  Lord  Davey  intended.  In  Butterknowle  ^ 
iC'c,  Co.  V.  Bishop  Auckland,  dc.,^  he  stated,  that  he  did 
not  intend  to  say  more  than  Lord  Blackburn  said  in  Davis 
V.  Trehame.^  And,  although  he  subsequently  referred  in 
express  terms  to  the  second,  and  the  second  only,  of  the  two 
propositions  in  Lord  Blackburn's  statement,  it  may  perhaps 
be  inferred  that  he  did  not  intend  to  disagree  with  either  of 
them.  Whether  he  in  fact  did  so  is  of  course  a  question  of 
importance. 

In  ButterknaivUy  dc,  Co.  v.  Bishop  Auckland,  dc,  Lords  LordgLore- 
Lorebum,  Macnaghten,  and  Davey  said:    ** Where  power  is  naghten, and 
given  to  get  the  minerals  on  paying  compensation  for  damage  ^^l^^    i 
done  to  the  surface,  the  Court  will  still  scrutinise  the  com-  &c.,  Co.  v. 
pensation  clause.     Are  there  any  rights  belonging  to  the  mine  land,  &c. 
owner  on  the  surface  (such  as  a  right  of  making  roads)   to 
which  the  compensation  clause  may  refer?    If  the  compen- 
sation clause  is  capable  of  being  satisfied  by  reference  to  acts 
done  on  the  surface,   then,  though  it  may  be  wide  enough  to 
cover  also  damage  done  to  the   surface  by  taking  away  the 
support,  still    it   must   be    confined  to  damage  done  on  the 
surface,    and  the   inference  that  support  may  be  taken  away 
on   payment   of  compensation   will  not   be    drawn.      Again, 
Courts  have  asked,  whether  the   compensation   is  manifestly 
inadequate  for  such   an  injury  as   letting  down   the  surface, 
and  have  commented  upon  the  absence  of  any  provision  for 
compensation.      Either  of   these  circumstances  has  supplied 
Judges  with  a  reason  for  so  cutting  down  wide  language  in  a 
grant  of  minerals  as  to  imply   a    condition   that  the  surface 
shall  be  supported.     The  process  of  reasoning  in  such  cases* 
seems  to  be  that  parties  must  not  be  supposed  to  have  in- 
tended what  would  be  unreasonable  and  unjust.'* ^    ''  To  exclude 
the  presumption  it  is  not  enough  .  .  .  that  compensation  is 

1  See  82   L.   T.   726,   1904,   2  Ch.  «  See  afUe,  p.  298. 

447,  n.  <  See  1906,  A.  C.  309,  310,  per  Lord 

«  See  1906,  A.  C.  315,  316.  Lorebum. 
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provided  in  meBsure  adequate  or  more  than  adequnte  to 
cover  any  damage  likely  to  be  occasioned  by  the  exercise  of 
those  powers  and  privileges.  .  .  .  Although  provision  for 
GompenBEtion  is  not  of  itself  sufficient  to  show  that  the  mine 
owner  working  in  the  usual  and  proper  manner  is  at  liberty 
to  let  down  the  surface,  the  absence  of  any  provision  for 
compensation  is  some  indication  that  the  ordinary  rights  of 
the  surface  owner  were  intended  to  be  left  untouched.  On 
the  other  hand,  the  presence  of  a  provision  for  compensation, 
which  is  obviously  inadequate,  or  plainly  inappropriate,  if 
applied  to  damage  by  subsidence,  is  cogent  evidence  to  prove 
that  subsidence  was  not  contemplated."^  "  If  there  is  no  pro- 
vision for  giving  compensation  for  the  injury  done  to  the  sur- 
face, it  is  almost  conclusive  that  the  common  law  iiile  was 
intended  to  apply." ' 
mmaterial  ^^^  ^^^  mere  fact,  that  the  instrument  in  question  authorises 

''*kln"^l«>  ^^^  working  of  quarries  as  well  as  mines,  does  not  show  that 
uthoriaed.        the   compensation  clause  was  intended  to  include  compensH- 
tion  for  damage  caused  by  working  the  mines  without  leaving 
support.      No  doubt  quarry  workings  ruin  the  surface.      But 
they  do  not  usually  extend  over  a  gi-eat  space." 
.imited efiect       Indeed,  it  seems  possible  to  say  that  the  provision  of  com- 
t  reference      pensation  for  damage  caused  by  mining  does  not  of  necessity 
amftge.  refer  to  subsidence.     No  doubt  subsidence  is  the  most  obvious 

kind   of  damage   caused   by  mining.     But  miniug  may  also 
cause  damage  to  springs,  wells  and  streams.* 
;ovenants  And  even  when  the  provisions  as  to  working  are,  as  in  the 

o  work.  g^gg  Qf  a  covenant  in  a  lease,  not  by  way  of  privilege  to  tlie 

grantee,  hut  by  way  of  positive  obligation  upon  him,  tlie  primii 
facie  position  is  the  same.  For  example,  the  facts  that  the 
lessee  has  covenanted  to  work  "in  the  usual  and  most 
approved  way  "  in  which  other  works  of  the  like  kind  are 
'performed  in  the  district  in  question,  and  has  complied  with 
his  covenant,  will  not  relieve  liim  from  liability  for  withdrawing 
support,  if  on  other  grounds  he  would  have  been  liable.'    And 

<  lb.   313,    314,    jier    Lord    Mac  p.  312. 

naghten.  •  See  Biahop  Auckland,  kc.v.  Botter- 

"  lb.  315,  ptr  Lord  Davey.  knowle,  iic,  Co.,  19W,  2  Ch.  440. /wr 

»  BntterkBOwIe,  Sc.,  Co.  r.  Biahop  Vaughan  Williams,  I..  J. 

Auckland,  &c.,  IMG,  A.  C.  305  ;  ace  »  See  BucbBDaa  r.  Andrews,  L.  R.  3 
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it  is  immaterial,  that  the  common  mode  of  working  in  such 
district  is  to  work  up  to  the  barrier,  and  then,  in  coming 
back,  to  cut  away  the  pillars  which  are  left.^  Such  a 
covenant  merely  refers  to  the  manner  of  working  for  mining 
purposes,^  and  consistently  with  the  other  legal  rights  of  the 
parties.'  And  it  appears,  for  this  purpose,  to  be  immaterial, 
whether  the  covenant  relates  to  the  mode  of  the  working  or  to 
its  extent.  It  is  not  "  enough,  in  the  case  of  a  lease,  that  the 
lessee  is  bound  to  work  out  the  minerals,  or  to  work  the 
minerals  in  a  prescribed  manner."^ 

In  fact,  unless  a  right  of  support,  which  would  otherwise  Nothing  short 
exist,  is  excluded  by  express  words,  it  will  not  be  excluded  by  ?^  necereary 
anything  short  of  necessary  implication.^      **  The   law   pre-  sufficient. 
sumes  ...  a  right  of  support,   unless   the  language  of  the 
instrument  ...  or  other  evidence  clearly  shows  the  contrary. 
In  order  to  exclude  a  right  of  support,  the  language   used 
must  unequivocally  convey  that  intention,  either  by  express 
words,  or  by  necessary  implication.'     The  right  continues  if 
the  language  of  the  instrument  admits  of  an   interpretation 
which  preserves  "  it.*^ 

The  difiSiculty  in  each  case  is  to  ascertain  whether  or  not  the  Rule  of  con- 
necessary  implication  exists ;  and  for  this  purpose  the  following  ^^o^^^jn" 

rule  of  construction  has  been  laid   down   in   the   House   of  House  of 

Lords. 
Lords : — '*  The   same  presumption   in   favour  of  a   right   of 

support,  which  regulates  the  rights  of  parties  in  the  absence  of 

an  instrument   defining   them,  will  apply  also  in  construing 

the  instrument,  when  it  is  produced.     If  the  introduction  of  a 

clause  to  the  effect,  that  the  mines  must  be  worked  so  as  not 

to  let  down  the  surface,  would   not  create  an  inconsistency 


Sc.  k  D.  292 ;  Dayis  r.  Trehame,  6 
A.  C.  464. 

1  See  Shafto  r,  Johnson,  8  B.  &  S. 
256,  n. 

*  Davis  V,  Trehame,  sup,  464. 

>  Shafto  r.  Johnson,  gup.  See  also 
Buchanan  r.  Andrew,  tup. ;  Love  r. 
Bell,  9  A.  G.  289.  The  dicta  to  the  con- 
tiary  in  Eadon  r.  Jeffcock,  L.  R.  7 
Exch.  389,  cannot  be  sustained. 

*  Batterknowle,  &c.,  Co.  r.  Bishop 
Auckland,  &c«,  1906,  A.  C.  313,  per 


Lord  Macnaghten.  B7  *'work  out" 
Lord  Macnaghten  apparently  intended 
"  completely  work  out." 

*  Bishop  Auckland,  &c.  v.  Butter- 
knowle,  &c.,  Co.,  1904,  2  Ch.  424,  436, 
441 ;  Butterknowle,  &c.,  Co.  r.  Bishop 
Auckland,  &c.,  1906,  A.C.  309, 313,  317. 

*  Butterknowle,  &c.,  Co.  v.  Bishop 
Auckland,  kc.j  1906,  A.  C.  309,  per 
Lord  Lorebum. 

7  lb.  311,  per  Lord  Lorebum. 
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with  the  actual  clauses  of  the  instrument,  then  it  means  that 
the  surface  cannot  be  let  down.  ...  I  think  that  in  each  of 
them  "  {i.e,  in  cases  where  the  Courts  had  previously  decided 
in  favour  of  the  surface  owner)  "  a  clause  providing  for  a  con- 
tinuance of  support  would  not  have  been  inconsistent  with  the 
actual  clauses.'*^ 
Right  other-  On  the  other  hand,  an  instrument,  which  would  otherwise 

not^pre^rved    be  construed  as  excluding  the  right  of  support,  will  not  be 
bj  conjecture,  construed  as  preserving  it  on  the  mere  ground  that  it  requires 

the  minerals  to  be  "  properly  worked."^ 
Effect  of  acts        The  mere  fact,  that  the  parties  to  an  instrument  have  them- 
of  parties.         selves  interpreted  it  in  a  sense  diflferent  from  that  which  it 

really  bears,  will  not  aflfect  their  rights  and  duties.' 


Harris  r. 
Rjding. 


(P)  Express  Provision  as  to  Compensation. 

In  Harris  v.  Ryding^  a  grant  was  made  of  land ;  excepting 
the  mines,  with  free  liberty  to  come  into  and  upon  the  premises 
to  dig  them,  and  every  part  thereof ;  **  making  a  fair  compen- 
sation for  the  damage  to  be  done  to  the  surface  of  the  premises 
and  the  pasture  and  crops  growing  thereon."  It  was  held  that 
the  grantor  was  not  entitled  to  take  all  the  mines,  but  only  so 
much  as  he  could,  leaving  a  reasonable  support  for  the  surface.^ 
The  Court  considered,  that  the  compensation  clause  applied, 
or  might  be  deemed  to  apply,  to  damage  resulting  from  acts 
done  on  the  surface  under  the  reserved  liberty ;  and  that,  even 
if  this  were  not  so,  and  the  clause  applied  to  injuries  from 
operations  below,  it  merely  made  the  remedy  cumulative.* 


*  Butterknowle,  &c.,  Co.  v.  Bishop 
Auckland,  &c.,  1906,  A.  C.  309,  Zld^per 
Lord  Loreburn.  Cf.  Davis  r.  Treharne, 
6  A.  C.  at  p.  470,  per  Lord  Watson. 

*  Buchanan  v.  Andrew,  L.  R.  2  Sc. 
&  D.  292. 

3  Green  well  r.  Low  Beechburn  Co., 
1897,  2  Q.  B.  165,  at  p.  168.  See  also 
Clifton  V.  V^^almesley,  5  T.  R.  564; 
N.  E.  R.  Co.  r.  Hastings,  1900,  A.  C.  260. 

<  5  M.  &  W.  60. 

^  There  were  houses  on  the  land  at 
the  time  of  the  subsidence.  The  de- 
fendants did  not,  however,  state  that, 
in  removing  their  coal,  they  left  suffi- 


cient support  for  the  surface  in  its 
natural  state :  they  claimed  an  abso- 
lute right  to  remove  the  support.  See, 
as  to  this,  the  judgment  of  Parke,  B., 
p.  71  ;  and  see  aw^^,  pp.  277,  278. 

*  See  also  Roberts  v,  Haines,  6  B.  & 
B.  643  ;  Haines  v.  Roberts,  7  ih.  625 ; 
Berkeley  v.  Shafto,  15  C.  B.,  N.  S.  79, 
92  ;  WiUiama  v.  BagnaU,  15  W.  R. 
274,  275;  Smith  r.  Darby,  L.  R.  7 
Q.  B.  726 ;  Chapman  r.  Day,  47  L.  T. 
707,  708;  Mayhew  v.  Bromilow,  2 
T.  L.  R.  400  ;  Marquiss  v.  Pease,  4  ih. 
696  ;  Greenwell  v.  Low  Beechburn  Co., 
1897,  2  Q.  B.  165  ;   Westmorland  f. 
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In  Smart  v.  Morton,^  a  similar  construction  was  adopted ;  Smart  v. 
ulthough  compensation  was  there  provided  for  damage  **  by 
reason  of  digging,  workings  sinking,  breaking  of  ground,  and 
wayleave  or  other  matter  or  thing  used  or  exercised  in  working 
or  leading  of  coals." 

Consistently  with  these  decisions,  **  surface  damage  "  was,  Allaway  r. 
in  Allaway  y,  Wagstaff,^  defined  to  mean  "  damage  to  the  crops      *^ 
by  using  the  surface,  or  by  the  smoke  coming  from  the  colliery 
works  or  pit  heaps."® 

And  a  similar  construction  was  approved  of  in  Davis  v.  Davis  t*. 
Trehame  ;*  although  it  was  there  assumed^  that  the  lessee  was 
at  liberty  to  do  and  execute  all  necessary  or  convenient  acts, 
works,  and  things,  upon,  in,  **  or  under,"  or  above  the  pre- 
mises, making  compensation  for  all  damage  occasioned  by  the 
exercise  of  the  liberties. 

In  Mundy  v.  Rutland^  a  lease  was  made  of  an  upper  seam  of  Mundy  v, 
coal ;  reserving  to  the  lessor  the  right  of  working  the  other 
coal ;  and  the  same  powers  and  privileges  with  respect  thereto 
as  if  the  lease  had  not  been  made ;  provided,  that  in  exercising 
such  powers  and  privileges  the  working  of  the  upper  seam 
should  not  be  prevented  or  '*  unnecessarily  interfered  with," 
and  that  compensation  should  be  made  to  the  lessee  for  any 
"necessary  interference"  with  the  workings.  It  was  held,'' 
that  the  proviso  was  unintelligible;  and  that,  if  the  lessor 
wished  to  resei-ve  the  right  of  withdrawing  support  from  the 
upper  seam,  he  should  have  done  so  in  plain  terms. 

In  Dixon  v.  White,^  there  was  a  feu  disposition  of  coal,  with  Dixon  r. 

^  White. 


New  Sharlston  Co.,  79  L.  T.  721, 80  L.  T. 
846 ;  New  Sharlston  Co.  v,  Westmor- 
land, 82  L.  T.  725,  1904,  2  Ch.  443,  n. 
Cf.  N.  B.  B.  Co.  V.  Crossland,  2  J.  & 
H.  578. 

1  6  E.  &  B.  30. 

«  4  H.  &  N.  681. 

»  See  p.  688,  per  Watson,  B.  Cf. 
the  meaning  put  a]K)n  the  words 
^^ breaking  the  surface"  in  Dixon  t;. 
White,  8  A.  C.  SoO^per  Lord  Watson. 

^  6  A.  C.  460.  See  also  Greenwell 
V.  Low  Beechbum  Co.,  1897,  2  Q.  B. 
165. 

*  Merely  argumenti  catud.    The  re- 


served liberties  in  the  lease  of  the 
surface  were  more  extensive  than  the 
granted  liberties  in  the  previous  lease 
of  the  mines,  and  the  former  liberties 
could  not  of  course  confer  any  rights 
upon  the  mineral  lessee  which  he  had 
not  under  the  latter.  Cf.  on  this 
point,  Eadon  v,  Jeffcock,  L.  R.  7 
Exch,  379  ;  Dixon  v.  White,  8  A.  C. 
846,  847,  849. 

«  23  Ch.  D.  81. 

'  By  the  Court  of  Appeal.  Kay,  J., 
thought,  that  the  lease  partially  ex- 
cluded the  right  of  support. 

8  8  A.  C.  833. 
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Love  r.  Bell. 


power  to  work  and  sink  pits.  It  was,  however,  provided,  that 
pits  should  not  be  sunk,  or  the  surface  broken,  north  of  a 
certain  line  ;  but  the  grantee  was  to  be  at  liberty  to  work  the 
coal  north  of  such  line,  provided  he  did  so  from  pits  sunk  on 
the  south  of  it.  It  was  also  provided,  that  the  grantee  should 
pay  and  indemnify  the  surface  owner  "  for  the  whole  damage 
and  injury  "  caused  by  the  foresaid  "  operations  and  roads  and 
quarries."  It  was  held,  that  the  provision  for  compensation 
referred,  or  might  have  referred,  to  compensation  for  damage 
to  the  surface  south  of  the  line,^  or  to  compensation  for  damage 
done  by  accident  or  negligence  ;^  and  that  there  was  nothing 
to  take  away  the  common  law  right  of  support. 

In  Love  v.  Bell,^  an  Inclosure  Act  reserved  the  mines  to  the 
lords  of  the  manor  "  in  as  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes  as  they  could  or  might  have  held 
and  enjoyed  the  same  in  case  this  Act  had  not  been  made ; " 
provided,  that,  if  they  worked,  they  should  make  satisfaction 
**  for  the  damages  and  spoil  of  the  ground  "  occasioned  to  the 
persons  at  the  time  in  possession,  such  satisfaction  not  to 
exceed  51.  yearly  **  during  the  time  "  of  such  working  for  every 
acre  damaged  or  spoiled.  It  was  held,  that  there  was  nothing 
to  exclude  the  right  of  support.  The  compensation  clause  was 
intended  to  apply  to  temporary  damage  during  the  working, 
from  which  the  occupier  alone  suffered ;  the  occupier  being 
alone  entitled  to  receive  the  compensation,  and  a  period  being 
limited  for  the  duration  of  its  payment.  And  even  if  it  could 
have  been  held  to  apply  to  other  kinds  of  permanent  damage, 
such  as  those  arising  from  sinking  shafts  and  depositing  spoil,^ 
it  would  not  follow,  that  it  should  apply  to  the  permanent 
damage  arising  from  subsidence,  which  might  not  take  place 
until  long  after  the  working  had  ceased.^ 


*  See  p.  849,  per  Lord  Watson. 

*  See  pp.  846,  per  Lord  Blackburn  ; 
851 ,  2^f  Lord  Watson. 

3  9  A.  C.  286. 

*  See,  as  to  this,  pogf,  pp.  397,  398. 

*  Affirming  Bell  v.  Love,  10  Q.  B.  D. 
547.  See  also  Hayles  v.  Pease  and 
Partners,  1899,  1  Ch.  567 ;  pod,  p.  405. 
And,  as  to  the  last  proposition,  see  Love 
V.  Bell,  svj},  301,  302,  per  Lord  Bram- 


well ;  Consett  Wat.  Co.  v.  Rit8on,22Q. 
B.  D.  322,  &c. ;  Bell  r.  Dudley,  1896, 1 
Ch.  186,  &c.  See  also  Roberts  v.  Haines, 
6  E.  &  B.  643  ;  Haines  v.  Roberts,  7 1^. 
625  (but  see  p.  627,  per  Martin,  B.) ; 
Richards  r.  Jenkins,  17  W.  R.  30. 
Cf.  Hodgson  V.  Moulson,  18  C.  B., 
N.  S.  332.  Cf .  also  Proud  r.  Bates,  34 
L.  J.  Ch.  412. 
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Butterknowlef  dc,  Co.  v.  Bishop  AtvcMand^  dtc.^  was  a  some-  Butter- 
what  similar  case.     There  an  Inclosure  Act  provided,  that  the  Co.  r.  Bishop 
lord  of  the  manor  might  have  and  enjoy  all  mines  and  quarries  -^^^^^^<^»  ^• 
(except  certain  stone  quarries),  with  liberty  of  searching  for, 
winning,   and  working   the   same,   and    carrying    away    the 
minerals,  and  making   drifts,   levels,   and  watercourses   ''  as 
folly   and    freely   as   he  .  .  •  might   or  could   have   had   or 
enjoyed  the  same  in  case  this  Act  had  not  been  made,  and 
that  without  making  or  paying  any   satisfaction."     The  Act 
then,  after  reciting  that   ''great  inconvenience  may  happen 
and  damage   be    done  "   by  working    under   the   allotments 
without  making  satisfaction,  provided,  that,  in  case  any  allot- 
ment was  injured  by  the  exercise  of  the  reserved  powers,  the 
damage  should  be  borne  rateably  by  the  occupiers  of  the  other 
allotments  in  the  same  township,  and  should  be  enforceable 
by  distress  upon  their  goods.     It  was  held,  that  there  was 
nothing  to  exclude  the  right  of  support.    As  the  result  of  a 
contrary  decision,  occupiers  with  a  temporary  tenancy  would 
have  been  obliged  to  pay  for  a  permanent  injury ;  on  pain,  if 
they  failed  to  do  so,  of  having  their  goods  seized  under  a 
distress.^      The   decision   and   dicta^  in  this   case  have  far- 
reaching  effects.     It  overruled  QiVL  v.  Dickinson  ;  ^  which  had 
itself  overruled  Blackett  v.   Bradley ;  ^  both  of  which  were 
decisions  under   the   same   Act.     It    also  overruled   Consett 
Waterworks  Co.  v.  Ritson,^  and  must  be  taken  to  have  over- 
ruled Thompson  v.  Mein,''  and  Bell  v.  Dudley ;  ®  all  of  which  were 
decisions  under  Acts  which  were  veiy  similar,  and  none  of 
which  satisfied  Lord  Lorebum's  rule  of  construction.^    And 
this  does  not,  it  is  submitted,  close  the  list  of  victims.     There 
are  other  cases  also,  not  under  Inclosure  Acts,  which,  on 


1  1906,  A.  C.  305  :  affirming  Bishop 
Auckland,  &c.  v.Butterknowle,  &c.,COm 
1904,  2  Ch.  419. 

«  See  1906,  A.  C.  312. 

>  See  ante.pp.  297, 299, 300, 301, 302. 

<  B  Q.  B.  D.  159. 

*  31  L.  J.  Q.  B.  65. 

'64  L.  J.  Ch.  293,  n. ;  reversing 
S.  C.  22  Q.  B.  D.  318.  See  Butter- 
knowle,  &c.,  Go.  v.  Bishop  Auckland, 
M.M. 


&c.,  1906,  A.  C.  314,  pe7'  Lord  Mac- 
naghten. 

7  W.  N.  1893,  p.  202. 

8  1895,  1  Ch.  182.  It  wiU  be  ob- 
served, however,  that  Lord  Atkinson 
preferred  to  distinguish,  rather  than 
overrule.  Gill  v,  Dickinson,  Consett 
Waterworks  Co.  v,  Ritson,  and  Bell  v. 
Dudley,  1906,  A.  C.  321—323. 

B  Antey  pp.  301,  802, 

20 
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Sitwell  V, 
Londes- 
borough — 
settlement. 


Smith  r. 
Darby. 


Aspden  v. 
Seddon. 


similar  grounds,  it  is  submitted,  can  no  longer  be  regarded  as 
of  authority.^ 

In  Sitwell  v.  Londeaborougl?  an  owner  in  fee  settled  land  to 
uses  under  which  he  became  tenant  for  life.  He  excepted  the 
mines,  with  power  to  work  them  ;  making  reasonable  compen- 
sation to  the  trustees  of  the  settlement  for  all  damage 
caused  to  the  inheritance,  and  to  the  persons  entitled  to  the 
surface  for  all  damage  caused  to  things  upon  such  surface. 
It  was  held,  that  there  was  no  power  to  let  down  the  surface. 

A  different  construction  was  adopted  in  Smith  v.  Darby} 
There  a  lease  was  made  of  mines,  with  full  power  to  work ; 
making  reasonable  compensation  for  damage  done  by  the 
surface  being  covered  with  rubbish,  or  for  damage  done  to  the 
lands  in  sinking  and  getting  the  minerals,  '*  or  for  injury  done 
in  dwelling-houses  "  on  the  lands  ''  by  getting  minerals,  &c., 
under  or  near  the  same,"  according  to  the  covenant  therein- 
after contained.  Then  followed  a  covenant,  providing,  that, 
in  case  damage  should  be  caused  to  the  dwelling-houses  by  the 
mining  operations,  the  lessees  should  rebuild  or  repair  them ; 
and  that  they  should  compensate  the  lessor  and  his  tenants 
for  damage  done  to  the  crops  and  land.  It  was  held,  that  the 
right  of  suppoii;  was  excluded.  The  compensation  clause  could 
not,*  as  in  Hairis  v.  Ryding,^  be  read  as  confined  to  acts  done  on 
the  surface.  Ii\jury  was  contemplated  to  the  dwelling-houses ; 
and  this  could  only  proceed  from  mining  operations  below.* 

So  in  Aspden  v.  Seddon  J  There  a  grant  was  made  of  land  ; 
excepting  the  mines,  with  liberty  to  work,  "  but  without 
entering  on  the  surface ; ''  the  grantor  making  compensation 
for  all  damage  done  by  the  exercise  of  the  excepted  liberties  to 
the  erections  to  be  made  on  the  land.  The  consideration  for 
the  conveyance  partly  consisted  of  a  covenant  by  the  grantee 
to  erect  and  keep  in  repair  a  cotton  mill  on  the  land.  The 
grantee  erected  the  cotton  mill.  The  mine  owner  worked  by 
means  of  a  pit  outside  the'  boundary  of  the  surface  owner ; 


*  See,  e.g.^  Shafto  r.  Johnson  and 
Eadon  v.  Jeffcock,  stated,  post,  pp.  309, 
310  ;  and  A.  G.  r.  Welsh  Granite  Co. 
stated,  post,  p,  411. 

a  1905,  1  Ch.  460. 

8  L.  R.  7  Q.  B.  716. 


*  See  the  judgment  of  Lush,  J.,  at 
p.  727. 

*  6  M.  &  W.  60  ;  antf,  p.  302. 

«  Cf.  WiUiams  v,  BagnaU,  15  W.  R. 
275,  post,  p.  325. 
'  10  Ch.  394. 
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Wakefield. 


and,  in  consequence  of  the  working,  the  land  subsided,  and  the 
mill  was  injured.  It  was  held,  that,  notwithstanding  the 
coYenant,^  the  mine  owner  could  not  be  restrained  from 
working,  so  as  to  let  down  the  surface.  The  mine  owner 
was  precluded  from  entering  upon  the  surface ;  and  the  com- 
pensation which  he  was  to  pay  could  only  therefore  refer  to 
underground  workings.^ 

In*  Buccleiich  v.  Wakefield,^  an  Inclosure  Act  reserved  the  Buccleuchr. 
mines  to  the  lord  of  the  manor,  with  specially  enumerated 
powers,  including  a  power  to  destroy  the  surface  for  an  indefinite 
period  by  the  deposit  of  refuse,  the  erection  of  buildings,  and 
the  formation  of  channels.  These  powers  were  to  be  exercised 
in  as  full  and  ample  a  manner  as  .if  the  lands  had  remained 
open  or  uninclosed,  or  the  Act  had  not  been  passed  ;  the  lord 
making  reasonable  compensation  for  damage  done  by  his 
mining  operations  to  the  persons  sustaining  such  damage. 
The  mines  were  valuable ;  and  previously  to  the  Act  the  lord 
had  worked  them,  paying  compensation  for  the  damage  which 
he  did.  The  powers  were  far  more  extensive  than  any  which 
the  lord  would  have  had  if  the  Act  had  not  passed.  It  was 
held  by  the  House  of  Lords,  that  the  intention  of  the  legis- 
lature was,  that  the  completest  power  should  be  given  of 
working  the  mines ;  and  therefore,  that  the  lord  was  entitled 
to  work  to  an  extent  which  might  reach  to  the  utter  destruc- 
tion of  the  land  above,  subject  only  to  the  liability  to  pay 
compensation  for  damage  done.^  This  case  has  been  fre- 
quently the  subject  of  observation.^  It  does  not  satisfy  the 
rule  laid  down  by  Lord  Lorebum  in  Butterknowle,  dtc,  Co,  v. 
Bishop  Aitcklandf  dtc.^;  and  the  latter  case  would  no  doubt 


^  Cl,  upon  this  point,  Buchanan  v, 
Andrew,  L.  B.  2  Sc.  &  D.  286,  jmt, 
p.  311. 

«  See  Dixon  v.  White,  8  A.  C.  851  ; 
LoYe  V.  Bell,  9  ib,  299.  See  also 
Bishop  Auckland,  kc.  v,  Butterknowle, 
&c.,  Co.,  1904,  2  Ch.  425.  Cf.  Davis 
e.  Trehame,  6  ib.  468.  See  also  Barr 
V.  Baird,  6  F.  524,  where  the  liability 
to  compensate  was  held  to  be  confined 
to  bnildingB  existing  at  the  time  when 
the  titles  were  severed.  The  bill  in 
Aspden  v.    Seddon    was    dismissed, 


without  prejudice  to  the  right  to  bring 
an  action  for  damages.  An  action 
was  accordingly  brought,  which  re- 
sulted in  favour  of  the  surface  owner  : 
see  Aspden  v.  Seddon,  1  Exch.  D.  496. 
3  L.  B.  4  H.  L.  377. 

*  Beversing  Wakefield  v.  Buccleuch« 
4  £q.  613. 

*  See  per  Mellish,  L.  J.,  in  Hext 
V,  Gill,  7  Ch.  716,  717;  and  Lords 
Selborne  and  Watson  in  Love  t".  Bell, 
9  A.  C.  295.  296,  298. 

«  Ante,  pp.  301,  302. 
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Chamber 
Coll.  Co.  r. 
Twyerould. 


have  overruled  it,  if  it  had  been  possible  to  do  so.  It  now 
stands  apart,^  and  is  only  an  authority  upon  the  particulai' 
Act  under  which  it  was  decided. 

In  Chamber  CoUiery  Co.  v.  TwyerotUd,^  mines  were  conveyed 
under  certain  lands  "save  and  except  the  mines  .  .  •  lying 
and  being  under  any  buildings  .  .  .  standing  upon  or  being 
paixel  of  the "  lands.  Powers  of  "  getting "  the  minerals 
were  given  "  in  as  full,  large,  ample,  and  beneficial,  a  manner 
to  all  intents  and  purposes  as  "  the  grantors  '^  could  or  might 
have  done  in  case  these  presents  had  not  been  made."  Other 
powers  were  then  given  to  the  grantees,  they  "  doing  as  little 
damage  and  injury  to  the  same  .  .  .  lands  and  grounds  and 
the  surface,  soil,  and  herbage  thereof  as  the  nature  of  the  case 
would  admit  of,  and  making  satisfaction  .  .  .  for  all  unavoid- 
able trespass,  damage,  and  spoil  of  ground  to  be  done  or 
occasioned  "  by  the  exercise  of  the  powers  aforesaid  in  the 
mode  therein  mentioned.  And  then  followed  a  covenant  by 
the  grantees,  "that  in  case  any  injury  or  damage  shall  accrue, 
or  be  done,  or  occasioned  to  any  building  erected  or  standing 
upon  "  the  lands  by  the  working  of  the  mines  or  the  exercise 
of  the  liberties  thereby  granted,  then  they,  "their  heirs, 
appointees,  or  assigns,  should  and  would  forthwith  make 
full  satisfaction  and  compensation  for  such  injury  and  damage 
.  .  .  over  and  above  and  independently  of  the  sums  of  money 
thereinbefore  provided  ...  for  trespass  and  damage  as  before 
specified."  Subsequently  to  the  conveyance,  but  more  than 
thirty  years  before  the  commencement  of  the  action,  buildings 
were  erected  on  the  lands' in  question;  and  these  buildings 
were  injured  by  the  grantees'  workings.  It  was  held,  that  the 
grantees  were  entitled  to  remove  the  support,  subject  only  to 
the  liability  to  make  compensation  in  respect  of  all  buildings 
on  the  surface  at  the  time  of  the  subsidence.^ 


^  See  Bntterknowle,  &c.,  Co.  v.  Bishop 
Auckland,  &c.,  1906,  314,  316,  jfer 
Lords  Macnnghten  and  Davey. 

'  There  is  a  note  of  this  case  when 
it  was  before  the  Court  of  Appeal 
(Twyerould  r.  Chamber  Coll.  Co.) 
in  W.  N.  1892,  p.  27.  The  case  was 
taken  to  the  House  of  Lords,  but  is  not 
reported.    The  statement  in  the  tdxt 


is  principally  taken  from  a  transcript 
of  the  proceedings. 

"  In  the  House  of  Lords,  July  20th, 
1893  ;  varying  the  decision  of  the 
Court  of  Appeal  (Lindley,  Lopes,  and 
Kay,  L.  JJ.),  and  restoring  that  of 
Vaughan  Williams,  J.  See  also  New 
Sharlston  Co.  v.  Westmorland,  1904, 
2  Ch.  446,  n.,  per  Lord  Halsbury. 
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{y),ProhibUed  Working  of  Specified  Minerals. 

In  Haines  v-  Roberts^  an  Inclosure  Act  enacted,  that  it  Haines  r. 
should  be  lawful  for  the  lord  of  the  manor  to  enter  upon  the 
allotments  to  search  for  and  get  coal,  <&c.  It  also  enacted 
that  the  lord  should  not  open  any  work  on  the  surface  within 
forty  yards  of  any  dwelling-house  then  or  thereafter  to  be 
erected,  nor  get  any  coal  or  ironstone  under  such  dwelling- 
house  within  the  perpendicular  distance  of  forty  yards  from 
the  foundations.  It  was  held,  that  the  prohibition  against 
working  within  forty  yards  did  not  entitle  the  lord  to  work  at 
A  greater  distance  in  such  a  manner  as  to  interfere  with  the 
right  of  support.* 

In  Dmdale  v.  Robertson,^  a  lease  was  made  of  the  mines  Dagdale  v, 
under  514  acres  of  land,  delineated  on  a  plan  ;  with  full  liberty 
to  work,  and  to  open  pits,  &c.,  except  in  or  upon  certain 
demesne  lands  belonging  to  a  mansion,  and  consisting  of  about 
four  acres ;  provided  that  all  pits  or  works  sunk  or  raised  for 
the  pm-pose  of  working  the  minerals  under  certain  ornamental 
grounds,  surrounding  the  demesne  lands,  and  coloured  yellow 
upon  the  plan,  should  be  sunk  and  raised  at  the  furthest  point 
from  the  mansion  at  the  part  coloured  yellow.  The  lessees 
proceeded  (but  without  infringing  the  special  provisions)  to 
excavate  under  the  lands  coloured  yellow,  and  the  mansion  in 
consequence  began  to  give  way.  It  was  held,  that  there  was  a 
right  of  support  for  the  mansion. 

A  different  construction  was  adopted  in  Shajto  v.  Johnson.*  Shafto  v. 
There  the  lessees  of  coal  mines  covenanted  to  work  in  a  proper 
manner,  and  according  to  the  best  and  most  approved  method 
of  working,  and  so  as  to  produce  with  safet}'  the  greatest  quantity 
of  merchantable  coals  from  and  out  of  each  and  every  of  the 
workable  seams  ;  and  not  knowingly  to  do  or  suflfer  to  be  done 
any  wilful  or  negligent  act,  which  might  endanger  the  colliery, 

W  E.  &  B.  625,  affirming  Roberts  v.  point,  afUe^  pp.  277, 278.  And,  having 

Hftines,  6  ib,  643.  regard  to  the  reference  to  houses  in 

*  As  the  result  of  the  working,  a  the  Act,  there  was  an  implied  right  of 

dwelling-house  was  injured.    But  the  support  for  the  house  :  see  ante^  pp. 

jury  found   that,  even  without  the  286  et  seq, 

weight  of    the    house,    the    ground  ^  3  k.  A:  J.  695. 

would  have  given  way  :  sec  ui>on  this  *  8  B.  &  S.  252,  n. 
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or  occasion  any  loss  thereto ;    and  not  to  sink   pits  within 
200  yards  of  a  dwelling-house ;  and  to  leave  unwrought  the 
coal  under  a  mansion,  and  under  certain  specified  gardens, 
pleasure  grounds  and  parks.     The  lease  contained  other  pro- 
yisions  for  the  security  of  these  specified  parts  of  the  surface, 
and  for  making  compensation  for  damage   to   the  parts  not 
specially  protected.     It  was  held,  that  the  whole  provisions  of 
the  lease  taken  together  showed  a  sufficient  intention  to  exclude 
the  right  of  support  for  the  parts  not  specially  protected.    It 
was  considered,  that  the  leading  features  of  the  lease  were 
(1)  the  intention,  in  preference  to  everything  else,  to  provide 
for  the  safety  of  the  mine  ;  and  (2)  the  covenant  to  get  all  the 
coal  which  could  be  got  with  safety  to  the  mine.^     If,  in  the 
rule  laid  down  by  Lord  Macnaghten  in  Butterknowle,  dc,  Co, 
V.  Bishop  Aucklandy  <kc,^  the  words  "  to  work  out  "  the  minerals 
mean  (as  they  apparently  do)  "  completely  to  work  out,"  this 
case   can   no   longer,   it   is   submitted,   be   regarded    as    an 
authority." 
Eadonr.  A  different   construction    was    also   adopted  in    Eadon  v. 

Jeffcock.^  There  the  lease  of  a  bed  of  coal  reserved  a  minimum 
rent  of  200Z.  as  for  2  a.  1  r.  16  p.,  and  a  further  yearly  rent  of 
651,  per  acre  for  coal  actually  got  beyond  the  2  a.  1  r.  16  p., 
"  including  all  ribs  and  pillars  left  in  working  the  coal,"  except 
certain  pillars  of  specified  dimensions,  which  the  lessees  bound 
themselves  to  leave  during  the  whole  of  the  term.  The  lessees 
also  covenanted  to  work  the  mines  in  a  good  and  workmanlike 
manner.  The  pillars  specified  in  the  lease  were  left.  The 
lessees  worked  properly ;  but  their  working  caused  a  subsi- 
dence, and  this  injured  the  surface  and  certain  buildings  which 
had  been  shortly  before  erected  thereon.^  It  was  held,  that 
the  defendants  were  not  liable.'  It  is  submitted  that  this  case 
does  not  satisfy  the  rules  laid  down  by  Lords  Loreburn  and 

^  Per  Wood,  V.-C.    The  construe-  laid  down  in  the  same  case  by  Lord 

tion  adopted  in  Shaf  to  v.  Johnson  was  Lorebum,  ante,  pp.  301,  302. 

approved  in  Taylor  r.  Shafto,  8  B.  &  *  L.  R.  7  Ex.  379. 

S.  228,  251 ;    as  to  which  see  ante,  '  The    land  would   have    subsidetl 

p.  206  :   see  also   Davis  v.  Trehame,  without  the  buildings  :  see,  upon  thi'J 

6  A.  C.  at  p.  469.  point,  ante,  pp.  277,  278 

»  SeeaTite^p,  301.  «  Per    Cleasby    and    Martin,    B'^. 

'  See  also  the  rule  of  construction  BramweU,  B.,  doubting. 


Jeffcock. 
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Macnaghten  in  Butterknowle,  dtc,  Co.  v.  Bishop  Aueldandy  dec. ; ' 
and  that  it  can  no  longer  be  regarded  as  an  authority. 

(S)  Express  Provision  as  to  Non4iahility. 

In  Wmiams  v.  Bagncdl,'^  a  grant  was  made  of  land,  excepting  Williams  v. 
the  mines,  with  full  power  to  work,  without  entering  upon  the     *^^ 
land ;  and  without  being  answerable  for  any  injury  whatsoever, 
which  should  arise  to  the  land,   or  to  any  buildings  which 
should  at  any  time  afterwards  be  erected  thereon,  by  reason 
of  the  working,  &c. ;  and  without  being  liable  to  any  action, 
&c.,  for,  or  on  account  of,  any  such  injury.     A  lessee  from  the 
grantor  of  the  excepted  mines  worked  them ;  and  he  thereby 
caused  the  surface  of  the  land  to  sink,  and  injured  buildings 
which  had  been  erected  thereon  subsequently  to  the  grant.     It 
was  contended,  that  the  provision  relieving  the  grantor  from 
liability  applied,  or  might  be  taken  to  apply,  as  in  the  case  of 
the  compensation  clause  in  Harris  v;  Ryding,^  to  damage  other 
than  that  resulting  from  the  removal  of  the  support.     It  was, 
however,  held,  that  the  right  of  support  was  excluded.* 

So  in  BVfChanan  v.  Andrew.^     There  there  was  a  feu  of  Buchanan «. 
lands,  excepting  the  mines,  with  full  working  powers.     The 
feuar  contracted  to  build  a  house  upon  the  land,  and  to  main- 
tain  it  in   repair;    but  with  a  provision,  that  the  superior 
should  not  be  liable  for  any  damage  which  might  arise  to  the 
surface,  or  the  house  which  might  be  erected  thereon,  by  or 
through  the  working  of  the  minerals  by  long- walled  workings 
or  otherwise,  or  which  might  arise  from  or  through  the  setting 
or  crushing  of  any  coal-waste.      The  house  was  afterwards 
built ;  and  it  was  damaged  by  the  working  of  the  minerals. 
It  was  held,  that  the  feuar  was  without  a  remedy  in  damages.^ 
And   it   was   also   held,  that,   as  his  right  to  an   injunction 
depended  on  his  right  to  damages,  he  was  equally  without 
a  remedy  by  injunction.''^ 

1  Ante,  pp.  301,  302.  *  L.  R.  2  Sc.  &  D.  286. 

«  16  W.  R.  272.  •  Cf .  Aspden  v.  Seddon,  10  Ch.  394  ; 

>  5  M.&  "W.  60  ;  antey  p.  302.  ante,   pp.  306,  307  ;    and  distinguish 

*  The  right  of  lateral  support  was  Dixon  v.  White,  8  A.  C.  833  ;    a?ae, 

claimed  in  addition  to  that  of  Tertical  pp.  303,  304. 

support,   but  without  success.      See,  7  See  2  Sc.  &  D.  291,  292,  296.     See 

upon  this  point,  antej  p.  277.  Bell  v,  LoTe,  10  Q.  B.  D.  562,  563. 
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Sect.  3— SPECIAL  RAILWAY  AND  CANAL  AND  SIMILAR  ACTS. 

Classification  In  authorising  the  making  and  maintenance  uoder  special 
special  Kail-  -^.cts  of  railways  and  canals  and  similar  works,  the  legislature 
way  Acts,  &c.    ^jj^j  jj^^  always  proceed  upon  the  same  lines.     Different  views 

of  policy  prevailed  at  different  times,  producing  different 
schemes  of  legislation,  and  involving  different  results  in  the 
relative  positions  of  the  surface  owner  and  the  mine  owner. 
The  enactments  may  be  grouped  under  four  classes : — (1) 
Those  giving  the  surface  owner  a  right  of  support  ab  initio : 
(2)  those  giving  the  surface  owner  a  power  to  purchase  either 
the  mines  themselves  or  the  right  of  support  from  them ;  and 
giving  the  mine  owner  a  corresponding  power  to  work  on  the 
failure  to  purchase  :  (8)  those  imposing  upon  the  mine  owner 
a  duty  not  to  remove  the  support,  but  giving  him  a  correspond- 
ing power  to  compel  the  purchase  of  the  right :  and  (4)  those 
under  which  the  surface  owner  has  neither  the  right  of  support, 
nor  the  power  to  purchase  it.  These  four  classes,  and  the 
cases  arising  thereunder,  will  be  considered  in  their  order. 

(a)  Right  of  Support  ab  Initio. 
Cal.  Rail.  In  Caledonian  Railway  Co,  v.  Sprot,^  an  Act  passed  in  1827, 

Co.  V.  Si)"ot.         A       .  A'  •!  1      •   •  1 

after  incorporating  a  railway  company,  and  giving  compulsory 
purchasing  powers,  provided,  that  it  should  be  lawful  for  land- 
owners, in  selling  their  lands,  to  except  the  mines  ;  and  it  also 
provided,  that  compensation  should  be  made  to  any  landowner, 
who  should  sustain  damage  through  the  exercise  of  any  of  the 
powers  thereby  conferred.  Sprot  conveyed  to  the  company 
a  portion  of  his  land  for  the  purposes  of  their  railway.  The 
deed  excepted  the  mines ;  with  full  power  to  search  for,  win, 
and  carry  away,  the  minerals.  The  House  of  Lords  con- 
sidered that  tlie  compensation  clause  referred  exclusively  to 
the  execution  by  the  company  of  their  powers ;  that  it  could 
not  refer  to  any  damage  which  Sprot  might  have  sustained 
by  his  own  act  in  having  granted  (if  he  in  fact  had  granted) 
by  implication  the  right  of  adjacent  and  subjacent  support  ;- 
and   (according  to  the  principle  already  stated  *)  that  such  a 

I  2  Macq.  449.  Co.,  30  L.  J.  Q.  B.  337,  351. 

*  Cf.   R.  V.  Aire  and  Calder  Nav.  '  AfUe,  pp.  286  et  seq. 
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grant  had  in  fact  been  made.     It  was,  therefore^  held  that 
Sprot  was  not  entitled  to  work,  so  as  to  withdraw  adjacent 
or  subjacent  support.^ 
Elliot  V.  North  Ectstem  Railway  Co?  was  a  somewhat  similar  Elliot  «• 

N  E  Rail 

case.  There  an  Act  passed  in  1884  incorporated  the  company,  ^^ 
and  recited  the  expediency  of  making  the  railway  and  of 
throwing  a  bridge  over  a  river ;  and  it  then  gave  the  company 
compulsory  purchasing  powers.  Section  27  reserved  to  the 
landowners  the  mines  under  the  lauds  to  be  purchased,  with 
fail  working  powers,  ^'so  that  no  damage  or  obstruction  be 
done  or  thereby  occur  to  or  in  such  railway  or  other  works."  * 
Section  28  provided  that  as  soon  as  the  landowners  in  working 
such  mines  approached  within  twenty  yards  of  any  masonry  or 
building  belonging  to  the  company  they  should  give  notice  to 
the  company;  that  the  company  might  thereupon  compel  a 
sale  within  the  twenty  yards ;  and  that,  if  they  did  not  do  so, 
the  owners  might  work,  provided  they  worked  in  the  usual 
and  ordinary  manner,  and  did  no  avoidable  damage.  The 
company  purchased  land  under  their  powers;  and  they  then 
proceeded  to  construct  their  railway,  and  to  build  their  bridge, 
making  one  end  of  the  bridge  rest  on  the  laud  so  purchased. 
The  bridge  was  of  great  weight  and  solidity.  The  defendant 
was  a  lessee  from  the  vendor  of  the  mines  under  the  land 
purchased.  The  House  of  Lords  considered  that  the  two 
sections  were  independent  of  each  other ;  and  that  section  28 
was  intended  to  provide  exceptional  protection  for  works  of 
weighty  masonry  in  addition  to,  but  not  in  substitution  for, 
the  protection  afforded  to  all  parts  of  the  railway  by  section  27. 
It  was,  accordingly,  held,  (1)  that  the  effect  of  the  two  sections 
taken  together  was  that,  except  within  twenty  yards  under- 
neath the  masonry  (for  which  special  provision  was  made), 
there  was  no  power  under  any  circumstances  to  work,  unless 
on  the  condition  of  causing  no  damage  or  obstruction.     And 

»  Cf.  Caledonian  R.  Co.  v.  Belhaven,  »  10  H.  L.  C.  333. 

3  Macq.  56.    See  also  G.  W.  B.  Co.  v,  ^  Cf .  with  these  words  the  similar 

Bennett,   L.  R.  2  H.  L.  27,  38,  40 ;  words  used  in  Dudley  Canal  Co.  v, 

HammersoQith,  &c.,  B.  Co.  17.  Brand,  Gi'azebrook, /y^^,  pp.  319,  320,  and  the 

L.  H.  4  il.  L.  224  ;  Aspden  v.  Seddon,  different   construction    there    placed 

10  Ch.  404  ;  G.  W.  B.  Co.  v.  Cefn,  thereon. 
^c,  Co.,  1894,  2  Ch.  165, 166. 
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it  was  held  (2)  that  section  28  referred  exclusively  to  sabjacent 
working ;  that  the  Act  contained  no  provision  as  to  adjacent 
working ;  and  that  the  implied  grant  of  the  right  of  adjacent 
support  was  not,  therefore,  excluded.^ 
N.  E.  Rail.  So  in  North  Eastern  Railway  Co,  v.  CroBsland?     There  an 

laiJd.  -^ct  passed  in  1880,  after  incorporating  a  railway  company,  and 

giving  compulsory  purchasing  powers,  reserved  the  mines 
under  the  land  purchased  to  the  landowner,  but  provided  that 
in  working  them  "  no  damage  or  obstruction  be  thereby  done 
or  occur  to  or  in  such  railway  or  works."  The  company 
purchased  land,  together  with  the  privilege  of  making  an 
arched  tunnel  therein.  The  defendant  was  the  successor  in 
title  of  the  vendor.  It  was  held,  that  the  Act  gave  the  right  of 
vertical  support  for  the  tunnel,  and  that  the  law  gave  the  right 
of  lateral  support  as  flowing  out  of  the  contract. 
Benfieidside  Benfieldside  Local  Board  v.  Consett  Co?  was  decided  on 
«.  Consett  Co.  similar  grounds.     There  public  highways  were  set  oat  under 

an  Inclosure  Act.  The  Act  reserved  to  the  XcHrd  of  the  manor 
all  mines,  minerals,  and  quarries,  under  the  commons;  with 
power  to  do  every  act  necessary  for  working  and  winning 
them  as  effectually  as  he  could  have  done  in  case  the  Act  had 
not  been  made,  without  paying  any  damages  or  making  any 
satisfaction.  The  defendants,  who  were  assignees  of  the  lord, 
worked  so  that  parts  of  one  of  the  highways  subsided.  It  was 
held,  that  it  could  not  have  been  intended,  that  an  Act,  which 
appointed  a  public  road,  should  at  the  same  time  legalise  a 
public  nuisance  by  injuring  the  road  ;  and  that  the  defendants 
were  therefore  liable.* 
Rs  Dudley.  So  in  In  re  Dudley,^  a  decision  under  the  Pub.  Health  Act, 

1875.  That  Act  obliged  every  local  authority  to  keep  in  repair 
all  sewers  belonging  to  them;  and  empowered  them,  after 
giving  reasonable  notice  to  the  owner  or  occupier,  "to  carry 

1  Affirming  N.  E.  R.  Co.  v.  Elliot,  2  650. 

De  G.    F.  &   J.  423,  which  affirmed  »  3  Exch.  D.  54. 

S.  C.  1  J.  &  H.  145.    As  to  the  second  <  See  also  L.  &  N.  W.  R.  Co.  r 

point  decided,  cf.   the  position  as  to  Evans,  1893,  1  Ch.  29,  32.     Cf.  A.-G. 

mines  outside  the  prescribed  distance  v.  Conduit  Colliery  Co.,  1895,  1  Q.  B, 

under  the  Rail.  &  Wat.  CI.  Acts,  ^^ojfsf ,  301. 

p.  358.                                        .  »  8  Q.  B.  D.  86. 

«  2  J.  &  H.  565,  4  De  G.   F.  &  J. 
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nny  sewer  into,  through,  or  under  any  lands  whatsoever  within 
their  district/'  making  compensation  to  all  persons  injured. 
It  also  authorised  the  purchase  of  easements,  and  it  incorpo- 
rated the  Lands  CI.  Act.^  It  was  held,  that  the  Act  gave  by 
implication  to  the  authority  in  question  the  right  to  have 
sewers  made  under  its  powers  supported  by  the  subjacent 
minerals.^ 

So  in  Nonnanton  Oas  Co.  v.  Pcype?  There  an  Act  vested  Normanton 
gas  mains  and  gas  pipes  in  a  company,  and  provided  for  their  p^^^'  ^' 
maintenance  ;  and  empowered*  the  company  to  lay  down,  and 
from  time  to  time  maintain,  additional  and  other  mains  and 
pipes,  and  to  do  all  such  acts  as  they  might  think  proper  for 
supplying  gas.  It  was  held,  that  the  company  were  entitled  to 
have  both  the  original,  and  additional,  or  other,  mains  and 
pipes  supported  by  the  subjacent  minerals.^ 

So  in  London  and  North  Western  Railway  Co.  v.  Evans,^  L.  &  N.  W. 
There,  by  an  Act  of  1754,  certain  imdertakers  were  authorised  to  EVans. 
make  a  brook  navigable,  and  to  maintain  and  use  such  navigation, 
and  to  make  such  new  cuts  and  canals  as  might  be  necessary  for 
the  purpose ;  first  giving  satisfaction  to  the  owners  of  lands 
which  should  be  made  use  of,  or  damaged,  by  carrying  on  the 
navigation,  which  satisfaction  might  be  by  a  yearly  payment,  or 
by  a  sum  in  gross.  The  public  were  authorised  to  use  the 
navigation,  on  payment  of  tolls.  Persons  under  disability  were 
empowered  to  sell  lands.  The  Act  contained  no  reference  to 
minerals.  The  brook  was  made  into  a  canal,  but  no  conveyances 
to  the  undertakers  were  made.  Compensation  was  made  to 
landowners  by  annual  payments.  The  defendants,  who  were 
the  owners  of  coal  under  the  canal,  worked  it  so  as  to  cause 
a  subsidence.  It  was  held,  that  the  legislature  must  be  taken 
to  have  intended  to  give  a  right  of  support.^ 


1  See88.  15,  16, 175,176,  308. 

^  See  also  South  Staffordshire,  &c., 
Co.  V.  Mason,  56  L.  J.  Q.  B.  at  p.  256  ; 
L,  k  N.  W.  R.  Co.  V.  Evans,  1893, 
1  Ch.  29,  31,  32.  The  decision  in  In 
re  Dudley  led  to  the  passing  of  the 
Pub.  Health  Am.  Act,  1883,  as  to 
which^Beepogt,  pp.  341—343, 377—379. 

'  48  L.  T.  666  ;  affirmed,  52  L.  J. 
Q.  B.  629. 


*  Besides  containing  an  express 
provision  on  the  subject,  the  Act 
incorporated  the  Gas  CI.  Act,  1847 
(10  &  11  Vict.  c.  15). 

'  The  Pub.  Health  Am.  Act,  1883 
(as  to  which  see  pogt,  pp.  341 — 343, 
377—379),  applies  to  gas  mains,  &c., 
as  well  as  to  sewers. 

«  1893,  1  Ch.  16. 

7  Reversing  S.  C.  1892,  2  Ch  432. 
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And  so  in  Clippena  Oil  Co.  v.  Edmbwrgh,  dc.y  Trustees}  There 
an  Act  of  1819  provided,  that  certain  undertakers  should  enter 
in  books  full  accounts  of  all  payments  made  ;  and  it  authorised 
them  to  take  and  use  lands  for  reservoirs,  and  to  make  cuts  for 
supplying  water,  and  to  lay  pipes  for  that  purpose,  giving  one 
month's  notice  of  their  intention  to  the  owners  of  the  lands, 
and  making  satisfaction  to  them ;  and  it  contained  provisions 
for  assessing  (in  default  of  agreement)  the  sums  demanded  as 
damage.  It  contained  no  reference  to  minerals.  It  was  held, 
that  there  was  a  right  of  support  for  a  pipe  laid  under  the  Act.^ 

It  is  not,  it  will  be  observed,  essential  in  such  cases  to  the 
acquisition  of  the  right  that  there  should  be  a  severance  of 
property  in  land.  In  several  of  the  cases  ^  the  interest  vested 
in  the  undertakers  was  not  a  right  of  property  in  land,  but  a 
mere  right  to  make  and  maintain  works  on  land  which  remained 
the  property  of  another. 

Nor  is  it  essential  that  the  existence  of  the  minerals  should 
have  been  known  ;  or  that,  where  compensation  is  provided  for, 
and  has  been  received,  the  question  of  support  should  have 
been,  in  fact,  considered  in  arriving  at  the  amount.^ 

Where  there  are  under  such  Acts  conditions  precedent  to  the 
acquisition  of  the  right  of  support,  they  must  be  complied 
with.  But  where,  as  in  Clippena  OH  Co.  v.  Edinburgh,  de,^ 
Trustees,  the  Act  required  notice  to  be  given,  it  was,  after  a 
long  distance  of  time,  presumed  to  have  been  given.^  And 
where,  as  in  London  and  North  Western  Railway  Co.  v.  Evans,^ 
and  Clippens  Oil  Co.  v.  Edinburgh,  d'c,  Trustees,  satisfaction 
could  have  been  successfully  claimed  for  the  damage  done  to 
a  landowner  by  his  having  to  leave  support,  it  was,  after  a  long 
distance  of  time,  presumed  to  have  been  made.*^  And  where, 
as  in  the  same  cases,  the  Act  spoke  of  **  satisfaction,"  it  was 
held  that  this  did  not  mean  a  money  satisfaction  only.^ 

In  cases  arising  under  the  Acts  now  in  question  an  enjoyment 


1  1904,  A.  C.  64. 

«  Affirming  S.  C,  3  F.  156. 

*  AtUe,  pp.  314,  315,  and  mtj?. 

*  Clippens  Oil  Co.  v.  Edinburgh,  &c., 
Trustees,  1904,  A.  C.  71,  72,^;^;- Lord 
Kobertson. 


*  See  1904,  A.  C.  at  71. 
^  See    also    Glamorganshire    Canal 
Nav.  V.  Isixon's  Co.,  85  L.  T.53. 

7  See  1893,  1  Ch.  16;  1904,  A. Cat 
69,  70,  71. 

8  See  1904,  A*  C.  at  69,  71. 
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of  the  snpport  for  twenty  years  is  immaterial.     The  rights  of 
the  parties  depend  upon  the  Acts  alone.^ 

Id  the  great  majority  of  cases  the  person  against  whom  the  Claim  of  right 
right  of  snpport  is  claimed  is  himself  the  grantor  of  the  land  to  ^ui^?  m)n- 
the  company  or  authority,  or  his  successor  in  title.     But  this  p*J*or  of 
is  not  always  so.     He  may  be,  as  already  mentioned,^  another 
person. 

Where  the  right  is  acquired  against  the  grantor  of  tlie  land,  Compensa- 

,  .  .       .  ,        ,  .  .  ,      ,  lion— whether 

or  nis  successor  m  title,  the  question  anses,  whether  compen-  always  claim- 

sation  can  always  be  claimed  by  him  in  respect  of  the  liability  ^-antor  of 

to  leave  the  support ;  or  whether  it  can  only  be  so  claimed  ^*°<^ 

under  an  express  provision.     In  North  Eastern  Railway  Co.  v. 

£Wiot,*  Wood,  V.-C. ;  and,  on  appeal,^  Lord  Campbell ;  stated, 

in  effect,   that,  when   the   purchase   money  for  the  land  or 

easement  is  being  ascertained,  the  landowner  has  an  inherent 

primd  facie  right  to  receive,  as  part  of  it,  compensation  in 

respect  of  the  liability  to  leave  support.    Wood,  V.-C,  repeated 

this  view  in  North  Eastern  Railway  Co.  v.  Crossland,'^  and 

Knight-Bruce,  L.  J.,  apparently  shared  it,  when  that  case  was 

under  appeal.^     However,  in  In  re  Dudley''  and  London  and 

North  Western  Railway  Co.  v.  Evans,^  both  of  which  were 

before  the  Court  of  Appeal,  it  was  evidently  considered,  that 

in  the  absence  of  an  express  provision,  the  right  to  compensation 

could  not  be  claimed.     For  in  each  of  the  latter  cases  the 

Court  construed  the  Act,  to  see  whether  such  express  provision 

did  not  exist ;  and,  in  London  and  North  Western  Railway  Co. 

V.  Evans,  did  so  to  avoid,  if  possible,  the  necessity  of  deciding 

that  the  Act  had  **  confiscated  "  the  property  of  an  individual 

for  the  benefit  of  the  public.     It  is  submitted,  that  the  view 

taken  in  Noiih  Eastern  Railway  Co.  v.  EUiot,  and  North  Eastern 

Railway  Co.  v.  Crossland,  is  correct.^    It  has  been  already  seen. 


^  See  Glamorganshire  Canal  Nav. 
r.  Nixon's  Co.,  imp. ;  Clippens  Oil  Co. 
r.  Edinburgh,  &c.,  Trustees,  1904, 
A.  C.  at  72.  Of.  potft,  p.  329.  As  to  en- 
joyment for  twenty  years  in  ordinary 
cases  see  ante,  p.  291. 

*  See  ante,  p.  289. 

»  IJ.  &  H.  153,  154. 

*  2  De  O.  F.  &  J.  432. 

*  2  J.  &  H.  578. 


•  4  De  G.  F.  &  J.  559,  560. 

7  8  Q.  B.  D.  96. 

8  1893,  1  Ch.  29,  32,  33. 

"  It  should  be  stated  that  there 
were  words  in  Cal.  R.  Co.  r.  Sprot, 
ante,  pp.  312,  313  ;  and  N.  E.  R.  Co.  r. 
Crossland,  ante,  p.  314  (see  a  fuller 
statement  of  the  Act  in  question  in 
the  latter  case  in  R.  r.  Leeds,  &c,  R. 
Co.,  3  A.  &  E.  684),  similar  to  those 
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that  **  the  status  quo  of  support  passes  with  the  property  in  the 
land  ...  as  an  incident  to  the  land  itself,  sine  quo  res 
ipsa  haheri  non  debet.**^  If  this  view  is  correct,  no  case  of 
"  confiscation "  (in  the  absence  of  clear  words  showing  an 
intention  to  confiscate')  can  ever  occur. 

A  similar  question  arises,  where  the  right  of  support  is 
acquired,  not  against  the  grantor  of  the  land  or  his  successor 
in  title,  but  against  another  person.  In  such  a  case,  it  may 
well  be,  that  express  words  are  necessary  before  the  right 
to  compensation  arises  ;  and  it  is  submitted,  that  the 
observations  of  the  Court  of  Appeal  in  In  re  Dudley  and 
London  and  North  Western  Railway  Co.  v.  Evans  already 
mentioned^  ought  to  be  read  as  exclusively  applicable  to  snch 
a  case.  Even  if  this  view  be  accepted,  the  decisions  upon  the 
construction  of  the  compensation  clauses  there  in  question  are 
not  without  importance;  as  they  would  be  authorities  upon 
similar  clauses  in  cases  between  a  company  or  authority,  and 
a  non-grantor  of  the  land.  It  was  in  the  former  case  held,  that 
compensation  in  respect  of  the  liability  to  leave  support  might 
be  claimed  under  the  words  ''  where  any  person  sustains  any 
damage  by  reason  of  the  exercise  of  any  of  the  powers  of  tliis 
Act ;  *'  and  in  the  latter  case  a  similar  decision  was  arrived 
at  upon  the  words  ''  first  making  satisfaction  to  the  owners 
...  of  such  lands  ...  as  shall  be  .  .  .  made  use  of." 

Where  compensation  in  respect  of  the  liability  to  leave 
support  is  payable  to  the  grantor  of  the  land  or  his  successor 
in  title,  it  should  be  claimed  as  soon  as  the  company  or 
authority  have  constructed  their  works.  It  is  then  payable ; 
and  is  payable  in  respect  as  well  of  prospective  as  of  actual 
injury.  If  the  mine  owner  postpones  making  his  claim  until 
the  time  when,  but  for  the  Act,  he  would  be  in  a  position 
to  work,  he  will  be  too  late.^     And  in  such  a  case  he  cannot 


which  were  construed  in  Re  Dudley, 
8  Q.  B.  D.  86.  But  they  were  not 
even  referred  to  in  the  judgments. 

*  See  per  Lord  Selbome  in  Dalton 
V.  Angus,  6  A.  C.  791,  cited  ante^  p. 
263. 

"  Legislation  will  not  be  construed  as 
interfering  with  existing  rights  unless 
a  clear   intention  to  do  so  can    be 


gathered:  R.  r.  L.  &N.  W.Ry.  Co.,  1899, 
1  Q.  B.  at  p.  944.  The  legislature  is 
not  however  incapable  of  an  act  of 
confiscation,  even  where  no  motive  is 
apparent :  see  Pountney  v.  Clayton, 
referred  to  2>08t,  pp.  355 — 358. 

*  See  preceding  page,  and  »up. 

*  See  R.  r.  Aire,  &c.,  Nav.,  30  L.  J. 
Q.  B.  337  ;  In  re  Dudley,  8  Q.  B.  IX 


PABT  D.,  SECT.  3.]      BAILWAY  AND  CANAL  AND   SIMILAR  ACTS.  819 

rely  upon  the  usual  words  providing  compensation  for  future 
injury  through  the  exercise  of  the  statutory  powers.  Such 
words  only  apply  to  damage  not  contemplated ,  or  not  capable 
of  being  ascertained,  when  the  works  are  constructed.^ 

Where  compensation  in  respect  of  the  liability  to  leave  sup-  Compensa- 
port  is  payable,  not  to  the  grantor  of  the  land  or  his  successor  payable  to 
in  tide,  but  to  another  person,  it  is  not  certain  when  it  should  ^f^i^nd"^*^' 
be  claimed.     According  to  R.  v.  Leeds,  dtc,  Railway  Co.,^ 
where  the  person  claiming  was  a  prior  lessor  under  the  vendor, 
the  claim  should  be  made  when  the  works  are  constructed. 
According  to  Pettiward  v.  Metropolitan  Board  of  Works,^  where 
the  person  claiming  was  a  prior  remainderman,  it   may  be 
made  at  any  time.     The  latter  seems  the  preferable  decision. 

The  compensation  to  which,  under  the  Pub.  Health  Act,  Compeusa- 
1875,  and  the  Gas  01.  Act,  a  mine  owner  is  entitled  in  respect  recoverable, 
of  the  making  and  maintaining  of  the  works  in  question,  is 
recoverable  by  arbitration,  not  action.* 

ifi)  Power  to  purchase  mines  or  Right  of  Support  and  Corre- 
sponding Power  to  work  on  Failure  to  purchase. 

In  some  of  the  Acts  now  in  question  the  power  to  purchase  Generally. 
is  a  power  to  purchase  the  mines  themselves.     In  others  it  is 
a  power  to  purchase  the  mere  right  to  prevent  the  mine  owners 
from  working.     The  legal  result  is  not,  of  course,  the  same. 
But  the  practical  differences  are  few. 

In  Dudley  Canal  Co.  v.  OrazebrookJ^  an  Act  passed  in  1776,  Dudley  Canal 
after  incorporating  the  company,  gave  power  to  construct  a  brook. 
canal  aud  aqueducts,  making  satisfaction  for  damage  to  the 
owners  of  lands  taken  or  prejudiced.     Provision  was  made  for 
determining  from  time  to  time  what  sum  should  be  paid  for 
the  purchase  of  lands,  and  what  other  sum  should  be  paid  for 

86,  94  (where,    however,  the  Lands  approved  in  R.  v.  Aire,  &c.,  Nav.,  30 

CI.  Act  waa  incorporated)  ;  Norman-  L.  J.  Q.  B.  337. 

ton  Gas  Co.  v.  Pope,  62  L.  J.  Q.  B.  »  19  C.  B.,  N.  S.  489. 

629 :   Glamorganshire  Canal  Nav.  v.  *  Normanton  Gas  Co.  v.  Pope,  62 

Nixon's  Co.,  85  L.  T.  53.    Cf.  Great  L.  J.  Q.  B.  629  ;  Jersey  v,  Neath,  &c., 

Laxey  Mining  Co.  «.  Clague,  4  A.  C.  Union,  22  Q.  B.  D.  565. 

116,  pout,  p.  404.  M  B.  &  Ad.  59.    See  also  L.  R. 

*  See  R.  V.  Aire,  &c.,  Nav.,  30  L.  J.  7  Q.  B.  244,  where  the  provisions  of 

Q.  B..  351.  the  Act  are  fully  stated. 

'^  3  A.  &  K.  683.     This   case  was 
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damage  to  the  owners  of  lands  by  the  making  or  maintaining 
the  canal,  or  the  flowing  or  leaking  of  water  over  or  through 
the   banks.     The  public   were   authorised   to  navigate  upon 
payment  of  tolls.     The  Act  then  provided,  that  no  owner  of 
mines  should  work  under  any  tunnel,  or  within  twenty  yards 
of  the  same,  without  the  consent  of  the  company  ;  nor  should 
any  minerals  be  got  under  any  part  of  the  canal  or  aqueducts 
or  within  or  under  any  land  lying  within  twelve  yards  on  either 
side,  "  except  as  hereinafter  mentioned,"  without  such  consent. 
The  Act  also  provided,  that  when  the  owner  of  any  mine  lying 
under  the  canal  or  aqueducts,  or  *'  within  the  distance  herein- 
before limited,"  desired  to  work  he  should  give  the  company 
notice.     The   company  might  thereupon   inspect  the  mines, 
and  compel  a  sale,  if  they  thought  proper;  and,  in  default 
of  such  inspection  or  purchase,  the  owners  might  work.    The 
Act    also    provided,   that  nothing  therein   contained   should 
defeat  the  right  of  the  owners  to  the  mines  under  the  canal 
or  aqueducts ;  and  that,  subject  to  the  conditions  in  the  Act 
contained,  the  owners  might  work  provided  that  "  no  injury 
be  done  to  the  said  navigation."     The  canal  and  aqueducts 
were  made ;  and  an  owner  of  mines  lying  under  an  aqueduct 
gave  notice  of  his  desire  to  work.     He  then  proceeded  to  work 
in  the  ordinary  and  proper  manner,  and  without  doing  unneces- 
sary damage;  and  the  aqueduct  was  in  consequence  injured. 
It  was  considered  that  the  only  way  of  reconciling  the  words 
"no  injury  be  done  to  the  said  navigation,"  with  the  provisions 
giving  a  power  to  compel  a  sale,  was  to  construe  "  no  injury  " 
as  meaning  "no  unnecessary  or  extraordinary  injury;  "^  that, 
if  the  mines  were  not  purchased,  the  owner's  right  to  get  them 
ought  to  remain  as  complete  as  if  no  canal  had  been  made ; 
and  that,  if  he  exercised  such  right,  the  company  ought  to  run 
the  risk  of  the  consequences.     It  was  accordingly  held,  that 
the  company  were  without  a  remedy. 
Dudley  Canal  Co,  v.  Grazebrook  was  approved  and  followed 


*  Cf.  this  construction  with  the 
construction  placed  on  the  words  "  so 
that  no  damage  or  obstruction  be 
done  or  thereby  occur  to  or  near  such 
railway  or  other  works,"  in  Elliot  r. 


N.  E.  B.  Co.,  and  on  similar  words  in 
N.  E.  R.  Co.  V.  Crosaland,  ante,  pp. 
813,  314.  Of.,  also,  Knowles  r.  L.  & 
Y.  R.  Co.,  14  A.  C.  248,  253,  257. 
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in  the  Exchequer  Chamber  in  Stourbridge  Canal  Co.  v.  Dudley,^ 
a  decision  under  a  similar  Act.^  In  the  latter  case,  even  if 
the  land  had  remained  in  its  original  state,  a  portion  of  the 
surface  would  have  been  let  in  by  the  mining  operations.^ 

Birmingham  Canal  Co.  v.  Dudley*  was  a  decision  under  the  Binningham 
same  Act  as  that  which  applied  in  DvdUy  Canal  Co.  v.  Graze-  j^a^ey.  ^ 
brookj  but  it  raised  a  different  question.  It  was  there  held, 
that  the  prohibition  in  the  case  of  the  twenty  yards'  limit  was 
subject  to  the  same  exception  as  that  applicable  to  the  twelve 
yards'  limit ;  and  that  the  company  could  not  therefore  require 
the  minerals  within  the  twenty  yards'  limit  to  be  left  unworked 
without  paying  for  them.  This  case  followed  a  decision  under 
similar  circumstances  in  Birmingham  Canal  Co.  v.  Swindell.^ 

In  Midland  Railway  Co.  v.  Checkley  •  a  Canal  Act  reserved  Mid.  Rail.  C!o. 
the  mines  under  the  land,  through  which  the  canal  was  to  be 
made,  to  the  owners  of  the  land  ;  and  empowered  them  (subject 
to  the  restrictions  thereinafter  contained)  to  work,  not  thereby 
injuring  the  navigation  or  the  works.  It  then  prohibited  the 
owners  of  mines  from  working  under  or  within  ten  yards  from 
the  canal  without  the  consent  of  the  canal  proprietors.  But 
the  canal  proprietors  were,  if  they  withheld  their  consent, 
required  to  purchase  the  mines.  The  defendant  was  the  lessee 
of  a  quarry  adjacent  to  the  canal,  and  he  derived  title  from  the 
person  who  had  sold  to  the  proprietors  the  land  on  which  the 
canal  was  made.  The  defendant  commenced  working  more 
than  ten  yards  from  the  canal,  but  offered  to  stop  upon  being 
paid.  It  was  held  (1)  that  the  canal  proprietors  were  entitled 
to  adjacent  support  beyond  the  ten  yards'  limit.  But  it  was 
held  (2)  that  the  provisions  of  the  Act  as  to  payment  extended 


1  3  E.  &  E.  409. 

*  See  also  Dunn  «.  Binningham 
Canal  Co.,  L.  R,  7  Q.  B.  265,  272, 
274,  276 ;  8  ib.  42,  46.  These  cases 
overrule  Binningham  Canal  Co.  v* 
Hawkesford,  7  East,  371,  n.  See  also 
Wyrley  Canal  Co.  v.  Bradley,  7  East, 
368.  In  L.  &  Y.  R.  Co.  r.  Knowles, 
20  Q.  B.  D.  at  p.  403,  Lord  Esher 
suggested  a  doubt  as  to  the  correct- 
ness of  Dudley  Canal  Co.  v.  Graze- 
brook,  but  admitted  that  he  was 
M.M. 


bound  by  it.  In  A.-Q.  v.  Conduit 
Coll.  Co.,  1895,  1  Q.  B.  at  p.  308, 
Wright,  J.,  suggested  that  the  decision 
in  Dudley  Canal  Co.  v.  Grazebrook 
might  apply  to  cases  under  the  Highw. 
&  Locom.  Am.  Act,  1878,  as  to  which 
see  ante^  p.  43. 
9  See  3  E.  &  E.  at  p.  417. 

*  7  H.  &  N.  969. 

*  7  H.  &  N.  980,  n. 
«  4  Eq.  19. 
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Mid.  Rail.  Co. 
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No  obligation 
on  company 
to  purchase 
right  of 
support. 


Dunn  r. 
Birmingham 
Canal  Co. 


by  implication  to  workings  beyond  the  limit ;  and  that  the  canal 
proprietors  were  not,  therefore,  entitled  to  stop  the  working 
without  making  payment  in  the  same  manner  as  if  the  quarry 
had  been  within  the  limit. 

The  second  point  in  this  case  was  decided  on  the  ground, 
that  the  legislature  could  not  have  intended  that  a  company, 
who  could  only  obtain  the  right  of  support  within  a  prescribed 
limit  on  paying  for  it,  were  to  have  it  without  payment  outside 
that  limit.  This,  however,  may  well  have  been  intended. 
There  was  a  right  to  prohibit  working  within  the  limit,  on 
payment,  which  was  absolute,  and  was  therefore  independent 
of  whether  it  was  such  a  working  as  would  cause  damage  to  the 
canal.  If  it  was  intended,  that  the  position  of  the  canal  pro- 
prietors should  be  precisely  the  same  outside  the  limit  as 
within  it,  there  was  no  purpose  in  fixing  the  limit.^ 

It  is  of  the  essence  of  Acts  of  the  kind  now  in  question,  that 
the  company  may  purchase  the  mines  or  the  right  of  support, 
if  they  tliink  it  desirable ;  but  that  the}'^  are  under  no  obUga- 
tion  to  purchase.  They  may  prefer  to  run  the  risk  of  incur- 
ring, or  even  to  incur,  a  small  injury.  The  position  of  the 
company  in  this  respect  was  recognised  in  several  of  the  cases 
already  cited.^ 

In  Dunn  v.  Birmingham  Canal  Co?  it  was  admitted  that  the 
defendants  had  power  to  purchase  the  mines  or  not,  at  their 
option.  But  it  was  contended  that  they  were  under  some  duty 
to  the  plaintiff  to  prevent  injury  to  his  mines  by  flooding, 
either  by  purchasing  in  exercise  of  their  option,  or  by  with- 
drawing the  water  from  the  canal.  The  Act  in  that  case  was 
the  same  as  that  which  applied  in  Dudley  Canal  Co,  v.  Graze- 
brook}  The  plaintiff,  who  was  the  owner  of  mines  under  the 
canal,  gave  the  defendants  notice  of  his  intention  to  work.  The 
defendants  refused  to  purchase,  and  the  plaintiff  then  worked. 
He  worked  properly,  and  without  negligence ;  but  knowing 
that,  as  the  result  of  his  working,  his  mines  would  probably  be 


*  Cf.  the  second  of  the  two  points 
decided  in  Elliot  v.  North  Eastern 
Railway  Co..  anU^  p.  314. 

^  See  2)er  Bayley,  J.,  in  Dudley 
Canal  Co.  i\  Grazebrook,  1  B.  &  Ad. 
72,  73;  per  Martin,  B.,  in  Stourbridge 


Canal  Co.  r.  Dudley,  3  E.  &  £.  426. 
Cf.  the  position  under  the  Rail.  & 
Wat.  CI.  Acts,  post^  p.  374. 

3  L.  R.  7  Q.  B.  244  ;  8  ih  42. 

*  See  fl/rfe,  pp.  319,  320,  where  the 
provisions  of  the  Act  are  stated. 
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flooded.  The  canal  was  properly  constructed  and  properly 
maintained.  The  effect  of  the  working  was  that  the  mines 
were  flooded.  It  was  held,  that  the  defendants  were  under  no 
duty  to  purchase  in  exercise  of  their  option ;  which  would,  in 
fact,  have  changed  their  option  into  an  obligation.  And  it  was 
also  held,  that  they  were  under  no  duty  to  withdraw  the  water 
from  the  canal ;  which  it  was  their  business  to  keep  open  for 
the  accommodation  of  the  public.  It  was,  therefore,  held,  that 
the  plaintiflT  was  without  a  remedy  by  action.^ 

In  most  of  the  Acts  now  in  question,  an  express  power  is  No  express 
given  to  the  mine  owner  to  work  his  mines,  if  the  surface  work, 
owners  do  not  exercise  their  option  of  purchase.     An  express 
power  to  work  is  not,  however,  essential  to  the  existence  of  the 
option. 

Thus  in  Chamber  Colliery  Co.  v.  Bochdale  Canal  Co?  The  Chamber 
Act  in  that  case  provided,  that,  if  the  owner  of  any  mines  ^^  Rochdale 
should,  in  pursuing  them,  work  **  near  to  or  under*'  the  canal,  ^^*^  ^^' 
80  as  in  the  opinion  of  the  canal  proprietors  to  endanger  or 
damage  the  same,  or  in  the  opinion  of  the  mine  owner  to 
endanger  or  damage  the  further  working  thereof,  it  should  be 
lawful  for  the  canal  proprietors  to  treat  with  the  mine  owner 
for  all  such  minerals  ''  near  or  under  *'  the  canal,  as  should  be 
thought  proper  to  be  left  for  the  security  or  preservation  of  the 
canal  or  mines ;  that,  in  case  of  disagreement  as  to  the  amount^ 
it  should  be  assessed  by  a  jury;  and  that,  upon  payment,  the  mine 
owner  should  be  restrained  from  working.  The  plaintiffs,  who 
were  the  owners  of  mines  laterally  adjoining  the  canal,  gave  notice 
that  they  were  about  to  work  ;  and  required  the  defendants  to 
treat  with  them.  The  defendants  informed  the  plaintiffs  that 
they  might  work  if  they  thought  proper.  An  arbitrator  found 
that,  if  the  plaintiff's  mines  were  worked  within  the  pillars  set 
out  by  him,  the  result  would  be  as  follows : — (1)  There 
would  be  no  leakage  from  the  canal  into  the  mines.  (2)  There 
would  be  some  subsidence  of  the  canal.  (8)  Such  subsidence 
would  not  interfere  with  the  navigation.  (4)  Such  subsidence 
would  necessitate  repairs    to   the   towing  paths,  banks,   and 

^  The    Exch.    Cham,   unanimously      dissenting)  of  the  Queen's  Bench.    See 
affirmed  the  majority  (Cockbum,  C.  J.,      further,  as  to  this  case,  post^  p.  463. 
and  MeUor  and  Lnish,  J  J.,  Hannen,  J.  *  1895,  A.  C.  564. 
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bridges,  which  probably  would  be  spread  over  a  period  of 
eight  or  ten  years,  and  cost  1,000Z.  or  1,200Z.  And  he  found 
(6)  that  the  value  of  the  coal  in  the  pillars  was  12,688Z.  Upon 
these  findings  he  directed  that  the  defendants  should  pay  the 
12,6881.  to  the  plaintiffs ;  and  that,  upon  such  payment,  the 
plaintiffs  should  be  restrained  from  working  within  the  pillars. 
This  direction  was  upheld  by  a  Divisional  Court ;  who  were, 
however,  reversed  by  the  Court  of  Appeal,^  upon  a  ground  to 
which  reference  will  be  subsequently  made.*  Upon  appeal  to 
the  House  of  Lords  it  was  held,  that  the  plaintiffs  were 
entitled  to  work  within  the  pillars,  unless  the  defendants 
paid  them  compensation  ;  and  that  the  defendants  were  not 
bound  to  make  such  payment,  if  they  preferred  to  allow  the 
working.  And,  upon  this  ground,  the  decision  of  the  Court  of 
Appeal  was  affirmed.® 

In  canal  cases  danger  to  the  canal  from  subsidence  is  not 
the  only  danger,  which  may  be  apprehended.  Danger  to  the 
mine  from  flooding  may  also  be  apprehended  ;  and  the  question 
arises,  What  in  such  a  case  is  the  position  of  the  mine  owner? 
Acts  like  the  Dudley  Canal  Act  usually  contain  provisions  of 
the  widest  kind  for  compensating  persons  who  suffer  damage 
by  the  execution  of  the  statutory  powers.^  It  is  probable  that 
the  mine  owner  can  in  such  cases  avail  himself  of  these  pro- 
visions ;  at  all  events  if  he  proceeds  at  the  proper  time,  and 
before  working  within  the  area  of  danger.^  However,  in  Acts 
otherwise  like  the  Dudley  Canal  Act,  the  mine  owner  would 
not  be  entitled  to  a  remed}^  even  if  there  were  no  provisions 
for  compensation.^  A  different  course  is  open  in  Acts  like  the 
Rochdale  Canal  Act.  In  Chamber  CoUiery  Co.  v.  Rochdale 
Canal  CoJ  it  was  found  that  there  would  be  no  leakage  from 
the  canal   into   the    mines.     But,  if   the    finding   had   been 


1  1894,  2  Q.  B.  632. 

•  Post,  p.  330. 

•  In  Bamsley  Canal  Co.  r.  TwibeU, 
7  Beav.  27,  it  seems  to  have  been 
assumed  that  the  defendant  (who  was 
the  lessee  of  lateraUy  adjoining  mines), 
could  not  have  worked  with  safety, 
bat  the  point  was  not  argued. 

•  See  afUe,  pp.  319,  320. 

^  See  L.  K.  7  Q.  B.  262,  263,  264, 


272,  273 ;  8  ib.  46,  47,  48,  52.  See 
cojitra,  7  ih.  280  et  teq. 

•  See  L,  R.  8  Q.  B.  47,  48,  51,  62 
53.  See  also  Bljth  v.  Birmingham 
Wat.  Co.,  11  Exch-  781  ;  Vaughan  r. 
Taff  Vale  R.  Co. ,  5  H.  &  N.  679 : 
Madras  Co.  v.  Carvetinagarum,  22  W. 
R.  865  ;  Dixon  v.  Metropolitan  Board, 
7  Q.  B.  D.  418. 

7  1895,  A.  C.  664. 
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different,  the  mine  owners  would  have  been  entitled  to  compel 
the  purchase  of  the  right  of  support,  and  the  canal  owners 
would  have  had  no  option  in  the  matter.^ 

It  will  be  noticed,  that,  under  the  Acts  now  in  question,  the  Mines  owned 
power  to  purchase  the  mines  or  the  right  of  support  is  not  g^tor  of 
confined  to  mines  owned  by  the  original  grantor  to  the  com-  ^^^' 
pany,  or  his  successor  in  title.     It  applies  equally  to  mines 
owned  by  another  person.     In  this  respect  the  Acts  now  in 
question  differ  from  most  of  those  mentioned  in  division  (a)  of 
the  present  subject.^ 

A  mine  owner,  whose  mines  are  purchased,  is  only  entitled  Measure  of 
to  be  compensated  according  to  the  extent  of  his  interest,  tion-- 
Where,  however,  a  lease  contained  a  covenant  to  work  mines  J^^^^^*- 
and  raise  coal  thereout,  until  the  whole  of  such  mines,  or  as 
great  a  quantity  as  by  working  in  a  diligent  manner  could  be 
gotten,  should  be  worked  out,  **  except  the  ribs  or  pillars, 
which  must  necessarily  or  which  the  lessors  might  require  to 
be  left ;  '*  and  the  lessee  claimed  compensation  under  a  Canal 
Act;  it  was  held,  that  the  exception  was  a  mere  partial 
exoneration  from  the  obligation  to  work,  and  did  not  itself 
amount  to  a  covenant  not  to  work  the  excepted  ribs.^  It  was 
also  intimated,  that,  if  such  a  covenant  could  have  been 
implied,  it  might  be  considered  so  unreasonable  that  the  Court 
would  refuse  to  enforce  it  specifically.^  It  was  in  the  same  case 
doubted,  whether  the  canal  company  could  in  any  event  rely  upon 
a  jus  tertii,  which  the  lessors  might  or  might  not  insist  upon.» 

Where,  under  the  Acts  now  in  question,  the  notice  to  the  Interest, 
mine  owner  involves  (as  it  frequently  does)  a  purchase  of  the 
mines  themselves,  the  mine  owner  is  entitled,  primd  facie,  {towl 
the  date  of  the  notice,  to  interest  on  the  purchase-money.^ 
But  he  is  not  so  entitled,  when  the  purchase-money  was  not  to 
become  payable  until  the  happening  of  a  future  event.^ 

1  See  pp.  574,  575,  per  Lord  Her-  282,  283. 

schell ;  580,  581,  ^^er  Lord  Watson.  '  lb,  278,  per  Williams,  J.  :  cf.  the 

*  See,  as  to  this,  ante^  pp.  312  e^  seq.  law  under  the  Rail.  &  Wat.  CI.  Acts, 

*  Swindell    t?.   Birmingham    Canal  poift^  p.  368. 

NaT.,  9  C.  B.,  N.  S.  241,  277.  •  Fletcher  v.  L.  &  Y.  B.  Co.,  1902, 

<  Ih.  278,  per  Williams,  J.     In  the  1  Ch.  901  :  cf.  Bichard  and  G.  W.  B. 

same  case,  however,  Willes,  J.,  held  Co.,  1905, 1  E.  B.  68,  post,  p.  C68. 

that  "might  require  to  be  left  "meant  7  See  Cal.   B.  Co.  r.    Carmichael, 


»t 


resaonably  require,"    &c. :    see  pp.       L.  B.  2  8c.  &  D,  56. 
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A  mine  owner,  who  has  given  the  statutory  notice,  and  who 
becomes  entitled  to  payment  thereunder,  does  not  lose  bis 
right  by  merely  afterwards  proceeding  to  work  his  mines. 
Such  a  working  can  only  entitle  the  company  to  damages  or  an 
injunction  in  independent  proceedings ;  or  to  a  reduction  in 
the  amount  to  be  paid.^  On  the  other  hand,  a  notice  once 
given,  and  acted  on  by  the  company,  cannot  be  withdrawn; 
unless  perhaps  with  the  consent  of  the  company.^ 

The  difiference  in  general  intention  and  results  between  the 
Acts  discussed  under  divisions  (a)  and  0^  of  the  present  sub- 
ject, may  be  thus  stated : — In  cases  like  Caledonian  Railway 
Co.  V.  Sprot,^  there  was  no  reason  why  the  principle,  that, 
when  a  grant  is  made  for  a  particular  object  known  to  both 
parties  at  the  time  of  the  grant,  a  reasonable  degree  of  support 
for  the  due  execution  of  that  object  is  impliedly  granted,^ 
should  not  be  adopted.^  In  cases  like  Dudley  Canal  Co.  v. 
Grazebrookf^  on  the  other  hand,  the  companies  were  not  in  the 
first  instance,  in  purchasing  the  surface,  to  be  obliged  to 
purchase  or  make  compensation  in  respect  of  the  mines.  If 
they  thought  it  likely  that  the  mines  might  not  be  worked  for 
an  indefinite  period,  they  might  postpone  purchasing  or  making 
compensation  until  the  necessity  arose  J  The  policy  of  the 
Acts  under  which  the  latter  cases  arose  was  similar  to  that  of 
the  Rail.  &  Wat.  CI.  Acts.® 


Cromford 
Canal  Co. «. 
Cutts. 


(7)   Duty  not  to  remove  Support  and  Corresponding  Power  to 

compel  Purchase  of  Right. 

In  Cromford  Canal  Co.  v.  Cutts^  an  earlier  section  of  an 
Act  reserved  the  mines  under  the  land  through  which  a  canal 
was  to  be  made  to  the  owner  of  such  land,  and  empowered  him 
(''subject  to  the  conditions  and  restrictions  herein  contained")* 


1  Swindell  v,  Birmingham  Canal 
Nay.,  9  C.  B.,  N.  8.  241,  279,  per 
ViTilliams,  J. 

« n, 

•  AwUt  pp.  312  et  teq, 

•  Antey  p.  286. 

•  See  Aspden  v.  Seddon,  10  Ch.  404, 
j?<rr  Mellish,  L.  J. 

'  AfUe^  pp.  319  et  seq. 


7  See  the  observations  of  Bayley,  J., 
in  Dudley  Canal  Co.  v.  Qraxebrook,  1 
B.  &  Ad.  72 ;  and  Cockbnm,  C.  J., 
and  Hannen,  J.,  in  Dann  v.  Birming- 
ham Canal  Co.,  L.  R.  7  Q.  B.  256,  276, 
277,  279.  See  also  Wyrley  Canal  Co. 
V.  Bradley,  7  East,  372. 

'  See  post,  pp.  343  et  $eq, 

»  5  Rail.  Cas.  442. 
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to  work,  "  not  thereby  injuring,  prejudicing  or  obstructing  "  the 
canal.  A  later  section  provided,  that,  if  the  owner  of  any 
mines  should  in  pursuing  them  work  *'  near  or  under  "  the 
canal,  so  as  in  the  opinion  of  the  canal  proprietors  "to 
endanger  or  damage  the  same,"  or  in  the  opinion  of  the  mine 
owner  **  to  endanger  or  damage  the  further  working  thereof," 
it  should  be  lawful  for  the  canal  proprietors  to  treat  with  the 
mine  owner  for  all  such  minerals  **  near  or  under  "  the  canal, 
as  should  be  thought  proper  to  be  left  for  the  security  or 
preservation  of  the  canal  or  mines ;  that,  in  case  of  disagree- 
ment as  to  the  amount,  it  should  be  assessed  by  a  jury ;  and 
that,  upon  payment,  the  mine  owner  should  be  restrained  from 
working.  It  was  held,  that,  if  an  owner  of  subjacent  mines 
sustained  injury  by  getting  less  coal,  or  by  working  in  a  less 
beneficial  manner  for  the  sake  of  not  injuring  the  canal,  he  had 
a  right  to  compensation,  and  that  he  might  take  proceedings 
for  the  purpose  of  ascertaining  whether  he  in  fact  sustained 
such  injury. 

In  Knowles  v.  Lancashire  and  Yorkshire  Railway  Co}  the  Knowlea  r. 
Act  contained  similar  sections.  There  the  owners  of  a  coal  co. 
mine  under  and  near  the  canal  gave  the  canal  company  notice 
that  they  intended  to  work :  the  company  declined  to  purchase 
or  pay  compensation ;  and  the  owners  then  worked,  and  thereby 
damaged  the  canal.  The  working  was  in  the  usual  mode, 
without  negligence,  and  without  doing  unnecessary  damage 
save  in  not  leaving  sufficient  support.  It  was  held  by  the 
House  of  Lords,  that  the  mine  owners  were  liable  in  damages 
for  working  to  the  injury  of  the  canal.*  "  The  condition  on 
which  the  statute  allows  the  mines  to  be  worked  must  be  borne 
in  mind.  The  section  is  framed  on  the  supposition  that  the 
mine  owner  keeps  in  view  his  statutory  liability.  .  .  .  The 
proprietors  of  the  canal  may  apply  ...  if  they  apprehend 
damage  or  danger  to  the  canal.  On  the  other  hand,  when  the 
working  of  a  mine  has  reached  a  point  at  which  the  mine  owner 
finds,  that,  having  regard  to  the  proximity  of  the  canal  and  his 

^  14  A.  C.  24S.  but  without  success  :  see  L.  &  T.  R. 

«  Affirming  L.    &  Y.    B.    Co.    r.  Co.  v.  Knowles,  20  Q.  B.  D.  401.    See 

Knowles,  20  Q.  B.  D.  391.    Acquies-  also  Chamber  Colliery  Co.  v.  Rochdale 

cence  in  the  working  wa&  relied  on,  Canal  Co.,  1895,  A.  C.  664. 


828 


NEIGHBOURS — SUPPORT — CONSTRUCTION — SPECIAL       [cHAP.  XIV. 


Differeoce  in 
lang^uage 
between 
earlier  and 
later  sections. 


Mines  owned 
by  non- 
grantor  of 
land. 


Adjacent 
mines-^ 


statutory  liability,  he  cannot  work  further  without  some  danger 
or  cannot  work  further  to  the  same  advantage  as  he  could  if 
the  canal  were  not  there,  then  it  is  open  to  him  to  initiate 
proceedings,  and  he  is  entitled  to  receive  satisfaction  for  such 
minerals  as  shall  be  thought  proper  to  be  left  for  the  security 
of  the  canal  or  the  mine."  * 

The  difference  in  language  between  the  earlier  and  later  sec- 
tions of  the  Acts  now  in  question  will  be  noticed.  The  earlier 
section  is  confined  to  mines  excepted  from  the  sale  to  the 
canal  company.  The  later  section  applies  to  workings  ''near 
or  under  "  the  canal.  '*  Section  88  gives  rights  and  remedies 
to  a  larger  class  of  persons  than  the  mine  owners  who  are 
mentioned  in  section  87.  Thus  it  may  refer  to  owners  of  a 
mine  under  the  canal,  which,  having  been  severed  from  the 
other  land  before  the  construction  of  the  canal,  could  not  have 
been  reserved  to  the  owners  of  the  surface  land.  Further,  it 
applies  to  owners  of  mines  who  are  working  near  the  canal. 
These  owners  of  mines  might  be  persons  from  whom  a  portion 
of  the  land  had  been  purchased,  or  they  might  be  owners  from 
whom  no  land  had  been  purchased.  They  might  therefore  be 
owners  of  land  not  affected  bv  the  reservation  in  section  87, 
and  yet  within  the  scope  of  section  88."* 

Accordingly,  under  the  later  of  the  sections  of  the  Acts  now 
in  question,  the  power  to  compel  the  purchase  of  the  right  of 
support  applies  as  well  to  mines  owned  by  another  person  as 
to  mines  owned  by  the  original  grantor  to  the  company  or  his 
successor  in  title.  In  this  respect  the  Acts  now  in  question, 
while  they  differ  from  most  of  those  mentioned  in  division  (a)' 
of  the  present  subject,  resemble  those  mentioned  in  division  (j8).^ 
The  statutory  liabilit}'  imposed  on  the  mine  owner  by 
the  Acts  now  in  question   applies   exclusively  to  the  mines 


>  See  14  A.  C.  256,  'per  Lord 
Macnaghten.  See  also  Chamber 
CoUiery  Co.  r.  Rochdale  Canal  Co., 
1895,  A.  C.  664  :  see  p.  573  ;  New 
Moss  Coll.  Co.  r.  M.  S.  &  L.  R.  Co., 
1897, 1  Ch.  725  ;  M.  S.  &  L.  R.  Co.  r. 
Johnson,  36  Ch.  D.  629,  n.,  was  a 
similar  case.  See  also  Evans  r.  M.  S. 
&  L.  R.  Co.,  t(.  626,  which  arose  under 
a  similar  Act. 


«  L.  &  Y.  R.  Co.  V,  Knowles,  20 
Q.  B.  D.  405,  yer  Fry,  L.  J. ;  Knowles 
V.  L.  &  y.  R.  Co.,  14  A.  C.  2.54,  per 
Lord  Halsbury;  Chamber  Colliery 
Co.  r.  Rochdale  Canal  Co.,  1895,  A.  C. 
674,/wLord  HerscheU;  585, /vr  Lord 
Macnaghten.  Cf.  the  provisions  of 
the  Rail.  CI.  Act,  and  see^wi^,  p.  355. 

^  AfUey  pp.  S\2et  seq, 

*  Ante,  pp.  319  et  seq. 
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mentioned  in  the  earlier  of  the  sections.     There  is  no  statutory  ^^*™^^^ 

^    Colliery  Co. 

liability  as  regards  mines  mentioned  only  in  the  later  of  the  r.  Rochdale 
sections ;  and  that  section  is  the  only  one  applicable  to  laterally 
adjoining  mines.  The  decision  in  Knowles  v.  Lancashire  and 
Yorkshire  Railway  Co}  does  not,  therefore,  apply  to  cases  where 
the  only  mines  in  question  are  those  which  laterally  adjoin. 
This  was  decided  in  Chamber  Colliery  Co,  v.  Rochdale  Canal 
Co,  '^  where  there  were  similar  sections,  and  the  facts  of  which 
have  been  already  stated.' 

And,  although  the  mines  in  question  in  Knowles  v.  Lancashire  New  Mobs 
and  Yorkshire  Railway  Co.  were  adjacent  as  well  as  subjacent,  m.  s.  &  L. 
the  decision  must  be  taken  to  have  applied  to  the  subjacent       ^ '    ^' 
only.    As  regards  adjacent  mines,  it  is  immaterial  that  their 
owner  is  also  the  owner  of  the  subjacent.     The  mere  fact  that 
he  is  under  a  statutory  liability  as  to  the  latter  does  not  place 
him  under  a  statutory  liability  as  to  the  former  also.     As 
regards  adjacent  mines  he  is  in  the  same  position  in  relation  to 
the  company  as   if  another  person   were   the  owner  of  the 
subjacent.^ 

And  the  earlier  sections  of  such  Acts  do  not  entitle  a  mine   Certainty  of 

no  injury. 

owner  to  force  a  company  into  arbitration,  if  it  is  certain  that 
no  injury  will  arise  from  his  operations.     If  the  mine  owner 
proceeds  improperly  in  this  respect,  the  company  may,  it  seems, 
have  an  injunction.^ 
In  any  case  arising  under  such  Acts,  the  fact  that  the  land  J^own  r. 

,     ^  Robins  not 

would  have  subsided,  even  if  in  its  natural  state,  does  not  applicable. 
entitle  the  surface  owners  to  a  remedy  for  the  withdrawal  of  the 
support.     The  principle  oi  Brown  v.  Robins^  does  not  apply. ^ 
And  in  no  such  case  does  the  eniovment  of  the  support  for  Enjoyment 

•^   •"  .  *^^  twenty 

twenty  years  entitle  the  surface  owners  to  a  continuance  of  the  years 
enjoyment  without  paying  for  it.     In  the  face  of  the  statutory 
provisions,  it  would  be  impossible  to  say  that  the  enjoyment 
was  as  of  right.® 

*  Ante,  p.  327.  *  See  Cromford  Canal  Co.  v.  Cutts, 
«  1895,  A.  C.  564.                                       5  Rail.  Cas.  442,  456,  457. 

»  Ante,  pp.  323,  324.    See  also  New  «  See  ante,  pp.  277,  278. 

Moss  CoU.  Co.  r.  M.  S.  &  L.  R.  Co.,  7  Cf.  the  position  under  the  Rail  & 

1897, 1  Ch.  725.  Wat.  CI.  Acts,  post,  pp.  348,  349. 

*  New  Moss  Coll.  Co.  r.  M.  S.  &  L.  R.  *  See  and  consider  Staffordshire,  &c., 
Co.,»»/?.  Canal  Co.  r.  Birmingham  Canal  Co. 
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Impossible 
to  release 
statutory 
duty. 


And  in  no  such  case  does  it  seem  possible  for  the  surface 
owners  to  avoid  paying  for  the  right  of  support  by  saying,  that 
they  will  not  enforce  the  duty  not  to  remove  the  support. 
Thus  in  Chamber  Colliery  Co.  v.  Rochdale  Canal  Co.^  the  facts  of 
which  have  been  akeady  partly  stated,*  the  defendants  oflFered 
to  undertake  to  make  no  claim  against  the  plaintiffs,  in  case 
the  canal  was  damaged  in  consequence  of  the  workings.     The 
plaintiffs  refused  to  accept  this  offer.     The  Court  of  Appeal 
considered  that,  having  regard  to  the  findings,  and  to  the  offer, 
the  plaintiffs  would  not  incur  any  liability  for  working  within 
the  pillars  ;  and  upon  this  ground  they  decided  in  favour  of  the 
defendants.^      Upon  appeal  to  the  House   of  Lords,  it  was 
contended  that,  if  the  plaintiffs    were   not  entitled  to  work 
within  the  pillars,  the  defendants,  being  a  statutory  corpora- 
tion, had  no  power  to  relieve  them  from  their  obligations  in 
that  respect,  and  that  the  undertaking  would  therefore  have  no 
binding  force.     As  the  decision  was  in  favour  of  the  defendants 
upon  another  ground,  it  was  unnecessary  to  decide  this  ques- 
tion.    Lords  Herschell  and  Macnaghten,  however,  intimated 
that  the  view  taken  by  the  Court  of  Appeal  as  to  the  effect  of 
the  undertaking  was  at  least  open  to  serious  question.^    Lord 
Watson  went  further,  and  expressed  disapproval  of  it.*     And 
there  can  be  little  doubt  that,  if  it  had  been  necessary,  the 
House  of  Lords  would  have  reversed  the  decision  of  the  Court 
of  Appeal.*     The  view,  however,  of  the  Court  of  Appeal  has 
been  acted  on  by   a  Court   of  first  instance  since  Chamber 
Colliery  Co.  v.  Rochdale  Canal  Co,  was  before  the  House  of 
Lords.*^ 


L.  R.  1  H.  L.  254,  and  of.  ante^  pp.  816, 
817.  Most  of  the  cases  arising  under 
special  Railway  and  Canal  Acts,  might 
have  been  decided  on  the  ground  of  an 
enjoyment  for  twenty  years,  if  it  had 
been  tenable.  In  scTeral  of  them  the 
point  was  expressly  raised  :  see,  e.g.^ 
N.  E.  R.  Co.  V.  Elliot,  IJ.  &  H.  145, 
affirmed  Elliot  r.  N.  E.  R.  Co.,  10 
H.  L.  Cas.  333,  ante,  pp.  313,  314.  Cf. 
cases  arising  under  the  Rail.  &  Wat. 
CI.  Acts,  post,  p.  349.  As  to  an 
enjoyment  for  twenty  years  in  ordinary 


cases,  see  ante,  pp.  291 — 294. 

1  1895,  A.  C.  664. 

>  AwU,  pp.  323,  324. 

»  1894,  2  Q.  B.  632,  per  Lord  Esher, 
and  Kay  and  Smith,  L.  JJ. 

*  See  1895,  A.  C.  573,  574,  583. 

*  See  p.  680. 

*  It  is  difficult  to  see  how  the  view 
of  the  Court  of  Appeal  is  consistent 
with  Ayr  Harbour  Trustees  t?.  Oswald, 
8  A.  C.  623,  634. 

7  See  New  Moss  Coll.  Co.  r.  M.  S. 
&  L.  R.  Co.,  1897,  1   Ch.  725.    The 
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The  money  to  be  paid  by  a  company  purchasing  under  such  Compensa- 
tion— when 
Acts  is  not  necessarily  confined  to  the  price  of  the  land.     If  it  payable. 

is  shown  that  the  mines  in  question  are  about  to  be  worked 
without  delay,  compensation  in  respect  of  them  should  be 
included.  But,  if  the  loss  due  to  the  prohibition  upon  the 
ii^orking  cannot  be  estimated  until  a  later  period,  the  com- 
pensation cannot  be  claimed  until  the  arrival  of  that  period.^ 
A  lessee  is  not  disentitled  to  compensation  merely  because  Person  to  be 

,.  .  ,  ijv  'jj.!-         1  ifj.T_         •  1      compensated 

Lis  reversioner  has  already  been  paid  the  value  of  the  minerals  ^.measure  of 

in  situ.     The  lessee  is  in  addition  entitled  to  the  profit,  which  jompensa- 

^         '  tion. 

he  might  have  made  by  selling  them.^ 

A  particular  mode  of  recovering  compensation  is  usually  Oompensa- 
«pecified ;  and,  when  this  is  so,  it  may  be  that  no  other  is  recoverable, 
available.  For  example,  when  an  Act  provided,  that  the 
question  of  compensation  should  be  determined  by  an  issue  at 
law  to  be  "  tried  before  the  Justice  of  Assize  for  the  county  in 
which  the  cause  of  action  shall  arise,  by  an  action  upon  a 
feigned  issue,  to  be  commenced  and  prosecuted  in  one  of  Her 
Majesty's  Courts  of  Record  at  Westminster,"  it  was  held,  that 
the  ordinary  tribunals  had  no  jurisdiction.*  When,  however, 
the  remedy  provided  by  the  Act  in  question  is  no  longer 
available,  recourse  may  be  had  to  the  High  Court.^ 


(8)  No  Right  of  Support  and  No  Power  to  purchase  it. 

In  Metropolitan  Board  of  Works  v.  Metropolitan  Railway  Co}  Metropolitan 

Board  of 

the  plaintiffs  made  a  sewer   through   some   land   under  the  Works  v. 
powers  of  a  Metropolitan  Sewer  Act.     The  defendants  were  R^fco.^ 
the  owners  of  land  which  laterally  adjoined,  and  was  not  held 
under  the  same  title.     The  defendants  dug  under  their  own 
land,  and  the  sewer  was  in  consequence  injured.      There  were 

plaintiffs  were  in  that  case  allowed  Beav.  19. 

an  inquiry  as   to  damages   for    the  '  See  Fenton  r.  Trent,  &c.,  Co.,  9 

delay  in  working  the  subjacent  coal :  M.  &  W.  203  ;  Hanley,  &c.,  Coal  Co. 

seep.  740.  r.  North  Staff.  R.  Co.,  W.  N.  1891, 

'  See  Cromford  Canal  Co.  v.  Cntts,  p.  93  :  see  also  Evans  v,  M.  S.  k,  L.  R. 

5  Bail.  Cas.  442  ;   L.  &  Y.  R.  Co.  v,  Co.,  36  Ch.  D.  626. 

Knowles,  20  Q.  B.  D.  403.     Cf.  the  *  See  Bentley  r.  M.  8.  k  L.  R.  Co., 

law  ander  the  Rail,  k  Wat.  CI.  Acts,  1891,  3  Ch.  222. 

pott,  pp.  850  et  »eq,  *  L.  R.  3  C.  P.  612  ;  4  ih,  192. 

«  Bamsley  Canal  Co.  v,  Twibell,  7 
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two  features  in  the  case,  one  of  which  distinguished  it  from 
all,  and  the  other  from  several,  of  those  mentioned  in  division 
(a)  of  the  present  subject : — (1)  The  sewer  could  have  been 
constructed  without  the  lateral  support  of  the  defendants' 
land ;  and  (2)  the  Act  contained  no  provision  under  which 
the  defendants  could  claim  compensation.  It  was  held  by  a 
majority  of  the  Exchequer  Chamber,  affirming  a  majority  of 
the  Court  of  Common  Pleas,  that  the  plaintiffs  were  without 
a  remedy.  And,  with  an  explanation  of  the  grounds  on  which 
the  decision  proceeded,  it  was  approved  in  Roderu:k  v.  Aitmi 
Local  Board ;  ^  in  In  re  Dudley ;  *  and  in  London  and  Narth 
Western  Railway  Co.  v.  Evans.^  It  will  be  observed,  that  in 
Metropolitan  Board  of  Works  v.  Metropolitan  Railway  Co.  there 
could  not,  under  the  principle  already  suggested,^  have  been 
an  inherent  right  to  compensation  in  respect  of  the  liability 
to  leave  support,  as  the  land  through  which  the  sewer  was 
made  and  the  defendants'  land  were  held  under  different  titles. 
In  re  Dudley.       In  In  re  Dudley  ^  it  was  doubted,  whether  the  Act  in  question 

gave  an  implied  right  of  general  lateral  support,^  although  it 
was  held  to  give  an  implied  right  of  subjacent  support.^  The 
doubt  was  due  to  grounds  similar  to  those  on  which  Metro- 
politan Board  of  Works  v.  Metropolitan  Railway  Co.  was 
decided. 

There  is  frequently  a  difficulty  in  determining  whether  a 
particular  Act  ought  to  be  placed  under  division  (a)  of  the 
present  subject,  or  under  the  present  division  ;  and,  for  the 
purpose  of  construing  the  Acts,  general  rules  have  been  laid 
down  to  the  following  effect : — (1)  Where  an  express  statutory 
right  is  given  to  make  and  maintain  something  requiring 
support — especially  where  the  thing  to  be  made  is  one  of 
public  advantage  and  utility — the  statute,  in  the  absence  of 
a  controlling  context,  must  be  taken  to  mean  that  the  right 


Rules  of  con 
struction. 


1  6  Ch.  D.  332,  333. 

«  8  Q.  B.  D.  90,  95,  96. 

>  1893,  1  Ch.  24,  29,  33.  See  also 
Manchester  Corporation  v.  New  Moss 
CoU.  Co.,  1906,  1  Ch.  296. 

*  See  antfi,  pp.  817,  318. 
'  8  Q.  B.  D.  86. 

•  See  pp.  93—96. 


7  See  afit^,  pp.  314,  315.  It  was  held 
that  this  was  not  confiued  to  the 
minerals  lying  mathematicallj  be- 
neath the  sewers  :  see  pp.  93 — 96.  It 
is  submitted,  however,  that  anything 
not  mathematically  beneath  adjoins 
laterally,  not  vertically. 
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of  support  shall  accompany  the  right  to  make  and  maintain. 
The  powers  of  the  Act  might  otherwise  be  inoperative.  (2)  If 
the  Act  contains  provisions  under  which  compensation  can  be 
given,  it  needs  a  strong  context  to  show  that  the  right  of 
support  is  not  also  given.  (8)  If  the  Act  does  not  provide 
any  means  of  obtaining  compensation,  this  is  a  strong  argu- 
ment against  the  legislature  having  intended  to  give  the  right 
of  support.*  If,  however,  the  view  already  suggested^  is 
correct,  a  distinction  ought  to  be  drawn  between  cases  where 
the  right  of  support  is  claimed  against  the  original  grantor  or 
his  successor  in  title,  and  cases  where  it  is  claimed  against 
another  person.  In  the  former  cases  there  is  an  inherent 
prima  facie  right  of  compensation,  which  accrues  at  the  same 
moment  that  the  right  of  support  accrues.  In  the  former 
cases,  therefore,  the  existence  of  provisions  for  compensation 
ought  not  to  be  a  factor  in  determining  whether  there  is 
a  right  of  support.  The  second  and  third  of  the  above 
propositions  ought  to  be  corrected  accordingly. 


Sbct.  4.— RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845,  AND 

SIMILAR  ACTS. 

There  are  three  public  and  general  Acts,  having  a  similar  Generally, 
intention  and  policy,  which  stand  upon  a  footing  of  their  own 
with  respect  to  support,  and  require  a  separate  examination. 
These  are  the  Rail.  CI.  Cons,  Act,  1845,^  the  Wat.  CI.  Cons. 
Act,  1847,*  and  the  Pub.  Health  Act,  1875  (Support  of 
Sewers),  Amendment  Act,  1883.^  In  the  case  of  Acts  incor- 
porating the  Rail.  CI.  Act,  the  rights  in  respect  of  mines 
lying  under  or  near  the  railways  are  regulated  by  sections  77 
to  85  of  that  Act ;  and,  in  the  case  of  Acts  incorporating  the 
Wat.  CI.  Act,  the  rights  in  respect  of  mines  lying  under  or 
near  the  waterworks  are  regulated  by  sections  18  to  27  of  the 
last-mentioned  Act.  The  above  sections  constitute  what  is 
always  called  the  *'  code."     Section  6  of  each  Act,  although  it 

*  See  L.  &  N,  W.  R.  Co.  r.  Evans,  see  antp^  p.  316. 

1893, 1  Ch.  16.    See  also  Clippens  Oil  >  Ante,  pp.  317,  318. 

Co.  r.  Edinburgh,  &c.,  Trustees,  1904,  »  8  &  9  Vict.  c.  20. 

A.  C.  64.    As  to  the  presumption  in  ^  10  &  11  Vict.  c.  17. 

favour  o£   long-continued   possession  ^  46  &  47  Vict.  c.  37. 
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does  not  deal  specifically  with  mines,  is  also  of  importauce 
upon  the  general  question  of  compensation.  The  Pub.  Health 
Am.  Act,  1883,  is  an  adaptation  of  the  Wat.  CI.  Act.  The 
code  under  the  Rail.  CI.  Act  is  so  nearly  identical  with  that 
under  the  Wat.  CI.  Act  that  decisions  upon  the  sections  of  one 
are  for  the  most  part  authorities  upon  the  correspondiDg 
sections  of  the  other.  It  will  be  convenient  in  the  first  place 
to  set  out  in  extenso  the  material  enactments  of  all  three  Acts ; 
then  to  consider  together  those  of  the  two  former  Acts ;  and 
finally  to  consider  those  of  the  latter  Act. 


a.  The  enactments  in  extenso. 

(a)  Sections  6  and  77  to  85  of  Mail.  CI.  Act. 

Rail.  Cl.  Act,        Section  6  of  the  Rail.  CI.  Act  is  headed  by  the  words  "  And 

with  respect  to  the  construction  of  the  railway  and  the  works 
connected  therewith,  be  it  enacted  as  follows :  " — 
And  the  following  is  the  section  itself : — 

In  exercising  the  power  given  to  the  company  by  the  special  Act 
to  construct  the  railway  and  to  take  lands  for  that  purpose  the  companj 
shall  be  subject  to  the  provisions  and  restrictions  contained  in  this  Act 
and  in  the  said  Lands  Clauses  Consolidation  Act;  and  the  companj 
shall  make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  lands  taken  or  used  for  the  purposes  of  the  railway^ 
or  injuriously  affected  by  the  construction  thereof,  full  compensation 
for  the  value  of  the  lands  so  taken  or  used,  and  for  all  damage  sustained 
by  such  owners,  occupiers,  and  other  parties  by  reason  of  the  exercise 
as  regards  such  lands  of  the  powers  by  this  or  the  special  Act  or  any 
Act  incorporated  therewith  vested  in  the  company ;  and,  except  where 
otherwise  provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation  shall  be  ascertained  and  determined  in  the  manner 
provided  by  the  said  Lands  Clauses  Consolidation  Act  for  deter- 
mining questions  of  compensation  with  regard  to  lands  purchased  or 
taken  under  the  provisions  thereof ;  and  all  the  provisions  of  the 
said  last-mentioned  Act  shall  be  applicable  to  determining  the 
amount  of  any  such  compensation  and  to  enforcing  the  payment  or 
other  satisfaction  thereof. 

Rail.  Cl.  Act,         Sections  77  to  85  are  headed  by  the  words   "  And  with 
^     ""    '        respect  to  mines  lying  under  or  near  the  railway,  be  it  enacted 
as  follows:" — 
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And  the  following  are  the  sections  themselves  : — 

Section  77  : — The  company  shall  not  be  entitled  to  any  mines  of  Company  not 
coal,  ironstone,  slate,  or  other  minerals  under  any  land  purchased  tomineraL? 
by  them,  except  only  such  parts  thereof  as  shall  be  necessary  to 
be  dng  or  earned  away  or  used  in  the  construction  of  the  works, 
unless  the  .same  shall  have  been  expressly  purchased  ;  and  all 
such  mines,  excepting  as  aforesaid,  shall  be  deemed  to  be  excepted 
oat  of  the  conveyance  of  such  lands,  unless  they  shall  have  been 
expressly  named  therein  and  conveyed  thereby. 

Section  78  : — If  the  owner,  lessee,  or  occupier  of  any  mines  or  Mines  lying 
minerals  lying  under  the  railway,  or  any  of  the  works  connected  ^^»*t^e 
therewith,  or  within  the  prescribed  distance,  or,  where  no  distance  to  be  worked 
shall  be  prescribed,  forty  yards  therefrom,  be  desirous  of  working  ^*  **^®^2^" 
the  same,  such  owner,  lessee,  or  occupier  shall  give  to  the  com-  to  purchase 
pany  notice  in  writing  of  his  intention  so  to  do  thirty  days  before  ^^«™- 
the  commencement  of  working  ;   and  upon  the  receipt  of  such 
notice  it  shall  be  lawful  for  the  company  to  cause  such  mines  to 
be  inspected  by  any  person  appointed  by  them  for  the  purpose ; 
and  if  it  appear  to  the  company  that  the  working  of  such  mines 
or  minerals  is  likely  to  damage  the  works  of  the  railway,  and  if 
the  company  be  willing  to  make  compensation  for  such  mines 
or  any  part  thereof   to  such  owner,  lessee,   or  occupier  thereof, 
then  he  shall  not  work  or  get  the   same ;  and  if  the  company, 
and  such  owner,  lessee,  or  occupier,  do  not  agree  as  to  the  amount  of 
such  compensation,  the  same  shall  be  settled  as  in  other  cases  of 
disputed  compensation. 

Section  79  :— If  before  the  expiration  of  such  thirty  days  the  com-  If  company 
pany  do  not  state  their  willingness  to  treat  with  such  owner,  lessee,  pu^hasef 
or  occupier  for  the  payment  of  such  compensation,  it  shall  be  lawful  owner  may 
for  him  to  work  the  said  mines  or  any  part  thereof  for  which  the  mines.  ^ 
company  shall  not  have  agreed  to  pay  compensation,  so  that  the  same 
be  done  in  a  manner  proper  and  necessary  for  the  beneficial  working 
thereof,  and  according  to  the  usual  manner  of  working  such  mines  in 
the  district  where  the  same  shall  be  situate  ;  and  if  any  damage  or 
obstruction  be  occasioned  to  the  railway  or  works  by  improper  work- 
ing of  such  mines,  the  same  shall  be  forthwith  repaired  or  removed, 
as  the  case  may  require,  and  such  damage  made  good,  by  the  owner, 
lessee,  or  occupier  of  such    mines  or  minerals,  and  at  his  own 
expense  ;  and  if  such  repair  or  removal  be  not  forthwith  done,  or,  if 
the  company  shall  so  think  fit,  without  waiting  for  the  same  to  be 
done  by  such  owner,  lessee,  or  occupier,  it  shall  be  lawful  for  the 
company  to  execute  the  same,  and  recover  from  such  owner,  lessee, 
or  occupier  the  expense  occasioned  thereby,  by  action  in  any  of  the 
superior  Courts. 
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Mining  com- 
munications. 


Company  to 
make  compen- 
sation for 
injury  done 
to  mines. 


And  also  for 
any  airway 
or  other  work 
made  neces- 
sary by  the 
railway. 


Power  to 
company 
to  enter  and 
inspect  the 
working  of 
mines. 


Section  80 : — If  the  working  of  any  such  mines  nnder  the  railway 
or  works,  or  within  the  above-mentioned  distance  therefrom,  be 
prevented  as  aforesaid  by  reason  of  apprehended  injury  to  the  railway, 
it  shall  be  lawful  for  the  respective  owners,  lessees,  and  occupiers  of 
such  mines,  and  whose  mines  shall  extend  so  as  to  lie  on  both  sides 
of  the  railway,  to  cut  and  make  such  and  so  many  airways,  headways, 
gateways,  or  water  levels  through  the  mines,  measures,  or  strata,  the 
working  whereof  shall  be  so  prevented,  as  may  be  requisite  to  enable 
them  to  ventilate,  drain,  and  work  their  said  mines,  but  no  such  air- 
way, headway,  gateway,  or  water  level  shall  be  of  greater  dimensions 
or  section  than  the  prescribed  dimensions  and  sections,  and  where  no 
dimensions  shall  be  described  J^sic]  not  greater  than  8  ft.  wide  and 
8  ft.  high,  nor  shall  the  same  be  cut  or  made  upon  any  part  of  the 
railway  or  works  or  so  as  to  injure  the  same,  or  to  impede  the  passage 
thereon. 

Section  81 : — The  company  shall  from  time  to  time  pay  to  the 
owner,  lessee,  or  occupier  of  any  such  mines  extending  so  as  to  lie  on 
both  sides  of  the  railway  all  such  additional  expenses  and  losses  as 
shall  be  incurred  by  such  owner,  lessee,  or  occupier  by  reason  of  the 
severance  of  the  lands  lying  over  such  mines  by  the  railway,  or  of 
the  continuous  working  of  such  mines  being  interrupted  as  aforesaid, 
or  by  reason  of  the  same  being  worked  in  such  manner  and  under 
such  restrictions  as  not  to  prejudice  or  injure  the  railway,  and  for  any 
minerals  not  purchased  by  the  company  which  cannot  be  obtained  by 
reason  of  making  and  maintaining  the  railway  ;  and  if  any  dispate 
or  question  shall  arise  between  the  company  and  such  owner,  lessee, 
or  occupier  as  aforesaid,  touching  the  amount  of  such  losses  or 
expenses,  the  same  shall  be  settled  by  arbitration. 

Section  82 : — If  any  loss  or  damc^e  be  sustained  by  the  owner  or 
occupier  of  the  lands  lying  over  any  such  mines  the  working  whereof 
shall  have  been  so  prevented  as  aforesaid  (and  not  being  the  owner, 
lessee,  or  occupier  of  such  mines),  by  reason  of  the  making  of  any 
such  airway  or  other  work  as  aforesaid,  which  or  any  like  work  would 
not  have  been  necessary  to  be  made  but  for  the  working  of  such  mines 
having  been  so  prevented  as  aforesaid,  the  company  shall  make  full 
compensation  to  such  owner  or  occupier  of  the  surface  lands  for  the 
loss  or  damage  so  sustained  by  him. 

Section  83  : — For  better  ascertaining  whether  any  such  mines  are 
being  worked  or  have  been  worked  so  as  to  damage  the  railway  or 
works,  it  shall  be  lawful  for  the  company,  after  giving  twenty-fonr 
hours'  notice  in  writing,  to  enter  upon  any  lands  through  or  near 
which  the  railway  passes  wherein  any  such  mines  are  being  worked 
or  are  supposed  so  to  be,  and  to  enter  into  and  return  from  any  snch 
mines  or  the  works  connected  therewith ;  and  for  that  purpose  it 
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flhall  be  lawful  for  them  to  make  ase  of  any  apparatus  or  machinery 
belonging  to  the  owner,  lessee,  or  occupier  of  such  mines,  and  to  use 
all  necessary  means  for  discovering  the  distance  from  the  railway  to 
the  parts  of  such  mines  which  are  being  worked  or  about  so  to  be. 

Section  84  : — If  any  such  owner,  lessee,  or  occupier  of  any  such  Penalty  for 
mine  shall  refuse  to  allow  any  person  appointed  by  the  company  for  refusal  to 
that  purpose  to  enter  into  and  inspect  any  such  mines  or  works  in  inspectioD. 
manner  aforesaid,  every  person  so  offending  shall  for  every  such 
refusal  forfeit  to  the  company  a  sum  not  exceeding  20L 

Section  85  : — If  it  appear  that  any  such  mines  have  been  worked  If  mines 
contrary  to  the  provisions  of  this  or  the  special  Act,  the  company  ^^J^^e 
may,  if  they  think  fit,  give  notice  to  the  owner,  lessee,  or  occupier  company  may 
thereof  to  construct  such  works  and  to  adopt  such  means  as  may  be  to^jS'adopted 
necessary  or  proper  for  making  safe  the  railway,  and  preventing  for  the  safety 
injury  thereto ;  and  if  after  such  notice  any  such  owner,  lessee,  or  ^j^*^- 
occupier  do  not  forthwith  proceed  to  construct  the  works  necessary 
for  making  safe  the  railway,  the  company  may  themselves  construct 
Bach  works,  and  recover  the  expense  thereof  from  such  owner,  lessee, 
or  occupier,  by  action  in  any  of  the  superior  Courts. 


(fi)  Sections  6  and  18  to  27  oj  Wat.  CI.  Act. 

Section  6  of  the  Wat,  CI.  Act  is  headed  by  the  words,  "And  Wat.  Cl.  Act. 
with  respect  to  the  construction  of  the  waterworks,  be  it  enacted    *  ' 
as  follows :  "  — 

And  the  following  is  the  section  itself: — 

Where  by  the  special  Act  the  undertakers  shall  be  empowered, 
for  the  purpose  of  constructing  or  supplying  waterworks,  to  take  or 
use  any  lands  or  streams  otherwise  than  with  the  consent  of  the 
owners  and  occupiers  thereof,  they  shall,  in  exercising  the  power 
80  given  to  them,  be  subject  to  the  provisions  and  restrictions 
contained  in  this  Act,  and  if  the  waterworks  be  situated  in  England 
or  Ireland,  to  the  provisions  and  restrictions  contained  in  the 
Lands  Cl.  Cons.  Act,  1845,  and  if  the  waterworks  be  situated  in 
Scotland,  the  provisions  and  restrictions  contained  in  the  Lands 
Cl.  Cons.  (Scotland)  Act,  1845  ;  and  shall  make  to  th^  owners 
and  occupiers  of  and  all  other  parties  interested  in  any  lands 
or  streams  taken  or  used  for  the  purposes  of  the  special  Act,  or 
injuriously  affected  by  the  construction  or  maintenance  of  the 
works  thereby  authorised,  or  otherwise  by  the  execution  of  the 
powers  thereby  confen*ed,  full  compensation  for  the  value  of  the 
lands  and  streams  so  taken  or  used,  and  for  all  damage  sustained  by 
such  owners,  occupiers,  and  other  persons,  by  reason  of  the  exercisCj 

M.H.  22 
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as  to  sach  lands  and  streams,  of  the  powers  vested  in  the  under- 
takers by  this  or  the  special  Act  or  any  Act  incorporated  therewith  : 
and,  except  where  otherwise  provided  by  this  or  the  special  Act,  the 
amount  of  sach  compensation  shall  be  determined  in  the  manner 
provided  by  the  said  Laads  CI.  Cons.  Acts  respectively  for  determin- 
ing questions  of  compensation  with  regard  to  lands  purchased  or 
taken  under  the  provisions  thereof,  and  all  the  provisions  of  the 
last-mentioned  Acts  respectively  shall  be  applicable  to  determine  the 
amount  of  any  such  compensation,  and  to  enforce  payment  or  other 
satisfaction  thereof. 


Wat.  CI.  Act, 
88.  18—27. 


Undertakers 
not  entitled 
to  mines, 
unless 
expressly 
purchased. 


Map  and  plan 
of  under- 
ground works 
to  be  made, 
and  corrected 
from  time  to 
time. 


Copies  of  such 
map  or  plan 
to  be  deposited 
with  clerk  of 
the  peace,  &c. 


Sections  18  to  27  are  headed  by  the  words  "And  with 
respect  to  mines  be  it  enacted  as  follows  :  " — 

And  the  following  are  the  sections  themselves : — 

Section  18  : — The  undertakers  shall  not  be  entitled  to  any  mines 
of  coal,  ironstone,  slate,  or  other  minerals  under  any  land  purchased 
by  them,  except  only  such  parts  thereof  as  shall  be  necessary  to  be 
dug  or  carried  away  or  used  in  the  construction  of  the  waterworks, 
unless  the  same  shall  have  been  expressly  purchased,  and  all  such 
mines,  excepting  as  aforesaid,  shall  be  deemed  to  be  excepted  ont  of 
the  conveyance  of  such  lands,  unless  they  shall  have  been  expressly 
named  therein  and  conveyed  thereby. 

Section  19 : — The  undertakers  shall  from  time  to  time,  within  six 
months  from  the  time  at  which  any  pipes,  conduits,  or  undergroand 
works  shall  have  been  laid  down  or  formed  by  them,  cause  a  survey 
and  map  to  be  made  of  the  district  within  which  any  such  pipes  or 
underground  works  shall  be  laid,  on  a  scale  not  less  than  one  foot  to 
a  mile,  and  shall  cause  to  be  marked  thereon  the  course  and  situa- 
tion of  all  existing  pipes  or  conduits  for  the  collection,  passage,  or 
distribution  of  water  and  underground  works  belonging  to  them,  in 
order  to  show  all  such  underground  works  within  the  said  district, 
and  shall,  within  six  months  from  the  making  of  any  alterations  or 
additions,  cause  the  said  map  to  be  from  time  to  time  corrected,  and 
such  additions  made  thereto  as  may  show  the  line  and  situation  of 
all  such  pipes,  conduits,  and  underground  works  as  may  he  laid 
down  or  formed  by  them  from  time  to  time  after  the  passing  of  the 
special  Act  ;  and  such  map  and  plan,  or  a  copy  thereof,  with  the 
date  expressed  thereon  of  the  last  time  when  the  same  shall  have 
been  so  corrected  as  aforesaid,  shall  be  kept  in  the  office  of  the 
undertakers,  and  shall  be  open  to  the  inspection  of  all  persons 
interested  in  the  same  within  the  said  district. 

Section  20  : — The  undertakers  shall  from  time  to  time,  within 
three  months  from  the  time  at  which  any  such  map  or  plan,  or  any 
49uch  correction  thereof  or  addition  thereto,  shall  have  been  made  as 
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aforesaid,  deposit  with  the  clerks  of  the  peace  in  England  or  Ireland^ 
and  with  the  sheriff  clerks  in  Scotland,  of  every  conntj,  and  the 
town  clerk  of  every  burgh  in  Scotland,  in  which  such  district  or  any 
part  thereof  may  be  situate,  and  also  with  the  parish  clerks  of  the 
several  parishes  in  England,  and  clerks  of  the  union  of  the  several 
parishes  in  Ireland,  and  the  schoolmasters  of  the  several  parishes  in 
Scotland,  in  which  such  underground  works  shall  be  situate,  copies 
of  the  said  map  or  plan,  with  all  such  particulars  and  all  such 
corrections  and  additions  as  aforesaid,  so  far  as  relates  to  such 
coanties,  burghs,  and  parishes  respectively. 

Section  21  : — The  said  clerks  of  the  peace,  sheriff  clerks,  and  Clerks  of  the 
town  clerks,  parish  clerks,  clerks  of  the  union,  and  schoolmasters  ^^e^d*^ 
shall  receive  the  said  copies  of  the  said  map  and  plan  respectively,  keep  copies 
and  shall  keep  the  same,  and  shall  allow  all  persons  interested  ^c^^ndaUow 
to  inspect  the  same,  and  take  copies  or  extracts  of  and  from  the  inspection, 
same,  in  the  like  manner,  and  upon  the  like  terms,  and  under  the 
like  penalty  for  default,  as  is  provided  in  the  case  of  maps  and  J  ^jJJ*  *  gg 
plans  deposited  under  the  Parliamentary  Documents  Deposit  Act, 
1837. 

Section  22  : — Except  where  otherwise  provided  for  by  agreement  As  to  working 
between  the  undertakers  and  other  parties,  if  the  owner,  lessee,  or  lyingnear 
occupier  of  any  mines  or  minerals  lying  under  the  reservoirs  or  the  works, 
buildings  belonging  to  the  undertakers,  or  under  any  of  their  pipes 
or  works  which  shall  be  underground,  and  shall  be  described  in  the 
map  or  plan  which  shall  be  so  kept  and  deposited  as  hereinbefore 
mentioned,  or  within  the  prescribed  distance,  if  any,  and  if  no  dis- 
tance be  prescribed  within  forty  yards  therefrom,  be  desirous  of 
working  the  same,  such  owner,  lessee,  or  occupier  shall  give  the 
undertakers  notice  in  writing  of  his  intention  so  to  do  thirty  days 
before  the  commencement  of  working  ;  and  upon  the  receipt  of  such 
notice  it  shall  be  lawful  for  the  undertakers  to  cause  such  mines 
to  be  inspected  by  any  person  appointed  by  them  for  the  purpose, 
and  if  it  appear  to  the  undertakers  that  the  working  of  such  mines 
or  minerals  is  likely  to  damage  the  said  works,  and  if  they  be 
willing  to  make  compensation  for  such  mines  to  such  owner,  lessee, 
or  occupier  thereof,  then  he  shall  not  work  the  same  ;  and  if  the 
undertakers  and  such  owner  do  not  agree  as  to  the  amount  of  such 
compensation  the  same  shall.be  settled  as  in  other  cases  of  disputed 
(X)mpen8ation. 

Section   23 : — If  before  the  expiration  of  such  thirty  days  the  if  under- 
nndertakers  do  not    state    their  willingness  to    treat   with    such  *?^5"^^.  "^^ 

state  their 

owner,  lessee,   or  occupier  for  the  payment  of  such  compensation,  willingness  to 
it  shall  be  lawful  for  him  to  work  the  said  mines,  and  to  drain  the  *reat  for  pay- 

»  -,  ment  of  com- 

same,  by  means  of  engines  or  otherwise,  as  if  this  Act  and  the  special  pensation, 

22—2 
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owner  may 
work  the 
mines. 

Owners  to 
make  good 
damage 
occasioned 
by  working 
the  mines  in 
an  unusual 
manner. 


Mining  com- 
munications. 


Undertakers 
to  make  com- 
pensation to 
owner,  lessee 
or  occupier  of 
mines  tor 
expenses 
incurred  by 
severance  of 
mines,  or  by 
interruptions 
of  or  restric- 
tions on 
works,  and  for 
minerals  not 
obtained. 


Disputes  to 
be  settled  by 
arbitration. 


Acfc  had  not  been  passed,  so  that  no  wilful  damage  be  done  to  the 
said  works,  and  so  that  the  said  mines  be  not  worked  in  an  nnusaal 
manner;  and  if  any  damage  or  obstruction  be  occasioned  to  the 
works  of  the  undertakers  by  the  working  of  such  mines  in  an  anasaal 
manner  the  same  shall  be  forthwith  repaired  or  removed  (as  the  case 
may  require),  and  such  damage  made  good  by  the  owner,  lessee,  or 
occupier  of  such  mines  or  minerals,  and  at  his  own  expense,  and  if 
such  repair  or  removal  be  not  forthwith  done,  or  if  the  undertakers 
shall  so  think  fit,  without  waiting  for  the  same  to  be  done  by  such 
owner,  lessee,  or  occupier,  it  shall  be  lawful  for  the  undertakers  to 
execute  the  same,  and  recover  from  such  owner,  lessee,  or  occupier 
the  expense  occasioned  thereby,  by  action  in  any  of  the  superior 
Courts. 

Section  24  : — If  the  working  of  any  such  mines  under  the  add 
works  of  the  undertakers  or  within  the  above-mentioned  distanoe 
therefrom  be  prevented  as  aforesaid  by  reason  of  apprehended  injciy 
to  such  works,  it  shall  be  lawful  for  the  respective  owners,  lessees, 
and  occupiers  of  such  mines  to  cut  and  make  such  and  so  many 
airways,  headways,  gateways,  or  water  levels  through  the  mines, 
measures,  or  strata,  the  working  whereof  shall  be  so  prevented  as  may 
be  requisite  to  enable  them  to  ventilate,  drain,  and  work  any  mines  or 
minei'als  on  each  or  either  side  thereof,  but  no  such  airway,  headway, 
gateway,  or  water  level  shall  be  of  greater  dimensions  or  sections 
than  the  prescribed  dimensions  or  sections,  and  where  no  dimensions 
are  prescribed,  8  fb.  wide  and  8  ft.  high,  nor  shall  the  same  be  cut  or 
made  upon  any  part  of  the  said  works  so  as  to  injure  the  same. 

Section  25  : — Except  where  otherwise  provided  for  by  agreement 
the  undertakers  shall  from  time  to  time  pay  to  the  owner,  lessee,  or 
occupier  of  any  mines  of  coal,  ironstone,  and  other  minerals,  extend- 
ing so  as  to  lie  on  both  sides  of  any  reservoirs,  buildings,  pipes, 
conduits,  or  other  works,  all  such  additional  expenses  and  leases  as 
shall  be  incurred  by  such  owner,  lessee,  or  occupier  by  reason  of  the 
severance  of  the  lands  over  such  mines  or  minerals,  by  such  reservoirs 
or  other  works,  or  of  the  continuous  working  of  such  mines  or 
minerals  being  interrupted  as  aforesaid,  or  by  reason  of  the  same 
being  worked  under  the  restrictions  contained  in  this  or  the  special 
Act ;  and  for  any  mines  or  minerals,  not  purchased  by  the  under- 
takers, which  cannot  be  obtained  by  reason  of  making  and  main- 
taining the  said  works,  or  by  reason  of  such  apprehended  injury  from 
the  working  thereof  as  aforesaid  ;  and  if  any  dispute  or  question  shall 
arise  between  the  undertakers  and  such  owner,  lessee,  or  occupier,  as 
aforesaid,  touching  the  price  of  such  materials,  the  same  shall  be 
settled  by  arbitration  in  such  manner  as  is  provided  by  the  Lands  CI. 
Cons.  Act  if  the  undertaking  shall  be  situate  in  England  or  Ireland, 
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and  by  the  Lands  Gl.  Cons.  (Scotland)  Act  if  the  undertaking  shall 
be  situate  in  Scotland. 

Section  26  : — ^For  better  ascertaining  whether  any  such  mines  are  Power  to 
being  worked  or  have  been  worked  so  as  to  damage  the  said  works,  ^'^^^^^^^^'^ 
it  shall  be  lawful  for  the  undertakers,  after  giving  twenty- four  hours'  inspect  the 
notice  in  writing,  to  enter  upon  any  lands  through  or  near  which  the  working  of 
said  works  are  situate,  and  wherein  any  such  mines  are  being  worked  giving  notice 
or  are  supposed  so  to  be,  and  to  enter  into  and  return  from  any  such  ®^  ***®  ^*°^®* 
mines  or  the  works  connected  therewith,  and  for  that  purpose  it  shall 
be  lawful  for  them  to  make  use  of  any  apparatus  or  machinery 
belonging  to  the  owner,  lessee,  or  occupier  of  such  mines,  and  to  use 
all  necessary  means  for  discovering  the  distance  from  the  said  works 
to  the  parts  of  such  mines  which  are  being  worked  or  about  to  be 
worked. 

Section  27  : — ^Nothing  in  this  or  the  special  Act  shall  prevent  the  Nothing  to 
undertakers  from  being  liable  to  any  action  or  other  legal  proceeding  5^^^*^^' 
to  which  they  would  have  been  liable  for  any  damage  or  injury  done  from  being 
or  occasioned  to  any  mines  by  means  or  in  consequence  of  the  water-  Jj^^^^^fQj. 
works,  in  case  the  same  had  not  been  constructed  or  maintained  by  injary  done 
virtue  of  this  Act  or  the  special  Act.  ^  °"°^- 

(y)  Fub.  Health  Am.  Act,  1888. 

1.  This  Act  may  be  cited  as  the  Pub.  Health  Act,  1875  (Support  Short  title 
of  Sewers),  Amendment  Act,  1888,  and  shall  be  construed  as  one  with  Btmction. 
the  Pub.  Health  Act,  1875  (in  this  Act  called  the  principal  Act),  as 
amended  by  the  Acts  for  the  time  being  in  force  amending  the  same. 

2.  In  this  Act : — 

The  expression  "  sanitary  work  "  means  any  existing  or  future  Interpreta- 
bnilding  or  work  constructed  by  or  vested  in  or  under  the  control  of  *°"* 
a  local  authority,  under  the  powers  or  for  the  purposes  of  so  much  of 
the  principal  Act  or  of  any  general  or  local  Act  or  Provisional  Order 
as  relates  to  the  construction  or  maintenance  of  any  works  of  sewer- 
age, drainage,  sewage  disposal,  lighting,  or  water  supply,  and  includes 
any  fixtures,  pipes,  fittings,  or  apparatus  connected  with  any  such 
work,  and  belonging  to  or  used  by  the  local  authority. 

The  expression  "  support "  includes  vertical  and  lateral  support. 

The  expression  "sanitary  Act "  means  the  Act  or  Provisional  Order 
under  the  authority  of  which  a  sanitary  work  has  been  or  is  con- 
stmcted  or  is  maintained,  whether  such  Act  or  order  was  paEsed  and 
confirmed  before  or  after  the  commencement  of  this  Act. 

The  expression  "  person  "  includes  a  body  corporate. 

8.  The  provisions  of  the  Wat.  01.  Act,  1847,  sections  18  to  27*  Application  of 
(both  inclusive),  with  lespect  to  mines  shall  in  relation  to  any  sanitary  ^  watTcL 

Ante,  pp.  838—341. 
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Act,  1847, 
10  &  11  Vict, 
c.  17,  with 
respect  to 
mines,  to 
sanitary  works 
over  mines.) 


Limitation 
of  right  to 
support  for 


work  of  a  local  authority  be  deemed  to  be  inoorporated  with  this  Act, 
and  with  the  sanitary  Act  under  the  authority  of  which  such  sauitary 
work  has  been  or  is  constructed  or  is  maintained,  with  the  following 
modifications  (that  is  to  say)  : — 

(1)  For  the  purposes  of  such  incorporation  the  said  provisions  of 
the  Wat.  CI.  Act,  1847,  shall  be  construed  as  if  the  expression  *'  the 
undertakers  "  referred  to  the  local  authority,  and  as  if  the  expression 
"  the  special  Act "  referred  to  such  sanitary  Act  and  this  Act,  and  as 
if  expressions  relating  to  pipes,  conduits,  or  other  works  referred  to 
the  sanitary  work. 

(2)  The  local  authority,  by  or  with  any  notice  under  the  Wat,  CI. 
Act,  1847,  of  willingness  to  treat  for  or  make  compensation,  or  of 
intention  to  prevent  or  interfere  with  the  working  of  any  mines,  may 
specify  and  define  the  nature  and  extent  of  support  which  they  require 
to  be  left,  and  any  such  notice  may  extend  to  minerals  beyond  the 
distance  of  forty  yards  mentioned  in  the  said  Act,  or  to  such  less 
distance  as  the  local  authority  think  fit. 

(8)  As  regards  sanitary  works  existing  at  the  passing  of  this  Act, 
the  local  authority  shall  cause  the  survey  and  map  referred  to  in 
section  19  of  the  Wat.  CI.  Act„  1847,  to  be  made  within  twelve 
months  after  the  passing  of  this  Act. 

(4)  The  amount  of  any  compensation  in  respect  of  support  for  a 
sanitary  work  payable  by  a  local  authority  under  the  provisions  of 
the  Wat.  CI.  Act,  1847,  as  incorporated  with  this  Act  or  the  sanitary 
Act,  together  with  the  costs  of  and  incident  to  settling  the  same  by 
arbitration  or  otherwise,  shall  be  paid,  charged,  and  borne  in  the 
same  manner,  and  subject  to  the  same  powers  and  provisions  as  to 
borrowing  and  otherwise  as  is  provided  with  respect  to  the  expenses 
of  the  construction  or  maintenance  of  the  sanitary  work  by  the 
sanitary  Act. 

(5)  A  local  authority  may  from  time  to  time  make  agreements  with 
the  owners*  lessees,  or  occupiers  of  or  the  persons  working  any  mine 
for  compromising  any  claim  made  or  to  be  made  in  respect  of  anything 
done  or  omitted  before  the  passing  of  this  Act  in  relation  to  the 
matters  in  this  Act  mentioned,  or  otherwise  for  carrying  into  effect 
the  purposes  of  this  Act  in  relation  to  the  past  or  future  working  of 
mines. 

The  provisions  of  this  Act  shall  apply  to  every  sanitary  work  as 
defined  in  this  Act,  whether  the  land  on,  in,  over,  or  under  which 
such  work  is  situate  is  or  is  not  vested  in  or  occupied  by  the  local 
authority,  and  is  or  is  not  wholly  or  partially  dedicated  to  the  public 
as  a  street,  highway,  or  public  place. 

4.  Except  as  in  this  Act  provided  a  local  authority  shall  not  by 
reason  only  of  anything  contained  in  the  sanitary  Act,  under  the 
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authority  of  which  a  sanitary  work  has  been  or  is  constracted  or  sanitary 

works 
mines. 


maintained,  be  deemed  to  have  acquired  or  to  be  entitled  to  or  to  be  ^^^    ^^^^ 


bonnd  to  acquire  or  make  compensation  for  any  right  of  support  for 
sach  sanitary  work  as  against  any  person  owning  or  working  or  being 
lessee  or  occupier  of  or  entitled  to  work  or  otherwise  interested  in  any 
mine,  and  nothing  in  such  sanitary  Act  shall  be  deemed  to  have 
subjected  or  to  subject  any  such  person  to  any  liability  to  the  local 
authority  in  respect  of  damage  to  a  sanitary  work  caused  in  or 
conseqaent  upon  the  working  of  any  mines  in  a  reasonable  and  proper 
manner. 

5.  Nothing  in  this  Act  shall  be  construed  to  repeal,  invalidate,  Savings, 
or  afifect  any  express  enactment  in  a  sanitary  or  other  Act  with 
respect  to  rights  of  support  for  sanitary  works  or  any  agreement 
made  before  the  passing  of  this  Act  with  respect  to  such  rights, 
or  to  affect  any  action,  arbitration,  or  other  legal  proceeding 
concluded  before  or  pending  at  the  passing  of  the  Act  Where 
any  right  of  support  has  been  acquired  before  the  passing  of  this 
Act  by  a  local  authority  in  respect  of  any  sanitary  work,  and  no 
compensation  is  at  the  passing  of  this  Act  recoverable  in  respect 
of  such  right,  nothing  in  this  Act  shall  be  construed  to  apply  to 
the  work  in  respect  of  which  such  right  has  been  acquired,  or 
operate  to  deprive  the  local  authority  of  such  right  or  to  entitle 
any  person  to  any  compensation  in  respect  thereof,  to  which  such 
person  would  not  have  been  entitled  if  this  Act  had  not  been 
passed. 

b.   Principle  oj  the  Code — Deferred  Rights. 
(a)   No  Right  of  Support  ab  initio. 
There  is  a  curious  difference  of  opinion  as  to  the  probable  i>icta  as  to 
effect  which  section  77  of  the  Bail.  CI.  Act,  or  section  18  of  the  ^^u^c^Ict 

Wat.  CI.  Act,  would  have,  if  it  stood  alone.     In  Oreat  Western  and  s.  18  of 

.  Wat.  01.  Act 

Railway  Co.  v.  Bennetr  Lord  Westbury  said : — "  In  the  face  of 

these  words  "  (section  77)  "  there  is  no  room  for  the  ordinary 

implication  which  applies  to  a  common  grant,  namely,  that  it 

extends  by  implication  to  all  that,  though  not  named,  which  is 

necessary  for  the  support  or  enjoyment  of  the  thing  granted."* 

On  the  other  hand,   in  Dixon  v.  Caledonian,  dc.,  Co.^  Lord 

Selborne,  speaking  of  the  corresponding  sections  of  the  Scotch 

Act,    said : — ''  The   first  clause,   section    70,    says,   that   an 

ordinary  conveyance  of  land  for  the  pui-poses  of  the  railway 

shall  not  be  held  to  carry  with  it  to  the  railway  company   a 

»  L.  R.  2  H.  L.  27.  »  6  A.  C.  820. 

«  P.  41. 
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right  to  subjacent  mines  and  minerals  unless  the  same  shall 
have  been  expressly  purchased.  I  need  not  more  particularly 
refer  to  that,  and  I  will  only  add  that^  as  I  understand  that 
clause  and  the  next,  there  would  be  nothing  in  those  sections, 
if  they  stood  alone,  to  deprive  a  railway  company  purchasing 
the  surface  from  the  owner  of  the  land  of  the  ordinary  right  to 
support  from  the  subjacent  strata,  though  those  subjacent 
strata  were  reserved  and  excepted  in  favour  of  the  landowner."^ 
The  last  clause^  ^'isa  clause  which  has  the  most  important 
office  of  taking  away  that  right  to  support,  which,  if  there  had 
been  nothing  said  in  that  section,  would  have  remained.*'^  In 
Pountney  v.  Clayton^  Lord  Esher  expressed  an  inclination  to 
agree  with  Lord  Westbury ;°  but  in  the  same  case  Manisty,  J., 
took  the  same  view  as  Lord  Selbome,  and  Bowen,  L.  J., 
referred  to  Lord  Selbome's  observations,  and  expressed  agree- 
ment therewith/  In  Rvabon  Bricks  dtc^  Co.  v.  Qreat  Western 
Railway  Co.^  Lindle}'^,  L.  J.,  speaking  of  section  77,  said : — 
"  This  probably  would  not  have  any  further  effect  than  the 
ordinary  exception  of  mines  from  a  grant ;"»  and  in  the 
same  case  Bowen,  L.  J.,  took  the  same  view,  and  repeated  his 
agreement  with  Lord  Selborne.®  Finally,  in  Manchester 
Corporati'On  v.  New  Moss  Colliery y^^  Farwell,  J.,  speaking  of 
section  18,  said  :  ''  I  cannot  regard  the  section  as  a  mere  con- 
veyancing section,  intended  solely  for  the  purpose  of  altering 
thei  construction  of  deeds  in  the  case  of  railway  and  water- 
works undertakings,  and  therefore  of  no  application  in  cases 
where  the  mines  are  bought  and  conveyed.  Either  by  itself 
or  in  conjunction  with  the  following  clauses,  where  the  mines 
are  not  purchased,  it  has  the  effect  of  depriving  the  under- 
takers of  all  right  to  support  from  the  excepted  mines,  a  right 
which  would  othei*wise  be  implied,  as  the  sale  is  for  the 
purpose  of  the  undertaking." 
General inten  There  has,  however,  been  no  difference  of  opinion  as  to  the 
as  a  whole.       general  intention  of  the  code  taken  as  a  whole.     Railway  or 

*  P.  829.  •  Pp.  829,  830,  841. 
"  S.  72.  7  1893,1  Ch.  427. 

«  P.  831.  8  F.  453. 

*  11  Q.  B.  D.  820.  »  Pp.  456,  457. 

'  P.  834.  10  1906,  1  Ch.  294. 
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Bennett. 


waterworks  proprietors  were  not,  in  the  first  instance,  in 
purchasing  the  land  to  be  obliged  to  make  compensation  in 
respect  of  the  subjacent  or  lateral  mines.  They  were  to  be  at 
liberty,  if  they  thought  that  an  immediate  working  was  not 
possible,  or  was  not  contemplated,  to  postpone  making  such 
compensation  until  the  necessity  arose.^ 
"This  section  *  appears  to  me  to  leave  the  mine  owner  to.  5H**  ^Jf  ., 

^^  ^  G.  W.  Rail. 

work  his  mines  exactly  as  he  would  if  the  surface  belonged  to  Co.  v. 
him,  unless  the  railway  company  chooses  to  prevent  him  by 
expressing  willingness  to  make  him  compensation.  .  .  •  The 
mine  owner,  therefore,  may  work  his  mines  in  a  manner  bene- 
ficial to  himself,  in  order  to  win  the  largest  quantity  of  minerals 
that  the  mine  will  yield."'  "  The  object  of  the  statute  evidently 
was  to  get  rid  of  all  the  ordinary  law  on  the  subject,  and  to  compel 
the  owner  to  sell  the  surface,  and,  if  any  mines  were  so  near  the 
8ar£Eice  that  they  must  be  taken  for  the  purposes  of  the  railway,  to 
compel  him  to  sell  them,  but  not  to  compel  him  to  sell  anything 
more.  The  land  was  to  be  dealt  with  just  as  if  there  were  no 
mines  to  be  considered,  nothing  but  the  surface.     That  being  so, 


1  As  to  railways,  see  Fletcher  v.  G. 
W.  R.  Co.,  4  H.  &  N.  252,  253,  per 
Martin  and  Watson,  B6. ;  G.  W:  R. 
Co.  t:.  Fletcher,  5  ih,  698,  699,  per 
Cockbum,  C.  J. ;  L.  &  N.  W.  R.  Co. 
X.  Ackroyd,  31  L.  J.  Ch.  590,  per 
Wood,  V.-C.  ;  G.  W.  R.  Co.  v.  Bennett, 
L.  R.  2  H.  L.  38.  40,  42,  per  Lords 
Chelmsford,  Cranworth,  and  West- 
bnry ;  Dunn  v.  Birmingham  Canal 
Co.,  L.  R.  7  Q.  B.  266 ;  Smith  v.  G. 
W.  R.  Co.,  3  A.  C.  176,  per  Lord 
Cairns  ;  Dixon  v.  Cal.,  &c..  Companies, 
5  **.  831,  832,  834,  835,  838,  839,/;<?r 
Lords  Selbome,  Blackbnm,  and  Wat- 
son; Errington  v.  Met.  R.  Co.,  19 
Ch.  D.  570,  679,  per  Jessel,  M.  R.,  and 
Holker,  L.  J.  ;  Mid.  R.  Co.  v.  Hannch- 
wood,  &c.,  Co.,  20  ib,  556, 558,  per  Kay, 
J. ;  Pountney  v.  Clayton,  11  Q.  B.  D. 
830,  831,  832,  per  Manisty,  J.,  835, 
842,  jwr  Brett,  M.  R.,  and  Bowen,  L.  J. ; 
Mid.  R.  Co.  V.  Miles,  30  Ch.  D.  638, 
per  Peairon,  J„  33  Ch.  D.  646,  per 
Stirling,  J. ;  Glasgow  v.  Farie,  13  A. 
C.  671,  676,  676,  682—685,   696,  per 


Lords  Halsbury,  Watson,  Herschell, 
and  Macnaghten ;  Mid.  R.  Co.  v* 
Robinson,  37  Ch.  D.  395,  per  Cotton, 
L.  J.,  404,  jptfr  Lindley,  L.  J.,  15  A.  C. 
27,  28,  per  Lord  Herschell ;  Consett 
Wat.  Co.  V,  Ritson,  22  Q.  B.  D.  328, 
per  Smith,  J. ;  Jersey  v.  Neath  Poor 
Law  Union,  ib,  557,  562,  564,  565, 
per  Lord  Esher,  and  Bowen  and  Fry, 
L.  JJ. ;  Ruabon,  &c.,  Co.  v,  G.  W.  R. 
C6.,  1893,  I  Ch.  453,  454,  457,  469. 
460,  464,  per  Lindley,  Bowen,  and 
Smith,  L.  JJ.  ;  Re  Gerard  and  L.  k  N. 
W.  R.  Co.,  1895,  1  Q.  B.  464,  471,  J3<rr 
Lord  Esher  and  Rigby,  L.  J. ;  G.  W.  R. 
Co.  V.  Blades,  1901,  2  Ch.  630,  per 
Buckley,  J.  As  to  waterworks,  see 
South  Staffordshire  Co.  v.  Mason,  66 
L.  J.  Q.  B.  266,  per  Wills,  J. ;  Consett 
Wat,  Co.  V.  Ritson,  sup. ;  HoUiday  v. 
Wakefield,  1891,  A.  C.  91,  102  ;  Man- 
chester Corporation  v.  New  Moss  Col- 
liery, 1906,  1  Cb.  291—293. 

«  S.  78  of  the  Rail.  CI.  Act. 

»  G.  W.  R.  Co.  V.  Bennett,  L.  R,  2 
H.  L.  38,  ^9,  per  Lord  Chelmsford. 
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justice  obviously  requires  that,  when  the  miae  owner  thinks  it 
beneficial  to  him  to  work  his  mines,  and  proceeds  to  do  so,  he 
should  be  just  in  the  same  position  as  if  he  had  never  sold  any 
part  of  the  surface  at  all.  If  he  had  not  compulsorily  parted 
with  the  surface,  he  might  have  worked  his  mines,  sinking  his 
shaft  from  the  very  surface  down  to  the  very  bottom  of  the  mine. 
The  object  of  the  statute  was  that,  for  the  purpose  of  the  railway, 
the  company  was  to  take  (and  it  was  a  very  beneficial  provision  for 
the  company)  that,  and  that  only,  which  is  necessary  for  the  pur- 
pose of  the  railway ;  and  that  all  the  rest  should  be  left  to  be  dealt 
with  whenever  the  time  for  working  the  mine  should  arrive."^ 
^'One  is  astonished  that  any  argument  could  have  been  raised 
upon  the  ordinary  implication  applicable  to  a  grant,  which  is 
so  entirely  excluded  by  the  express  enactment  of  the  statute.''^ 
Dicta  in  "  As  regards  mines,  the  railway  company  have  nothing  to 

Ruabon  j         •  i 

Brick,  &c.,  Ck).  ^^  ^^^^  them  until  the  time  comes  when  the  owner  wants 
Co.       *  *^  work  them  so  as  to  endanger  the  railway.     It  may  never 

come  at  all.  They  may  be  minerals  which  cannot  be  worked 
at  a  profit,  or  so  situate  as  not  to  be  worth  working,  and  in 
such  a  case  the  railway  company  get  the  right  of  support  for 
ever  for  nothing."^  "  What,  then,  does  section  79  do  in 
favour  of  the  mine  owner  ?  It  certainly  takes  away  rights  of 
adjacent  and  subjacent  support  to  some  extent  from  and 
after  a  particular  moment.  If  the  mine  owner  wants  his 
mines  and  is  desirous  of  working  them,  then  the  occasion 
arises;  and  if  the  railway  company,  upon  notice,  are  unwilling 
to  purchase  them,  then  he  may,  so  far  as  is  necessary  for 
the  enjoyment  of  his  own  mine,  destroy  the  adjacent  and 
subjacent  support.  In  the  case  of  an  underground  mine,  you 
may  let  down  the  surface  from  and  after  that  moment ;  up  to 
that  moment  the  railway  company  are  not  threatened,  and  they 
enjoy  the  benefit  of  the  adjacent  and  subjacent  support.  It  is 
not  perfectly  correct  to  say  that  under  the  Act  the  railway  com- 
pany get  no  right  to  adjacent  and  subjacent  support;  they  get 

1  Pp.  40,  41,  per  Lord  Cranworth.  N.  W.  R.  Co.,  1895, 1  Q.  B.  469.    See 

*  P.  42,  per  Lord  Westbury  :  see  also  the  other  cases  cited  ante^  p.  345i 

also  CoDsett  Wat.  Co.  r.  Ritson,  22  n.  >. 

Q.  B.  D.  326,  327  ;  Ruabon,  &c.,  Co.  »  Ruabon  Brick,  ace,  Co.  v.  G.  W. 

V.  G.  W.  R.  Co.,  1893,  1  Ch.  453,  459,  R.  Co.,  1893,  1  Ch.  454,  per  Lindley. 

460,  463,  464  ;  In  re  Gerard  and  L.  &  L.  J. 
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every  right  to  adjacent  and  subjacent  support,  it  seems  to  me, 
which  they  want,  except  so  far  as  the  mine  owner  at  any  par- 
ticular moment  requires  to  utilise  his  mines.'"  In  speaking  of 
the  ''right  of  support,"  these  dicta  do  not  mean  that  the  right  is 
given  in  the  sense  in  which  it  was  given  in  the  Acts  in  question 
in  Caledonian  Railway  Co.  v.  Sproi^  and  Elliot  v.  North  Eastern 
RaUway  Co,^  It  is  given  in  every  sense  necessary  for  the  pur- 
poses of  the  company.  The  company  can  acquire  the  right  at 
the  "particular  moment;"  and  in  the  meantime  they  are  pro- 
tected by  the  provisions  as  to  notice  and  inspection. 

"  The  intention  was  to  give  the  owner  of  mines  under  a  Dicta  in  In  re 
railway  rights  which  he  would  not  otherwise  have  possessed  l.  &  N.  W. 
in  return  for  common  law  rights  of  which  he  was  deprived.  ^*^  ^* 
Take  the  case  of  the  owner  of  minerals  not  beneath,  but 
within  forty  yards  from,  the  railway.  .  .  .  The  owner  of  such 
minerals  is  prevented  from  working  them  without  giving  notice 
to  the  company,  and  giving  them  the  opportunity  of  compen- 
sating him  for  not  working  those  minerals.  He  is  therefore 
deprived  of  a  valuable  right.  The  circumstances  might  be 
such,  and  the  railway  might  at  the  particular  spot  be  so  con- 
structed, that  the  lateral  support  of  the  minerals  might  not  be 
necessary.  In  that  case,  at  common  law,  the  owner  of  the 
mine  could  work  the  minerals  right  up  to  the  railway ;  and, 
even  if  lateral  support  were  required,  the  mine  owner  might 
work  the  minerals  provided  he  supplied  that  support  by  arti- 
ficial means,^  and  the  railway  company  could  not  object. 
Therefore  the  mine  owner  is  placed  by  the  Act  under  obliga- 
tions and  liabilities  which  would  not  exist  at  common  law,  and 
in  return  he  is  to  get  the  benefit  of  these  clauses."^ 

The  result  is  this : — Cases  like  Caledonian  Railway  Co.  v.  No  implied 
Sprot,^  and  Elliot  v.  North    Eastern    Railway    Co.;''   and,  ^'^*- 
a  fortiori,  cases  arising  under  instiniments  inter  partes,^  or 

^  P.  457,  per  Bowen,  L.  J. :   see  also  See  Manchester  Corporation  v.  New 

p.  460.     See  also  G.  W.  R.   Co.  r.  Moss  Colliery,  1906,  1   Ch.  296,  per 

Blades,    1901,    2    Ch.  630,  631,  per  Farwell,  J. 

Backley,  J.  '  Ante,  pp.  312,  313. 

«  Ante,  pp.  312,  313.  7  Ante,  pp.  313,  314. 

'  Ante,  pp.  313,  314.  "  Ante,  pp.  296  et  seq.  :  see  Mid.  R. 

*  As  to  this  see  ante,  p.  264.  Co.  v.  Miles,  30  Ch.  D.  638.  per  Pear- 

'  In  re  Gerard  and  L.  &  N.  W.  R.  Co.,  son,  J. 
1896, 1  Q.  B.  470,  471,  per  Rigby,  L.  J. 
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G.  W.  Rail. 
Ck).  V. 
Bennett. 


No  material 
distinction 
between  rail- 
ways and 
waterworks. 


Application 
of  Brown  v. 
Robins. 


Inclosure  Acts  ;^  turning,  as  they  all  did,  upon  the  doctrine  of 
implied  grant,  have  no  application.^  Cases,  on  the  other 
hand,  like  those  mentioned  in  division  (fi)  of  section  8  of  the 
present  subject,^  in  vphich  the  doctrine  of  implied  grant  was 
excluded,  have  a  close  application. 

One  of  the  first  cases,  and  the  leading  case,  in  which  the 
principle  of  the  code  was  applied  was  Great  Western  Rattway 
Co.  V.  Bennett.^  There  the  predecessors  in  title  of  the  Great 
Western  Railway  Co.  purchased  land  under  the  powers  of  an 
Act  which  incorporated  the  Bail.  CI.  Act.  The  defendant 
acquired  the  excepted  mines  and  minerals,  and  gave  the  com- 
pany notice  of  his  intention  to  work.  The  amount  of  com- 
pensation having  been  referred  to  arbitration,  it  was  deter- 
mined, that,  if  the  defendant  was  entitled  to  work  out  all  the 
minerals,  he  was  entitled  to  receive  8,649L  10^. ;  but  that,  if 
he  was  bound  to  leave  reasonable  support  for  the  surface,  he 
was  only  entitled  to  receive  1,085Z.  8«.  %d.  An  action  having 
been  brought  upon  this  award,  it  was  decided  by  the  House  of 
Lords,  that  the  defendant  was  entitled  to  work  out  all  the 
minerals,  and  was  under  no  obligation  to  leave  support  for  the 
surface.  This  case  approved  and  followed  Fletcher  v.  Qreat 
Western  Railway  Co.,^  where  the  circumstances  were  similar.^ 

There  are  differences  in  language  between  the  Rail.  CI.  Act 
and  the  Wat.  CI.  Act ;  and,  upon  words  in  the  latter  Act, 
which  do  not  exist  in  the  former,  it  has  been  decided,  that,  in 
the  absence  of  a  counter-notice,  the  parties  are  remitted  to 
their  common  law  position.^  Subject,  however,  to  this,  there 
is,  in  the  above  respect,  no  difference  in  the  result.® 

Except  so  far  as  the  common  law  position  may  not  have 
been  altered  (as  in  the  case  of  mines  outside  the  prescribed 
distance^) ;  or  as  the  parties  may  be  remitted  to  their  common 


^  Ante,  pp.  296  et  seq. :  see  Ruabon, 
&c.,  Co.  V.  G.  W.  R.  Co.,  1893,  1  Ch. 
452,  453,  per  Lindley,  L.  J. 

*  See  Manchester  Corporation  r. 
New  Moss  Colliery,  1906,  1  Ch.  293. 

'  AntCy  pp.  319  et  seq. 

*  L.  R.  2  H.  L.  27. 

*  4  H.  &  N.  242 ;  affirmed  nom. 
G.  W.  R.  Co.  r.  Fletcher,  5  ih.  689. 

'  See  also  the  other  cases  cited  ante^ 


p.  346,  n. '. 

7  See  Manchester  Corporation  t. 
New  Moss  CoUifery,  1906,  2  Ch.  564, 
reversing  S.C,  1906,  1  Ch.  278.  See 
further  as  to  this  case,  jfogtj  pp.  358, 
359,  375,  376. 

•''  See  Consett  Wat.  Co.  r.  Ritson, 
22  Q.  B.  D.  328,  329,  per  Smith,  J. 

•  See  pott,  pp.  358—360. 
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aw  position  (as  where  a  counter-notice  has  not  been  given^) ; 
it  is,  under  the  code,  immaterial  that  the  surface  would  have 
subsided  if  it  had  been  left  in  its  natural  state.^  The  principle 
of  Brown  v.  Robing  does  not  otherwise  apply. 

And,  except  in  the  cases  above  mentioned,  the  fact  that  the  Effect  of 
support  has  been  enjoyed  for  twenty  years  is  also  immaterial.*  twe^y  y^r^s^ 
In  the  face  of  the  code  it  would,  except  in  the  cases  above 
mentioned,  be  impossible  to  say  that  the  enjoyment  was  as  of 
right,^ 

And  under  the  code  it  is  also  immaterial  that  the  surface  Damage  to 
may  be  injured,  unless  there  be  also  danger  of  injuring  **  the  such  imma- 
works. "«  *^al. 

Before  waterworks  proprietors  can  entitle  themselves  to  the  Deposit  of 
benefit  of  the  code,  they  must  comply  with  the  obligations  P^*°®* 
which  it  imposes.  The  deposit  of  plans  of  their  underground 
works,  pursuant  to  sections  19  and  20  of  the  Wat.  Gl.  Act,''  is 
a  condition  precedent  to  the  right  of  a  company  incorporated 
under  that  Act  to  recover  for  injuries  caused  to  their  pipes  by 
the  ordinary  and  usual  workings  of  a  subjacent  mine.^ 

()5)  Compensation  Enactments — Deferred  Bight. 

The  enactments  of  the  code  under  which  compensation  can  Oompensa- 
be  claimed  are  sections  78,  79,  and  81  of  the  Bail.  CI.  Act,  and  ^ent^*"" 
sections  22,  23,  and  25  of  the  Wat.  CI.  Act.  These  are  not, 
however,  the  only  enactments  in  the  Acts  under  which  com- 
pensation® can  be  claimed.  It  may  also  be  claimed  under 
section  6  of  each  Act ;  the  word  *'  lands "  in  that  section 
including  mines.^^ 

In  considering  the  position  as  to  support,  the  corresponding  Generally. 


1  Seepogty  pp.  375,  376. 

*  The  point  was  taken,  but  without 
cuocess,  in  Fletcher  v.  Q.  W.  H.  Co., 
4  H.  &  K.  242  (see  p.  247),  affirmed 
nom.  G.  W.  R.  Co.  v,  Fletcher,  5  ib. 
689 ;  G.  W.  R.  Co.  v,  Bennett,  L.  R. 
2  H.  L.  27;  Manchester  Corporation 
r.  Mew  Moss  CoUiery,  1906,  1  Ch.  278. 
Cf.  the  cases  arising  under  special 
Railway  and  Canal  Acts,  ante^  p.  329. 

*  See  ante,  pp.  277,  278. 

*  See  Manchester  Corporation  v. 
New  Moss  Colliery,  1906,  1  Ch.  278, 


290. 

*  Cf .  cases  arising  under  special  Rail* 
way  and  Canal  Acts,  ante,  p.  329. 

*  See  Pountney  v.  Clayton,  11 
Q.  B.  D.  843,  per  Bowen,  L.  J.  As 
to  "the  works,"  see  s.  78  of  Rail.  CI. 
Act,  and  s.  22  of  Wat.  CI.  Act. 

7  See  ante,  pp.  338,  339. 

*  South  Staffordshire,  &c.,  Co.  v. 
Mason,  56  L.  J.  Q.  B.  255. 

»  Ante,  pp.  334,  337. 
w  Smith  V.  G.  W.  R.  Co.,  3  A.  C.  165 ; 
HoUiday  v.  Wakefield,  1891,  A.  C..81. 
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Not  generally 
payable  at 
time  of 
purchase. 


When  Bubse- 
quently  pay- 
able. 


Injurious 
affection,  &c. 
HoUiday  v. 
Wakefield. 


position  as  to  compensation  has  been  partly  considered. 
There  is  under  the  code  no  right  of  support  ab  initio ;  and, 
e  converso,  the  right  to  receive  compensation  is,  in  the  great 
majority  of  cases,  a  deferred  right.  .  Speaking  generally,  the 
basis  of  the  code  is  the  principle  of  deferred  rights  on  both 
sides. 

If  compensation  could  be  generally  obtained  at  the  time  of 
the  purchase  of  the  land,  the  object  of  the  code  would  be 
defeated ;  and,  apart  from  this,  the  difficulty  of  measuring 
the  compensation  would  be  extreme.^  "  I  think  I  may  say, 
that  it  is  unheard  of  that  compensation  for  any  loss  of 
facilities  for  getting  minerals  should  be  asked  for  at  the  time 
of  the  purchase  of  the  land."'  Such  compensation  was, 
notwithstanding  these  observations,  asked  for  in  In  re  Gerard 
and  L.  d  N.  W.  Railway  Co.,^  but  without  success. 

The  question  that  usually  arises  is,  At  what  time  subsequent 
to  the  purchase  of  the  land  can  the  compensation  be  claimed  ? 
When  the  period  has  arrived  **  when,  in  the  ordinary  course 
of  the  underground  workings  of  the  owner,  they  are  approached 
so  nearly  as  to  be  immediately  worked  if  the  workings  pro- 
ceed/' the  compensation  can  be  claimed.^ 

In  HoUiday  v.  Wakefield^  a  special  Act,  incorporating  the 
Wat.  CI.  Act,  empowered  the  making  of  a  reserroir  in  land 
containing  coal  mines.  The  undertakers  having  given  the 
mine  owners  notice  to  treat  for  part  of  the  coal,  the  mine 
owners  claimed  compensation  for  injurious  affection  of  and 
prospective  damage  to  the  remainder  of  the  coal.  The 
arbitrator  found  as  facts : — (1)  that  the  workings  had  not  as 
yet  approached  the  reservoir,  so  as  tc  cause  any  present  risk 
to  the  mines  from  the  existence  of  the  reservoir ;  (2)  that,  if 
the  mine  owners  were  free  to  work  without  risk  of  interruption 


>  See  Rnabon,  &c.,  Co.  v.  G.  W.  R. 
Co.,  1893,  1  Ch.  pp.  458,  460,  per 
Bowen,  L.  J. 

*  lb.  460,  per  Bowen,  L.  J.  It  is 
submitted,  that  this  is  laid  down  too 
broadly :  see  Cromford  Canal  Co.  v, 
Cutts  and  L.  &  Y.  R.  Co.  v.  Knowles, 
cited  ante,  pp.  326—328. 

»  1894,  2  Q.  B.  915 ;  1895,  1  Q.  B. 
459. 


*  See  Dixon  r.  Cal.,  &c..  Companies, 
5  A.  C.  at  p.  839,  per  Lord  Watson : 
see  also  Mid.  R.  Co.  r.  Robinson,  15 
ib.  32 ;  Ruabon,  &c.,  Co.  r.  G.  W.  R. 
Co..  1893,  1  Ch.  465.  Cf.  the  law  in 
cases  like  Cromford  Canal  Co.  r. 
Cutts  and  L.  &  Y.  R.  Co.  v.  Knowles, 
ante,  p.  331. 

»  1891,  A.  C.  81. 


PABT  D.,  SECT.  4.]       AND   WATERWORKS    CLAUSES   ACTS.  851 

from  the  undertakers'  works,  they  could  and  would  have  got 
the  whole  of  certain  coal  under  the  reservoir  and  within  forty 
yards  of  the  boundary ;  (8)  that,  if  the  undertakers  purchased 
the  coal  which  they  had  given  notice  to  take,  and  no  other 
coal,  the  mine  owners,  by  reason  of  the  undertakers'  works, 
and  of  apprehension  of  injury  therefrom,  could  not  get  more 
than  50  per  cent,  of  the  coal  under  the  reservoir  or  within 
twenty  yards  of  its  boundary ;  and  (4)  that  a  prudent  lessee 
working  without  right  to  compensation  would  be  compelled, 
by  reason  of  such  apprehension  of  injury,  to  abstain  from 
working  more  than  such  50  per  cent.  It  was  contended,  that 
the  words  "  or  by  reason  of  such  apprehended  injury  from  the 
working  thereof  as  aforesaid,*'  which  occur  in  section  25  of 
the  Wat.  CI.  Act,  and  are  peculiar  to  that  Act,^  referred  to 
the  not  being  able  to  work ;  and  that  the  mine  owners  were 
accordingly  entitled  to  claim  compensation  for  the  prospective 
"prevention  of  the  working"  of  more  than  such  50  per  cent. 
It  was  held  by  a  majority  of  the  House  of  Lords,^  that  these 
words  were  used  in  reference  to  the  earlier  sections,  and  meant 
injur}'  apprehended  by  the  undertakers ;  and  it  was  unani- 
mously held,  that  the  mine  owners  were  not  entitled  under 
sections  22,  23,  and  25  of  the  Act  to  the  compensation  claimed 
by  them.®  A  contrary  decision  would  have  withdrawn  from 
the  undertakers  the  right  of  determining  what  mines  should 
be  worked,  and  what  should  be  left  for  support ;  and  would 
moreover  have  compelled  payment  at  once,  on  the  basis  that 
workings  would  be  interfered  with,  which  might  never  be 
undertaken.^ 

A  similar  decision  as  to  the  Rail.  CI.  Act  was  come  to  in  j^  ^^  Gerard 

In  re  Gerard  and  London  <k  North  Western  Railway  Co}  25^ J'*.,* ^' 

^  W.  Rail.  Co. 

And  in  such  cases  it  cannot  be  said  that  the  owner  has  s.  6  not  avail- 
been  **  injuriously  affected,"  so  as  to  enable  him  to  resort  to  *^i?  ^^  *PP^^" 

^               "^                    '  cation  prema- 

♦ui»A  TiTid.Gr 

»  See  8.  25,  cited  ante,  p.  840.    There  *  See  1891,  A.  C.  89.  104,  per  Lords  Q^her  sections, 

are  no  similar  words  in  s.  81  of  Bail.  Bramwell  and  Herscbell.    Cf.  White- 

CI.  Act,  which  is  cited  trnte^  p.  336.  house  t?.  Wolyerhampton  R.  Co.,  L.  B. 

*  Agreeing  with   Fry,  L.  J.,  in  20  5  Exch.  6,  cited  po^,  p.  352  ;  and  see 

Q.  B.  D.  717.    It  does  not  seem  clear  In  re  Gerard  and  L.  &  N.  W.  R.  Co., 

that  Lord  Herschell  shared  this  view  :  1^95,  1  Q.-B.  469. 

see  1891,  A.  C.  105.  »  1894,  2  Q.  B.  915  ;  1895,  1  Q.  B. 

'  Affirming  the  decision  of  the  Court  459.    See  also  Holliday  tr.  Wakefield, 

of  Appeal,  20  Q.  B.  D.  699.  1891,  A.  C.  99,  per  Loid  Watson. 
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Exceptions  to 
genenil  rule. 


Whitehonse  v, 
Wolverhamp- 
ton Rail.  Ck). 


HoUiday  Vn 
Wakefield. 


section  6  of  the  Act  in  question.  The  code  is  intended  to  be 
exhaustive ;  and  where  under  its  provisions  the  period  for 
receiving  compensation  has  not  arrived,  resort  cannot  be  had 
to  section  6.^ 

Occasionally,  however,  claims  in  respect  of  prospective 
damage  have  been  considered  capable  of  being  immediately 
dealt  with ;  and  have  accordingly  been  allowed  under  section  81 
of  the  RaU.  CI.  Act,*  or  section  26  of, the  Wat  CI-  Act;'  and 
notwithstanding  the  words  ''from  time  to  time"  in  those 
sections. 

Thus  in  Whitehouse  v.  Wolverhampton  Railway  Co.*  the 
mine  owner  was  in  course  of  working  a  continuous  seam  of 
coal,  when  the  railway  company  took  a  narrow  strip  of  surface 
which  intersected  the  coal.  His  workings  had  been  confined 
to  the  south  side  of  the  strip,  but  were  rapidly  approaching 
the  north  side ;  and  he  was  about  to  sink  two  additional  pits 
in  order  to  get  the  coal  on  the  north.  The  intended  site  of 
one  of  these  pits  was  in  the  centre  of  the  railway  strip,  and 
had  been  selected  because  it  could  be  worked  by  the  engine  of 
an  existing  pit  on  the  south ;  and  the  mine  owner  had  already 
acquired  the  right  to  lay  spoil  on  an  area  beside  the  site. 
In  consequence  of  the  site  being  taken  by  the  railway 
company,  he  was  under  the  necessity  of  sinking  the  pit  in  a 
position  from  which  it  could  not  be  worked  by  the  engine  of 
the  old  pit,  and  of  acquiring  other  land  for  the  deposit  of  tlie 
spoil.  In  these  circumstances  the  mine  owner  claimed  (1)  the 
expense  of  engine  and  plant  for  the  new  pit;  (2)  the  extra 
expense  of  working  the  engine  ;  (3)  the  expense  occasioned 
by  change  of  site ;  (4)  the  extra  expense  of  raising  pit  frames 
and  depositing  spoil ;  and  (6)  the  cost  of  providing  new  land 
for  spoil.^     The  mine  owner  was  allowed  these  expenses. 

So  in  HoUiday  v.  Wakefield,^  where  the  mine  owners  were 
held  entitled  to  compensation  in  respect  of  the  loss  arising 
from  their  being  compelled  to  sink  a  pit  outside  the  site  on 
which  they  had  originally  intended  to  sink.^ 

1  HoUiday  v.  Wakefield,  1891,  A.  C.  »  The  facts  are  taken  from    Lord 

81.    As  to  8.  6,  see  ATt^tf,  pp.  334,  337*  Watson's    judgment    in  HoUiday  r. 

s  See  ante,  p.  336.  Wakefield,  1891..  A.  C.  at  p.  98. 

*  See  ante,  p.  340.  •  1891,  A.  C.  81 :  see  pp.  84,  95,  98. 

^  L.  R.  6  Exch.  6.  '  Bee  also  Inre  Gerard  and  L.  &  K. 
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c.  General  Application  of  Code, 

(a)  Generally. 

The  meanings  of  the  expressions  **  mines  *'  and  **  minerals,**  Meaning  of 
as  used  in  the  code,  has  been  already  stated  ;^  but  it  will  be  "  mineralg." 
convenient  to  refer  here  to  the  conclusions  which  were  then 
summarised  : — (1)  The  word  **  mines  '*  in  section  77  of  the 
Rail.  CI.  Act  and  section  18  of  the  Wat.  CI.  Act  qualifies  all 
the  subsequent  words  of  the  exception  in  these  sections  ;  and 
consequently  those  minerals  only  are  included  in  it  which 
constitute  mines.  (2)  The  word  *'  mines  '*  is  used  in  the 
widest  sense  which  can  properly  be  given  to  it ;  and  it 
cannot  be  confined  to  underground  workings.  (8)  Substances, 
such  as  freestone  and  limestone,  ordinarily  got  by  surface 
operations,  and  **  minerals  "  within  these  sections ;  and  surface 
workings  of  such  minerals  are  therefore  ''  mines  of  minerals" 
within  the  exception.  (4)  Common  clay,  sand,  or  gravel  forming 
the  upper  soil  is  not  within  the  exception ;  and  the  mere 
thickness  of  the  stratum  in  question  is  for  this  purpose 
immaterial.  It  has  also  been  already  stated  that  common 
clay  forming  the  lower  soil  may  stand  upon  a  different  footing ; 
and  that  there  is  no  difference  in  the  meaning  of  the  word 
"minerals'*  in  the  earlier  and  the  later  sections  of  the  Acts.^ 
The  result,  as  regards  commoa  clay,  sand,  or  gravel  forming 
the  upper  soil,  will  be  noticed.  Where  the  land  containing  it 
laterally  adjoins  that  purchased  by  the  railway  or  waterworks 
proprietors,  the  landowner  may  work  it;  and  may  do  so 
without  giving  any  previous  notice  of  his  intention,  and 
although  the  result  may  be  to  destroy  the  railway  or  waterworks.^ 

In  order  that  the  code  may  apply,  it  is  not  essential  that  Severance  of 
there  should  be  a  severance  of  property  in  land.     It  may  Lnd^not 
apply   where   the   right  acquired  is  not  a  right  of  property  essential. 
in  land,  but  a  mere  right  to  make  and  maintain  works  on 


W.  R.  Co.,  1894,  2  Q.  B.  920 ;  1895,  and  antCy  p.  31.    It  should,  however, 

1  Q.  B.  468.  be  noticed  that  in  Be  Todd,  &c.,  &  Co. 

»  Anie,  pp.  23  et  teq,  imd  N.  E.  Rail.  Co.,  1903, 1  K.  B.  609, 

'  Ante,  p.  32.  610,  Lord  Alverstone  treated  thia  as 

*  See  Glasgow  r.  Farie,  13   A.  C.  an  open  question. 

657  ;  see  p.  698,  per  Lord  Macnaghten, 

M.M.  ^^3 
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subjacent 
mines. 


land  which  remains  the  property  of  the  landowner.  Thus  in 
London  and  North  Western  Railway  Co.  v.  Ackroyd,^  where 
the  right  to  make  and  maintain  a  tunnel  was  granted,  it  was 
held  that  the  right  to  work  minerals  under  sections  78  and  79 
of  the  Bail.  Ci.  Act  was  the  same  as  if  the  land  actually 
occupied  by  the  tunnel  had  been  purchased.^ 
Immaterial  On   the    other    hand,    the    code  will   apply,    although  the 

chiweincmdes  purchase  has  included  a  part  of  the  subjacent  mines,  as  well 

as  the  surface ;  and  will  so  apply,  wliether  the  mines  desired 
to  be  worked  are  themselves  also  subjacent  or  are  lateral.* 
And  where  the  mines  desired  to  be  worked  are  lateral,  the 
code  will  also  apply,  although  the  purchase  has  included  the 
whole  of  the  subjacent  mines,  as  well  as  the  surface,^  at  aU 
events  where  the  vendor  and  the  lateral  owner  are  strangers 
in  title.5 

Where  compulsory  powers  exist,  it  is  immaterial  under  the 
code  whether  the  land  has  been  acquired  by  agreement,  or  by 
actual  exercise  of  the  powers.^  In  either  case  the  landowner 
sells  because  he  must.^  And  even  when  there  is  a  statutory 
power  to  purchase,  but  to  purchase  by  agreement  only,  it 
may  be  that  the  code  also  applies.  In  Manchester  Corporation 
V.  Neiv  Moss  Colliery  Yaughan  Williams,  L.  J.,®  expressed  the 
opinion  that  it  did,  on  the  ground  of  the  mere  compulsory 
operation  of  the  duty  to  give  notice  of  intention  to  work,  and 
the  power  to  give  the  counter-notice.  But  Bomer  and 
Hardy,  L.  JJ.,  expressed  no  opinion  either  upon  the  question 
as  a  whole,  or  upon  this  particular  side  of  it ;  merely  stating^ 
that  they  assumed,  without  deciding,  that  the  code  applied. 


Effect  of 

Yolontary 
sale. 


1  31  L.  J.  Ch.  588. 

*  Cf.  the  cases  cited,  antef  pp.  3H — 
316.  Cf .  also  the  Sc.  case  of  Cal.  R.  Co. 
V,  Henderson,  4  R.  140. 

»  Be  Gerard  and  L.  &  N.  W.  R.  Co., 
1895,  1  Q.  B.  459,  affirming  S.  C.  1894, 
2  Q.  B.  915  ;  Manchester  Corporation 
f.  New  Moss  Colliery,  1906,  1  Ch. 
278,  292,  294—296,  per  Farwell,  J. 

*  Holliday  v.  Wakefield,  1891,  A.  C. 
81 ;  Manchester  Corporation  t*.  New 
Moss  Colliery,  w-p. 

*  See     the     point     suggested     by 


Farwell,  J.,  in  Manchester  Corpora- 
tion r.  New  Moss  Colliery,  sup,  at 
295. 

•  See  Fletcher  v,  G.  W.  R.  Co.,  5 
H.  &.  N.  697,  per  Cockbnm,  C.  J.; 
Manchester  Corporation  r.  New  Moss 
CoUiery,  1906,  1  Ch.  289,  290,  per 
Farwell,  J. 

T  Manchester  Corporation  r.  New 
Moss  Colliery,  1906,  1  Ch.  289,  292, 
per  Farwell,  J. 

8  See  1906,  2  Ch.  571,572. 

•«  See  ib.  pp.  575,  576. 
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(ft)  Difference  between  Earlier  and  Later  Sections. 

There  is  a  difference  in  language  between  the  earlier  and  the  Difference 
later  sections.     Section  77  of  the  Rail.  CI.   Act  applies  to  ^Ju^^nd 
mines  *' under  any  land  purchased."     Section  78  applies  to  later  sections, 
mines  lying  **  under  the  railway  or  any  of  the  works  connected 
therewith,  or  within    the   prescribed   distance,  or    where  no 
distance    shall  be  prescribed,  forty  yards  therefrom."      And 
there  is  a  corresponding  difference  between  section  18  and 
section  22  of  the  Wat.  CI.  Act.     The  earlier  and  later  sections 
in  each  Act  may  therefore  affect  different  classes  of  persons. 

For  example,  the  later  sections  apply  to  the  mines  excepted  Later  sections 
under  the  earlier.     But  they  also  apply  to  lateral  mines ;  and  ^  nSnes"^ 

it  makes  no  difference  if  the  owner  of  such  lateral  mines  and  excepted 

.  under  earlier, 

the  owner  of  the  excepted  mines  are  strangers  m  title.^     In 

this  respect  the  later  sections  resemble  those  mentioned  in 

division  (y)  of  section  3  of  the  present  subject.^     So  the  later 

sections  apply  to  mines  like  common   clay,  sand   or   gravel 

forming  the  upper  soil,  which,  although  not  excepted  under  the 

earlier  sections,  are  excepted  by  the  express  stipulations  of  the 

parties.* 

So  the  earlier  sections  are  confined  to  the  case  of  the  person  Previous 
who  is  owner  of  both  surface  and  mines  at  the  time  of  the  ®®^®™°^' 
compulsory  purchase.     The  later  sections  may  apply  where 
there  has  been  a  previous  severance  of  the  surface  and  the 
mines. 

In  Pountney  v.  Clayton^  the   owner  of  land   demised  the  Severance  by 
subjacent    mines    to    the     defendant.      A    railway   company  of  mines— 
afterwards  compulsorily  acquired  the  rest  of  the  land.     They  n^^®^  **' 
subsequently    sold    as   ''  superfluous "   part   of  the  land   so 
acquired  ;  and  that  part  became  vested  in  the  plaintiff.     The 
defendant  withdrew  support  from  the  surface.    It  was  admitted 
that  the  vendor  to  the  company  had  a  right,  as  between  himself 
and  the  defendant,  to  have  the  surface  supported.     But  it  was 
nevertheless  held  that  such  right  had  not  passed  to  the  com- 
pany ;  that  the  company  could  not  give  to  their  purchaser  any 

»  See  Glasgow   r,  Farie,  13  A.  C.  «  Ante,  p.  328. 

690,  per  Lord   Macnaghten  ;    Man-  '  See  Ruabon,  &c.,  Co.  v.  G.  W.  R. 

Chester  Corporation  r.New  Moss  Coll.,  Co.,  1893, 1  Ch.  427,  post,  pp.  415,  416» 

1906, 1  Ch,  295,  per  FarweU,  J.  Ml  Q.  B.  D.  820. 
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greater  right  than  they  themselves  possessed ;  and  that  the 
plaintiff  was  accordingly  without  a  remedy.^  And  the  result 
is  the  same,  although  the  mineral  lessee  may  have  entered  into 
an  express  covenant  with  his  lessor  not  to  let  down  the  surface.* 
Such  covenant  may,  for  what  it  is  worth,*  continue  to  bind 
the  parties ;  but  this  consequence  cannot  affect  the  construction 
of  the  Act.* 

Whether  the  same  result  follows  where  the  severance  is  not 
for  a  term  of  years,  but  is  perpetual,  or  where  it  is  by  way  of 
a  lease  or  sale  of   the    surface,  or  where  the  origin  of  it  is 
unknown,  was  not  directly    decided   in  Pountney  v.  Clayton.^ 
In  Great  Western  Railway  Co,  v.  Fletcher ^^  Cockburn,  C.  J.,  said : 
"  If,  indeed,  prior  to  the  conveyance  there  was  any  separation 
of  the  surface  soil  from  the  minerals,  the  right  of  support 
would  no  doubt  belong  to  the  company,  because,  if  a  land- 
owner parts  with  the  surface  soil,  he  does  so  subject  to  the 
obligation  of  dealing  with  the  substratum  so  as  not  to  disturb 
the  superincumbent  soil.    In  such  case  the  landowners,  having 
parted  with  the  surface,  and  there  being  attached  to  the  owner- 
ship of  the  soil  the  right  to  the  support  of  the  stratum  below, 
would  not  be  entitled  to  any  compensation  for  the  loss  they 
may    sustain   in    not  working  the  minerals."^      However,  in 
Pountney  v.  Clayton ^  Bowen,  L.  J.,  disagreed  with  this  dictum, 
and  expressed  the  opinion  that  section  79  applied  equally  to 
all  cases  of  severance.     '*  Take  the  broadest  case  :  that  of  a 
surface  owner  who  has  conveyed  to  a  railway  company,  and 
of  a  mine  owner  who  is  bound  to  support  the  surface  land,  not 
by  any  deed,  but  because  nothing  is  known  to  the  contrary ; 
that  is,  when  the  surface  owner  comes  within  the  second  of 
the  classes  I  have  mentioned.     Does  section  79  deal  with  that 
right  to  support?     It  applies  to  every  owner  or  occupier  of 
any  mine  within  forty  yards  of  the  railway,  and  you  must  cut 
down  and  alter  the  words  of  that  section  in  order  to  deprive 


1  See  also  Consett  Wat.  Co.  r. 
Ritson,  22  Q.  B.  D.  327  ;  Manchester 
Corporation  r.  New  Moss  Colliery, 
1906,  1  Ch.  298. 

■  See  Pountney  r.  Clayton,  11 
Q.  B.  D.  837,  7;cr  Lord  Esher,  843, 
844,  per  Bowen,  L.  J. 


»  See  Consett  Wat.  Co.  r.  Bitson, 
*?//;.  328,  per  Smith,  J.^ 

*  See  Pountney  p.  Clayton,  tvp. 
844,  per  Bowen,  L.  J. 

'  Slip, 

«  5  H.  &  N.  689. 

'  P.  698. 
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the  miner  of  his  liberty  to  work  his  mine.  If  that  be  true 
of  class  No.  2,  it  is  also  true  of  class  No.  8  ; ''  ^  that  is  to  say,  the 
case  of  a  surface  owner  who  has  the  right  to  support  created 
by  the  document  which  effected  the  severance.  Lord  Mac- 
naghten  took  the  same  view  in  Glasgoiv  v.  Farie  :^ — "  These 
sections  "  {i.e.,  those  following  section  18  of  the  Wat.  CI.  Act) 
**  have  a  much  wider  bearing.  They  extend  to  mineral  property 
under  the  lands  of  the  undertakers  or  the  company,  however 
it  may  have  been  severed  in  title  from  those  lands."  ^ 

In  Cojisett  Waterworks  Co.  v.  Ritson^  the  point  arose  for  CoDsett  Wat 
express  decision.  There  an  Inclosure  Act  reserved  the  mines 
to  the  lord,  but  gave  no  right  to  let  down  the  surface.^  The 
plaintiffs  acquired  under  their  Act  (which  incorporated  the 
Wat.  CI.  Act)  part  of  the  surface,  and  constructed  a  reservoir 
upon  it.  The  defendant,  who  claimed  under  the  lord  of  the 
manor,  gave  notice  of  his  intention  to  work  within  forty  yards 
of  the  reservoir ;  and,  the  plaintiffs  not  having  offered  to  make 
compensation,  worked  the  same  accordingly,  and  in  so  doing 
injured  the  reservoir.  The  Court  (Smith  and  Cave,  JJ.) 
differed.®  Smith,  J.,  held  that  the  case  was  not  distinguishable 
in  principle  from  that  of  Pountney  v.  Clayton  ;  a  lease  of  mines 
being  in  substance  a  sale.^  Cave,  J.,  held  that  Pountney  v. 
Clayton  was  distinguishable,  as  the  reversioner  in  that  case 
had  an  interest  in  the  minerals  over  and  bevond  the  interest 
of  the  lessee,  and  was  entitled  to  be  compensated  therefor.^ 
He  then  decided  in  favour  of  the  plaintiffs,  on  the  follow- 
ing grounds  : — (1)  The   surface    owner,  before   the  plaintiffs 


»  1 1  Q.  B.  D.  at  p.  843. 

«  13  A.  C.  657. 

»  P.  690.  Cf.  the  observations  of 
Fry,  L.  J.,  in  L.  &  Y.  R.  Co.  r. 
Knowles,  20  Q.  B.  D.  405,  and  Lord 
HalsbaiT  in  Knowles  r.  L.  &  Y.  R. 
Co.,  14  A.  C.  254,  cited  ante,  p.  328. 

*  22  Q.  B.  D.  318,  decided  on  the 
corresponding  sections  (ss.  18,  22,  and 
23)  of  the  Wat.  CI.  Act. 

^  This  was  so  decided  in  the  first 
instance,  but  the  decision  was  reversed 
on  appeal :  see  64  L.  J.  Cb.  293,  n. 
The  decision  on  appeal  was,  however, 
itself  overruled  by  the  House  of  Lords 


in  Butterknowle,  &c.,  Co.  v.  Bishop 
Auckland,  &c.,  1906,  A.  C.  305,  ante, 
p.  305. 

^  In  consequence  of  the  reversal 
of  the  decision  as  to  the  right  to  let 
down  the  surface,  it  became  un- 
necessary in  the  Court  of  Appeal  to 
deal  with  the  question  now  under 
consideration. 

7  See  22  Q.  B.  D.  327  ;  see  ante, 
pp.  165,  166. 

*  On  the  principle  laid  down  in 
Smith  r.  G.  W.  R.  Co.,  3  A.  C.  165,  as 
to  which  see  post,  pp.  365,  366. 
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purchased,  was  entitled  to  two  separate  rights  :  (a)  the  right  to 
the  surface  without  regard  to  the  right  to  have  it  supported, 
and  (b)  the  right  to  have  the  surface  supported.  (2)  When 
he  sold  to  the  plaintiffs  he  was  entitled  to  and  presumably 
got  compensation  from  them  for  both  rights,  and  not  merely 
for  the  first  of  them.  (8)  If  he  was  only  entitled  to  and  got 
compensation  from  the  plaintiffs  for  the  first  of  such  rights, 
there  was  no  means  by  which  he  could  subsequently  get 
compensation  from  the  mine  owner  for  the  second  of  them. 
(4)  A  decision  against  the  plaintiffs  would  therefore  give  to 
the  mine  owner  an  advantage  for  which  he  had  not  paid,  »t 
the  expense  either  of  the  plaintiffs  or  of  the  surface  owner. 

The  reasons  given  by  Cave,  J.,  apply  with  equal  force  to  the 
case  of  Pountney  v.  Clayton^  the  correctness  of  the  actual 
decision  in  which  was  not  contested  ;  and  it  is  submitted 
that  no  distinction  in  principle  can  be  drawn  between  the  two 
cases.  Such  reasons  are,  however,  cogent  for  altering  the  law ; 
which  in  its  present  shape  works  an  injustice  to  the  surface 
owner,  without  the  smallest  motive  or  object.  Meanwhile  every 
landowner  who  sells  or  demises  mines,  and  excepts  the  surface, 
ought  to  make  a  special  contract  with  the  mine  owner  as  to  the 
mode  of  dealing  with  any  compensation  money  that  may  become 
payable  under  the  Rail,  or  Wat.  CI.  Act. 


Within  code 
to  some 
extent. 


Manchester 
Ck>rporation  r. 
New  Moss 
Colliery. 


(y)  Mines  Outside  Prescribed  Distance. 

Mines  which  are  neither  **  under  the  land  purchased,"  nor 
within  **  the  prescribed  distance,"  are  subject  to  the  code  to 
some  extent.  The  provisions  as  to  mining  communications  in 
section  80  of  the  Rail.  CI.  Act  and  section  24  of  the  Wat.  CI. 
Act  apply  to  them.^  Section  27  of  the  Wat.  CI.  Act  also  apphes 
to  them.* 

It  has,  however,  been  held,  that  in  other  respects  mines 
outside  the  prescribed  distance  are  subject  to  the  general  law. 
In  Manchester  Corporation  v.  New  Moss  CoUiei'y,^  the  corpora- 
tion had  statutory  powers  to  purchase  certain  lands,  but  to  pur- 
chase by  agreement  only.      They  had  compulsory  powers  to 


1  Sec  Mid.  R,  Co.  r.  Miles,  30  Ch.       A.  C.  101,;?er  Lord  Watson. 
D.  640,y?er  Pearson,  J.  "  1906,  2  Ch.  564. 

a  See  HoUiday  r.  Wakefield,  1891, 
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purchase  other  lands.  They  also  had  power  to  construct  a 
reservoir  on  the  lands  purchased.  They  exercised  both  their 
purchasing  powers;  and  they  constructed  a  reservoir  on  the 
lands  purchased.  Certain  mines  which  laterally  adjoined ;  and 
were  partly  within  forty  yards  from  the  reservoir,  and  partly 
outside  that  distance ;  were  held  by  lessees ;  between  whom  and 
the  several  vendors  there  was  no  privity  of  title .^  The  lessees 
gave  notice  of  their  intention  to  work.  The  corporation  gave 
no  counter-notice.  The  lessees  worked,  and  the  workings 
injured  the  reservoir.  Part  of  the  injury  was  due  to  workings 
within  the  forty  yards,  and  part  to  workings  outside.  .  The 
reservoir  was  constructed  more  than  twenty  years  before  action. 
The  injury  would  have  taken  place  to  an  equal  extent  if  the 
reservoir  had  not  been  there.  As  regards  the  injury  due  to 
workings  outside  the  forty  yards,^  it  was  held,  reversing  the 
decision  of  Farwell,  J.,®  that  the  general  law  applied.*  **  No 
protection  seems  to  be  given  in  any  event  to  the  undertakers. 
The  mine  owners  are  under  no  obligation  to  give  a  statutory 
notice  under  s.  22,  and  the  undertakers  have  no  power  to  stop 
any  such  workings  by  means  of  a  counter-notice,  and  I  can  see 
no  reason  why  the  mine  owners  should  not  be  liable  to  the 
undertakers.  ...  In  short,  it  seems  to  me,  that  ss.  18  to  27 
have  no  application."  ^ 

The  following  general  observations  may  be  made  upon  this  ObserYationB 
decision  : — (1)  The  sections  of  the  Rail.  CI.  Act  are  headed  by 
the  words  ''  And  with  respect  to  mines  lying  under  or  near  the 
railway,"  and  the  sections  of  the  Wat.  CI.  Act  by  the  words 
"  And  with  respect  to  mines.''  These  headings  suggest  that  the 
code  was  intended  to  be  exhaustive  for  all  purposes,  and  that  a 
right  of  support  for  mines  outside  the  prescribed  distance  was 
not  contemplated.  (2)  In  applying  for  their  special  Acts  the 
extent  of  the  statutory  area  is  practically  left  to  the  discretion  ^ 

'  The  reports  in  the  Law  Reports  *  In  Pountney  r.  Clayton,  1 1  Q.  B.  D. 

only  deal  with  the  lands  purchased  by  826,  828,  there  were  dicta  by  DenmaD, 

agreement.     But  on  11    Dec,  1906,  J.,  to  the  same  effect,  and  there  were 

when  the  order  of  the  Court  of  Appeal  observations  by  Bowen,  L.  J.  (p.  842), 

came  to  be  settled,  the  injunction  went  which  left  his  yiews  doubtful, 

as  to  both  classes  of  lands.  *  1906,  2  Ch.  576,  577,  per  Hardy, 

^  As   to   the  workings  within    the  L.J. 

forty  yards,  see  pott^  p.  375.  «  See  Glasgow  r.  Farie,  13  A.  C.  698, 

'  1906,  1  Ch.  278.  jMfr  Lord  Macnaghten. 
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of  the  undertakers.  If  they  are  not  entitled  to  support  outside 
that  area,  the  fact  is  due  to  their  own  default  in  exercising  the 
discretion  :  and  if  they  are  entitled  to  support  outside  that  area, 
they  can  give  themselves  rights  without  payment  hy  omitting 
to  secure  a  proper  area,  either  intentionally  or  negUgently. 
(8)  The  decision  is  not  consistent  with  the  fact,  already  stated 
on  high  autliority,^  that  to  some  extent  mines  outside  the 
prescribed  distance  are  in  fact  subject  to  the  code.  If  subject 
for  some  purposes,  why  not  for  all  ?  Eflfect  was  given  to  these 
considerations  by  Farwell,  J.^ 

It  may  perhaps  be  possible  for  the  owner  of  mines  outside  the 
resort  may  be  Prescribed  distance  to  show,  that  he  is  "injuriously  affected" 
had  to  8.  6.       by  the  existence  of  his  common  law  obligation,  and  is  on  tliat 

footing  entitled  to  compensation  under  section  6  of  the  Act  in 

question.® 

(8)  Superfluous  Lands. 

The  same  principles  apply  to  land  retained  by  a  railway 
company,  and  to  land  sold  as  superfluous.*  The  purchaser  of 
superfluous  lands  has  no  greater  rights  than  the  company 
from  whom  he  purchased.  If  this  were  not  so,  the  right  of 
support  would  be  held  in  suspense,  and  a  distinction  would  be 
made  between  two  kinds  of  land,  both  of  which  had  been 
bought  upon  the  same  principle.** 


Query 
whether 


Mines  under 

superfluous 

lands. 


Person 
entitled  to 
give  notice — 
generally. 


d.  Notice  of  Intention  to  Work. 

The  **  owner,  lessee,  or  occupier  of  any  mines  or  minerals," 
entitled  to  give  the  notice  mentioned  in  section  78  of  the  Kail. 
CI.  Act,  and  in  section  22  of  the  Wat.  CI.  Act,  means  the 
person  who  has  the  right  to  presently  work  the  mine  in 
question.^  An  owner  is  entitled  to  give  the  notice,  although 
he  intends  to  let  the  mine,  and  not  to  work  it  himself.'  A 
])erson  having  a  licence  to  enter  and  search  for  minerals,  with 
a  right  to  carry  them  away,®  cannot  properly  be  described  as 

r.    Clayton,  11 


*  See  ante,  p.  358,  and  in  particular 
the  opinion  cited  in  n.  *  of  Lord  Wat- 
son in  HoUiday  r.  Wakefield. 

2  See  1906,  1  Ch.  278,  297,  298. 

^  This  point  was  left  open  in  Man- 
chester Corporation  v.  New  Moss 
Colliery,  1906,  2  Ch.r)64.  As  to  s.  6, 
see  ante,  pp.  334,  337. 


*  See     Pountney 
Q.  B.  D.  820. 

6  lb.  830,  831,  per  Manisty,  J. 

«  See   Smith    r.   G.  W.   K.   Co.,  3 
A.  C.  178—180,  18.5,  188,  191. 

7  Mid.   R.  Co.  r.  Robinson,  37  Ch 
D.  386  ;  15  A.  C.  19. 

8  See  ante,  p.  24  5. 
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an  occupier  of  the  mines;  but  he  is   an  "occupier  of  any 
mines  or  minerals  "  within  the  statutory  words.^ 

Where  the  lord  of  a  manor  is  entitled,  under  the  custom,  to  Lord  and 
work  without  the  copyholder's  consent,  he  may  apparently 
give  the  notice.  Where  he  is  not  so  entitled,  he  may  not^ 
apparentl}'  give  it,  unless  the  copyholder  concurs,  and  then  only 
if,  upon  the  purchase  by  the  railway  or  waterworks  company, 
the  possessory  interest  in  the  mines  remained  unaffected.^ 

The  fact  that  a  notice  has  been  given  and  compensation  Sabseqaent 
received  in  respect  of  one  kind  of  mineral,  such  as  coal,  does  different 
not  preclude  the  person  then  or  afterwards  having  a  right  to  ^^^^'^  • 
work  another  kind  of  mineral,  such  as  ironstone,  from  sub- 
sequently giving  a  notice  and  receiving  compensation  in  respect 
of  the  latter  mineral.* 

Although   the   purchaser   of  superfluous   lands  obtains  no   Purchaser  of 

,  .  .  superfluous 

greater  rights  than  those  which  the  company  from  whom  he    ands. 
purchased  possessed,  and  has  not   accordingly   the   ordinary 
right  of  support,^  yet  the  mine  owner  is  not  bound  to  give  him 
notice  before  proceeding  to  work  his  mines.^ 

A  notice  of  an  intention  to  work  is  not  invalid,  merely  Intention  to 
because  it  is  not  intended  to  be  acted  upon  at  once.  It  not  be  imme- 
is  not  necessary,  that  there  should  be  an  intention  to  work 
immediately,  or  apparently  even  within  what  may  be  deemed 
a  reasonable  time,  if  there  is  in  fact  an  intention  to  work.^ 
This  result  does  not  cause  any  practical  injury  to  a  company  ; 
because,  if  a  mine  owner,  several  years  after  he  gave  his 
notice,  suddenly  commenced  to  work,  he  would  run  the  risk  of 
having  his  notice  treated  either  as  having  been  given  in  bad 
faith,  or  as  having  been  abandoned.®  He  would  also  expose 
himself  to  an  indictment  for  manslaughter,  if  fatal  injury 
resulted  from  his  acts.®  And,  apart  from  that,  the  Court 
might  interpose  to  restrain  him  by  injunction.^^ 

*  See  Mid.  R.  Co.  r.  Haunch  wood,  *  Antey  p.  3G0. 
kc,  Co.,  20  Ch.  D.  552,  561  ;  Glasgow  •  Pountney  i-.  Clayton,  11  Q.  B.  D. 
r.  Farie,  13  A.  C.  692,  693,  per  Lord  820. 
Macnaghten.  7  Mid.  R.  Co.  r.  Robinson,  37  Ch.  D. 

«  See  Smith  r.  G.  W.  R.  Co.,  3  A.  C.  390,  391. 

at  p.  179.  8  21,^  402,  403,  per  Lindley,  L.  J. 

3  See,  as  to  thia,  ante,  pp.  48,  142.  •  lb.  399, 406,  per  Cotton  and  Lopes, 

*  See  Smith   v.   G.   W.  R.    Co.,    3  L.  JJ. 
A.  C.  182,  183,  j?«r  Lord  Caims.  *«  ji^  A06,2>er  Lopes,  L.  J. 


diate. 
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Intention  to 
work  must 
be  bond  Jide. 


Length  of 
notice. 


A  mine  owner  will  not,  however,  it  seems,  be  allowed  to 
force  a  company  into  arbitration,  where  it  appears  that  no 
injury  can  possibly  arise  from  his  workings.^  And  in  all  cases 
a  notice  of  an  intention  to  work  should  be  bond  fide}  "  There 
must  be  not  only  an  expression  of  desire,  but  an  honest  actual 
existence  of  the  desire  to  work  either  by  himself  or  his  lessees, 
to  justify  an  owner  in  giving  such  a  notice.  If  he  gave  the 
notice  when  it  was  obvious  that  there  were  no  minerals,  or 
that  he  could  not  possibly  intend  either  to  let  them  or  work 
them  himself,  that  would  be  vexatious,  and  the  Court  would 
not  allow  that  to  be  acted  upon."^  Any  other  result  would  be 
inconsistent  with  the  principle  on  which  the  code  is  based .^ 

A  mine  owner  is  obliged  to  give  thirty  days'  notice  to  a 
railway  or  waterworks  company  of  his  intention  to  work.^ 


Counter- 
notice 

— when  to  be 
given. 


e.  Counter-notice. 

The  company  are  not  bound  to  any  fixed  period  within 
which  they  must  give  a  counter-notice.®  If  at  any  time  there- 
after they  fear  danger  to  the  line,  they  can  stop  the  working, 
or  (if  it  has  been  already  commenced)  the  prosecution  of  the 
working,  by  a  notice  of  their  willingness  to  pay  compensation 
for  the  minerals  which  are  unwrought,  and  which  they  desire 
to  be  left  standing.  No  doubt  Smith  v.  Cr.  W.  Railway  Co,,  a 
case  in  the  House  of  Lords,^  contains  a  dictum  to  the  con- 
trary;® but  the  dictum  was  overruled  in  a  subsequent  case 
before  the  same  tribunal.'  There  appears  also  to  be  nothing 
to  prevent  the  company  from  giving  a  counter-notice  as  to 
])art  of  the  minerals  at  one  time,  and  another  part  at  another 
time,  so  as  to  enable  them  to  limit  the  compensation  payable 


1  See  Dixon  v.  Caledonian,  &c., 
Companies,  5  A.  C.  839  ;  Mid.  R.  Co.  i\ 
Robinson,  37  Ch.  D.  396  397. 

2  See  Mid.  R.  Co.  v,  Haunchwood, 
&c.,  Co.,  20  Ch.  D.  558  ;  Glasgow,  &c., 
R.  Co.  V.  Bain,  21  R.  134. 

3  Mid.  R.  Co.  t;.  Robinson,  37  Ch.  D. 
397,  per  Cotton,  L.  J. ;  approved  in 
S.  C.  15  A.  C.  '62,  per  Lord  Herschell. 

^  See  ante,  pp.  343  et  teq. 
»  See  Rail.  CI.  Act,  1845,  s.  78,  ante, 
p.   335  :    see    also  G.    W.    R.   Co.    r. 


Bennett,  L.  R.  2  H.  L.  42 ;  Pountney 
V.  Clayton,  11  Q.  B.  D.  836.  The 
notice  should  in  all  cases  be  saificient 
in  point  of  form  :  see  Dixon  r.  CaL, 
&c.,  Companies,  5  A.  C.  823,  834. 

«  See  Rail.  CI.  Act,  s.  79 ;  Wat.  CI. 
Act,  s.  23,  cited  ante,  pp.  335,  339. 

7  3  A.  C.  166. 

•  See  p.  182,  per  Lord  Cairns. 

•  Dixon  V.  Caledonian,  &c.,  Com- 
panies, 5  A.  C.  820,  a  decision  upon 
the  Rail.   CI.  Cons.   (Scotland)  Act, 
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at  any  one  time  to  such  part  of  the  minerals  only  as  may  be 
in  immediate  danger  of  being  worked.^ 
A  counter-notice  does  not  involve  a  transaction  of  sale  and   Effect  of 

r  rni  •  X-  xi_  xiTxT-ij  counter-noticc 

purchase.     1  he  mnies  continue  the  property  of  the  landowner ;  —property 

and  although  he  cannot  remove  them,  neither  can  tiie  com-  jottrans- 

°  '  ferred — mere 

pany.^  "  Automatically  ...  a  fetter  is  placed  by  statute  on  automatic 
the  mine  owner.  ...  It  is  an  arbitrary  fetter,  debarring  the 
owner  from  dealing  with  a  given  area  of  land  in  a  particular 
way,  irrespective  of  whether  it  is  more  or  less  than  is  actually 
retjuired  for  the  support  of  the  railway,  and  whether  or  not 
substituted  support  is  supplied  by  shoring  or  other  means.®  .  .  . 
Nothing  but  a  statute  could  create  such  a  right,  and  a  statute 
has  created  it.*  Such  a  right  differs  from  a  right  of  support. 
...  In  particular  it  differs  in  this,  that  the  obligation  under 
it  is  purely  negative,  whereas  ...  a  right  of  support  to 
buildings  is  an  easement  not  purely  negative,  and  is  capable 
of  being  created  by  grant.^  The  counter- notice  .  .  .  does 
not  operate  to  make  a  contract  or  to  transfer  property.  It 
is  not  even  a  step  towards  a  contract  or  a  step  towards 
expropriation.  The  undertakers  acquire  no  property  in  the 
minerals.  The  property  remains  where  it  was.  The  mine 
owner  is  prohibited  from  working,  and  the  undertakers  are 
bound  to  make  full  compensation.     That  is  all.*'^ 

Where,  therefore,  a  colliery  company  gave  notice  of  inten-  Counter- 
tion  to  work;  and  a  railway  company  gave  a  counter-notice;  —stamp duty. 


1845.  See  Mid.  R.  Co.  r.  Hauuch- 
w()od,  &c.,  Co.,  20  Ch.  D.  561  ; 
Pouutney  r.  Clayton,  11  Q.  B.  D.  836  ; 
Mid.  R.  Co.  r.  Robinson,  37  Ch.  D 

395,  396  ;  Holliday  r.  Wakefield,  1891, 
A.  V.  100,  101. 

1  Mid.  R.  Co.  V,  Robinson,  37  Ch.  D. 

396,  per  Cotton,  L.  J.  ;  402,  405,  per 
Lindley  and  Lopes,  L.  JJ. 

»  Errington  v.  Met.  R.  Co.,  19  Ch. 
D.  575  ;  G.  N.  R.  Co.  v.  Inland  Rev. 
Comms.,  1899,  2  Q.  B.  657,  662, 1901, 
1  K.  B.  427,  428,  429  ;  BwUfa,  &c.  v. 
Pontypridd  Wat.  Co.,  1903,  A.  C.  428, 
429,  431,  432,  433  ;  Richard  and  G.  W. 
R.  Co.,  1905, 1  K.  B.  68. 

5  O.  N.  R.  Co.  r.  Inland  Rev. 
Comms.,  1901,  1  K.  B.  427,  428,  per 


Collins,  L.  J.  Cf .  the  position  of  a 
mine  owner  not  subject  to  the  Acts, 
ant€y  p.  286. 

*  G.  N.  R.  Co.  V.  Inland  Rev. 
Comms.,  1901,  1  K.  B.  428,  jpdr  Collins, 
L.  J.  A  similar  position  is  created 
under  some  of  the  special  Railway 
and  Canal  Acts  :  see  ajUe,  p.  326. 

*  G.  N.  R.  Co.  V.  Inland  Rev. 
Comms.,  sup.  428,  429,  per  Stirling, 
L.  J.  A  mere  negative  fetter  cannot 
be  created  by  grant :  see  antej  p.  286. 

*  BwUf a,  &c.  V.  Pontypridd  Wat.  Co., 
1903,  A.  C.  431,  jjer  Lord  Macnaghten  : 
see  also  Richanl  r.  G.  W.  R.  Co.,  1905, 
1  K.  B.  68  ;  James  Joiccy  &  Co.  and 
N.  E.  R.  Co.  W.  N.,  1906,  p.  226. 
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Wider  effect 
of  counter- 
notice  in 
some  respects. 


and  the  railway  company  paid  the  compensation;  and  the 
colliery  company  executed  an  instrument  under  seal  acknow- 
ledging receipt  of  the  amount  in  satisfaction  of  all  claims,  and 
undertaking  to  leave  the  coal  un worked  ;  it  was  held,  that  such 
instrument  was  chargeable  with  a  10s.  stamp  only,  and 
was  not  chargeable  with  ad  vdUyrem  stamp  duty.^  The  trans- 
action was  not  a  **  conveyance  on  sale  "  under  section  54  of  the 
Stamp  Act,  1891,  or  a  "sale"  of  property  or  any  interest  in 
property  under  the  schedule  to  the  Act.*  And  it  was  not  within 
section  60  of  the  Act,  which  imposed  a  charge  **  when  upon 
the  sale  of  any  .  .  .  right  not  before  in  existence  such  .  .  . 
right  is  not  created  by  actual  grant."  The  right  to  have  the 
coal  left  unworked  came  into  existence  when  the  counter-notice 
was  given ;  and  it  was  not  capable  of  being  acquired  by  a 
common  law  grant.^ 

In  so  far  as  the  property  in  the  mines  remains  in  the  land- 
owner, the  position  created  by  a  counter-notice  is  narrower 
than  that  created  by  a  purchase  at  the  commencement  of  the 
undertaking  under  the  Lands  CI.  Act,*  or  by  a  purchase 
at  a  subsequent  stage  under  the  powers  contained  in  many  of  the 
special  Railway  and  Canal  Acts.^  But  in  other  respects,  as 
compared  with  the  position  created  by  a  purchase  at  the  com- 
niericement  of  the  undertaking,  that  created  by  a  counter- 
notice  is  wider.  The  statutory  power  of  preventing  the 
working  of  a  mine  is  not  confined  to  mines  lying  under  lands 
within  the  limits  of  those  described,  nor  is  it  only  exercisable 
within  the  prescribed  time.  It  applies  to  mines  under  lands 
outside  the  limits ;  and  it  is  exercisable  at  all  times.^ 


When  claim- 
able. 


/.  Compensation. 

(a)  Value  of  Minerals. 
The  time  when  the  compensation  may  be  claimed  has  been 
already  considered."^ 


1  G.  N.  R.  Co.  r.  Inland  Rev. 
Comms.,  1901,  I  K.  B.  416  ;  affirming 
S.  C.  1899,  2  Q.  B.  652. 

8  G.  N.  R.  Co.  r.  Inland  Rev. 
Comms.,  1899,  2  Q.  B.  659,  662,  1901, 
1  K.  B.  416. 

^  G.  N.  R.  Co.  V.  Inland  Rev. 
Comms.,  1901,  IK.  B.  416  :   see  atUfij 


p.  286. 

<  Antf,  pp.  140—142. 

»  Ante^  p.  319  <5f  seq. 

«  Errington  v.  Met.  R.Cc,  19  Ch.  D. 
570,  575  ;  G.  N.  R.  Co.  r.  Inland  Re?. 
Comms.,  1899,  2  Q.  B.  657. 

'  Ante,  pp.  350 — 351. 
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The  compensation  to  be  paid  under  sections  78  and  79  of  Person  to  be 

compensated. 

the  Rail.  CI.  Act,  and  sections  22  and  23  of  the  Wat.  CI.  Act, 
as  the  price    of  stopping   an   intended   working,  means   the 
compensation  to  which  the  person  entitled  to  give^  the  statu- 
tory notice  is  individually  entitled  according  to  his  interest. 
If  the  person  so  entitled  may  remove  the  whole  produce  of  Extent  of 

interest. 

the  mine,  and  the  extent  of  his  tenure  will  enable  him  to  do 
so,  the  compensation  may  mean  the  entire  value  of  the 
minerals.  If  his  right  is  not  so  great;  if  he  cannot  take 
away  the  whole,  or  his  tenure  will  not  enable  him  to  do  so ; 
or  if  he  cannot  appropriate  to  his  own  benefit  the  whole  of 
the  produce  ;  the  compensation  means  that  part  of  the  entire 
value  which  is  proportionate  to  his  interest.  And  the  mere 
fact,  that,  in  cases  of  the  latter  kind,  it  may  often  be  a 
matter  of  extreme  difficulty  to  assess  the  compensation,  seems 
immaterial.^ 

The  compensation  to  be  paid  under  these  sections  can  only  Reversioner— 

s  o 

be  obtained  by  the  person  entitled  to  give  the  notice ;  and, 
where  the  lessee  is  the  person  entitled  to  give  it,  the  rever- 
sioner cannot  under  these  sections  obtain  compensation,  even 
though  he  ma}'^  show  a  right  of  his  own  to  be  compensated 
beyond  that  of  the  lessee.  In  such  a  case,  however,  the 
reversioner  may  resort  to  section  6^  of  the  Act  in  question. 

Thus  in  Smith  v.  Oreat  Western  Railway  Co^  the  company  Smith  v.G.W, 
purchased  land  without  the  subjacent  coal.  They  constructed 
a  part  of  their  railway  on  the  land  so  purchased.  The  land- 
owner afterwards  demised  the  coal.  The  lease  was  at  an 
acreage  rent ;  and  the  lessee  covenanted  to  work  out  all  tlie 
coal  during  his  term.  The  lessee  gave  the  company  notice  of 
his  intention  to  work.  The  company  compensated  the  lessee, 
and  the  coal  was  left  unworked.  The  lessee  afterwai-ds 
surrendered  the  lease  to  the  landowner;  and  the  latter  sold 
the  mine  to  the  defendant.     Shortly  before  the  expiration  of 

^  See,  as  to  this,  ante^  pp.  360,  361.  the   instance   put    by    Hellish,   L.  J. 

2  See  Smith  r.  G.  W.  E.  Co.,  3  A.  C.  (G.  W.  R.  Co.  i\  Smith,  2  Ch.  D.  252), 

178,  179,  180,  185,  188,  191  ;  and  cf.  of  a  woman  entitled  during  widow- 

Consett  Wat.  Co.  ».  Rltson,  22  Q.  B.  D.  hood. 

333 — 336,  per  Cave,   J.      As    to  the  »  As  to  s.  6,  see  aide,  pp.  334,  337. 

difficulty   which    may  sometimes  be  ^  3  A.  C.  165. 
met  in  assessing  thq  compensation,  see 
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Proportion  of 
compenflation 
payable  to 
lessee. 


AVhere  rever- 
sion settled — 
generally. 

Be  Barring- 
ton. 


the  term,  for  which  the  lease  had  been  granted,  the  defendant 
gave  the  company  notice  of  his  intention  to  work  the  coal  left 
unworked  by  the  lessee  ;  and  he  claimed  compensation  without 
regard  to  the  payment  previously  made  to  the  lessee.  The 
company  offered  compensation,  having  regard  to  their  previous 
payment ;  and  claimed  an  injunction.  It  was  held  by  the 
House  of  Lords,  that  the  legislature  could  never  have  intended 
that  the  company  should  be  obliged  to  pay  more  than  once 
for  the  same  coal;  and  that,  if  the  defendant  was  thereby 
prejudiced  in  respect  of  royalties  to  which  he  might  have  been 
entitled  under  the  lease,  the  legislature  had  provided  a 
special  method  of  compensating  him  under  section  6 ;  and  an 
injunction  was  granted.^ 

A  further  question  was  discussed,  but  not  decided,  in  Smith 
v.  Great  Western  Railway  Co?  The  company,  on  paying  the 
compensation  to  the  lessee,  took  from  him  a  covenant  to  con- 
tinue to  pay  the  acreage  rent.  The  lessee  failed  to  make  some 
of  the  payments  which  accrued  due  before  the  lease  was  sur- 
rendered. The  company  had,  by  tlieir  pleadings,  offered  to 
make  good  the  arrears  of  rent  to  the  lessor.  Lord  Cairns  said 
that,  but  for  the  offer,  he  should  have  felt  a  difficulty  in  granting 
the  injunction.®  Lord  Penzance,  on  the  other  hand,  con- 
sidered that  the  lessee  had  the  entire  interest  in  the  minerals, 
that  the  whole  compensation  money  had  therefore  been  properW 
paid  to  him,  and  that  the  company  were  not  bound  to  pay  for  the 
same  thing  twice  over.  The  latter  view  is  open  to  the  objection, 
that  the  lessee's  interest  in  the  minerals  was  subject  to  the 
payment  of  rent,  and  to  the  rights  of  the  lessor  in  case  such 
rent  was  not  paid. 

Questions  may  also  arise  as  between  persons  entitled  to  the 
reversion  inter  se. 

In  Re  Barringion,*  minerals  were  devised  in  trust  for  the 
defendant  for  life,  with  remainders  over.  The  minerals  were  in 
lease  at  the  testator's  death.  The  lessee  gave  a  railway 
company  notice  of  his  desire  to  work.      The  company  paid 


1  See  the  form  of  the  decree,  pp. 
183,  192,  193.  It  affirmed  G.  W.  R. 
Co.  V.  Smith,  2  Ch.  D.  235.  See  also 
Bwllfa,  &c.  V.  Pontypridd  Wat.  Co., 


1903,  A.  C.  426  (at  p.  430). 
«  3  A.  C.  165. 
3  At  pp.  181,  182. 
<  33  Ch.  D.  523. 
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compensation,  and  part  of  it  was  apportioned  in  respect  of  the 
lessor's  interest.  The  minerals  could  have  been  got  during 
the  life  of  the  defendant.  The  defendant  was  held  entitled 
to  the  apportioned  part.^ 

This  decision  has  not,  however,  been  followed.  In  Robin- 
son's Settlement  Trusts,^  it  was  intimated,  that  the  right  mode 
of  ascertaining  the  amount  of  compensation  to  be  paid  to  the 
tenant  for  life  would  be  to  ascertain  the  number  of  years 
within  which  the  minerals  could  be  worked,  and  then  to  divide 
the  compensation  into  the  same  number  of  parts,  and  to  give 
the  tenant  for  life  one  of  such  parts  every  year.  And  Cardigan 
V.  Curzon-Howe^  9LTiA  Re  FuUerton' s  Will^  are  actual  decisions  to 
a  similar  eflfect.  And  where  it  would  have  been  impossible 
to  work  the  minerals  in  equal  instalments,  the  compensation 
will  be  apportioned  according  to  the  areas  which  would  have 
been  worked  out  in  the  successive  years.^ 

Where,  in  such  a  case,  the  lessee  is  entitled  to  make  up 
shorts ;  and  the  shorts  exceed  the  reversioner's  compensation  ; 
the  lessee  is  not  entitled  to  immediate  payment  of  the  rever- 
sioner's compensation ;  shorts  being  only  a  right  of  set-off 
against  future  royalties  on  the  assumption  that  the  working 
continues.  But  if  he  continues  working,  and  paying  the  dead 
rent,  he  will  become  entitled  to  each  instalment  as  it  accrues.^ 

The  compensation  to  which  a  mine  owner  is  entitled,  who  is 
prevented  from  working,  must  be  ascertained  without  reference 
to  any  obligation  to  leave  support.^  The  fact,  however,  that 
there  were  other  mines  in  the  neighbourhood  which  might 
have  been  worked,  is  a  matter  to  be  considered.® 

And,  where,  under  such  circumstances,  mines  are  in  lease,  the 
position  is  in  substance  the  same.  Where  there  were  other 
mines  included  in  the  demise,  which  the  lessee  might  have 


Robinson's 
Trusts- 
Cardigan  r. 
Curzou- 
Howe — 
FuUerton's 
WiU. 


Where  rever- 
sion settled 
and  lessee 
entitled  to 
make  up 
shorts. 


Measure  of 
compensation 
— generally. 


Measure  of 
compensation 
— mines  in 
lease. 


*  The  decision  was  based  on  section 
74  of  the  Lands  CI.  Act,  which  relates 
to  the  taking  of  land,  "  where  less  than 
the  whole  fee  simple  thereof"  is 
acquired.  Cf.  the  decision  in  Robin- 
son's Settlement  Trusts,  1891.  3  Ch. 
132, 133,  which  arose  under  s.  69,  and 
is  cited  ante,  p.  127. 

»  1891,3Ch.  atp.  133. 


«  U  T.  L.  R.  550. 
*  1906,  2  Ch.  138. 
«  FuUerton's  WiU,  mp, 

6  Ih. 

7  See  G.  W.  R.  Co.  v.  Bennett,  L.  R. 
2  H.  L.  27,  the  facts  of  which  are 
stated  ante,  p.  348. 

^  James  Joicey  &  Co.,  &c.  and  N.  E. 
R.  Co...  1907,  1  K.  B.  at  p.  407. 
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Measure  of 
compensation 
— subsequent 
rise  in  value. 


Measure  of 
compensation 
— ^y'lM*  tertii. 


Interest. 


worked ;  and  where  he  could  not  have  worked  all  the  demised 
mines  during  the  term  ;  tlie  measure  of  his  compensation  is  the 
mere  increased  cost  of  working  such  other  mines.  All  the 
circumstances  must  be  considered.  On  the  other  hand  the 
reversioner  is  in  such  a  case  entitled  to  compensation  for  the 
injur}'  to  his  reversion  ;  and  not  merely  for  his  loss  of  royalty. 
He  will  be  unable,  when  the  lease  falls  in,  to  work  the  mines 
mentioned  in  the  counter-notice ;  and  he  will  have  lost  other 
mines,  which  in  the  ordinaiy  course  the  lessee  would  have  left.* 

'*  Full  compensation  "  is  to  be  made ;  ^  and  payment  is  to 
be  made  for  all  "  expenses  and  losses."^  It  follows,  that,  in 
assessing  the  compensation,  the  possible  rise  or  fall  of  prices 
and  wages  ought  to  be  considered.^  But  it  also  follows,  that 
when  coal  rises  in  value  subsequently  to  the  date  of  the  counter- 
notice,  but  before  the  compensation  is  assessed,  the  coal  owner 
is  entitled  to  have  the  fact  of  the  rise  taken  into  consideration.' 

Although  a  person  is  only  entitled  to  be  compensated 
according  to  the  extent  of  his  interest,^  a  mine  owner  bound, 
as  between  himself  and  the  surface  owner,  to  leave  support  for 
the  surface,  is  entitled  under  the  Bail.  CI.  Act  to  receive  com- 
pensation as  if  he  were  not  so  bound.  This  follows  from 
Pountney  v.  ClaytonP  It  has  been  decided,  that  the  position 
is  the  same  under  the  Wat.  CI.  Act.®  But  other  cases  under 
the  latter  Act  contain  dicta  to  the  contrary.^ 

The  mine  owner  is  not  entitled  to  interest  for  the  time  between 
the  giving  of  the  notice  and  the  date  of  an  award  fixing  the 
amount  of  the  compensation.  The  position  diflfers  from  that 
under  some  of  the  special  Railway  and  Canal  Acts.^^ 


*  James  Joicey  &  Co.,  &c.  and  N.  E. 
R.  Co.,  1907,  1  K.  B.  402  ;  reversing 
S.  C,  1906,  1  K.  B.  195. 

*  See  s.  (■)  of  each  Act,  antey  pp.  334, 
337. 

8  S.  81  of  Rail.  01.  Act,  a)ite,  p.  336  ; 
s.  25  of  Wat.  01.  Act,  atite,  p.  340. 

*  Bwllfa,  &c.  r.  Pontypridd  Wat. 
Co.,  1903,  A.  C.  429,  431,  432. 

6  S.  C.  426,  reversing  8.  0.  1902, 
2  K.  B.  135,  and  restoring  S.  C.  1901, 
2  K.  B.  798.  See  also  Richard  and 
G.  W^  R.  Co.,  1905,  1  K.  B.  68. 

^  See  ante,  p.  365. 


Ml  Q.  B.  D.  820.  See  ante,  p.  357. 
Of.  the  law  under  Acts  like  the  Dudley 
Canal  Act,  ante^  p.  325. 

*  Wigan  Corporation  r.  Wigan 
Cannel,  &c.,  Co.,  May  loth,  1902,  per 
Eady,  J. 

8  See  Manchester  Corporation  *•. 
New  Moss  Colliery,  1906,  2  Ch.  572, 
per  Vaughan  Williams,  L.J.  See  also 
per  Cave,  J.,  in  Consett  Wat.  Co.  r. 
Ritson,  22  Q.  B.  D.  335. 

10  Richard  and  G.  W.  R.  Co..  1905, 
1  K.  B.  68  ;  cf .  Fletcher  r.  L.  &  Y.  R. 
Co.,  1902,  1  Ch.  901,  ante,  p.  325. 
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Where  the  parties  do  not  agree  as  to  the  amount  of  com-  How  recover- 

.  .  .  able, 

pensation  under  section  78  of  the  Rail.  CI.  Act,  or  section  22 

of  the  Wat.  CI.  Act,  "  the  same  shall  be  settled  as  in  the  other 
cases  of  disputed  compensation."  These  words  refer  to  the 
practice  under  the  Lands  CI.  Act  as  regards  disputed  com- 
pensation. It  follows  (1)  that  the  claimant  may  have  arbitration, 
or  the  verdict  of  a  jury,  at  his  option  ;  ^  and  (2)  that,  if  he  has 
recourse  to  arbitration,  and  if  the  company  refuse  to  take  up 
the  award,  and  furnish  him  with  a  copy,  he  may  have  a 
mandamus.^  And,  as  regards  the  latter  point,  it  is  no  answer 
on  the  part  of  the  company  to  say,  that  they  joined  in  the 
arbitration  under  protest,  and  that  the  arbitrator  had  no 
jurisdiction.  If  the  arbitrator  has  no  jurisdiction,  this  is  a 
matter  that  can  be  raised  in  proceedings  to  enforce  the  award, 
but  not  on  an  application  for  a  mandamus.^ 
The  bond  required  to  be  given  under  section  85  of  the  Lands  Bond  under 

.  .  Lds.  CI.  Act. 

CI.  Cons.  Act,  1845,  by  a  company  desirous  of  entering  upon 
lands  before  agreement  come  to,  award  made,  or  verdict  given, 
does  not  include  within  its  condition  compensation  for  minerals 
under  sections  78  and  81  of  the  Rail.  CI.  Act,  or  under  sec- 
tions 22  and  25  of  the  Wat.  CI.  Act,  but  only  the  purchase 
money  for  the  lands  taken,  and  compensation  for  the  execution 
of  the  works.* 

(fi)  Mining  Communications. 
It  the   working  of  mines  under  a   railway,   or  within  the  Mining  com- 

.,-,..  .  x^ii  i»  vjj    munications 

prescribed  distance,  is  prevented  by  reason  of  apprehended  under  ss.  80 
injury  to  the  railway,  the  owners,  lessees,  and  occupiers  of  gp^^ve^AtOs 
such  mines,  ''and  whose  mines  shall  extend  so  as  to  lie  on 
both  sides  of  the  railway,"  may,  under  section  80  of  the  Bail. 
01.   Act,   make   such   communications   between    such    mines 


^  Under  s.  68  of  the  Lds.  CI.  Act : 
seeR.  r.  L.  &  N.  W.  R.  Co.,  1894,  2 
Q.  B.  512.  As  to  setting  aside  the 
▼erdict  of  a  jury  fixing  the  amount  of 
compensation,  see  the  Colonial  case  of 
Brown  r.  Comm.  for  Railways,  15 
A.  C.  240. 

«  Under  s.  35  of  the  Lds.  CI.  Act: 
see  R.  r.  L.  k  N.  W.  R.  Co.,  svp. 

3  L.  to  N.  W.  R.  Co.  r.  Walker,  1900, 
A.  C.  109.    The  matter  was  accord- 

M.M. 


ingly  raised  in  proceedings  to  enforce 
the  award,  where  it  was  held,  that  the 
arbitration  and  award  were  ultra  vires^ 
and  that  the  mine  owner  was  not 
entitled  either  to  the  sum  awarded,  or 
to  the  costs  of  the  arbitration  :  see 
L.  &  N.  W.  R.  Co.  r.  Walker,  1903, 
A.  C.  289;  ante,  p.  295. 

*  £x  parte  J^etith  And  Brecon  R.  Co., 
2  Ch.  D.  201. 

24 
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Not  necessary 
that  mines 
should  be 
within  pre- 
scribed 
distance. 


Necessary 
that  com- 
munications 
should  be 
under  rail- 
way or  water- 
works. 


Necessary 
that  mines 
should  lie  on 
both  sides  of 
railway — 
Mid.  Rail.  Co. 
r.  Miles. 


through  the  intervening  mines  as  may  be  requisite  to  enable 
them  to  work  them.  But,  under  the  same  section,  no  such 
communication  may  be  of  greater  dimensions  than  those 
prescribed.  Nor  may  the  same  be  cut  or  made  upon  any  part 
of  the  railway  or  works,  or  so  as  to  injure  the  same,  or  to 
impede  the  passage  thereon.^  And,  by  section  82,  if  any 
damage  be  sustained  by  the  owner  of  the  lands  lying  over  the 
mines,  the  working  whereof  shall  have  been  so  prevented,  bv 
means  of  the  making  of  any  such  communication,  the  compaDv 
are  boimd  to  make  him  full  compensation.^  Section  24^  of  the 
Wat.  CI.  Act  is,  in  most  respects,  similar  to  section  80  of  the 
Rail.  CI.  Act ;  but  the  former  Act  contains  no  provision  similar 
to  section  82  of  the  latter. 

It  is  not  necessary  that  the  mines  so  '*  extending  "  should 
be  within  the  prescribed  distance.  The  heading  of  the  sections, 
**  And  with  respect  to  mines  lying  under  or  near  the  railway, 
be  it  enacted,"  ^  includes  mines  which  lie  at  a  greater  distance 
than  forty  yards.^ 

It  is,  however,  necessary  that  the  mining  communications 
should  be  under  the  railway  or  waterworks.  A  mine  owner 
will  not  be  permitted  to  enter  upon  and  across  a  line  of 
railway,  in  order  to  reach  and  work  his  mines  on  the  other 
side.^  And  it  is  immaterial,  as  in  the  case  of  clay  and 
gypsum,  that  such  mines  can  practically  be  worked  only  from 
the  surface.  But  in  neither  case  does  he  suffer  loss.  For  he 
is  entitled  to  damages  under  section  81 ;  and  he  is  so  entitled, 
as  well  where  he  is  obliged  to  work  under  disadvantages,  as 
where  he  is  prevented  from  working  altogether.^ 

And  it  is  essential,  under  section  80  of  the  Bail.  CI.  Act, 
that  the  mines  in  question  should  *'  extend  so  as  to  lie  on  both 
sides  of  the  railway."®      In  Midland  Railway  Co,  v.  MUes^  a 


1  Ante,  p.  336. 

a  lb, ;  Re  Gerard  and  L.  &  N.  W. 
R.  Co.,  1891,  2  Q.  B.  921. 

8  AfUe,  p.  340. 

^  See  antey  p.  334. 

*  See  Mid.  K.  Co.  r.  Miles,  30  Ch.  D. 
640,  per  Pearson,  J.  As  to  the  right 
of  support,  see  ante,  pp.  358,  3.59. 

«  Mid.  K.  Co.  r.  Miles,  xwy;.  (>39, 640. 

'  lb,  640,  641.     See  also  lie  Gerard 


and  L.  k  N.  W.  R.  Co.,  1894,  2  Q.  B. 
921.  It  is  not  inconsistent  with  this 
result,  that  the  mine  owner  may  be 
entitled  to  work  the  same  class  of 
minerals  under  the  railway  by  quarry- 
ing them  :  see,  as  to  this,^io«/,  p.  41('». 

®  There  are  no  similar  words  iu  s,  24 
of  the  Wat.  CI.  Act. 

9  30  Ch.  D.  634  ;  33  Vf.  632, 
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railway  compaii}',  who  afterwards  became  the  plaintiff  company, 
bought  two  pieces  of  land,  without  the  mines  ;  and  on  parts  of 
such  pieces  of  land  they  made  two  railways,  railway  A.  to  the 
left  and  railway  B.  to  the  right.  Such  pieces  of  land  adjoined 
other  land  of  the  vendor  lying  to  the  right  of  railway  B.  Part 
of  such  pieces  of  land  lay  to  the  left  of  railway  A.,  and  became 
superfluous.  The  vendor  afterwards  sold  to  Clarkson  so  much 
of  the  land  lying  to  the  right  of  railway  B.  as  immediately 
adjoined  the  railway.  The  defendant  was  the  successor  in 
title  of  the  vendor.  The  defendant  acquired  the  superfluous 
land  to  the  left  of  railway  A. ;  and  he  afterwards  acquired  a 
right  of  way  over  the  land  previously  sold  to  Clarkson,  for  the 
purpose  of  working  the  minerals  under  the  land  between  the 
railways.  Finally  the  plaintiff  company  paid  for  the  mines 
under  the  sites  of  the  railways.  It  was  admitted,  that,  as  the 
defendant  was  the  owner  of  the  mines  on  both  sides  of  rail- 
way A.,  he  was  entitled  to  work  the  mines  under  the  land 
between  the  railways  by  means  of  passages  made  imder  rail- 
way A.^  But  it  was  held,  that,  as  he  was  not  owner,  lessee, 
or  occupier  on  both  sides  of  railway  B.,  but  had  a  mere  right 
of  way  over  the  land  previously  sold  to  Clarkson,  he  was  not 
entitled  to  work  the  mines  under  the  land  between  the  railways 
by  means  of  passages  made  under  railway  B.^ 

And  it  was  held  that  in  the  latter  respect  his  position  was  Other  mining 
not  affected  by  the  doctrine  of  a  wa}'  of  necessity.     No  right  tiona— wayof 
founded  upon  the  doctrine  could  apply  when  the  defendant's  ^e^^essity. 
predecessor  sold   to   the   railway   company ;  for  it  was   then 
within  his  power  to  work  the  mines  under  the  land  between 
the  railways  by  means   of  passages   made  under  railway  B. 
And  any  right  founded  upon  the  doctrine,  when  the  defendant's 
predecessor  sold  to  Clarkson,  would  be  a  right  as  between  the 
defendant's  predecessor  and  Clarkson,  to  which  the  railway 
company  were   no   parties.'*      However,   a  mine  owner  who 
cannot  resort,  and  never  could  have  resorted  to  section  80  of 
the  Rail.  01.  Act  or  section  24  of  the  Wat.  CI.  Act ;  to  enable 
him  to  work  the  mines  in  question ;  may  be  entitled  to  w^ork 
them  under  the  doctrine  of  a   way  of  necessity.     Thus  the 

»  See  33  Ch.   D.  at  pp.   643,  648,  «  See  p.  649. 

04IK  »  See  p.  644. 

24—2 
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Damage  by 
severance. 


When  claim- 
able. 

Probable 
difference 
between 
earlier  and 
later  parts 
of  each 
section. 


Circum- 
stances uudei 


owner  of  ironstone  or  limestone,  ordinarily  got  by  surface 
operations,  is  entitled,  if  he  is  not  compensated,  to  enter 
upon  the  surface  of  a  railway  and  break  it  up,  in  order  to 
reach  and  work  the  ironstone  or  limestone.^  So,  where  the 
barrier,  instead  of  being  horizontal,  is  vertical.  A  mine  owner 
may  be  entitled  to  pierce  such  a  barrier  to  reach  and  work  his 
mines.^  And  in  either  case  it  is  immaterial  that  the  barrier 
itself  consists  or  partly  consists  of  other  mines  which  he  has 
previously  sold  to  the  company.^ 

(y)  Damage  by  Severance, 

By  section  81  of  the  Rail.  CL  Act  the  company  are  bound 
'*  from  time  to  time"  to  pay  **to  the  owner,  lessee,  or  occupier 
of  any  such  mines  extending  so  as  to  lie  on  both  sides  of  the 
railway,  all  such  additional  expenses  and  losses,"  as  may 
be  incurred  by  severance,  or  by  interruption  to,  or  interference 
with  his  working,  and  for  any  minerals  not  purchased  by  the 
company  which  he  is  prevented  from  working.*  Section  25  of 
the  Wat.  CI.  Act  contains  somewhat  similar  provisions.^ 

The  time  when  damages  may  be  claimed  has  been  already 
considered.® 

It  will  be  noticed  that  the  earlier  part  of  each  of  these 
sections  is  confined  to  mines  ''extending  so  as  to  lie  on  both 
sides  "  ;  resembling  in  this  respect  section  80  of  the  Rail.  CI. 
Act,  and  making,  therefore,  the  decision  in  Midland  Railway 
Co.  V.  Miles  ^  applicable.®  The  later  parts  of  sections  81  and 
25  of  the  respective  Acts  apply  to  **  any  minerals  not  pur- 
chased.'*® But  it  is  by  no  means  certain  that  the  words  in  the 
earlier  part  of  each  section  do  not  govern  the  whole  section.^^ 

Damages   for   severance   cannot,   of  course,    be   obtained, 

1  See  jfO)ftj  pp.  413  et  seq.,  where  the      thereof  as  aforesaid  "  :  see  as  to  the 


law  on  this  subject  is  discussed  and 
stated. 

2  See  In  re  Gerard  and  L.  k  N.  W.  R. 
Co.,  1895,  I  Q.  B.  4GG,  per  Lord  Ksher  ; 
471,  ^r  Rigby,  L.  J. 

'  See  S.  C.  The  barrier  in  question 
consisted  of  the  minerals  included  in 
the  notice  to  treat. 

*  Ante,  p.  336. 

*  Ante,  p.  340.  S.  25  also  contains 
the  words  "  or  by  reason  of  such 
apprehended  injury  from  the  working 


effect  of  this,  ante^  p.  Sol. 

•  Ante,  p.  352. 

■  33  Ch.  D.  632  :  see  ant£,  pp.  370, 
371. 

»  See  Holliday  r.  Wakefield,  20 
Q.  B.  D.  710./>er  Cave,  J. 

9  See  ib,  710,  7U,per  Cave,  J. 

10  Fry  and  Lopes,  L.  JJ.,  and  Lord 
Bramwell  thought  that  they  did  :  see 
HoUiday  r.  Wakefield,  20  Q.  B.  D. 
717,  719,  1891,  A.  C.  88.  Lord  Esher 
thought  that  they    did  not :  see  20 
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where  the  portion  taken  does  not  actually  contain  within  itself  which  claim 

.!••  •A'lnij  J   '       3   •      May  be  made. 

the  minmg  communication/  Such  damages  were  claimed  m 
Midland  Railway  Co,  v.  Miles,^  the  facts  of  which  have  been 
already  stated.^  It  was  there  held,  that  the  defendant  was 
not  debarred  from  working  the  mines  under  the  land  between 
the  railways ;  and  that  he  was  not  therefore  entitled  to 
damages  upon  that  footing.  He  could  not  be  so  debarred, 
having  regard  to  his  right  to  work  by  means  of  passages  made 
under  railway  A.  And  the  inability  which  his  predecessor 
voluntarily  came  under,  to  work  by  means  of  passages  made 
under  railway  B.,  could  not  alter  his  position  to  the  disadvantage 
of  the  compan}'.  The  company  would  otherwise  be  under  an 
obligation,  not  merely  to  pay  for  mines,  the  working  of  which 
they  stopped,  but  to  pay  for  adjoining  mines,  which  it  was 
possible  to  work,  and  to  the  working  of  which  they  oflFered  no 
objection.  But  it  was  also  held,  that,  if,  through  being  obliged 
to  work  the  mines  in  question  by  means  of  passages  under 
railway  A.,  he  was  put  to  any  extra  expense,  he  would  be 
entitled  to  damages  under  section  81.* 

Where  the  parties  do  not  agree  as  to  the  amount  of  losses  How  recover- 
or  expenses  under  section  81  of  the  Rail.  CI.  Act,  or  section  25  ^ 
of  the  Wat.  CI.  Act,  "  the  same  shall  be  settled  by 
arbitration."  The  claimant  has  not,  therefore,  an  option  to 
have  a  jury,  as  under  sections  78  and  22  of  the  respective 
Acts.^  Where,  however,  he  does  not  claim  independently 
under  section  81  or  25  of  the  Act  in  question,  but  his  claim 
is  merely  consequential  to  a  claim  under  section  78  or  22,  he  will 
be  treated  as  proceeding  under  section  78  or  22  ;  and  his  claim 
will  accordingly  be  determinable  under  the  Lands  CI.  Act.* 

It  has  been   already  stated,  that  the  bond  required  to  be  Bond  under 
given  under  section  85  of  the  Lands  CI.  Act  does  not  include  ^°       *    °*' 
within  its  condition  compensation  under   section   81    of  the 
Rail.  CI.  Act,  or  section  25  of  the  Wat.  CI.  Act.^ 

Q.  B.  D.  715.    Lord  Herschell  thought  *  See  a7ite,  p.  369 :  see  R.  r.  L.  k 

it  doubtful :  see  1891,  A.  C.  105,  106.  N.  W.  R.  Co.,  1894,  2  Q.  B.  519,  520. 

*  Re  Huddersfield  and  Jacomb,  17  ^  See  R.  v,  L.  &  N.  W.  R.  Co.,  sup. 
Eq.  476.  520,  521.    As  to  the  effect  of  includ- 

*  33  Ch.  D.  632.  ing  such  claims  as  that  in  respect  of  a 

*  Ante,  pp.  370,  371.  fire  in  the  mine,  see  S.  C.  at  p.  521. 

*  See  also  S.  C.  30  Ch.  D.  640,  641,  '  See  aide,  p.  369.    As  to  "  injurious 
per  Pearson,  J. ;  ante,  p.  370.  affection," seefurthera/t/^, pp.  144 e^^^y. 
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No  obligation 


to  give 
counter- 
notice. 


Power  to 
work  in 
default  of 
counter- 
notice. 


g.  Working  in  absence  of  Counter-notice. 

There  is  no  obligation  on  a  railway  or  waterworks  company, 
under  sections  78,  79,  81,  of  the  Rail.  CL  Act,  or  sections  22, 
23,  25,  of  the  Wat.  CI.  Act,  to  give  a  counter-notice,  and 
make  compensation.  They  may,  if  they  prefer,  allow  the 
working  to  proceed.^  And  if  they  determine  to  stop  the 
working  of  any  particular  mines,  and  it  is  nevertheless  possible 
to  work  the  adjoining  mines,  it  is  only  in  respect  of  the  mines 
the  working  of  which  they  stop  that  compensation  can  be 
obtained.  They  are  under  no  obligation  to  pay  for  adjoining 
mines,  which  it  is  possible  to  work,  and  to  the  working  of 
which  they  oflfer  no  objection.^  They  may  have  to  pay  damages 
for  severance  in  respect  of  such  adjoining  mines  under  section  81 
of  the  Rail.  CI.  Act,  or  section  25  of  the  Wat.  CI.  Act.  But  the 
provisions  for  this  purpose  have  a  wholly  diflFerent  object; 
and  the  amount  recoverable  thereunder  is  usually  much 
smaller.* 

The  mine  owner's  power  to  work,  in  default  of  a  counter- 
notice,  is  given  by  section  79  of  the  Rail.  CI.  Act,  and  section 
23  of  the  Wat.  CI.  Act.  The  former  section  provides  that  it 
shall  be  lawful  *'to  work  the  said  mines  or  any  part  thereof  for 
which  the  company  shall  not  have  agreed  to  pay  compensation, 
so  that  the  same  be  done  in  a  manner  proper  and  necessary 
for  the  beneficial  working  thereof,  and  according  to  the 
usual  manner  of  working  such  mines  in  the  district  where  the 
same  shall  be  situate  ;  "^  and  it  also  provides  for  making  good 
damage  caused  by  **  improper  "  working.^  Whether  or  not 
the    difference   was  intentional,   the  language    of   the    latter 


1  Mid.  R.  Co.  r.  Miles,  30  Ch.  D. 
638,  639  ;  HoUiday  r.  Wakefield,  1891, 
A.  C.  87,  88  97  ;  Re  Gerard  and  L.& 
N.  W.  R.  Co.,  1895,  I  Q.  B.  466,  467  ; 
Manchester  Corporation  r.  New  Moss 
Colliery,  1906,  2  Ch.  564  :  see  also 
Clippens  Oil  Co.  v.  Edinburgh,  &c., 
Trustees,  24  Scot.  L.  R.  398 :  cf .  the 
position  under  Acts  like  the  Dudley 
Canal  Act,  mite^  p.  319.  Cf.  as  to 
purchasing,  ante^  pp.  141 — 143. 


2  See  Mid.  R.  Co.  v.  Miles,  33  Ch.  D. 
649—651. 

8  See  ih.  ;  see  also  atUe^  pp.  372, 373. 

^  See  G.  W.  R.  Co.  v,  Bennett,  L.  R. 
2  H.  L.  39,  42  ;  Pountney  r .  Clayton, 
11  Q.  B.  D.  835,  837,  844  ;  Mid.  R.  Co. 
r.  Miles,  30  Ch.  D.  639,  33  ih.  646. 

*  See  G.  W.  R.  Co.  r.  Bennett,  L.  R. 
2  H.  L.  39  ;  Mid.  R.  Co.  r.  Robinaon, 
15  A.  C.  27. 
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section  is  not  in  terms  the  same.  The  section  provides,  that 
it  shall  be  lawful  ''  to  work  the  said  mines  and  to  drain  the 
same  by  means  of  engines  or  otherwise,  as  if  this  Act  and  the 
special  Act  had  not  been  passed,  so  that  no  wilful  damage  be 
done  to  the  said  works,  and  so  that  the  said  mines  be  not 
worked  in  an  unusual  manner;"  and  it  also  provides  for 
making  good  damage  caused  by  "unusual"  working. 

In  the  absence  of  a  counter-notice  under  the  Rail.  CI.  Act,  Generally, 
the  mine  owner  may  destroy  the  surface  by  working  the 
subjacent  or  lateral  minerals  by  underground  workings.'  And 
it  is  immaterial,  whether  such  minerals  are  held  under  the  same 
title  as  that  of  the  vendor  to  the  company,  or  not.^  And  in  the 
absence  of  a  counter-notice  under  the  Wat.  CI.  Act,  the  same 
principle  would  probably  be  held  to  appl}'  to  working  subjacent 
or  lateral  minerals  by  underground  workings,  if  held  under  the 
same  title  as  that  of  the  vendor.^ 

Manchester  Corporation  v.  New  Moss  Colliery^  was  a  decision  Wat.  Cl.  Act 
under  the  Wat.  Cl.  Act,  and  the  minerals  in  question  were  lateral  coriwration 
minerals  not  held  under  the  same  title  as  that  of  the  several  !:•  ^?^  ^^^ 

Colliery. 

vendors.     The  facts  have   been   already  stated.^     It  was,   as 

regards  the  injmy  due  to  workings  within  the  forty  yards,  held, 

reversing  the  decision  of  Farwell,  J.,^  that,  in  default  of  the 

counter-notice,  the  parties  were  remitted  to  their  common  law 

rights  ;  "  the  corporation,  on  the  one  hand,  not  being  entitled 

to  any  protection  in  respect  of  the  greater  weight  imposed 

upon  the  land  by  reason  of  the  reservoirs  and  other  works,  and 

the  mine  owners,  on  the   other   hand,  not   being   at   liberty 

to  do  anything  which  would  at  common  law  have    been  an 

actionable  nuisance."'' 

The  following  observations  may  be  made  upon  this  decision :  Observations 

thereon. 

(1)  The  case  was  decided  upon  the  words  **  as  if  this  Act  and  the 
special  Act  had  not  been  passed,"  and  appears  to  give  them  a 
narrower  meaning  than   they   were   intended   to   bear.     The 

'  See    Roabon    Brick,  &c.,   Co.    r.  '  See  Manchester  Corporation  r.  New 

G.  W.  R.  Co.,  1893,  1   Ch.  467,  per  Moss  CoUiery,  1906,  2  Ch.  pp.  572—3, 

Bowen,  L.J.    The  same  case  decided,  per  Vaughan  Williams,  L.  J. 

that  he  had  a  similar  right  as  regards  *  1906,  2  Ch.  564. 

minerals  ordinarily  g[ot  from  the  sur-  *  Anfej  pp.  358,  351). 

face  :  9eepo»t,  pp.  414,  415.  «  1906, 1  Ch.  278. 

2  See  ante,  p.  355.  7  See  1906, 2  Ch.  576,  jter  Hardy,  L.  J. 
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words  were  apparently  intended  to  refer  merely  to  the  fetter 
put  upon  the  mine  owner  by  section  22,  and  not  to  the 
extent  to  which  he  might  work  in  the  future.  (2)  The  deci- 
sion appears  to  give  no  satisfactory  effect  to  the  words  "  wilful 
damage  "  and  '^  unusual  manner."  (8)  As  a  different  principle 
applies  under  the  Bail.  CI.  Act,  the  decision  attributes  to  the 
legislature  an  intention  to  make  in  this  respect  a  distinction 
between  railways  and  waterworks,  the  motive  for  which  it  would 
be  difficult  to  explain. 


Right  to 
inspect. 


S.  27  of  Wat. 
CI.  Act. 


ft.  Right  to  inspect, 

A  company  purchasing  land  under  the  Bail.  Gl.  Act  may 
enter  and  inspect  the  mines,  and  make  use  of  the  mining 
machinery^  for  the  purpose  of  ascertaining,  whether,  in  their 
working,  sufficient  support  is  left  for  the  railway.  And,  in 
a  proper  case,  they  may  compel  the  mine  owner  to  take 
all  necessary  precautions  for  the  protection  of  the  railway.^ 
And  the  Wat.  CI.  Act  contains  provisions  of  a  somewhat 
similar  kind.^ 

i.  Section  27,   Wat.  CI.  Act. 

There  is  no  provision  in  the  Rail.  CI.  Act  corresponding 
with  section  27'  of  the  Wat.  CI.  Act.  Under  sections  78,  79/ 
of  the  Rail.  CI.  Act  and  sections  22,  23,^  of  the  Wat.  01.  Act, 
the  mine  owner  has  no  power  to  compel  the  company  to  com- 
pensate him  for  the  mines.  His  remedy,  if  they  refuse  to 
compensate,  is  to  proceed  to  work  his  mines.  In  the  case  of  u 
railway  this  is  sufficient.  For  the  only  injury  which  can  ensue 
is  injury  to  the  railway.  But,  in  the  case  of  waterworks,  the 
result  of  the  working  may  be  not  only  to  injure  the  waterworks, 
but  to  drown  the  mines.  Section  27  of  the  Wat.  CI.  Act  was 
meant  to  meet  this  case.  The  effect  of  it  is  to  preserve  to  the 
mine  owner  his  common  law  right  to  an  action,  in  case  his 
mine  is  injured  by  the  escape  of  the  water;*  and  to  preclude 
waterworks  undertakers  from  sheltering  themselves  behind  the 


1  See  8  &  9  Vict.  c.  20,  ss.  83—85, 
ante,  pp.  336,  337  ;  G.  W.  R.  Co.  r. 
Bennett,  L.  R.  2  H.  L.  42. 

a  See  s.  26  ;  ante,  p.  341. 


'  A?iie,  p.  341, 

*  Ante  J  p.  336. 

«  Ante,  pp.  339,  340. 

^  As  to  this,  Becj)ogty  p,  464. 


PABT  D.,  8BCT.  4.]       AND  WATERWORKS  CLAUSES  ACTS. 


377 


authority  of  the  statute.^  And  if  so,  it  may  be,  that  the 
mine  owner  is  not  merely  entitled  to  recoyer  damages  for  the 
injury  after  it  is  done ;  but  that,  in  a  proper  case,  he  may 
have  an  injunction  to  restrain  it.^  Mines  outside  the  prescribed 
distance  are  within  section  27.^ 

k.  PurcJiases. 

The  nature  and  extent  of  the  power  of  a  railway  or  waterworks  Nature  and 
company  to  purchase  mines  have  been  already  stated.^  power. ° 

And,  as  has  been  already  seen,  there  is  no  obligation  on  a  No  obligation 
railway   or  waterworks   company   to   purchase  mines.     They      ^"^^  *^^* 
may,  if  they  prefer,  allow  the  working  to  proceed.*^ 


I.  Pub.  Health  Act,  1888. 

The  decisions  in  In  re  Dudley,^  and  similar  cases,^  under  Generally, 
the  Pub.  Health  Act,  1875,  and  the  Gas  CI.  Act,  led  to  great 
practical  inconvenience ;  and  the  Acts  were  altered  by  the 
Pub.  Health  Act,  1875  (Support  of  Sewers),  Amendment  Act, 
1883;  the  provisions  of  which  have  been  already  stated.®  The 
title  of  this  Act  is  ill  chosen,  and  many  of  its  provisions  are 
ill  drawn.  This  is  the  more  regrettable,  because  it  is  an  Act 
of  growing  importance,  in  proportion  to  the  growing  "sanitary" 
requirements  of  the  community. 

Notwithstanding  its  title,  the  Act  is  not  confined  to  sewers.   Scope  of  Act. 
The  expression  **  sanitary  work  "  as  defined  in  the  Act  applies 
also  to  works  of  drainage,  lighting,  and  water  supply.® 

The  Act  incorporates,  with  modifications,  the  provisions  of  General  effect, 
the  Wat.  CI.  Act  with  respect  to  mines.     Its  general  eflFect 


»  See  Holliday  r.  Wakefield,  1891, 
A.  C.  87,  88,  jMtr  Lord  Bramwell,  90, 
j)er  Lord  Halsbury,  101,  per  Lord 
Watson,  103,  per  Lord  Herechell ; 
Manchester  Corporation  v.  New  Moss 
<>)lliery,  1906,  1  Ch.  293,  294,  jjer 
FarweU,  J. 

^  See  Holliday  r,  Wakefield,  »iip, 
89,  per  Lord  Bramwell ;  see  also 
20  Q.  B.  D.  708,  per  Mathew,  J. 
See,  however,  1891,  A.  C.  101,  per 
Lord  Watson,  who  thong^t  that  the 
undertakers  might  pay  damages,  if 
they  "preferred  not  to   remove   the 


nuisance."  See  also  the  provisions 
as  to  the  security  of  reservoirs  con- 
Uined  in  26  &  27  Vict.  c.  93,  ss.3— 10. 
3  See  Holliday  i?.  Wakefield,  1891, 
A.  C.  101,  per  liord  Watson.  As  to  such 
mines,  see  further  afite^  pp.  358 — 3(50. 

*  Ante,  pp.  140  ^  seq. 

*  See  ante,  p.  374.  Cf.  as  to 
making  compensation  ante,  pp.  365 
f'f  neq, 

*  «Q.  B.  D.  86,  «/«/<?,  p.  314. 
«  See  ante,  pp.  314,  315. 

8  Ante,  pp.  341—343. 

9  See  8.  2,  ante,  p.  341, 
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Mines  outside 

prescribed 

distance. 


Deposit  of 
plans. 


Retrospective 
effect. 


Savings  from 
Act. 


is  to  place  sewers  and  other  sanitary  work  constructed  bj  a 
local  authority  on  a  similar  footing  to  railways  and  water- 
works constructed  under  the  Bail,  and  Wat.  CI.  Acts;  and 
therefore  to  negative  the  application  of  the  doctrine  of  implied 
grant.^ 

Sub-section  2  of  section  8  provides  that  the  local  authority 
may  specify  and  define  the  nature  and  extent  of  support  which 
they  require  to  be  left,  and  that  their  notice  for  that  purpose 
may  extend  to  minerals  beyond  the  forty  yards  limit,  or  to 
such  less  distance  as  they  think  fit.  There  is,  therefore,  a 
difference  in  this  respect  between  this  Act  and  the  Bail,  and 
Wat.  CI.  Acts/^ 

Compliance  with  sub-section  3  of  section  3  (so  far  as  that 
enactment  is  not  saved  by  section  5^)  is  a  condition  precedent 
to  the  right  of  a  local  authority  to  recover  for  injury  firom 
subsidence.* 

For  the  purpose  of  negativing  the  doctrine  of  implied  grant 
the  Act  is  retrospective.  The  expressions  "sanitary  work" 
and  "  Sanitary  Act,"  as  defined  in  section  2,  mean  existing, 
as  well  as  future,  "works"  and  "Acts";  and  the  section  which 
negatives  the  doctrine  (section  4)  refers  to  existing,  as  well  as 
future,  "  works."  The  result  was,  not  merely  to  alter  the 
law  for  the  futm^e,  but  to  deprive  local  authorities  of  the  right 
of  support  which  thej'  then  already  possessed  under  the 
decisions  in  In  re  Dudley,^  and  similar  cases.^ 

Section  5  provides,  that  the  Act  shall  not  affect  any  express 
enactment  in  an  existing  or  future  Act,  or  any  existing  agree- 
ment with  respect  to  support.  It  also  provides,  that  "  where 
any  right  of  support  has  been  acquired  before  the  passing  of 
this  Act,  .  .  ."  and  no  "compensation  is  at  the  passing  of 
this  Act  recoverable  in  respect  of  such  right,"  the  right  shall 
not  be  affected.  What  the  latter  provision  means  is  a  question 
not  easy  to  answer.  Section  4  makes  the  Act  retrospectire 
as  regards  implied  grant;  and  it  can  hardly  have  been  intended 


1  See  anief  pp.  347,  348  et  seq, 

2  See  ante,  pp.  358— 3G0.  See  Man- 
chester Corporation  r.  New  Mobs 
Colliery,  1906,  1  Ch.  at  299. 

*  As  to  which,  see  infra. 


*  See  South  Staffordshire,  &c.,  Co. 
-t'.  Mason,  56  L,  J.  Q.  B.  255,  and  aniCy 
p.  349. 

^  8  Q.  B.  D.  86,  ante,  p.  314. 

®  Ante,  pp.  314,  315. 
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to  give  back  by  section  5  what  was  taken  away  by  section  4. 
A  saving  clause  may  be  repugnant  and  void.^  And  the  cases 
of  express  enactment  and  agreement  are  in  terms  dealt  with 
by  the  previous  part  of  section  5.  The  expression  "  has  been 
acquired  "  in  section  5  apparently  therefore  refers  (1)  to  the 
case  of  express  non-statutory  grant  and  (2)  to  the  case  of 
enjoyment  for  twenty  years  before  the  passing  of  the  Act. 

An  enjoyment  for  twenty  years  paiily  before  and  partly  since  Enjoyment  of 
the  passing  of  the  Act ;  or  an  enjoyment  for  twenty  years  since  twenty  years 
the  passing  of  the  Act;  does  not  create  a  right  to  its  con-  ?^^^®4*^^oi 
tiuuance ;  the  position  of  the  parties  being  regulated  by  the 
Act.2 

A  reversioner  to  whom  the  Act  applies  is  not  in  the  same  Position  of  * 
position  as  regards  compensation  as  he  would  be  under  the 
Rail,  or  Wat.  CI.  Acts.  Section  6  of  the  Wat.  CI.  Act  is  not 
incorporated  with  the  Pub.  Health  Act,  1888  ;  and,  whether  a 
revei*sioner  has  a  remedy  of  any  kind  is,  to  say  the  least, 
doubtful.^ 


reversioner. 


Part  E.— BRINE-PUMPING. 

(a)  Oenerally, 

Salt  is  sometimes  obtained  by  dry  mining;  a  shaft  being  Mode  of 
sunk,  as  in  the  case  of  ordinary  mining,  to  the  bed  of  salt ;  ^t-^ff^t 
and  the  salt  being  sent  to  the  surface  for  subsequent  treat-  ^^^^  surface, 
ment.^      It  is  usually,  however,  obtained   by  brine-pumping. 
And  it  is  usually^  so  obtained  under  the  following  conditions, 
in  the  following  modes ;  and,  so  far  as  respects  the  neighbour- 
ing landowner,  with  the  following  results :  (1)  Where,  owing 
to  the  looseness  of  the  soil,  water  percolates  freely,  the  pumper 
sinks  and  pumps  in  his  own  land,  and  confines  his  operations 
to  so  doing.     As  the  result,  water  percolating  naturally  in  his 
neighbour's  land,  and  charged  with  salt,  is  drained  into  the 

1  See  case  of   Alton  Woods,  1  Co.  have  been  available  under  s.  81  of  the 

yi.  Rail.  CI.  Act. 

^  See  ante,  p.  '6\\).  <  See  Salt    Union,  &c.  r.  Brunner, 

•^  In  G.  W.  R.  Co.  r.  Smith,  2  Ch.  Mond,  A:c.,  1906,  2  K.  B.  823. 

D.   254,    Baggallay,  L.  J.,    suggested  »  But  not  always  :  see  S.  C. 
that    iK>s8ibly  a    remedy  might    also 
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pumper's  land,  and  appropriated  by  him.  (2)  Where,  owiDg 
to  the  rocky  nature  of  the  soil,  there  is  little,  if  any,  percolating 
water,  the  pumper  sinks  through  the  rock  in  his  own  land, 
and  sends  water  down  the  hole.  The  water  so  sent  down 
spreads  into  his  neighbour's  land,  and  acts  upon  the  salt  in 
the  same  manner  as  in  the  case  of  the  naturally  percolating 
water.  The  pumper  then  pumps  ;  and  a  result  follows  similar 
to  that  in  the  first  mode.  In  the  salt  districts  these  operations 
are  conducted  upon  a  large  scale ;  and  large  quantities  of  salt 
are  in  consequence  dislodged  from  land  without  the  consent 
of  the  landowners.  When  the  first  mode  of  pumping  is 
adopted,  surface  subsidences  ensue  of  a  most  destructiye 
kind.  When  the  second  is  adopted,  surface  subsidences  may 
also  ensue ;  but,  from  the  nature  of  the  soil,  produce  far  less 
damage. 

Position  Although  brine  is  little  distinguishable  from  water,  it  is  in 

independently  ...  .  . 

of  Act  of  1891.  fact  distinguishable;  and,  when  its  withdrawal  causes  sub- 
sidence, the  surface  owner  is,  in  theory  at  all  events,  entitled 
to  a  remedy.^  In  the  great  majority  of  cases,  however,  it  is 
not  one  person  only  who  is  operating.  Several  persons 
are  usually  operating  at  the  same  time  in  different  places 
adjoining  the  surface  in  question ;  and  it  is  usually  diflS- 
cult,  if  not  impossible,  to  prove  that  the  dislodgment  of 
the  salt  is  due  to  the  acts  of  any  one  (rather  than  another)  of 

such  persons. 
Act  of  1891.         rpjjjg  g^j^^g  ^£  ^ijingg  \q^  iq  tijg  passing  of  the  Brine-Pumping 

(Compensation  for  Subsidence)  Act,  1891.^  Under  this  Act 
the  districts,  in  respect  of  which  its  provisions  are  applied, 
become  subject  to  a  special  law,  by  which  compensation 
for  subsidence  is  provided ;  and  which  will  be  presently 
mentioned.^ 
Cases  not  The  Act   expressly  provides  that  certain   specified  bodies 

^trithin  Act 

and  persons  (including  brine-pumpers  themselves^)  shall  not 
claim  compensation  thereunder;  and  such  bodies  and  persons 
accordingly  remain  subject  to  the  general  law.^    Brine-pumpers 

1  See  ante,  p.  2G5.    As  to  the  right  »  See;w#f,  pp.  381—384. 

of  support  from  water  itself,  see  /wst,  *  Seey;^*^,  p.  384. 

pp.  384  et  mj.  ^  See  Salt    Union,  &c.  r.  Brunner, 

9  See    Salt  Union,  &c.  r.  Brunner,  Mond,  &c.,  1906,  2  K.  B.  822. 
Mond,  &:c.,  190G,  2  K.  B.  832. 


PART  B.]  BRINE-PUMPING.  381 

and  landowners  in  other  districts  also  remain  subject  to  the 
general  law. 


(fi)  Bnne-Pumjping  {Compensation  for  Subsidence)  Act,  1891.* 

Any  "  owner  "  (by  which  is  meant  the  person  for  the  time  Formation  of 
being  receiving  the  rack  rent,  or  who  would  receive  it  if  the  district, 
land  were  let  at  a  rack  rent^)  or  **  owners  "  of  land  in  any 
county  of  an  aggregate  rateable  value  of  not  less  than  2,000Z., 
and  any  sanitary  authority  in  any  county,  may  apply  to  the 
Local  Government  Board  to  have  a  compensation  district 
formed.®  If  the  Board  think  that  a  sufficient  prima  fade  case 
is  made  out,  they  may  direct  a  local  inquiry  to  be  held  by  an 
inspector  ;*  and  if,  after  receiving  his  report,  they  determine  to 
form  a  compensation  district,  they  frame  a  provisional  order 
to  that  effect,  and  deposit  copies  of  it,  and  advertise  it  in  the 
district.^  The  provisional  order  requires  to  be  confirmed  by 
Parliament ;  and  if,  while  the  bill  for  that  purpose  is  pending, 
a  petition  is  presented  against  the  order,  it  may  be  referred  to 
a  select  committee,  and  the  petitioner  may  appear  and  oppose 
as  in  the  case  of  a  private  bill.^ 

For  every  compensation  district  the  Act  provides  for  the  Compensa 
establishment  of  a  compensation  board.''  The  compensation 
board  is  a  body  corporate.®  One-third  consists  of  persons 
(not  being  brine-pumpers,  or  persons  employed  by  them  for 
the  purposes  of  their  business)  appointed  by  the  county 
council ;  one-third  of  persons  elected  by  the  brine-pumpers ; 
and  one-tliird  of  persons  (not  being  brine-pumpers  or  peraons 
employed  by  them  for  the  purposes  of  their  business)  appointed 
by  the  local  sanitary  authority.  And  the  Local  Government 
Board  fix  their  number,  their  mode  of  election,  and  other 
similar  matters.^ 


pei 
tion  Board. 


»  64  &  55  Vict.  c.  40.  »  S.   10.    As    to  the  dissolution  of 

*  S.  52.  the  compensation  board,  see  s.  49. 

'  S.  3.  •  S.  11.    As  to  their  meetings  and 

*  S.  4.    As  to  the  procedure  on  the  proceedings,    committees,     surveyors 
inquiry,  see  as.  5,  45.  and  other  officers,  see  ss.  1-2 — 19,  and 

*  S.  6.  schedule  :  as  to  investment  of  monies, 

*  S.  7.    As  to  altering  the  boundaries  see  s.  20  ;  as  to  auditing  accounts,  see 
of  a  compensation  district,  see  s.  8.  s.  46  ;  and  as  to  bye-laws,  s.  48. 

'  S.  9. 
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Compensa- 
tion fund. 


What  damage 
may  be  com- 
pensated for. 


The  compensation  board  is  required  to  maintain  a  com- 
pensation fund  for  their  district.^  The  fund  is  to  be  formed 
by  a  rate^  levied  on  all  the  brine-pumpers  in  the  district'  of 
such  amount  (not  exceeding  in  the  aggregate  in  any  period 
of  twelve  months  threepence  per  thousand  gallons  of  brine 
pumped  in  the  district^)  as  the  compensation  board  may 
consider  sufficient  to  meet  the  claims  for  compensation  under 
the  Act,  the  expenses  of  the  board,  and  the  formation  (if 
thought  desirable)  of  a  reserve  fund  to  meet  exceptional 
claims,  or  provide  for  deficiencies.® 

The  damage,  for  which  compensation  may  be  made  under 
the  Act,  is  damage  of  the  following  kinds  only,  arising  from 
subsidence  which  has  happened  after  the  passing  of  the 
Act : — 

(1)  Depreciation  of  land  (not  including  any  erection  or  works 
on  or  under  the  land  except  as  below  mentioned)  subsiding  or 
becoming  permanently  submerged,  including  any  necessary 
expense  of  fencing ; 

(2)  Destruction  or  structural  damage  of  buildings,  and  walls 
of  all  kinds,  but  not  including  damage  to  machinery  or  fixtures, 
whether  removable  or  not ; 

(3)  The  proper  and  necessary  expense  of  building  retaining 
walls,  or  bolting  together,  underpinning,  or  otherwise  supporting, 
raising,  or  repairing  buildings  and  walls  ; 

(4)  The  proper  and  necessary  expense  of  altering  the 
approaches  to  or  the  levels  of  lands  or  buildings ; 

(5)  The  proper  and  necessary  expense  of  raising,  lowering, 
diverting,  or  making  good  private  roads,  bridges,  fences, 
sewers,  or  drains.* 

No  claim  can,  however,  be  made  by  any  person,  unless  he 
has  such  title  to  or  interest  in  the  property  damaged,  as  would 
entitle  him  to  recover,  if  the  damage  had  been  caused  by  the 
wrongful  excavation  by  any  other  person  of  strata  underlying 
or  supporting  such  property ;  and  the  compensation  is  not  to 


1  s.  21. 

a  S.  21.  As  to  the  mode  of 
assessing  and  recovering  the  rate, 
and  computing  the  quantity  of  brine 
pumped,  see  ss.  36,  39—41,  43  ;  and 
as  to  appeals  from  the  rate,  see  s.  42. 


»  S.  37. 

*  S.  38. 

*  S.  36. 
see  s.  44. 

«  8.  22. 


As  to  the   reserve  fund. 
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exceed  the  actual  loss  sustained  or  the  expense  necessary  to 
make  good  the  damage.^  The  hoard  may  also  contribute 
towards  the  extra  cost  of  building,  rebuilding,  or  replacing 
any  existing  or  future  building  within  its  district  on  some 
system  or  style  of  building,  whereby  it  can  conveniently  be 
raised,  and  may  provide  plans  and  models  of  buildings 
recommended  as  suitable  for  the  purpose  aforesaid.^ 
In  order  to  make  a  claim  for  compensation  under  the  Act,  it  Claim  for 

„  compensation. 

IS  necessary  to  allege  : — 

(1)  That  damage  as  above  mentioned  has  been  caused  to 
some  property  by  subsidence  of  the  same  or  other  land 
resulting  from  brine-pumping,  and  subsequent  to  the  passing 
of  the  Act ;  and 

(2)  That  the  claimant  has  such  title  to  or  interest  in  the 
property  so  damaged,  or  some  part  thereof,  as  would  entitle 
him  to  recover  if  the  damage  had  been  caused  by  wrongful 
excavation  by  any  other  person  of  strata  underlying  or 
supporting  such  property.^ 

And  notice  in  writing  of  the  damage  must  be  given  to  the 
board,  or,  if  none,  the  local  sanitary  authority  within  six 
months  after  it  becomes  apparent.^ 

The  form,  time,  and  manner  of  claims  may  be  prescribed  by  Regulations 
regulations ;  and  once  or  oftener  in  each  year  the  board  are  to  ^  *^  clamis. 
advertise  a  time  for  sending  in  claims.^ 

Notice  of  claims  is  given  by  the  board  to  the  brine-pumpers.  Notice  and 
and  the  date  of  adjudication  is  advertised  in  some  local  news-  adjudication 

•^  ^  or  claims. 

paper.     The  claims  are  then  adjudicated  upon,  or  by  agreement 
with  the  claimants  may  be  referred  to  arbitration.^ 

Surveyors  authorised  by  the  board  may  inspect  premises  Power  of 
which  are  in  question  under  the  Act.*^ 

The  board  may  require  the  compensation  to  be  expended  in  Application 

/»■»!•  11       •ill       !••        -5  •  X*        I'll*         fi  Oi  compensa* 

nUing  up  holes  in  the  lands  injured,  or  m  restormg  buildings.**  tion. 

*  Ih,  Appeals  lie    to    the    County   Courts 

*  lb.  (s.  27),  and  special  cases  may  be 
'  8.  23  (1).  stated  (s.  28)  ;  but  there  can  be  no 
■•  Ih,  appeal  or  special  case  where  the 
^  S.  23  (2),  (3).  amount  claimed  does  not  exceed  100/. 
«  S.  23  (4),  (.")).  As  to  the  mode  of       (s.  29), 

dealing  with  claims,  and  the  recovery  '  S.  47, 

of  suras  awarded,  see  ss.  24,  25,  26.  ^  S.  30, 
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Power  to  pur- 
chase lands. 

Register. 


Who  cannot 
claim  com- 
pensation. 


Restriction 
of  actions. 


The  boai'd  have  large  powers  to  purchase,  sell,  and  otherwise 
deal  with  lands ;  and  to  pull  down  buildings.^ 

The  board  are  required  to  keep  a  register  of  lands  injured, 
and  of  lands  sold  by  the  board  subject  to  restrictive  conditions, 
together  with  maps ;  and  such  books  and  maps  are  open  to 
inspection.^ 

Compensation  under  the  Act  cannot  be  claimed  by  : — 

(1)  A  railway  or  canal  company,  except  in  respect  of 
property  not  connected  with  the  railway  or  canal; 

(2)  A  gas  or  water  company  ; 

(8)  A  county  council  or  municipal  corporation ; 

(4)  A  sanitary,  highway,  or  other  local  authority ; 

(5)  A  brine-pumper ; 

(6)  An  owner  of  land  receiving  brine  rents,  or  salt  royalties 
or  other  similar  remuneration  ; 

(7)  Owners  or  occupiers  of  salt  or  alkali  works  ; 

(8)  The  trustees  of  the  River  Weaver  Navigation.^ 
Except  as  provided  by  the  Act  no  action  or  proceedings 

maj'  be   commenced   in    respect  of   any   damage   for  which 
compensation  has  been  claimed  under  the  Act.^ 


Generally. 


Elliot  V, 
N.  E.  Rail. 
Co. 


PART  F.— SUPPORT    FROM    WATER. 

It  has  been  already  stated  that,  where  a  right  of  support 
exists,  degrees  cannot  be  measured  out  to  which  the  right  will 
extend.  The  right  reaches  over  a  greater  or  less  area  accord- 
ing to  the  stabilitj^  of  the  substance  giving  the  support.*  But 
whether  and  to  what  extent  the  principle  of  the  right  applies 
to  the  extreme  case  of  support  from  water  are  questions  of 
equal  importance  and  difBcult3\  The  cases  in  which  the 
question  of  water  support  has  been  raised  are  few,  and  will 
now  be  stated. 

In  Elliot  v.  North  Eastern  Railway  Co.^  there  was  at  the 
time  of  the  purchase  of  land  b}*^  a  company  for  the  purpose  of 


1  Ss.  31.  32,  33. 
«  S.  34. 

«  S?.  50. 


*  lb. 

«  AfUe,  p.  265. 

«  10  H.  L.  C.  333  :  see  ante,  p.  313. 
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erecting  a  railway,  underneath  the  land  purchased,  and  also 
underneath  some  adjoining  land  of  the  vendor,  an  old  mine 
which  had  been  drowned  for  more  than  forty  years.  The 
drowning  was  due  to  the  accidental  overflowing  of  a  neighbour- 
ing river.  The  water  stood  eighty  fathoms  deep  in  a  perpen- 
dicular shaft  in  the  mine,  and  from  this  shaft  ran  horizontally 
several  passages,  which  were  filled  with  water.  On  the  sur- 
face of  the  purchased  land  the  company  constructed  a  portion 
of  their  works.  Vertical  support  to  the  land  so  burdened  was 
in  part  given  by  the  hydrostatic  pressure  of  the  water  in  the 
shaft,  and  was  also  in  part  given  by  the  water  in  the  hori- 
zontal passages.  The  mine  owner  gave  the  company  notice 
of  his  intention  to  work  the  mine,  and  for  that  purpose  to 
pump  out  the  water  in  the  shaft  and  passages.  The  Court 
held  that  the  company  had  no  right  to  prevent  the  mine 
owner  from  withdrawing  the  \yrater.^  The  circumstance  of  the 
water  being  in  the  shaft  and  passages  was  purely  accidental, 
and  one  which  the  company  might  have  known  there  was 
eveiy  probability  of  the  mine  owner  altering. 
In  Poppletvell  v.  Hodkinson,^  a  conveyance  of  land  in  Man-  Popplewell  r. 

XT    J1  * 

Chester  contained  a  covenant  by  the  grantee  to  build.  The 
land  was  wet  and  spongy.  The  plaintiff  (who  claimed  under 
the  grantee)  built  cottages ;  but  he  did  not  drain  the  land,  so 
as  to  make  it  more  suitable  to  bear  the  cottages.  Subsequently 
the  adjoining  land  (the  title  to  which  was  derived  from  the 
same  grantor)  became  vested  in  persons  who  employed  the 
defendant  to  build  a  church.  With  a  view  to  effectually 
draining,  and  thereby  securing  a  good  foundation,  the 
defendant  excavated  deeply.  The  plaintiff's  land  was  in 
consequence  drained :  it  subsided ;  and  the  cottages  were 
injui'ed.  The  Court  considered  that,  the  adjoining  land  being 
close  to  a  large  city,  the  plaintiff's  predecessor  should  have 
had  strong  grounds  for  supposing  that  it  would  be  built  upon ; 
and  would,  if  necessarj',  be  drained.  It  moreover  considered 
that  the  plaintiff  was  guilty  of  neglect  in  not  draining  his  own 

^  Varying  the  order  of  V.-C.  Wood  was  at  liberty  to   drain    the  water 

(1  J.  k  H.  145),  as  affirmed  by  Lord  from    the   shaft,   but    not  from  the 

Campbell    (2   De  G.  F.  k  J.   423),  passages, 

according  to  which  the  mine  owner  >  L.  B.  4  Ex.  248. 

M.M.  25 
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land.  It  was  therefore  held  that  the  plaintiff  was  without  a 
remedy.  It  was  at  the  same  time  intimated,  that  where  an 
owner  of  land  has  obtained  a  grant  for  a  particular  object,  and 
there  are  no  exceptional  circumstances  in  the  case,  he  may 
properly  insist,  as  against  his  grantor,  that  the  withdrawal  of 
subterranean  water  will  deprive  him  of  a  reasonable  degree  of 
support  for  the  due  execution  of  that  object ;  and  may  make 
his  grantor  liable  accordingly. 

In  Rigby  v.  Bennett,^  which  was  also  a  case  as  between  vendor 
and  purchaser,  Jessel,  M.  B.,  said :  '^  A  man  generally  may 
drain  his  own  land,  and  may  make  excavations  on  his  own 
land ;  but,  if  he  is  debarred  from  doing  one  to  the  prejudice  of 
the  grantee,  why  may  he  do  the  other  ?  ** 

In  Shelfer  v.  City  of  London,  <f  c,  Co.,^  where  support  for  a 
house  from  percolating  water  had  existed  for  more  than 
twenty  years,  Kekewich,  J.,  held  that  the  right  to  it  had 
been  acquired. 

In  Jordeson  v.  Sutton,  dkc,  Co.^  the  substance  giving  the 
support  was,  by  a  majority  of  the  Coui't  of  Appeal,  held  to 
be  a  bed  of  ''  running  silt,"  little  distinguishable,  but  still  dis- 
tinguishable, from  water.  It  was  not  therefore  necessary  to 
decide  what,  if  the  substance  had  been  actual  water,  the  result 
would  have  been.  The  case  is,  however,  of  importance,  as 
containing  observations  upon  Poppleivell  v.  Hodkinson  by  all 
the  members  of  the  Court.  The  plaintiff  was  the  owner  of 
houses  which  had  been  built  for  more  than  twenty  years.  The 
defendants  were  a  gas  company,  who  owned  the  adjoining  land, 
and  between  whom  and  the  plaintiff  there  was  no  privity  of  title. 
The  defendants  excavated  their  land  for  the  purpose  of  erecting 
a  gasometer;  and,  in  so  doing,  penetrated  a  bed  of  "running 
silt,"  which  extended  under  the  plaintiff's  land  as  well  as  their 
own.  They  then  drained  the  excavation ;  and  the  result  was 
to  withdraw  a  large  quantity  of  the  silt  from  under  the  plaintiff's 
land,  and  to  cause  a  subsidence  of  the  surface  and  damage  to 
the  houses.  The  case,  therefore,  differed  from  Elliot  v.  N,  E, 
Railway  Co.,  Popplewell  v.  Hodkinson,  and  Rigby  v.  Bennett, 
in  not  being  a  case  as  between  vendor  and  purchaser.     And  it 


I  21  Ch.  D.  663,  564. 
«  1895,  1  Ch.  301. 


'  1899,  2  Ch.  217. 
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difiered  from  Popple  well  v.  Hodkinson  in  not  being  a  case  of. 
drainage  for  ordinary  uses.  It  raised  the  broad  question 
(assuming  that  the  "  running  silt  "  was  water)  of  the  right  of 
support  from  underground  water.  Lindley,  L.  J.,  said  that  he 
was  not  satisfied,  that  that  question  could  be  considered  as 
finally  settled  by  Poppleivell  ¥•  Hodkinsoriy  or  any  other  decision.^ 
Rigby,  L.  J.,  intimated  that  he  was  disposed  to  consider,  that 
all  that  PoppleweU  v.  Hodkinson  decided  was  this : — A  man, 
who  would  in  general  be  entitled  to  prevent  his  neighbour  from 
withdrawing  support,  could  not  complain,  if  all  that  his  neigh- 
bour was  doing  was  draining  his  own  land,  so  as  to  enable  him 
to  enjoy  it  beneficially  in  the  ordinary  way.^  Vaughan 
Williams,  L.  J,  (who  in  the  actual  decision  was  in  a  minority), 
considered  that  PoppleweU  v.  Hodkimon  had  decided  the 
general  question  ;  and  was  also  of  opinion,  that,  prima  facie , 
there  is  in  fact  no  right  of  support  from  underground  water.^ 

It  is  submitted,  that  the  view  suggested  bj^  Jessel,  M.  B.,  and  Suggested 
Rigby,  L.  J.,  is  right ;  and  that  there  is,  primdfacie^  a  right  of 
support  from  underground  water.  In  the  ordinary  cases  of 
support  there  are  two  competing  principles.  One  is  that  a 
man  may  use  his  property  as  he  pleases.  The  other  is  that  a 
man  must  not  injure  his  neighbour.  It  has  been  long  since 
settled,  that  the  first  must  be  subordinated  to  the  second.^ 
There  is  no  sufficient  reason  why  questions  of  water  support 
should  not  be  dealt  with  on  a  similar  footing. 

If  there  is  a  grant  of  the  right,  whether  express  or  implied,  Grant, 
the  grant  is  effective.® 

In  Shelfer  v.  City  of  Londoriy  dc.,  Co.,  Kekewich,  J.,  held,  as  Prescription, 
has  been  already  stated,^  that,  even  if  the  right  of  support  from 
water  did  not  exist  prima  facie,  the  enjoyment  of  the  support 
of  buildings  from  percolating  water  for  twenty  years  created  a 
right  to  its  continuance.     In  Jordeson  v.  Sutton,  dkc,  Co,,'' 

1  1899,  2  Ch.  at  p.  239.  1899,  2  Ch.  at  pp.  233,  234. 

*  See  pp.  242,  243.  <  See  ante,  pp.  271  et  seq, 

'  See  pp.  247  et  geq.     In  Lonsdale  ^  See  PoppleweU  v,  Hodkinson,  L.  R. 

r.  Littledale,  2  H.  Bl.  267,  damages  4  Exch.  248,  and  Shelfer  v.  City  of 

were  recovered  against  a  mine  owner  London,  &c.,  Co.,  1895,   1   Ch.  301, 

for  withdrawing  subterraneous  water.  cited  a7Uet  pp.  385,  386. 

But  it  does  not  appear  under  what  «  1895,  1  Ch.  301. 

circumstances  :  see  the  note  of  that  7  1899,  2  Ch.  at  p.  244. 

case  in  Jordeson  v.  Sutton,  &c.,  Co., 
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Bigb}',  L.  J.,  came  to  a  similar  conclusion.  The  dicta  in 
Poppleivell  V.  Hodkinaorij  that  the  right  could  be  conferred 
by  grant,  involved,  he  said,  this  conclusion.  It  is  submitted, 
that  in  this  respect  their  lordships  went  too  far.  If  the  right 
of  support  from  percolating  water  does  not  exist  prima  fade, 
how  can  an  enjoyment  of  it  for  twenty  yeare,  as  regards  the 
sui*face  in  its  natural  state,  be  otherwise  than  precarious?  And 
if  so,  how  can  it  confer  a  right  as  regards  buildings  upon  the 
surface  ?  If  a  man  is  not  entitled  to  support  for  land  in  its 
natural  state  he  cannot  acquire  by  prescription  a  light  of 
suppoii;  for  the  same  land  in  its  non-natural  state.^ 


Corporations. 


Questions  as 
to  person 
liable. 


Contempo- 
raneous 
workings  by 
different 
persons. 


Salt  Union. 
&c.v.BrunnLr, 
Mond,  &c. 


PART  G.— REMEDIES. 

A  corporation  has,  prima  facie,  the  same  remedies  in  respect 
of  subsidence  as  an  individual.^ 

Several  questions  may  arise  when  the  right  of  support  has 
been  infringed.  (1)  There  may  have  been  contemporaneous 
workings  by  different  mine  owners.  Which  of  them  is  liable? 
(2)  There  may  have  been  successive  workings  by  different 
mine  owners.  Which  of  them  is  liable  ?  (3)  The  mine 
owner  at  the  time  of  the  working  and  the  mine  owner  at  the 
time  of  the  subsidence  may  not  be  the  same  persons.  Is  the 
latter  liable  ?  (4)  The  subsidence  may  be  caused  by  a  lessee. 
Is  the  lessor  liable  ?  (5)  Are  contractors  liable  ?  (6)  Is  a 
trustee  liable  ? 

Where  there  have  been  contemporaneous  workings  by 
different  mine  owners,  the  difficulty  of  determining  who  is  the 
person  liable  frequently  leaves  the  surface  owner  without  a 
remed}'.  Even  in  the  case  of  ordinary  mining  operations  such 
a  position  is  by  no  means  unknown.  In  such  operations  as 
brine-pumping  it  is  the  rule.® 

In  Salt  Union,  dc.  v.  Brunner,  Mond,  dc.,*  the  plaintiffs  and 
defendants  were  adjoining  brine-pumpers ;  and  the  plaintiffs 
claimed  an  injunction  to  restrain  the  defendants  from  pumping 


»  See  a?tfe,  p.  293. 

«  A.-G.  r.  Logan,  1891,  2  Q.  B.  102, 
104. 


5  See  afiiBy  p.  380. 
*  1906,  2  K.  B.  822. 
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in  such  a  manner  as  to  cause  subsidence  of  the  plaintiffs' 
land.  It  was  impossible  to  say  how  far  the  subsidences  in 
question  were  caused  by  the  defendants*  pumping ;  or  were 
caused  or  contributed  to  by  the  plaintiffs'  own  pumping,  or  by 
the  pumping  of  third  parties.  It  was  held  that  the  plaintiffs 
were  without  a  remedy.^ 

A  question  as  to  the  position  where  there  are  successive  Successive 
workings  by  different  mine  owners  is   suggested  by   Darley  by  different 
Main  CoUiery  Co.  v.  MitcheU.^     There  the  lateral  owner,  with-  P^^^°^- 
out  whose  workings  there  would  not  have  been  any  further 
subsidence,  had  not  in  working  acted  unlawfully.^     If,  how- 
ever, his  workings  had  been  unlawful,  what  would  have  been 
the  position?      It  might,  for  example,  be  shown  that  they 
would  have  caused  damage  to  the  surface,  even  if  the  sub- 
jacent mines   had   been   left  unworked.*     Or   the    subjacent 
mines  might  have  been  worked  more  than  twenty  years  pre- 
viously, and  an  easement  might  have  been  acquired  against 
the  lateral  owner  under  the   principle  of  Dalton  v.  Angus.^ 
Lord  Bramwell®   expressed  his  opinion  that  the  lawful   cha- 
racter of  tlie  lateral  workings  was  immaterial  for  the  purpose 
of  determining  whether  the  subjacent  owner  was  liable. 

In  Mitchell  v.  Darley  Main  Colliery  Co.  J  two  possible  views  Is  remedy 
were  suggested  as  to  the  real  cause  of  action  when  support  at  time  of 
was   removed.     Either   the    subsidence  itself  is   the  cause   of  ^i^l^*^^"^ 
action.     Or  the  cause  of  action  is  the  continuing  omission  to  MitcheUv. 

.  Darley  Main 

provide  artificial  support.®  And  in  discussing  these  views  Colliery  Co. 
Bowen,  L.  J.,  said  :  ®  "Applying  the  reasoning  of  Whitehotise 
V.  FelloweSj^^  it  seems  to  me  that  there  has  really  been  not 
merel}'^  an  original  excavation  or  act  done,  but  a  continual 
withdrawal  of  support,  that  is  to  say,  not  merely  an  original 
act  the  results  of  which  remain,  but  a  state  of  things  continued, 
and  a  state  of  things  continued  which  has  led  to  and  caused 
the  subsequent  damage."*^     In  the   same  case,  when  in  the 

^  See  further,  as  to  this  case,  poftj  in  a  similar  position.  As  to  trespassers, 

p.  442.  see  poiftf  p.  601. 
»  11  A.  C.  127.  7  14  Q.  B.  D.  125. 

'  See  atUe,  pp.  276,  277.  »  See  anie,  pp.  268,  269. 

*  See,  as  to  this,  ante,  pp.  277,  278.  »  14  Q.  B.  D.  138. 

»  See  ante,  p.  293.  »«  10  C.  B.,  N.  S.  765,  784. 

•  11   A.  C.  at  p.   146.     A  lateral  »  14  Q.  B.  D.138. 
worker,  who  is  a  trespasser,  is  of  coarse 
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House  of  Lords,^  however,  it  was  admitted,  "  that,  after  the 
partial  subsidence  in  1868,  the  strata  remained  practically 
quiescent  until  the  working  of  the  coal  in  the  next  adjoining 
land  in  1881.'*  ^  The  facts  were  not,  therefore,  as  Bowen,  L.  J., 
assumed  them  to  be.  And  in  the  House  of  Lords  Lord 
Blackburn  made  the  following  observations  upon  the  words 
used  by  Bowen,  L.  J. :  "  If  I  could  take  that  view  of  the  facts, 
I  should  agree  in  the  conclusion.  But  I  cannot  take  that  view 
of  the  facts.  One  consequence  of  doing  so  would  be  that  when 
the  owner  in  fee  of  a  seam  of  coal  worked  it  out,  and  died 
leaving  it  in  this  state,  the  heii*  of  the  land  in  which  the 
worked-out  seam  lay  would  be  liable  to  an  action  for  continuing 
a  nuisance.  Surely  the  facts  cannot  be  such  as  would  produce 
that  effect.  And  unless  they  are,  I  do  not  think  that  they  can 
make  the  defendants  responsible  on  this  ground."®  The 
observations  of  Lord  Blackburn  (who  in  the  actual  decision 
was  in  a  minority)  are  not  to  be  understood  as  a  statement, 
that  it  is  a  result  of  the  decision,  that  a  person  who  has  taken 
no  part  in  the  working  of  a  mine,  but  who  happens  to  be  in 
possession  when  the  subsidence  happens,  is  liable.  He  was 
merely  criticising  Bowen,  L.  J.'s  view  that  there  had  been  a 
continual  withdrawal  of  support,  and  pointing  out  what,  in  his 
own  opinion,  would  be  the  consequence  of  assuming,  that  in  all 
cases  of  successive  subsidences  there  had  been  a  continual 
withdrawal  of  support. 
Greenwell  v.  Lord  Blackburn's  observations,  however,  suggest  the  ques- 
buraCoa^^Ca  *^^"'  ^^^  *  person   who  has  taken  no  part  in  the  working  of 

the  mines,  but  who  happens  to  be  in  possession  when  the 
subsidence  happens,  be  made  liable  ?  This  question  was 
answered  in  the  negative  in  Greenwell  v.  Low  Beechbum  Coal 
Co.f^  on  the  ground  that  there  was  no  duty  on  such  person  to 
prevent  the  subsidence ;  and  the  decision  was  followed  in 
Hall  V.  Norfolk,^    And  whether,  in  such  a  case,  the  person  in 

1  Darley  Main,  &c.,  Co.  r.  Mitchell,  Assizes  on  March  6th,  1890,  in  Alder- 

11  A.  C.  127.  son    v.     Bolckow,   Vaughan    &   Co. 

«  See  p.  128.  See  also  G.  W.  R.  Co.  v.  Cefn,  &c, 

8  11  A.  C.  at  p.  144.  Co.,  1894,  2  Ch.  169,  in  which  Keke- 

*  1897,  2  Q.  B.  I6b,  j)er  Bruce,  J.  wich,  J.,  intimated,  that  a  purchaser 

*  1900,  2  Ch.  493,  per  Kekewich,  J.  could  not  be  liable  for  the  result  of 
The  same  point  was  decided  in  the  workings  by  his  vendor. 

same  way  by  Collins,  J.,  at  the  York 
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possession  could  have  taken  steps  to  prevent  the  subsidence^ 
does  not  seem  material.^ 

If  a  mine  owner  demises  the  mine,  and  the  lessee  wrong-  Lessor  or 
fully  withdraws  support  from  the  surface,  it  is  against  the 
lessee,  and  not  against  the  lessor,  that  a  remedy  is  generally 
available.  In  like  manner,  if  a  mine  owner  grants  a  licence  to 
work,  and  the  licence  is  irrevocable,^  the  licensee  is  alone 
responsible  for  any  damage  for  the  wrongful  withdrawal  of 
support.^  But  if  the  licence  is  revocable,  and  the  licensor 
knows  that  damage  may  ensue  from  the  contemplated  acts  of 
the  licensee,  the  licensor  may  be  made  responsible.  For  he 
might  have  revoked  the  licence,  and  so  prevented  the  damage/ 
If,  how^ever,  a  mine  owner  demises  the  mine ;  and  subse- 
quently sells  the  land,  excepting  the  mine,  and  reserving 
working  liberties,  and  covenanting  to  make  compensation  for 
all  damage  to  the  surface  through  the  exercise  of  the  reserved 
Uberties ;  and  the  lessee,  in  the  exercise  of  his  own  rights, 
works  and  withdraws  the  support ;  the  remedy  is  against  the 
lessor.^ 

Contractors  are  liable,  as  well  as  their  principals,  for  damage  Contractors, 
through  subsidence  caused  by  their  acts.^ 

Where  the  wrong-doer  is  a  trustee,  who  was  working  his  Trustee. 
testator's  mines  for  the  benefit  of  the  estate,  and  was  doing  so 
in  a  reasonable  way ;  and  damages  are  recovered  against  the 
trustee ;  the  injured  party  is  entitled  to  be  paid  direct  out  of 
the  testator's  estate.''^  Where  an  equitable  tenant  for  life  is 
entitled  to  possession,  and  takes  possession,  and  causes  sub- 
sidence, the  trustee  is  not  of  course  liable.  But  where  a 
trustee  puts  a  tenant  for  life  in  possession  voluntarily,  the 
position  may  be  different.® 

A  railway  company  constructed  a  railway  on  the  level  across  Where  ob- 

11-I/.1  11'  struction  to 

a    highway.      Subsequently    the    defendants    worked    mmes  highway. 


*  See  Green  well  v.  Low  fieechbam  '  See  Berkeley  r.  Shafto,  16  C.  B. 
Co.,  1897,  2  Q.  B.  at  p.  179.  N.  S.  79,  97,  99 ;  cf.  Harris  r.  James, 

2  See  ante,  pp.  244,  245.  46  L.  J.  Q.  B.  545. 

'  See  Atkinson  r.  King,  2L.  R.  (Ir.)  •  Jordeson  v.  Sutton,  &c.,  Co.,  1898, 

320.  2  Ch.  626,  627,  1899,  2  Ch.  218. 

*  lb,:  Bee  p.  337.    See  also  Siddons  7  Be  Raybould,  1900,  1  Ch.  199. 

V.  Short,  2  C.  P.  D.  572  ;   cf.  White  v.  «  Wright  v.  Leigh,  coram  Fry,  J., 

Jameson,  18  Eq.  303.  Apr.  2nd,  1890. 
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beneath  the  highway,  with  the  result  that  a  gradual  and  uniform 
subsidence,  to  the  extent  of  about  ten  feet  vertically,  took 
place  of  the  highway,  railway,  and  surrounding  land.  No 
actual  damage  was  done  to  the  highway  thereby,  nor  was  it 
rendered  less  convenient;  but  the  railway  company  placed 
ballast  under  the  railway  so  as  to  maintain  it  at  its  original 
level,  with  the  result  that  an  embankment  was  formed  obstruct- 
ing the  use  of  the  highway.  It  was  held,  that  the  remedy  (if 
any)  was  against  the  railway  company,  and  not  against  the 
defendants.^ 

Sometimes  particular  remedies  are  specified  by  anticipation, 
either  b}^  the  parties  themselves  or  by  the  legislature,  for 
the  damage  which  may  be  sustained  by  the  withdrawal  of 
support ;  in  such  a  way  that  those  remedies  only  are  available. 
And,  when  this  is  so,  care  should  be  taken  that  the  specified 
remedies  are  pursued.^  Where  a  bed  of  running  silt  is 
abstracted  under  an  Act  incorporating  the  Wat.  CI.  Act,  and 
support  is  in  consequence  withdrawn,  compensation  for 
injurious  affection  is  recoverable  under  section  6  or  section  12 
of  the  latter  Act.^  In  other  cases,  although  particular  remedies 
may  be  specified,  the  ordinary  remedies  may  be  also  available, 
and  the  remedies  may  in  fact  be  cumulative.* 

Subject  to  the  necessit}'^  in  proper  cases  of  pui*suing  certain 
specified  remedies,  an  ordinary  action  for  damages  will  lie  for 
infringing  the  right  of  support.*     And  if  a  reversioner  and  a 


1  A.-G.  V.  Conduit  CoU.  Ck).,  1895, 
1  Q.  B.  301.  Cf.  Evans  v,  M.  S.  &  L. 
R.  Co.,  36  Ch.  D.  626  ;  Wednesbury 
Corporation  r.  Lodge  Holes  Coll.  Co., 
1905,  2  K.  B.  823. 

'  Buccleuch  v.  Wakefield,  L.  R.  4 
H.  L.  377. 

'  Fletcher  v.  Birkenhead  Corpora- 
tion, 1906,  I  K.  B.  605. 

*  Harris  r.  Ryding,  5  M.  &  W.  60 
Smart   v.   Morion,   5    E.    &    B.    30 
Eol^erts  v.  Haines,  6   E.  &   B.   643 
Haines  v.  Roberts,  7  ib.  625  ;  Dugdale 
V.  Robertson,  3  K.  &  J.  695  ;  Richards 
V.  Jenkins,  17  W.  R.  30. 

^  As  to  land  in  its  natural  state,  sec 
Harris  v.  Ryding,  titj), ;  Humphries 
V.  Brogden,  12  Q.  B.  739  ;  Smart  r. 


Morton,  sup.  ;  Bonomi  v.  Backhouse, 
E.  B.  &  £.  622  ;  Backhouse  v.  Bonomi, 
9  H.  L.  C.  503 ;  Proud  r  Bates,  34 
L.  J.  Ch.  406,  412 ;  Trinidad  Asphalt 
Co.  V.  Ambard,  1899,  A.  C.  574.  As 
to  land  in  its  non-natural  state,  see 
Hilton  17.  GranviUe,  6  Q.  B.  701; 
Roberts  v.  Haines,  gup, ;  Haines  v. 
Roberts,  sup.  ;  Rogers  v.  Taylor,  2  H. 
&  N.  828  ;  Brown  v.  Robins,  4  ib.  186 ; 
Allaway  v.  Wagstaff,  ib.  681 ;  Hunt  v. 
Peake,  Joh.  705  ;  Richards  v.  Jenkins, 
sup.  Aspden  v.  Seddon,  1  Ex.  D. 
496 ;  Chapman  v.  Day,  47  L.  T.  705 ; 
Bell  V.  Love,  10  Q.  B.  D.  547 ;  Nor- 
manton  Gas  Co.  v.  Pope,  48  L.  T.  666. 
affirmed  52  L.  J.  Q.  B.  629  ;  G.  W.  R. 
Co.  v.  Cefn,  &c.,  Co.,  1894,  2  Ch.  157. 
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lessee  have  both  been  injured  in  respect  of  the  same  property, 
each  may  recover  in  proportion  to  his  injury.* 

In  the    case    of  an    ordinary  landowner,  damages  may  be  Measure  of 
recovered  for  the  cost   of  repairs,  and  for  actual   structural  ^^^^T 
depreciation.^     The  measure  in  such  a  case  is  the  diminution 
in  the  selling  value,  and  not  the  cost  of  replacement.^ 

It  has  been  already  seen,  that,  in  respect  of  the  same  Measure  of 
subsidence,  damages,  as  well  future  as  past,  may,  and  risk  of  second 
therefore  should,  be  recovered  in  a  single  action.^  And  it  s^^^i^^^ce. 
has  been  decided  by  a  majority  of  the  Court  of  Appeal,  that, 
although  a  second  cause  of  action  does  not  arise  until  a 
second  subsidence  occurs,^  damages  may  be  recovered  in  the 
first  action  for  depreciation  caused  by  the  risk  of  the  second 
subsidence.  Such  risk  is,  they  have  held,  an  inevitable  incident 
of  the  first  subsidence,  and  would  form  no  part  of  the  damages 
for  a  second  subsidence.'  The  correctness  of  this  decision  is, 
however,  open  to  question.  As  pointed  out  in  the  dissenting 
judgment,  it  leads  to  serious  diflSculty  and  anomaly.  The 
knowledge  of  the  existence  of  workings,  and  the  consequent 
risk  of  subsidence,  are  not,  where  there  has  never  been  a  sub- 
sidence, a  cause  of  action.  On  the  other  hand,  when  subsi- 
dence actually  occurs,  the  surface  owner  cannot  recover  damages 
for  the  previous  risk.  How  can  the  decision  be  reconciled  with 
what  in  these  respects  is  admitted  law  ?  If,  moreover,  the 
decision  is  right,  a  purchaser  at  a  value  diminished  by  the  risk 
of  subsidence  would,  when  the  subsidence  occurred,  be  entitled 
to  recover  for  a  loss  which  he  had  never  suffered.  Mere  risk 
of  a  second  subsidence  appears  too  remote  to  form,  of  itself,  a 
good  ground  for  claiming  damages.*^ 

The  proprietary  right  of  a  local  authority  in  a  highway  is  Measure  of 
not  confined  to  what  is  necessary  to  maintain  the  road  as  a  roadv^~ 
highway.      Where,   therefore,    a  highway    is    let  down,    the 

^  Strojan  v.    Knowles,   Hamer    v.  *  Tunnicliffe,  kc,    v.    West    Leigh 

Knowlcs,  6  H.  &  N.  454.  CoU.  Co.,  190G,  2  Ch.  22,  per  Collins, 

*  Tunnicliffe,  &c.  v.  West  Leigh  M.  R.,  and  Hardy,  L.  J.,  Romer,  L.  J. 
CoU.  Co.,  1906,  2  Ch.  390,  1906,  dissenting;  reversing  S.  C.  1905,  2 
2  Ch.  22.  Ch.  390,  per  Eady,  J.  See  also  Wednes- 

'  Wednesbury  Corporation  v.  Lodge  bury  Corporation  r.  Lodge  Holes  Coll. 

Holes  Coll.  Co.,  23  T.  L.  R.  80.  Co.,  23  T.  L.  R.  80. 

*  AntCj  p.  270.  7  See  per  Romer,  L.  J.,  1906,  2  Ch., 

*  See  ante,  p.  269.  at  pp.  29—33. 
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measure  of  damages  is  the  cost  of  restoring  it  to  its  original 
level,  and  not  merely  the  cost  of  making  it  as  commodious 
to  the  public  as  before.^  The  position  differs  from  that  of  an 
ordinary  landowner.^ 

An  injunction  may  also  be  obtained  to  restrain  the  infraction 
of  the  right.^  It  will  be  granted  on  proof  of  substantial  subsi- 
dence, although  unaccompanied  by  appreciable  damage.^  It 
will  not  be  refused  on  the  mere  ground  that  the  injury  is  of 
such  a  nature  as  to  be  capable  of  being  satisfied  by  damages;^ 
or  that  the  damages  which  could  be  recovered  would  be  trivial  ;* 
or  that,  if  it  is  granted,  a  local  industry  will  be  stopped.*^ 

An  injunction  will  not,  however,  be  granted  unless  either 
actual  damage  has  already  occurred  ;^  or  damage  is  ''  imminent 
and  certain ;  "^  or  the  defendant  claims  the  right  to  work  in  an 
improper  manner.^®  Nor,  when  there  is  no  claim  of  right,  will 
it  be  granted,  where  the  defendant's  operations  have  been  com- 
pleted, and  it  is  shown  that  no  further  damage  need  be  antici- 
pated.^^ And  where  the  party  seeking  an  interlocutory  injunc- 
tion has,  with  knowledge  of  the  probable  consequences,  abstained 
from  interference  until  the  workings  have  proceeded  for  a  con- 
siderable distance,  and  considerable  expense  has  been  incurred. 


*  Wednesbury  Corporation  v.  Lodge 
Holes  Coll.  Co.,  23  T.  L.  R.  80,  rever- 
sing S.  C.  1905,  2  K.   B.   823. 

^  As  to  whom,  see  preceding  page. 

^  As  to  land  in  its  natural  state, 
see  Proud  r.  Bates,  34  L.  J.  Ch.  406 ; 
Trinidad  Asphalt  Co.  v.  Ambard, 
1899,  A.  C.  594.  As  to  an  underlying 
stratum,  see  Mundy  v.  Rutland,  23 
Ch.  D.  81.  As  to  land  in  its  non- 
natural  state,  see  Dugdale  v.  Robert- 
son, 3  K.  &  J.  695  ;  Hunt  v.  Peake, 
Joh.  705  ;  Elliot  v.  N.  E.  R.  Co.,  10 
H.  L.  C.  333  ;  N.  E.  R.  Co.  v.  Cross- 
land,  2  J.  &  H.  565,  2  De  G.  F.  &  J. 
550  ;  Buchanan  r.  Andrew,  L.  R.  2 
Sc.  &  D.  288  ;  G.  W.  R.  Co.  v.  Smith, 
2  Ch.  D.  235,  nom.  Smith  v.  G.  W.  R. 
Co.,  3  A.  C.  165  ;  Siddons  v.  Short, 
2  C.  P.  D.  572  ;  G.  W.  R.  Co.  v.  Cefn. 
&c.,  Co.,  1894,  2  Ch.  167. 

*  JSee,  as  to  this,  ante^  p.  270. 
'"  Siddons  r.  Short,  »uj}.  577. 

®  Trinidad  Asphalt  Co.  r.  Ambard, 


1899,  A.  C.  600. 

7  lb.  602,  603 :  see  Westmorland 
r.  New  Sharlston  Co.,  79  L.  T.  722. 

^  See  Birmingham  v.  Allen,  6  Ch.  D. 
287,  288,  per  Jessel,  M.  R. 

»  See  Darley  Main  Coll.  Co.  r. 
Mitchell,  11  A.  C.  145,  per  Lord 
BramwelL  See  also  Siddons  v.  Short, 
JTO/;.,  and  see  Birmingham  v.  Allen. 
guj).  287,  per  Jessel,  M.  R.  In  Siddons 
V.  Short,  mp.,  Grove,  J.,  intimated 
(p.  577)  that  a  "  reasonable  probability 
of  damage ''  was  sufl5cient ;  but  this 
does  not  seem  correct. 

10  See  Hext  v.  Gill.  7  Ch.  699,  711» 
712  ;  A.-G.  r.  Conduit  Coll.  Co.,  1895, 

1  Q.  B.  307,  314. 

11  Jordeson  v.  Sutton,  &c.»  Co.,  1898, 

2  Ch.  at  p.  628,  1899,  2  Ch.  217.  The 
Court  will  sometimes,  where. there  is  a 
conflict  of  evidence,  or  otherwise  in 
cases  of  doubt,  take  an  independent 
report  from  a  referee,  and  act  upon  it : 
see  Mundy  v.  Rutland,  23  Ch.  D.  97,  98. 
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he  will  not,  having  regard  to  the  serious  injury  which  may  be 
caused  by  stopping  mining  operations,^  be  allowed  it.^ 

When  the  infraction  of  the  right  is  restrained,  it  will,  con-  Form  when 
sistently  with  the  principle  that  degrees  cannot  be  measured 
out  to  which  the  right  may  extend,^  be  restrained  in  the  most 
general  words,  and  without  specifying  any  limits  within  which 
the  workings  may  be  carried  on.^ 

In  a  proper  case  a  mandatory  injunction  may  be  obtained.^ 

On  making  a  prima  facie  case,  a  litigant  may  obtain,  upon 
interlocutory  application,  liberty  to  inspect  his  neighbour's 
mine  and  workings  and  working  plans,  for  the  purpose  of 
ascertaining  whether  his  right  of  support  has  been  infringed.* 

If  six  years  have  elapsed  since  the  right  of  support,  whether  stat,  of 
for  land  in  its  natural  state,  or  for  land  in  its  non-natural  state,  I^°^i*a*io^ 
has  been  infringed,  the  remedy  will  be  barred.^     But  it  must 
be  remembered  that,  although  something  may  have  been  done 
which  afterwards  produces  damage,  the  right  is  not  infringed 
until  damage  actually  takes  place.® 


Mandatory 
injunctioii. 

Inspection. 


»  Hilton  V.  Granville,  1  Cr.  &  Ph. 
297.  See  also  ante^  p.  76,  n.<*,  and 
other  cases  there  cited. 

^  See  Hilton  v.  Granville,  1  Cr.  & 
Ph.  283,  296—298. 

'  Ante,  pp.  265,  266. 

^  As  to  land  in  its  natural  state, 
see  BeU  v.  Joell,  Set.  574,  575.  As  to 
an  underlying  stratum,  see  Mundy  v. 
Rutland,  iitp.  94,  98.  As  to  land  in 
its  non-natural  state,  see  Cal.  R.  Co. 
F.  Sprot,  2  Macq.  454 ;  Hunt  v.  Peake, 
Joh.  713  ;  Elliot  v.  N.  E.  R.  Co.,  10 
H.  L.  C.  333,  N.  E.  R.  Co.  v.  Cross- 
land,  2  J.  &  H.  580,  4  De  G.  F.  &  J. 
560. 

'  See  the  form  of  the  order  in  Bell 
V.  JoeU,  Set.  574,  575. 

«  See  Wall  v.  Dunn,  Set.  574  ; 
Baynton  r.  Leonard,  ib,  576.  For 
the  forms  of  a  declaration  as  to  a 
plaintiff's  right  of  support,  and  an 
injunction  staying  the  working  of 
minerala  necessary  to  such  support, 
and  that  the  defendant  should  permit 
the  plaintiff  to  have  access  to  the 
mines  for  the  purpose  of  making 
supports,  see   Dugdale  v.  Robertson, 


3  K.  &  J.  701.  For  the  form  of  a 
declaration  as  to  a  plaintiff's  right  to 
compensation  in  respect  of  damage 
by  mining  under  his  houses  or  by 
subsidence  of  the  soil,  with  an  in- 
junction and  an  inquiry  as  to  damages, 
see  Hunt  v.  Peake,  Joh.  713.  For  the 
form  of  an  injunction  restraining  in 
general  words  the  infraction  of  the 
right  of  support,  see  Bell  r.  JoeU,  Set. 
574,  575 ;  Baynton  v.  Leonard,  ib, 
576  ;  Wall  v.  Dunn,  ib.  574  (a  case  of 
support  for  a  church) ;  Hunt  v.  Peake, 
Joh.  713;  Elliot  v.  N.  E.  R.  Co., 
10  H.  L.  C.  333 ;  N.  E.  R.  Co.  v, 
Crossland,  2  J.  &  H.  580,  4  De  G.  F. 
&  J.  560  ;  Mundy  V.  Rutland,  23  Ch.  D. 
81,  94,  98  (a  case  of  support  for  the 
barrier  of  an  underlying  stratum). 
And  for  the  form  of  an  order  giving 
liberty  to  inspect,  see  Wall  v,  Dunn, 
sup.  ;  Baynton  v,  Leonard,  sup. 

7  Bonomi  v.  Backhouse,  E.  B.  &  E. 
622  ;  Backhouse  v.  Bonomi,  9  H.  L.  C. 
503. 

*  Ib.  ;  antej  p.  268.  Cf.  the  position 
of  a  trespasser  who  causes  a  subsidence, 
post  J  p.  601. 
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Acquiescence.       The  remedy  will  not  easily  be  barred  by  acquiescence.    For 

instance,  the  lord  of  a  manor,  who  by  the  permission  of  his 
copyholder  works  under  the  copyhold,  and  in  the  course  of  his 
workings  injures  the  copyhold  buildings,  will  not  escape  liability 
by  alleging  that  the  copyholder  must  have  known  the  probable 
results  of  the  working.^ 

Unless  the  statutory  exception^  to  the  maxim,  Actio  personalis 
vwritur  cum  persona,  applies,  the  remedy  will,  as  against  the 
estate  of  the  owner  whose  working  caused  the  damage,  be  lost 
by  his  death.^ 


Death  of 
wrong-doer. 


*  See    Bankart    v.    Houghton,    27 
Beav.  433. 

*  See,  as  to  this,  post^  p.  433. 

»  See  Phillips  v.  Homfray,  24  Ch.  D. 
439,  449  (the  fourth  inquiry).    As  to 


the  other  inquiries  in  the  latter  case, 
see  postj  pp.  433,  434,  602.  See 
also  Chapman  v.  Day,  49  L.  T.  436, 
reversing  S.  C.  31  W.  R.  767  ;  Hall  r. 
Norfolk,  1900,  2  Ch.  at  p.  494. 


CHAPTER  XV. 

NEIGHBOURS — SINKING  PITS — QUARRYING — OTHER 

INCIDENTAL  RIGHTS. 


d.-SINKING  PITS,  ERECTING  MACHINERY,  DEPOSITING  SPOIL, 

REMOVING  OTHER  MINERALS,  Ac. 

(a)  Common  Law  Eights.^ 
Where  mines  are  severed  from  the  overlying  surface,  whether  Generally— 

•  IP  A  sinking  pits, 

by  a  grant  of  the  land  excepting  the  surface,  or  hy  a  grant  of 
the  land  excepting  the  mines,  the  mine  owner  has,  it  would 
seem,  as  incident  to  the  enjoyment,  and  without  any  express 
provision,  a  right,  prima  facie,  to  go  upon  the  surface  lands, 
and  dig  pits,  and  get  the  minerals.^  And  he  has,  of  course,  the 
same  right,  if  it  is  not  known  in  what  manner  the  severance  of 
his  property  from  the  overlying  property  was  effected .  A  fortiori^ 
if  a  mine  owner  merely  requires  a  method  of  communication  with 
his  mines  for  the  purpose  of  working  them,  he  is,  for  this  pur- 
pose, entitled,  2>H7/ia /a cie,  to  sink  a  shaft  through  the  overlying 
land  from  the  surface  to  the  mines.^ 

Where,  upon  a  severance  of  surface  land  from  the  under-  Fixing 
lying  mines,  a  liberty  to  dig  pits  is  expressly  granted  or  reserved,  ^Mtra^ng 
the  mine  owner  has,  as  incident  to  the  liberty,  the  right,  primd  P^^^^»  ^^' 
facie,  to  fix  such  machinery  upon  the  surface  as  may  be  neces-  sough-pits, 
sary,  as  well  to  drain  the  mines,  as  to  draw  the  minerals  from 


*  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equally  to  the  questions  discussed  in 
this  chapter.  See,  as  to  support,  ante, 
pp.  261,  262. 

^  See  Cardigan  v.  Armitage,  2  B.  & 
C.  207 ;  Durham,  &c.  Co.  v.  Walker, 
2  Q.  B.  965.  But  see  Harris  v,  Ryding, 
5  M.  &  W.  66,  per  Lord  Abinger. 


'  See  Goold  v.  Great  Western  Deep 
C^al  Co.,  2  De  G.  J.  &  S.  600;  i2e 
Gerard  and  L.  &  N.  W.  R.  Co.,  1895, 
1  Q.  B.  466,  471.  The  principle  in- 
volved is  properly  that  of  a  way  of 
necessity,  and  is  more  fully  discussed 
post,  pp.  428,  429.  Cf.  Blakesiey  r. 
Whieldon,  1  Ha.  176,  180. 
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Laying 
minerals  or 
rabbish  on 
saiface. 


Mine  owner 

removing 

obetractions. 


the  pits.^  And  if  steam  engines  are  necessary  for  these  pur- 
poses, their  erection  cannot  be  objected  to  by  the  surface 
owner.^  And  if,  in  such  a  case,  the  mine  owner  has  a  right  to 
use  engines  for  draining  the  mines  or  drawing  the  minerals 
from  the  pits,  the  construction  by  him  of  an  engine-house  or 
of  a  pond  upon  the  surface  may  not  be  unlawful.^  So,  where  a 
liberty  is  reserved  to  a  grantor,  with  his  servants,  horses,  and 
carriages,  to  enter  and  carry  away  the  minerals,  he  may  lay 
down  a  railway  for  working  them,  if  such  railway  is  reasonably 
necessary  for  that  purpose.^  So,  where  a  liberty  is  gi*anted  or 
reserved  of  making  a  sough  or  drain,  the  right  to  make  sough- 
pits  at  any  time  afterwai*ds  for  repairing  the  drain,  so  long  as 
the  original  purpose  requires  it,  is  impliedly  granted  or 
reserved.^ 

Where,  upon  a  severance  of  surface  land  from  the  underlying 
mines,  rights  of  working  are  expressly  granted  or  reserved, 
the  mine  owner  will  probably,  as  incident  to  the  granted  or 
reserved  rights,  possess  the  right  of  laying  upon  the  surface 
the  minerals,  or  the  rubbish  obtained  in  working  them.*  The 
grant  of  libei-ty  to  take  stone  from  a  quarry  may  entitle  the 
grantee  to  cast  the  spoil  upon  the  grantor's  land  which  imme- 
diately adjoins ;  as  an  incident.'^  Where  a  mining  lease  autho- 
rises the  lessee  to  deposit  spoil  on  the  surface,  the  spoil-bank 
belongs  to  the  lessee  and  his  assignees  as  an  appurtenant  to 
the  mine.® 

A  quarry  lessee,  who  has  covenanted  not  to  commit  waste 
by  cutting  trees,  does  not  infringe  his  covenant  by  cutting  trees 
excepted  from  the  lease,  and  which  it  is  necessary  to  remove 
in  order  to  work  the  quarry.®  And  a  power  to  dig  for  and 
work  minerals  carries  with  it  the  right  to  remove  such  parts 
of  the   strata  as  have  to  be  removed  either  in  making  the 


1  See  Dand  v.  Kingscote,  6  M.  &  W. 
174. 

»  2h. 

»  lb.  Cf.  Wake  v.; Hall,  8  A.  C. 
202,  205,  208,  209,  212,  214,  216  (a 
case  under  the  Derbyshire  customs, 
post,  p.  571),  where  the  exercise 
of  somewhat  similar  rights  was  held 
lawful. 

*  Antrim  r.  Dobbs,  30  L.  R.  (Ir.)  424. 


'  Hodgson  r.  Field,  7  East,  613. 

*  See  Cardigan  r.  Armitage,  2  B.  & 
C.  211 ;  Marshall  r.  Borrowdale,  &C., 
Co.,  8  T.  L.  R.  275. 

'  Middleton  r.  Clarence,  Ir.  B.  11 
C.  L.  499. 

'  Robinson  v,  Milne,  53  L.  J.  Ch. 
1070. 

•  Doe  r.  Price,  8  C.  B.  894. 
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shafts  to  win  the  minerals,  or  in  getting  the  minerals  when 
won.^ 

It  has  been  held,  that  a  lessee  who  produces  a  refuse,  while  Appropri- 
\?orking  his  mine,  is  generally  entitled  to  sell  it.  But  it  has  removedT^ 
been  also  held,  that,  if  he  throws  it  on  the  surface,  and  allows 
it  to  form  a  heap  there,  it  may  cease  to  be  a  chattel ;  and 
become  part  of  the  land,  for  the  benefit  of  the  reversioner.' 
It  has  been  also  held,  that  a  power  to  dig  for  and  work 
minerals  (besides  carrying  the  right  to  remove  such  parts  of 
the  strata  as  have  to  be  removed)  also  carries  the  right  to 
appropriate  the  parts  removed.^  In  that  case,  however,  the 
pai-ts  removed  were  spoil,  and  the  power  was  granted  by  a 
lease  containing  a  covenant  by  the  lessee  to  remove  the  spoil  at 
the  end  of  the  term.  And,  in  general,  it  appears  that  a  right  to 
appropriate  such  parts  of  the  strata  as  have  to  be  removed  is 
not  involved  in  a  mere  power  to  work.  It  has,  for  example, 
been  held  that  a  tin  bounder,^  merely  as  such,  working  a  tin 
loine,  and  extracting  copper  from  it  with  the  tin,  has  no  right 
to  the  copper.^  So  it  has  been  held,  that,  if  the  owner  of  an 
underlying  seam,  in  the  exercise  of  a  right  to  sink,  in  order 
to  reach  and  work  it ;  removes  a  part  of  the  overlying  seam ; 
the  owner  of  the  latter  is  entitled  to  an  account  of  the  part 
removed.^  And  where  there  was  a  grant  of  "  mines  of  lead;" 
:md  an  ore  of  zinc  was  so  intermixed  with  the  lead,  that  it 
was  impossible  to  work  the  lead  without  removing  the  zinc  ;  it 
was  held,  that  the  grantee  was  not  entitled  to  appropriate 
the  zinc.^ 

The  latter  case  was  one  of  a  Crown  grant ;  and,  although  CJrown 
that  fact  was  not  the  ground  of  the  decision,  it  probably  might  ^^°** 
have  been.     Indeed,  it  does  not  seem  possible,  as  against  the 


1  Robinson  r.  Milne,  53  L.  J.  Ch. 
1070,  1074,  per  North,  J. ;  A.-G.  r. 
Westminster  (Q.  B.  D.  May  2nd,  1898), 
jter  Wright  and  Channell,  JJ. 

»  See.BoUeau  r.  Heath,  1898,  2  Ch. 
at  "p.  305. 

«  Robinson  r.  Milne,  53  L.  J.  Ch. 
1070,  1074,  ^r  North,  J. 

*  Post,  pp.  482  et  feq. 

*  Rogers  v.  Brenton,  10  Q.  B.  56, 
per  Lord  Denman. 


•  Goold  r.  Great  Western  Coal 
Co.,  2  De  G.  J.  &  S.  at  p.  608, j;?^  Lord 
Westbnry. 

7  A.-G.  V.  Westminster  (Q.  B.  D. 
May  2nd,  1898) ,  per  Wright  and  Chan- 
nell, J  J.  Cf .  the  position  where  gold  or 
silver  is  contained  in  base  metal  in 
the  land  of  a  subject,  arUe,  pp.  62  et  seq, 
Cf.  also  Stokes  v.  Arkwright,  66  L.  J 
Q.  B.  845.  Cf .  also  the  position  in  the 
case  of  waste,  antCj  pp.  70,  71. 
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Surface 
owner 
digging 
foundations 
for  house. 


Mines  royal. 


Crown,  to  imply  even  those  privileges  without  which  a  grant 
of  mines  would  be  useless.^ 

The  surface  owner,  as  well  as  the  mine  owner,  may  have  a 
right  of  removal  for  the  purpose  of  enjoying  his  property. 
Where  land  is  granted  or  demised,  with  an  exception  of  the 
minerals,  and  the  purpose  of  the  grant  or  demise  is  the  erection 
of  a  house,  the  grantee  or  lessee  is  entitled,  prima  facie,  not- 
withstanding the  exception,  to  dig  out  the  foundations  of  the 
house."  And  he  is  also,  it  has  been  said,  entitled,  prima  facie, 
to  appropriate  the  materials  which  he  so  digs.^  But  he  is  not 
entitled,  piimd  facie,  to  excavate  the  subsoil  with  a  view  to 
improve  the  land  for  selling,  or  letting  ;  or  where  his  main 
object  is  to  carry  on  a  trade  in  the  manufacture  of  the 
materials.^  The  question  in  every  such  case  is  the  extent  of 
the  implied  licence  ;  which  in  its  turn  rests  upon  the  presumed 
intention  of  the  parties.^ 

There  is  a  conflict  of  opinion  upon  the  question,  whether 
the  Crown,  as  the  owner  of  mines  royal,®  is  entitled  to  go  upon 
the  overlying  surface  in  the  hands  of  a  subject,  and  dig  pits 
and  get  the  minerals.  In  the  case  of  Mines'^  it  was  laid  down 
that  mines  of  gold  and  silver  belong  to  the  Crown,  with  liberty 
to  dig  and  carry  away  the  ores  thereof,  and  with  such  other 
incidents  as  are  necessary  to  be  used  for  the  getting  of  the 
ore.®  The  contrary  was  laid  down  in  Lyddal  v.  WeBton:^ 
"  I  am  of  opinion  there  is  no  such  power  in  the  Crown,  and 
likewise  that  by  the  royal  prerogative  of  mines  they  have  even 
no  such  power :  for  it  would  be  very  prejudicial,  if  the  Crown 
could  enter  into  a  subject's  lands  or  gi'ant  a  licence  to  work 
the  mines."^^  It  is  not  easy  to  see  why,  in  this  respect,  the 
Crown  should  be  in  a  worse  position  than  an  ordinary  subject." 
It  would  appear,  at  all  events,  that  where  the  mines  in  question 


1  See  ante.y  p.  205. 

2  Robinson  v,  Milne,  53  L.  J.  Ch. 
1070,  1074,  per  North,  J.  :  see  Elwes 
r.  Brigg  Gas  Co.,  33  Ch.  D.  568,  669, 
pel'  Chitty,  J. 

3  Robinson  r.  Milne,  mp, 
*  lb. 

«  Elwes  V.  Brigg  Gas  Co.,  sup.  :  cf. 
the  dicta  cited  ante,  pp.  203,  204. 


•  See  avte^  p.  52. 

T  Plowd.  336. 

^  See  also  Saltpetre  Case,  12  Rep. 
13. 

»  2  Atk.  19. 

1°  Per  Lord  Hardwicke. 

"  See,  as  to  the  rights  in  ordinary 
cases,  atite^  p.  397 ;  see  also  Seaman 
t?.  Vawdrey,  16  Ves.  393. 
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are  once  opened,  the  Crown  can  either  work  them,  or  grant 
licences  for  others  to  do  so.^ 

Any  right  of  using  a  surface,  to  which  a  mine  owner  may  Unneceflsary 
be  entitled  by  implication,^  is  confined  to  such  things  as  are 
strictly  necessary  for  the  convenient  working  of  the  mines. 
The  principle,  according  to  which  such  a  right  is  allowed, 
would  not,  therefore,  justify  any  use  of  the  surface,  or  any 
deposit  upon  it,  to  a  greater  extent,  or  for  a  longer  period, 
than  is  absolutely  necessary ;  or  any  attendance  upon  the 
land  of  unnecessary  persons.^  And  it  is  doubtful,  whether 
the  principle  in  question  would  authorise  a  deposit  upon  the 
surface  for  the  purpose  of  sale  ;  or  whether  it  would  justify 
the  introduction  of  purchasers  to  view  the  minerals.^  And 
it  need  hardly  be  said,  that  a  lessee  of  coal-mines  has  not, 
as  such,  any  right  to  fell  trees  upon  his  lessor's  land  for  the 
purposes  of  the  land ;  this  not  being  a  privilege  directly 
necessary  to  the  enjoyment  of  the  mines.^  A  brick  lessee, 
who  has  covenanted  not  to  take  or  use  more  of  the  surface 
than  should  be  necessary,  infringes  his  covenant  by  bringing 
foreign  clay  on  to  the  demised  land,  and  there  making  it  into 
bricks.* 

Any  right  of  using  a  surface,  to  which  a  mine  owner  may  User  not 
be  entitled  by  express  grant,  is  only  exercisable  bond  JidCj  and  ^  "^^ 
in  the  usual  and  reasonable  course  of  working.^ 

Persons  are  bound  under  penalties  not  to  sink  pits,  or  erect  Sinkings  or 
steam-engines,  gins,  or  other  like  machinery,  within  twenty-  highwayfi. 
five  yards  from  any  paii;  of  a  carriage-way  or  cart-way  ;  unless 
screened  therefrom,  so  as  not  to  be  dangerous  to  passengers, 
horses,  or  cattle.^ 

1  See  Ljddal  v.  Weston,  2  Atk.  19,  King's  prerogative  in  saltpetre. 
per  Lord  Hardwicke.      As  to  open  ^  AtUc^  pp.  397,  398. 

mines,  see  ante^  pp.  35  et  seq.    It  is  '  See  Cardigan  v.  Armitage,  2  B.  & 

said,  that  the  Crown  may  dig  in  the  C.  211 ;  of.  Hodgson  v.  Field,  7  East, 

land  of  a  subject  for  treasure  trove:  621. 

see  Saltpetre  Case,  12  Rep.  13.    The  *  See  Cardigan  r.  Armitage,  sup. 

Crown  is  also  said  to  have  the  right  '  See   D'Arcy  r.  Askwith,  Hobart, 

to  dig  for  and  take  saltpetre  in  the  234. 

lands  of  sabject^  :  but  the  owner  of  •  Newton  r.  Nock,  43  L.  T.,  N.  S. 

The  land  cannot  be  restrained  from  197. 

himself  also  digging  and  taking  it:  ^  See  Honeywell,  &c.,  Co.  r.Marland, 

see  ih.   See  also  the  other  propositions  W.  N.  1875,  p.  46. 
laid  down  in  12  Rep.  12,  as  to  the  ^  5  ^  g  win.  4,  c.  50,  a.  70. 

M.M.  26 
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tion  for    ' 
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Transfer  of 
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Effect  on 
implied 
liberties  of 
those  ex- 
pressly given. 


Questions  of  construction  may  arise  as  to  the  places  where 
pits  may  be  sunk,  or  machinery  erected.^ 

In  Mordue  v.  Durham^  a  conveyance,  with  an  exception  of 
mines,  gave  power  to  the  mine  owners  to  use  the  surface  for 
the  purpose  of  working,  and  provided  that  they  should  com- 
pensate the  surface  owner  for  damage  or  spoil  of  ground 
occasioned  by  the  exercise  of  the  power.  Previously  to  the 
conveyance  workings  existed,  which  had  taken  place  under 
similar  reservations.  The  powers  were  exercised,  and  the 
surface  owner  claimed  compensation.  It  was  held  (1)  that  the 
value  of  the  land  was  estimable  with  reference  to  any  purpose 
to  which  it  might  reasonably  be  considered  as  applicable^ 
(2)  that  compensation  was  due  in  respect  of  damage  arising 
from  the  use,  subsequently  to  the  conveyance,  of  land 
included  therein,  which  had  been  previously  used  for  mining 
purposes ;  and  (8)  that  no  compensation  was  due  in  respect 
of  the  mere  existence  of  workings  in  being  at  the  time  of 
the  conveyance,  or  their  subsequent  user,  without  any  fresh 
damage. 

In  Cardigan  v.  Armitage^  a  liberty  was  reserved,  as  incident 
to  an  exception  of  mines  from  an  assurance  of  part  of  a 
manor,  to  ''at  all  times  sink  and  dig  pits,  or  otherwise  to 
sough  and  get  coals,"  '*  and  to  sell  and  carry  away  with  carts- 
and  carriages,  and  otherwise  to  dispose  of  the  same."  It  was^ 
held,  that  such  a  liberty  might  be  exercised  by  a  purchaser 
of  the  remainder  of  the  manor,  although  the  terms  of  the 
reservation  were  ''  for  the  grantor,  his  heirs  and  assigns,, 
during  the  time  that  he  and  his  heirs  should  continue 
owners"   of  such  remainder. 

Where  liberties,  which  are  expressly  given,  are  held  invalid,, 
liberties  implied  by  law  may  be  made  available.^  So,  implied 
liberties  will  not,  unless  an  intention  to  that  effect  is  apparent 
in  the  instrument  of  severance,  be  superseded  or  curtailed  by 
liberties,  which  are  expressly  given.  For  instance,  a  liberty 
specially  granted  to  make  two  pits  for  the  purpose  of  repairing 
a   drain    will   not   supersede  the  right  which  the  law  would 


1  Bowler  v,  WoUey,  16  Bast,  444. 
»  L.  R.  8  C.  P.  336. 
•  2  B.  &  C.  197. 


'  Whidbome  v.  Eccl.   Comma.,   T 
Ch.  D.  381. 
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pits  fur  the  same  purpose.^  So,  such 
rved  in  Cardigan  t.  Armitage  will  not 
,    to   which   a    grantor    is    entitled   by 

spoil  from  his  colliery  upon  a  piece  of  Measare  of 

.   ,  ,  ,  ,  damages  tor 

any   nght   so   to   do,   the  measure   of  Dnl&wfol 

ctual  damage  sustained  by   tbe  injured  "°*'' 

lue   of  the   land  actually  used   for  the 

it  has   been    so    used.     And    for   this 

rial,  that  the  trespass   may   have    been 

d  with    the   knowledge  of  the    injured 

:ers,  on  the    one   hand,   from   cases   of 

ind,  where  the  benefit  to  the  wrong-doer 

nd,  on  the  other  hand,  from  wayleave 

ass  is  usually  committed  secretly.'     Bat 

lame  as  that  applied  in  wayleave  cases.' 

ured  party  is,  howerer,  confined  to  the 

le  is  not  entitled  to  an  account  of  the 

by  the  wrong-doer.'    And  the  principle 

8  confined  to  the  land  actually  used.     It 

oiaing  land,  although  the  value  of  such 

,ve  been  diminished  by  the  tipping.     As 

:he  measure  of  damages  is  merely  the 

le  injured  party.^     Nor  will  interest  be 

tation  of  damage.' 

a,  under  an  express  or  implied  liberty.   Duty  to 

the  surface  for  the  purpose  of  working  ^"^ 
irimd/acie,  to  keep  such  shaft  properly 
angh  bis  neglect  of  this  duty,  or  his 
ce  of  it,  cattle  belonging  to  the  surface 
le  shaft,  and  are  killed  or  injured,  the 
ble.» 

has  a  customary  right  to  excavate  the  Compensa- 

by  lencea. 


t,  613. 

'  See  «.  2  Ch.  5*2.  6*3. 

Se,  a  B.  & 

'  Beeport,  p.  43a. 

Jeep  Coal 

•  Whitwham        v.        Weatminater 

Brjmbo.  &c.,  Co.,  1896,  2  Ch.  6*3. 

J  lb.,  18B6, 1  Ch.  894, 1898, 2  Ch.  638. 

Ch.  8H, 

*  lb.,  1896,  1  Ch.  899. 

*  WUliama  r.  Grouoott,  *  B.  &  S, 
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surface  and  construct  reservoirs  thereon  upon  the  terms  of 
compensating  the  surface  owner  for  all  damage  done,  and  who 
excavates  the  surface  and  constructs  a  reservoir  accorclingly, 
is  bound  to  compensate  the  surface  owner  once  for  all  for 
the  permanent  damage  in  respect  of  fences.  But  he  is, 
on  the  other  hand,  free  from  all  liability  in  respect  of  future 
damage  from  the  same  cause.  For  his  acts  are  not  those 
of  a  wrong-doer.^ 


(fi)  Statutory  Rights. 

General  Where,  under  the  General  Inclosure  Acts,  the  right  to  mines 

Inclosore  ,  ,  »  o 

Acts.  is  reserved,  with  a  further  reservation  of  a  right  to  work,"  the 

person  entitled  to  work  may,  with  his  tenants,  agents,  and 
servants,  and  with  or  without  horses  or  other  animals  or 
carriages  and  materials  of  all  kinds,  enter ;  and  break  the 
surface ;  and  search  for,  work,  and  carry  away  the  minerals; 
and  make  pits,  shafts,  roads,  airways,  waterways,  engines,  and 
erections ;  and  do  all  other  things,  which  ai*e  necessary  or  con- 
venient, as  well  for  working  as  for  refining  and  hewing,  and 
removing  water,  slag,  and  rubbish,  and  accommodating  the 
persons  employed ;  and  occupy  the  land  for  laying,  ordering, 
and  dressing  the  ores  and  minerals ;  and  alter  the  course  of 
streams;  and  repair  and  use  railroads  or  other  roads.^  In 
case  it  shall  be  provided,  that  the  compensation  to  be  made  for 
damage  through  the  exercise  of  the  right  to  work^  shall  be  made 
by  the  owners  of  allotments,  the  person  sustaining  the  damage 
may  complain  to  two  or  more  justices  of  the  peace  ;  and  such 
justices  may  inquire  into  the  complaint  in  a  summary  manner, 
and  determine  the  amount  of  compensation,  and  order  pay- 
ment thereof.^  The  compensation  is  payable  by  the  owners  of 
the  allotments  on  whom  it  shall  by  the  award  have  been 
imposed,  including  the  owner  of  the  allotment  damaged,  by  a 


149.     See  also  Sybray  r.  White,  1  M.  648,  659,  665,  699,  700,  708,  723. 

&  W.  436,  where  the  point  seems  to  *  Ante,  p.  153. 

have  been  assumed.  •  22  &  23  Vict.  c.  43,  s.  3. 

1  Great  Lazey  Mining  Co.  v.  Clagne,  *  AnU^  p.  1 63. 

4  A.  C.  115.     See  further,  as  to  the  *  22  &  23  Vict.  c.  43,  s.  4. 

£  ncing  of  excavations,  jo«^,  pp.  412, 
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ID  them  in  respect  of  their  allotments  ;' 


mre  Act,  part  of  a  common  was  allotted  Local 

inor,  and  the  residue  to  the  commoners,  Acu-emking 

1  that  nothing  therein  contained  should  nna'^tmont 

■  the  lord  to  the  royalties,  but  that  he,  '<"■  working 

under  any 
9  thereafter  hold  and  enjoy  the  mmes  and  part  ot 


full,  ample,  and  beneficial  manner  to  all  ' 
as  he  or  they  could  ot  might  have  held 

in  case  this  Act  had  not  been  made," 
in  case  the  owner,  &c.,  shonid  work  any 

of  the  allotments,  the  person  working 

reasonable  satisfaction  for  the  damage 
id  to  the  person  for  the  time  being  in 
round.*  The  mine  owner  proposed  to 
works  on  one  of  the  allotments,  and  to 
1  the  same  allotment ;  and  to  do  bo  not 
e  of  working  minerals  lying  ander  that 

purpose  of  working  minerals  lying  under 
imon.  It  was  held,  that  the  mine  owner 
ise  all  reasonable  working  powers ;  and 

to  do  what  he  proposed  to  do.*     It  was, 
■at  he  would  not  hare  been  entitled  to  puU 
der  to  sink  a  pit,  or  to  use  buildings  or 
to  another  person.^ 
vail  and  his  lessees  are  entitled  to  enter  Duke  of 

,v  I  ■        1  f  Cornwall  i 

in    the  seventeen  assessional  manors  of  assessionai 

under  which  belong  to  the  Duke ;'  and  !!I"°°^i 

nd  carry  away  the  mines ;  and  to  erect 

Dery ;  and  to  make  pits,  shafts,  levels, 

Tamroads,  and  other  roads  and  works ; 

stone,  lime,  and  slate  for  such  buildings 

ite  and  use  and  divert  such  water;  and 

ore  and  rubbish  ;  and  to  do  all  other  such 


*  Haylea   r.    Pease   and    PartneiB 

1899,  ICh.  567. 

C.  286,  a 

»  Ji.  S81,y»rStirUng,  J, 

'  See  ante,  p  60. 

3M. 

"  ATtte,  pp.  50,  61, 
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Compensa- 
tion. 


NoUoe  and 
secnritj. 


acts ;  as  may  be  necessary  or  convenient.^  And  the  buildings, 
machinery,  and  works  may  either  be  removed,  or  be  allowed  to 
remain  after  they  have  ceased  to  be  required,  and  are  not  by 
non-user  or  otherwise  deemed  to  be  abandoned.^  But  no 
damage  is  allowed  to  be  done  to  any  park  or  pleasure  ground ; 
or  to  any  dwelling-house  ;  or  to  any  yard,  curtilage,  or  garden 
not  extending  more  than  fifty  feet  from  a  dwelling-house.^ 

And,  if  claimed  within  six  months,  compensation  must  be 
made  for  damage  to  the  surface  of  lands  other  than  waste  or 
demesne  lands,  or  for  damage  to  water,  and  for  the  materials 
taken.^  The  right  to  and  the  amount  of  such  compensation 
are,  if  necessary,  determinable  by  two  justices,  or  (at  the  option 
of  the  person  from  whom  it  is  claimed)  by  the  Stannary 
Court  ;^  and  the  compensation  may  be  made  by  a  periodical 
sum,  and  may  be  made  to  include  both  past  and  continuing 
damage.®  No  compensation  is,  in  general,  payable  for  twelve 
months  after  entry  ;^  and  the  Duke  is  not  liable  for  the  acts  of 
his  lessees  or  others.^  The  compensation  is  payable  to  the 
person  in  possession  or  receipt  of  the  rents  and  profits.  But 
if  his  interest  is  limited  or  qualified,  and  the  compensation 
exceeds  20Z.,  he  holds  it  for  the  benefit  of  himself  and  the  other 
persons  interested  in  proportion  to  their  interests;  and  the 
respective  interests  may  be  established  in  the  Stannary  Court,  or 
in  any  other  Court  of  equity.*  And  if  he  is  under  disabiUty  or 
unknown,  or  his  title  is  disputed,  the  compensation  is  payable  to 
the  Begistrar  of  the  Stannary  Court;  and  is  applicable  for  the 
benefit  of  the  persons  interested  according  to  the  order  of 
the  Court.^** 

One  month's  notice  must  be  given  before  entry  on  any  lands 
other  than  waste  lands.^  And  security  for  damage  may  from 
time  to  time  be  required  from  any  person  other  than  the  Duke; 
and  until  the  required  security  is  given,  the  Stannary  Court  may 


1  7  &  8  Vict.  c.  105,  8.  55.  See  also 
ib,  c.  65,  8.  3. 

«  Ib.  c.  105,  8.  69. 

»  S.  70. 

^  Ss.  55,  68.  As  to  sdrface  damage, 
see  atUef  p.  303. 

'  S.  56. '  As  to  the  jurisdiction  of 
the  Stannary  Courts,  see  pottt  pp.  474 


et  seq, 

•  S.  66. 
7  S.  56. 
»  S.  67. 

•  Ss.  57,  58.  ' 

10  S.  59.     See  also  ss.  63,  04. 
"  S.  60. 
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ution  of  the  right  of  eutr;.'     After  the  deter- 

Dtry  and  the  payment  of  compeDsation,  th« 

ip;  and  differences  as  to  determination  and 

ininable  in  the  Court.' 

,  proceedings  in  the  Stannary  Court  for  any  Costs. 

nee  are  in  the  discretion  of  the  Court,  and  may 

igistrar.^ 

nd  costs  may,  if  necessary,  be  recovered  by  BecoToiy  of 
,  oompeii»tion 

a  Court,  or  in  the  Stannary  Court;  and  any  and  ooata. 

lerflto  has  also  all  the  priTilegea  of  a  mining 

of  the  mines  in  question.* 

wall  Subm.  Mines  Act,  1868,  the  Crown,  and   CornwaU 
.   ,         .    ,       „  ,  ,  Bubm.  Hinei 

right  of  the  Crown  to  mines  under  the  sea  Act. 

all,^  are  entitled  to  take  or  use,  and  to  pass 

under,  any  lands  forming  part  of  the  posses- 

(whether  in  the  occupation  of  tenants  or  of  the 

make  or  sink  pits,  shafts,  adits,  drifts,  levels, 

ts,  pools,  or  embankments ;  and  to  moke,  lay, 

pair  spoil-banks,  roads,  ways,  bridges,  and 

ke,  erect,  and  repair  buildings  and  engines; 

:esBary  or  convenient  for  working,  carrying 

■  making  merchantable  the  minerals,    fiot 

ions  notice  of  the  nature  of  the  facilitim 

^ven.     And  compensation  (for  ascertaining 

sions  exist,  and  in  respect  of  which  the  Crown 

lie  Crown,  are  liable)  must  be  made.     And 

one  to  weolien,  injure,  or  endanger  any  house 

And  no  way,  or  works,  or  machinery,  must 

ected,  or  minerals  dressed  or  made  merchant- 

ards  of  a  dwelling-house,  or  on  any  garden 

8  to  interfere  with  any  of  the  Duke's  mining 

ufficient  gates,  rails,  and  bar8,mu8t  be  kept  to 

reaches  and  openings  in  fences:  ajid  sufficient 

for  the  convenience  and  safety  of  the  owners, 

ners,  and  of  the  public;  in  order  to  prevent 

i3;  64.  and  m  to  the  privileges  ot  a  mining 

ci^itor,  see  poit,  pp.  613  et  teq. 
*  See  ante,  p.  61. 
iuriBdiction  of  *  See  21  &  22  Vict  c.  109,  SB.  3—6. 

e  /wrf,  p.  4"4  ; 
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Grown  Lands 
Act. 


Lands  in 
Ireland. 


damage  or  inconvenience  and  trespasses  by  cattle   or  other 
animals.^ 

And  by  the  Crown  Lands  Act,  1866,^  all  persons  entitled  to 
or  to  the  management  of  mines  or  quarries  in  or  under  the  fore- 
shore or  the  adjacent  lands,  and  their  tenants,  may,  on  giving 
to  the  Board  of  Trade  two  months'  previous  notice,  and  doing  as 
little  damage  as  may  be,  and  making  compensation  for  all  damage 
according  to  the  Lands  CI.  Cons.  Act,  1845,  the  Lands  CI.  Cons. 
(Scotland)  Act,  1846,  or  the  RaiL  Act  (Ireland),  1861,  take  into 
possession,  or  use,  or  pass  through,  over,  or  under,  any  portion 
of  the  foreshore  under  the  management  of  the  Board,  in  order 
to  make  or  sink  pits,  levels,  watercourses,  &c. ;  or  to  make,  lay, 
place,  use,  and  repair  spoil-banks,  roads,  &c.,  and  engines 
and  buildings,  &c. ;  and  do  all  other  necessary  or  convenient  acts 
for  mining  or  quarrying  purposes.^  But  these  powers  must  not 
be  exercised  so  as  to  injure,  weaken,  or  endanger  piers  or  other 
structures.^  And  in  exercising  them  all  necessary  and  proper 
works  for  the  safety  and  accommodation  of  the  public  must  be 
made  and  maintained.^ 

Where  mines  in  Ireland  are  demised  under  the  Irish  Leasing 
Acts,®  the  lessee  is  entitled  ;  and  where  mines  in  Ireland  are 
excepted  from  a  grant  of  the  lands,  the  grantor  is  (unless  he 
and  the  grantee  have  the  relation  of  landlord  and  tenant^) 
entitled;  to  erect  on  the  lands  smelting-houses  and  other 
buildings  necessary  for  working  the  mines;  and  to  cut  turf 
thereon  to  be  employed  in  the  smelting ;  and  to  divert  and  use 
such  streams  of  water  passing  through  the  lands  as  shall  not 
have  been  previously  used  or  occupied  by  any  mill  or  mill  dam; 
making  compensation  for  all  damage  to  the  person  in  posses- 
sion.® And  (notwithstanding  the  relation  of  landlord  and 
tenant)  where  mines  in  Ireland  are  excepted  from  a  grant 
of  the  lands,  the  person  entitled  to  the  rent  in  fee  simple,  fee 
farm,  fee  tail,  or  for  life,  with  immediate  remainder  to  his  own 
issue,  may  work  the  mines  and  carry  away  the  minerals ;  and 


1  8.4. 

a  29  &  30  Vict.  c.  62. 

»  S.  22 

*  S.23 

*  S.  24. 


•  46  Geo.  3,  c.  71 ;  11  &  12  Vict. 
c.  13  ;  and  the  Acts  there  mentioned. 
7  See  23  &  24  Vict.  c.  154,  s.  104. 
^  46  Geo.  3,  c.  71,  88.  2,  S. 
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he  or  his  lessee  may  enter  on  the  lands  and  erect  houses,  rail- 
ways, tramways,  and  conveniences,  and  employ  streams;  making 
such  compensation  to  the  grantee  as  may  be  agreed  upon,  or 
in  case  of  non-agreement,  as  may  be  ascertained  by  the  chair- 
man of  quarter  sessions  of  the  county.  But  in  exercising  the 
latter  Iibei*ties  no  mines  or  minerals  can  be  searched  for  or 
worked  on  the  site  of  any  place  of  worship,  graveyard,  ceme- 
tery, or  public  school,  or  within  thirty  yards  thereof ;  or  on  the 
site  of  any  house,  outhouse,  garden,  orchard,  or  avenue,  with- 
out the  previous  consent  of  the  tenant  in  possession.^  Where 
the  tenant  from  year  to  year  of  an  Irish  holding  is  evicted  by 
his  landlord  for  unreasonably  refusing  to  allow  the  latter  (he 
making  satisfaction  for  any  injury)  to  enter  upon  the  holding 
for  mining  or  quarrying  purposes,  the  eviction  is  not  a  disturb- 
ance within  the  Irish  Act,  S3  &  84  Vict.  c.  46,  unless  the 
landlord  persists  in  the  eviction  after  the  tenant  withdraws  the 
refusal.^  And,  as  one  of  the  statutory  conditions  under  the 
Irish  Act,  44  &  46  Vict.  c.  49,  for  the  breach  of  which  a  tenant 
may  be  compelled  to  pay  a  higher  rent  than  the  rent  payable 
at  the  commencement  of  the  statutory  term,  and  may  be  com- 
pelled to  quit  his  holding,  the  landlord  (making  satisfaction 
for  any  injury)  may  enter  on  the  holding  for  mining  or  taking 
minerals,  or  digging  or  searching  for  minerals ;  or  quarrying, 
or  taking  stone,  marble,  gravel,  sand,  brick  clay,  fire  clay,  or 
slate.^  The  **  making  satisfaction  for  injury  "  is  not  a  condition 
precedent  to  the  right  of  entry.* 


j.—QUARRYING. 

(a)  OeneraUy, 

Where  mines  are  severed  from  the  overlying  surface  by  a  Generally. 
grant  of  the  land,  excepting  the  mines,  if  the  process  of 
digging  and  getting  the  minerals  would,  as  in  the  case  of 
quarrying,  necessarily  be  destructive  of,  or  seriously,  con- 
tinuously, and  permanently  injurious  to  the  surface,  the  mine 
owner  cannot,  'prima  fade,  work  or  win  the  minerals.*^    And 

>  23  &  24  Vict.  c.  154,  ss.  32,  33.  »  S.  5. 

«  S.  14  :    see  39  &  40  Vict.  c.  63,  *  Dolan  r.  Davis,  32  L.  R.  (Ir.)  384. 

s.  3.  *  See  BeU  i-.  Wilson,  1  Ch.  303 ; 
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where  the  severance  is  effected  by  a  grant  of  the  land,  except- 
ing the  surface,  the  same  principle  would,  it  would  seem, 
prima  facve^  apply.^  And  if  this  be  so,  it  is  quite  clear  that 
like  principles  would  apply,  where  it  is  not  known  in  what 
manner  the  severance  of  the  two  properties  has  been  effected. 
The  prima  facie  presumption  will  not,  moreover,  be  rebutted, 
unless  by  language  of  a  perfectly  clear  and  unambiguous  kind 
in  the  instrument  of  severance.^  And  the  fact  that  there  may 
be  a  consequent  difficulty  in  laying  down  precisely  what  a 
mine  owner  may  do  and  may  not  do  is  immaterial.^  In  such 
cases  an  injunction  will  be  granted,  if  the  defendant  claims  the 
right,  although  he  denies  having  any  present  intention,  to  do 
the  act  complained  of/ 

^^  *•  In  Bell  V.  Wilson,^  a  conveyance  of  land  contained  an  excep- 

tion of  all  mines,  with  full  liberty  "  to  search  for,  dig,  bore, 
sink,  win,  work,  lead,  and  carry  away  the  same ;  and  to  dig, 
bore,  sink,  win,  work,  and  make  pit  and  pits,  trench  and 
trenches,  groove  and  grooves,  of  any  kind,  in,  over,  under, 
through,  or  along  all  or  any  part  of  the  said  closes  or  parcels 
of  ground,"  and  with  other  incidental  liberties  of  the  fullest 
kind ;  paying  a  reasonable  satisfaction  for  all  damages  or  spoil 
of  ground.  The  right  of  working  freestone  in  an  open  quarry 
was  claimed.  It  was  held,  that  the  grantor  had  no  such 
right,  but  had  only  liberty  to  get  the  freestone  by  underground 
mining. 

Hext  V,  Gill.         So  in  Hext  v.  GilL^    There  the  conveyance  of  the  freehold 

in  a  copyhold  tenement  to  the  copyholder  contained  an 
exception  of  all  mines,  "together  with  full  and  free  liberty 
of  ingress,  egress,  and  regress,  into  and  out  of  the  said  several 
premises,  and  every  part  thereof,  with  or  without  horses, 
carts,  and  carriages,  to  dig  and  search  for,  and  to  take,  use, 
and  work  the  said  excepted  mines  and  minerals."  There  was 
no  compensation  clause.     Under  the  tenement  was  a  bed  of 

Hext  r.  Gill,  7  Ch.  699,  714  ;  Whid-  »  Hext  r.  Gill,  sup,  714,  717,  718. 

bome  V.  Eccl.  Ck)mm8.,  7  Ch.  D.  379,  »  lb,  718. 

381 ;  Mid.  R.  Co.  r.  Miles,  33  Ch.  D.  *  See  ib.  699,  711,  712 ;  cf.  HaU  r. 

647.  Byron,  4  Ch.  D.  679,  680. 

^  See  and  consider  the  cases-  as  to  *  1  Ch.  303.       •    • 

support,  ante,  pp.  272,  273,  which  in-  «  -7  Gh.  699. 

volve  analogous  principles.  •   • 


<:hap.zv.] 


QUABBYINO GENERALLY. 


411 


china  clay,  which,  it  was  admitted,  could  not  be  gotten  without 
totally  destroying  the  surface.  It  was  held  that  the  mineral 
owner  had  no  right  to  get  the  clay.^ 

In  A.'O.  V.  Welsh  Granite  Co.^  an  Inclosure  Act  provided  A.-G.r. Welsh 
for  an  allotment  being  made  to  the  King  as  lord  of  the  manor. 
It  then  gave  power  to  the  Commissioners  of  Woods  to  sell 
this  allotment,  subject  to  the  right  of  the  King  to  *'  the  mines, 
ores,  minerals,  coal,  limestone,  or  matter  whatsoever "  in  or 
under  the  same.  It  then  reserved  to  the  King  his  rights 
to  any  **  mines,  ores,  minerals,  coal,  limestone,  or  slate  *'  in 
the  common  land;  and  provided,  that  he  might  search  for, 
dig,  raise  and  carry  away  the  same  as  freely  and  effectually 
as  if  the  Act  had  not  been  passed,  save  only  that  he  should 
do  as  little  damage  as  possible  in  the  lands  to  be  inclosed, 
and  should  make  reasonable  satisfaction  to  the  allottees. 
Under  these  provisions  the  right  of  working  granite  by  open 
workings  was  claimed.  It  was  held,^  that  the  case  differed 
from  Bell  V.  Wilson  *  and  that  the  claim  was  well  founded. 

Where  an   instrument,  which   empowers   the   owner   of  a  Liability  for 

...    damage  under 

quarry  to  work  it  by  quarrying,  provides  that  the  owner  contract, 
of  the  rest  of  the  land  shall  be  compensated  for  all  damage 
which  he  may  thereby  sustain,  the  proviso  binds  the  quarry 
owner  for  the  time  being  in  favour  of  the  owner  for  the  time 
being  of  the  rest  of  the  land.^  The  proviso  does  not,  however, 
create  anything  more  than  a  simple  contract  debt.® 

Where   a   surface  belongs  to  one  for  life,  with  remainders  Mode  of 
over,  and   damages   are   recovered   for  injury  to  the  surface,  a^^^s 
they  are  dealt  with  on  similar  principles^  to  those  which  apply  ^^^'^f^f^^^ 
where  mines  belong  to  one  for  life  who  is  not  entitled  to  work 
them,  with  remainders  over,  and  they  are  wrongfully  worked 
by  a  stranger.^ 


*  For  the  form  of  the  order  re- 
straining him,  see  7  Ch.  718  ;  see  also 
Whidbome  r,  Eccl.  Ck>mm8.,  7  Ch. 
D.  381. 

«  36  W.  B.  617. 

'  Per  Lord  Esher  and  Lopes,  L.  J., 
Fry,  L.  J.,  doubting. 

^  Ante,  p.  410.  It  is  submitted, 
that  this  case  does  not  satisfy  the  rule 
laid  down  by  Lord  Lorebum  in  Butter- 


knowle,  &c.,  Co.  r.  Bishop  Auckland, 
&c.,  already  stated,  ante^  pp.  301,  302, 
and  can  no  longer  be  regarded  as  an 
authority. 

*  lU  Dpnegal,  W.  1^.  1888,  p.  112 ; 
cf .,  as  to  support,  antey  p.  282. 

«  Me  Donegal,  suj?, , 

7  See  Bell  v.  Wilson,  1  Ch.  309. 

*  Seejf(fttf  p.  594. 
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Fencmgs  jf  ^ji  excavation  is  made  so  near  to  a  highway  as  to  amount 

near  high-  ... 

ways.  to  a  public  nuisance,  and  a  private  injury  ensues,  an  action 

will  lie.^  However,  the  owner  of  an  unfenced  quarry,  which 
adjoins  a  public  road,  but  is  not  so  near  as  to  be  dangerous  to 
persons  using  the  road  in  the  line  of  the  road,  is  under  no 
liability  to  a  person  who  deviates  from  the  road  and  falls  into 
the  quarry." 

(0)  Rights  under  Railways  and  Waterworks  Clauses  Acts. 

Generally.  The  mining  sections  of  the  Rail.  CI.  Cons.  Act,  1845,'  and 

the  Wat.  CI.  Act,  1847,*  have  been  already  stated  in  extenso? 
By  far  the  larger  number  of  cases  decided  thereunder  have 
been  cases  involving  the  right  to  support.  But  some  have 
been  cases  of  quarrying ;  and  these  it  is  proposed  now  to 
notice.  Before,  however,  doing  so,  it  will  be  convenient  to 
refer  to  two   propositions  which   have   been   already  stated. 

(1)  The  word  "mines"  in  the  sections  in  question  cannot 
be  confined  to  underground  workings.  If  any  mineral  clearly 
within  the  meaning  of  the  sections  (as,  for  example,  coal,  iron- 
stone, or  slate,  which  are  expressly  mentioned)  crops  out  at 
any  part  of  the  surface  taken  for  railway  or  waterworks  pur- 
poses, and  requires  accordingly  in  the  ordinary  course  to 
be  got  by  surface  workings,  such  workings  are  "mines  of 
minerals "    within   the    sections,    and   excepted    accordingly.^ 

(2)  Such  substances  as  freestone  and  limestone,  ordinarily 
got  by  surface  operations,  are  "  minerals "  within  the  sec- 
tions ;  and  surface  workings  of  such  minerals  are  therefore 
**  mines  of  minerals."^ 

Railway  Where  a  railway  company  purchase  land  under  the  sections, 

mS^^TlCo    '^^^  ^^  ^^^  purchase  the  mines,  and  the  land  contains  iron- 
r.  Robinson,     stone  or  limestone,  ordinarily  got  by  surface  operations,  the 

landowner  is  entitled  to  give  notice  of  his  intention  to  work 
it  by  surface  operations,  although  the  result  may  be  destructiTe 


1  Barnes  v.  Ward,  9  C.  B.  392 :  see 
also  Hounsell  v,  Smyth,  7  C.  B.,  N.  S. 
731. 

3  Hounsell  v.  Smyth,  sup, :  cf . 
Blyth  V,  Topham,  Cro.  Jac.  158.  See 
further,  as  to  neglect  to  fence  excava- 
tions, ante^  p.  404,  and  post^  pp.  648, 


659,  665,  699,  700,  708,  723. 

*  8  &  9  Vict.  c.  20. 

*  lO&ll  Vict.  c.  17. 
«  Ante,  pp.  334—341. 

*  Ante,  pp.  26,  27, 
7  Awt£y  p.  27. 
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of  the  surface.     This  was  so  decided  iii  Midland  Railway  Co, 
V.  Bobinson}  the  facts  of  which  have  been  already  stated.^ 

And  if  the  railway  company  refuse  to  compensate  the  land-  Bight  to  enter 
owner,  he   is   entitled   to   follow   up   the   notice   by  actually  and  break  it 
entering  upon  the  surface  and  breaking  it  up.     This  proposi*  ^^' 
lion  was  really  involved  in  Midland  Railway  Co.  v.  Robinson,^ 
It  was  not,  however,  expressly  decided  there ;   and,  prior  to 
Ruabon  Bricks  dc.y  Co.  v.  Great  WesUm  Railway  Co.,^  it  might 
possibly  have  been  regarded  as  open  to  some  doubt.     For, 
although  there  were  dicta,  and  one  actual  decision,  in  favour 
of  it,  there  were  also  dicta  against  it.   Before  referring  to  these 
dicta  and  decision,  the  language  of  section  79  of  the  Kail.  CI. 
Act  will  be  remembered.^     A  mine  owner,  left  at  liberty  to 
work  his  mines,  must  work  them   ''  in  a  manner  proper  and 
necessary  for  the  beneficial  working  thereof,  and  according  to 
the  usual  manner  of  working  such  mines  in  the  district." 

The  dicta  and  decision  in  favour  of  the  right  to  enter  are  l>Jcta,  &c.,  in 

favour  of  right 

as  follows : — In  Great  Western  Railway  Co.  v.  Bennett  ®  Lord  to  enter. 
Chelmsford  said,''  that  the  section  left  the  mine  owner  at 
liberty  '*  to  work  his  mines  exactly  as  he  would  if  the  surface 
belonged  to  him ;  "  and  in  the  same  case  Lord  Cran worth 
said,^  that,  when  the  mine  owner  proceeded  to  work,  he  was 
entitled  to  be  ''just  in  the  same  position  as  if  he  had  never 
sold  any  part  of  the  surface  at  all."     In  Errington  v.  Metro- 

politan  Railway  Co.^  Jessel,  M.  K.,  said :  ''  If  they  do  not  buy 

• 

them,  the  owner,  after  thirty  days'  notice,  may  break  the  surface 
and  dig  up  the  gravel  and  clay."  In  Midland  Railway  Co.  v. 
Haunchwoodf  dtc.^  Co.^^  Kay,  J.,  said,  that  where  the  **  usual  " 
mode  of  working  surface  minerals  was  by  open  workings,  the 
company  in  question  were  not  entitled  to  say  that  open  work- 
ings would  involve  a  trespass  upon  their  property,  and  were 
therefore  unlawful.  The  company  would  otherwise  be  enabled 
to  prevent  surface  minerals  from  being  worked  at  all.^^     In 

1  15  A.  C.  19.  "*  See  ante,  p.  335. 

>  Ante,  p.  31 ;    see  also  awte,  ppj  '  L.  B.  2  H.  L.  27. 

360—362.  y  At  p.  38. 

*  See  Ruabon  Brick,  &c.,  Co.  t,  G.  *  At  p.  40. 

W.  R.  Co.,  1893,  1  Ch.  449,  461,  462,  "  19  Ch.  D.  571,  572. 

^63,  per  Bowen,  L.  J.  "  20  Ch.  D.  552. 

*  1893,  1  Ch.  427.  "  Pp.  560,561.   The  actual  decision 
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Midland  Railway  Ca,  v.  Miles^^  Stirling,  J.,  decided  that  the 
owner  of  mines  on  both  sides  of  a  railway,^  the  usual  mode 
of  working  which  was  by  surface  operations,  was  entitled  to 
go  from  one  side  to  the  other  by  passages  under  the  railway ; 
and,  when  he  got  to  the  latter  side,  to  work  the  mines  there 
by  surface  operations.  And  in  Midland  Railway  Co.  v. 
Rohin8on,^  observations  were  used  to  the  following  effect: — 
If  the  usual  mode  of  working  is  by  open  quarrying,  the  mine 
owner  is  entitled  to  work  by  open  quarrying.  The  words 
*'  beneficial  working  "  are  words  of  qualification  intended  for 
the  benefit  of  the  mine  owner,  so  as  to  enable  him  "  to  win 
the  largest  quantity  of  minerals  that  the  mine  will  yield," 
consistently  with  its  being  worked  properly,  and  according 
to  the  usual  mode  of  working  in  the  district.  ^ 
Dicta  againf-t  On  the  other  hand,  in  Pountney  v.  Clayton,^  Lord  Esher 
*'•  said,  that  "  any  one,  who  by  digging  the  land,  and  not  by  the 

operation  of  mining,  were  to  let  down  the  surface,  on  which 
was  the  railway,  would  be  a  trespasser,  as  he  would  be  digging 
on  the  land  of  the  railway  company."  And,  in  Midland 
Railway  Co.  v.  Robinson,^  Lord  Macnaghten  said :  "  I  do  not 
think  that  it  necessarily  follows  from  that  circumstance  "  {i.e., 
that  a  railway  company  is  not  entitled  to  support)  "that  a 
mine  owner,  who  is  entitled  to  withdraw  support  by  working 
his  mines  in  the  ordinary  course,  if  the  company  do  not  com- 
pensate him,  is  entitled  to  enter  upon  the  surface,  which 
unquestionably  belongs  to  the  railway  company,  and  break 
it  up  by  working  from  the  surface.*' 
Ruabon  However,  any  doubt  on  the  subject  has  now  been  removed 

Co^r  G^V.     ^y  H^i^o^  Brick,  dc,  Co.  v.  Great  Western  Railway  Co.^ 
Kail.  Co.  the  facts  of  which  were  as  follows  : — Prior  to  the  conveyance 

to  the  defendants,  an  agreement  had  been  entered  into,  under 


in  this  case  was  in  effect  overruled  by  *  See  Mid.  R.  Co.  v,  Robinson,  37 

Glasgow  V.  Fane,  13  A.  C.  657  :   see  Ch.  D.  392,  393.  per  Chitty,  J.,  15 

ante^  pp.  25,  31.           .  A.  C.  27,  per  Lord  Herechell ;  see  the 

^  33  Ch.  D.  63^  :  3ee  pp.  638,  645 —  observations  of  Lord  Chelmsford  in 

648.  G.  W.  R.  Co.  V,  Bennett,  L.  B.  2  H.  L. 

^  Railway    A   referred   to   in  the  39,  cited  ante,  p.  345. 

statement  of  the  facts  of  this  case  ^  11  Q.  B.  D.  833. 

given  ante,  pp.  372,  373.  •  16  A.  C.  36. . 

»  37  Ch.  D.  386, 15  A.  C.  19.  ?  1893, 1  Ch.  427. 


J 
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which,  in  the  event  of  the  plaintiffs  working  their  minerals, 
the  defendants  might  enter  and  provide  support  by  construct- 
ing brick  or  stone  pillars.     The  conveyance  was  then  executed, 
and  contained  an  express  exception  of  clay.    Having  regard 
to  the  agreement,  the  defendants  were  indifferent  to  questions 
as  to  support.     But  the  plaintiffs  proceeded  to  get  the  clay, 
not  by  underground  working,  but  by  open  quarrying;   and  for 
that  purpose,  to  remove  the  soil  and  ballast  on  which  the  rails 
were  laid.     The  custom  of  the  district  was  to  get  the  clay  by 
open  quarrying.      It  was  held,  that  the  plaintiffs  had  acted 
within  their  rights.     It  was  admitted,  that  the  plaintiffs  would 
Lave  had  a  right  to  withdraw  support  from  the  surface  ;  ^  and 
it  was  considered,  that  there  could  be  no  distinction  between 
one  kind   of  destruction   and  another.      ''It  is   destruction 
in    different    ways,    it    is   true.      It    is    destruction    in    the 
one  case  by  picking  the  surface  up,  and  destruction  in  the 
other  case   by  letting  the  surface  down.     The  result  is  the 
same — destruction   of  the   railway."  ^     If  this  were  not  the 
result   of  the  sections  in  question,  they  would   exclude   the 
rights  of  the  owner  of  ironstone  or  limestone  ordinarily  got  by 
surface  operations.^    They  would,  moreover,  make  it  almost 
impossible  to  assess  the  amount  which  the  railway  company 
would  have  to  pay.     For  the  railway  company  "  would  have 
to  purchase  it  when  they  purchased   the   land,  ..."    and 
at  that  time  you  could  not  tell   ''  the  exact  chances  of  the 
mine  owner  wishing  to  work  his  quarry,  or  the  extent  or  depth 
to  which  he  would  work."     But  this  would  defeat  the  whole 
object  of  the  sections.* 
The  position  in  the  case  of  a  waterworks  company  is  not  Waterworks^ 

••..  ■  -i-in    company. 

necessarily  the  same.  In  considering  it,  regard  must  be  had 
to  the  difference  in  language  between  section  79  of  the  Bail. 
Cl.  Act  and  section  23  of  the  Wat.  CI.  Act,  and  to  the  decision 
in  Manchester  Corporation  v.  New  Moss  CoUiery  already  stated.*^ 
It  has  beeti   already   stated,  that   common   clay,  sand  or  Minerals 

expressly 

«  AnU,  p.  375.  *  1893,  1   Ch.   458,    469.   460,  per  excepted.. 

'^  1893,  1  Cb.  453,  454,  per  Lindley,  Bowen,  L.  J.  :  see  also  iZ^  Gerard  and 

L.  J. :   see  also   pp.    464.    465,  per  L.  A;  N.  W.  R.  Ck).,  1895,  1  Q.  B.  466, 

Smith,  L.  J.  467  ;  G.  W.  R.  Co.  v.  Blades,  1901,  2 

'  1893, 1  Ch.  458,  jw  Bowen,  L.  J,:  Ch.  631. 

see  ante,  pp.  27,  31,  33.  *  Ante,  p.  376. 
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Law  as  to 
mining  com- 
munications 
consistent. 


Improper 
exercise  of 
right. 


gravel  forming  the  upper  soil  (although  of  exceptional  thick- 
ness) is  not  within  the  exception  in  section  77  of  the  Bail. 
CI.  Act  and  section  18  of  the  Wat.  CI.  Act.^  It  is,  however, 
competent  to  the  parties  to  except  it,  if  they  please,  in  express 
terms ;  and  if  they  do,  the  position  is  the  same  as  in  the  case 
of  minerals  excepted  by  the  sections.  For,  although  the  clay, 
sand  or  gravel  is  not  in  such  a  case  within  section  77  of  the 
Rail.  CI.  Act  or  section  18  of  the  Wat.  CI.  Act,  it  is  within 
the  subsequent  sections  of  each  Act,  the  scope  of  which  is 
wider.^  And  accordingly  the  landowner  can,  if  he  is  not 
compensated,  work  such  clay,  sand  or  gravel  by  surface 
operations,  if  that  be  the  usual  course  of  working  it.^  In 
Buabon  Brick,  dtc,  Co.  v.  Great  Western  Railway  Co.  the  clav 
was  expressly  excepted.^  If  this  had  not  been  so,  the  decision 
could  not  be  reconciled  with  that  in  Glasgow  v.  Farie.^ 

It  has  been  already  seen,  that,  under  the  section  allowing 
him  to  make  mining  communications,  a  mine  owner  will  not 
be  permitted  to  enter  upon  and  across  a  line  of  railway ;  in 
order  to  reach  and  work  his  minerals  on  the  other  side.®  But 
there  is  nothing  inconsistent  in  his  disability  in  this  respect, 
and  his  right  to  break  up  a  line  of  railway ;  in  order  to  work 
minerals  under  it,  for  which  the  railway  company  will  not  paj. 

While,  however,  the  landowner  is  entitled,  if  he  is  not  com- 
pensated, to  work  minerals  by  surface  operations,  if  that  be 
the  usual  course  of  working,  he  is  liable,  if,  in  so  doing,  he 
does  not  do  all  that  is  right  and  reasonable  for  the  protection 
of  the  company.'' 


1  See  antey  p.  30. 

2  See  ante^  p.  356. 

'  See  Buabon  Brick,  &c.,  Co.  t'.  G. 
W.  R.  Co.,  1893,  1  Ch.  427. 

*  See  arde,  p.  415.  There  are  pas- 
sages in  the  various  judgments  from 
which  it  might  be  supposed  that  this 
was  not  considered  material ;  and  there 
is  a  similar  passage  in  the  judgment  of 


Lord  Alverstone  in  Todd,  &c.,  &  Co.  f. 
N.  E.  Rail.  Co.,  1903,  1  K.  B.  609 
But  it  was  not  necessary  to  cite  Glas- 
gow V,  Farie,  13  A.  C.  657. 

*  See  ante^  p.  31. 

•  See  ante,  p.  370. 

7  Ruabon  Brick,  &c.  Co.  r.  G.  W 
R.  Co.,  1893,  1   Ch.  436,  per  Keke- 
wich,  J. 
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NEIGHBOUES— E0ADWAYS.1 


a.— NATURE  OP  RIGHT  OP  WAY— GENERALLY. 

A  RIGHT  of  way  in  alieno  solo^  is  an  incorporeal  right  by 
way  of  easement.^  And  it  is  none  the  less  an  easement 
because  it  may  be  a  necessary  incident  to  the  enjoyment  of 
his  property  by  the  dominant  owner/ 

The  dominant  owner  cannot  prevent  the  servient  owner 
from  using  the  way.  If  he  could,  his  right  of  way  would  not 
be  an  easement,  but  a  right  of  property  in  the  land  occupied 
by  the  way.^  Nor  can  he  prevent  the  servient  owner  from 
making  alterations  in  the  way,  provided  that  it  is  not  thereby 
rendered  an  obstruction  to  the  dominant  owner.^ 

The  Crown  has  apparently  a  right  of  way  for  the  carriage 
through  the  lands  of  a  subject  of  the  produce  of  mines  of  gold 
and  silver ;  ^  and  also  of  saltpetre ;  ^  and  probably  of  treasure 
trove.^     Subject  to  this,  a  right  of  way  in  alieno  solo,  being  an 


Right  of  way 
is  an  ease- 
ment. 


Servient 
owner  may 
use  or  alter 
the  way. 


Right  most 
generally 
originate  in 
grant  or  pre- 
scription. 


*  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equally  to  the  questions  discussed  in 
this  chapter.  See,  as  to  support,  antej 
pp.  261,  262. 

As  to  rights  of  way  in  propria 
toloj  see  a«^c,  pp.  79 — 83,  96,  97. 

Thicknesse  r.  Lancaster  Canal  Co., 
4  M-.  &  W.  492,  495  ;  Ramsay  v,  Blair, 
1  A.  C.  706,  per  Lord  Selbome. 
•  *  See  Bamsay  r.  Blair,  &up.^  per 
Lord  Selbome.  It  is  respectfully  sub- 
mitted, that  the  propositions  laid  down 
by  Lord  Chelmsford  at  p.  703  are  not 
consistent  with  principle.  Cf .  Bourne 
T.  Taylor,  10  East,  205. 

*  See  B.  r.  Jolliffe,  2  T.  R.  95.  In 
R.  r.  BeU  (7  T.  R.  598)  it  was  decided, 
that  the  grantee  of  a  wayleaye  for 
carrying  coal  was  rateable  to  the  poor 
as  occupier ;  but  only  because  he  had 

M.M. 


inclosed  the   way,  and  excluded  all 
persons  from  using  it. 

•  Bradbum  r.  Morris,  Morris  r. 
Bradbum,  3  Ch.  D.  821,  823.  A  right 
of  way  cannot,  properly  speaking,  be 
the  subject  of  an  exception,  or  a 
reseryation.  For  it  is  neither  part 
of  the  thing  granted ;  nor  does  it, 
like  a  rent,  issue  out  of  the  thing 
granted.  Where  a  grantor  purports 
to  except  or  reserve  a  right  of  way,  it 
really  takes  effect  as  an  easement 
newly  created  by  way  of  express '  re- 
grant  by  the  grantee.  See  Durham, 
&c.,  Co.  V,  Walker,  2  Q.  B.  940; 
Proud  V.  Bates,  34  L.  J.  Ch.  406; 
Hamilton  r.  Graham,  L.  R.  2  Sc. 
&  D.  168. 

7  Seea»^«,  pp.  400,401. 
'  See  antey  p.  401,  n.  *. 

•  See  ib. 
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incorporeal  right  by  way  of  easement,^  must  have  its  origin  in 
granty  express  or  implied  ;  or  in  prescription.  A  right  of  way 
by  prescription  may  be  acquired  at  common  law  either  Ly 
an  enjoyment  from  time  immemorial ;  or,  upon  the  fiction  of 
a  modem  lost  grant,  by  an  enjoj'^ment  for  twenty  years.  Or, 
it  may  be  acquired  under  section  2  ^  of  the  Prescription  Act  ^ 
by  an  enjoyment  as  of  right.^ 


Unlimited 
grant. 


Grant  clearly 
limited. 


*.— EXPRESS  GRANT— INSTRUMENTS  INTER  PARTES  AND 

INCLOSURE  AND  CANAL  ACTS. 

(a)  Kind  of  Way. 

Where  there  is  a  general  and  unqualified  grant  of  the  way 
intended  to  be  made  or  used,  the  grantee  may  make  or  use 
any  kind  of  way  he  pleases.^ 

Where  the  way  intended  to  be  made  or  used  is  clearly 
defined  by  the  instrument  of  grant,  and  there  is  nothing  in 
the  instrument  to  indicate  a  contrary'  intention,  the  grantee 
of  the  right  cannot  make  or  use  any  other  kind  of  way  than 
that  which  has  been  granted.  He  cannot,  for  instance,  where 
a  right  of  passage  simpliciter  is  granted,  make  or  use  a  tram- 
way or  railroad  ;  ®  or,  where  a  right  of  waggon-way  is  granted, 
make  or  use  a  tramway  or  railroad.^  And  he  cannot  justify 
the  making  or  using  a  different  kind  of  way  from  that  which 
has  been  granted  on  the  ground,  that  no  more  land  has  been 
thereby  taken,  or  that  the  landowner  has  not  been  thereby  in 
any  respect  injured.  He  has  no  right  to  take  the  land  at  all, 
except  for  the  particular  kind  of  way  indicated.® 


^  See  preceding  page. 
Cited  ante,  p.  292,  n. ». 

^  See  Monmoath  Canal  Co.  v.  Har- 
ford, 1  Cr.  M.  &  R.  614;  Cowling  i'. 
Higginson,  4  M.  &  W.  245  ;  Bogers  r. 
Taylor,  1  H.  &  N.  706  ;  Bradbum  v, 
Morris,  Morris  r.  Bradborn,  3  Ch.  D. 
812, 

*  Monmouth  Canal  Co.  r.  Earford, 
^up,  ;  Cowling  r.  Higginson,  *?/_/;.  For 
claims  to  rights  of  way  for  mining 
purposes  based  on  expectation  followed 
by  expenditure,  see  Clavering's  Case, 
5  Ves.  690 ;  Powell  v.  Thomas,  6  Ha. 
300 ;  Meynell  v.  Surtees,  3  Sm.  k  G. 
101,     Cf.  Bankart  r.  Tennant,  10  Eq. 


141.  See  also  Bell  r.  Mid.  B.  Co.,  3 
De  G.  &  J.  686  ;  Mold  r.  Wheatcroft, 
27  Beav.  610,  616. 

^  See  Beaufort  v.  Bates,  3  De  6.  F. 
&  J.  393. 

«  Beaufort  v.  Bates,  3  De  0.  F.  &  J. 
392 ;  Neath  Canal  Co.  r.  Ynisarwed 
Coll.  Co.,  10  Ch.  450. 

"  See  Farrow  v.  Vansittart,  1  R.  C. 
609  ;  Bidder  v.  North  Staff.  R.  Co.,  4 
Q.  B.  D.  429.  Cf .  the  law,  where  the 
right  is  claimed  by  prescription,  pod, 
pp.  430,  431. 

*  Farrow  v.  Vansittart,  sup,  609, 
610. 
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Where  the  way  intended  to  be  made  or  used  is  not  clearly 
defined  by  the  instrument  of  grant,  the  grantee  is  not  entitled 
to  make  or  use  any  kind  of  wa}'  he  pleases,  without  regard  to 
the  circumstances  of  the  case,  or  the  necessities  of  his  position.^ 
If,  for  instance,  one  end  of  the  way  in  question  runs  into  and 
forms  part  of  a  public  highway,  over  which  parties  do  not  pre- 
sumably contemplate  making  railways  or  tramways,  it  will  not 
be  presumed  that  it  was  intended  to  be  used  as  a  railway  or 

In  Senhome  v.  Christian,^  a  grant  was  made  of  a  '^  free  and 
convenient  way,  as  well  an  horseway  as  a  footway,  as  also  for 
carts,  waggons,  wains,  and  other  carriages  whatsoever,  in, 
through,  over,  and  along'*  a  slip  of  land,  for  the  purpose  of 
carrying  coals  from  a  colliery  to  the  common  highway.  The 
grantee  could  not  commodiously  carry  the  coals  unless  by  laying 
down  a  framed  waggon-way ;  and  this  he  was  accordingly  held 
entitled  to  do. 

So  in  Dand  v.  Kingscote.^  There  was  there  a  grant  of  lands, 
"excepting  and  reserved  out  of  the  grant  all  mines  of  coal 
within  the  fields  and  territories  of  Amble  aforesaid,  together 
with  sufficient  wa^  leave  and  stay  leave  to  and  from  the  said 
mineSy  with  liberty  of  sinking  and  digging*pit  and  pits."  The 
Court  held  the  words  ^*  sufficient  wayleave  "  to  mean  such  a 
description  of  wayleave  as  would  be  reasonably  sufficient  to 
enable  the  coal  owner  to  get  from  time  to  time  all  seams  of  coal 
to  a  reasonable  profit.^ 

In  Bishop  v.  North^  an  Act  of  82  Geo.  S,  for  making  a  canal, 
empowered  the  owners  of  any  mines  of  coal  within  certain 
parishes  to  make  any  railways  or  roads  to  convey  their  coals  to 
the  canal  over  the  lands  of  any  person ;  making  satisfaction  for 
the  damage  thereby  occasioned.     It  was  held,  that  the  Act 
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clearly 
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Christian. 
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Kingscote. 


Bishop  r. 
North. 


*  See  Farrow  r.  Vansittart,  mjf. 
609.  There  the  grant  was  of  "free 
ingress,  egress,  and  regress,  wayleave 
and  passage,  to  and  from  ' '  mines. 

a  Bidder  v.  North  Staff.  R.  Co.,  4 
Q.  B.  D.  430.  Cf.  Beaufort  v.  Bates, 
3  De  G.  F.  &  J.  393,  394. 

»  1  T.  R.  660. 

<  6  M.  &  W.  174. 

*  Cf.  Bidder  r.  North  Staff.  R.  Co., 


sup.  429,  430.  In  Pit  r.  Claverinth, 
1  Barn.  318,  a  grant  of  a  ^*  convenient 
wayleave  for  ^the  carriage  of  coal 
through  a  waste,"  was  held  not  to 
entitle  the  grantee  to  a  right  of 
waggon- way  :  but  this  case  must  be 
taken  to  be  overruled  by  Dand  r. 
Kingscote. 
6  II  M.  &W.  418. 
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empowered  such  owners  to  make  railways  to  be  traversed  by 
locomotive  engines.  In  Bishop  v.  North  there  was  a  compen- 
sation clause  for  the  damage  which  might  be  occasioned  by  the 
making  of  the  way;  and  it  seems  clear,  that  the  decision  would 
not  have  been  the  same,  if  this  clause  had  been  absent.  It 
would  have  been  a  serious  thing  to  hold,  that,  under  such  a 
grant  as  was  there  used,  the  servient  owner  was  without  a 
remedy  of  any  kind ;  although  his  land  was  cut  and  levelled ; 
and  he  was  precluded  from  thereafter  using  it,  except  in  one 
particular  way,  and  with  carriages  of  one  particular  construc- 
tion.^ There  was  not,  moreover,  in  Bishop  v.  North,  any 
suggestion,  that  the  running  of  locomotives  would  create  a 
public  or  private  nuisance,  or  be  a  source  of  danger  to  the 
neighbourhood.  In  all  such  cases  the  probability  or  improba- 
bility of  a  nuisance  being  created,  or  of  accidents  occumng,  is> 
a  material  element  in  arriving  at  a  decision.^  It  will  be  noticed^ 
that  in  Bishop  v.  North  the  instrument  in  question  was  an  Act 
of  32  Geo.  3.  The  mere  circumstance,  therefore,  that  loco- 
motive  engines  were  not  in  use  at  the  date  of  the  instrument^ 
and  could  not,  accordingly,  be  presumed  to  have  been  witliin 
the  contemplation  of  the  legislature,  was  considered  immateriaL^ 
Bidder  v.  Bidder  v.  North  Staffordshire  RaUtvay  Co.*  was  diflFerently 

RSf**C^**^*      decided.     There,  however,  the  grant  was  not,  as  in  Senhouse  v. 

Chi-istiany  Dand  v.  Kingscote,  and  Bishop  v.  North,  a  grant  of 
a  way  in  any  place  convenient  for  the  working;  for  the  purposes 
of  the  working ;  and  for  the  exclusive  use  of  the  grantee.  It 
was,  on  the  contrary,  a  grant  of  a  way  in  a  particularly  defined 
place.  It  was  not  a  grant  for  the  purposes  of  the  working.  And 
it  appeared  to  be  for  the  use  of  others  as  well  as  of  the  grantee; 
the  grantee  being  under  an  obligation  to  maintain  and  keep  in 
repair  the  subject-matter  of  the  grant.^ 

r  However,  in  Dand  r.  Kingscote,  6  Q.  B.  D.  412,  430. 

M.  &  W.  174,  there  was  no  compensa-  *  See  Bishop  v.  North,  11  M.  k  W. 

tion  clause  for  injuries  done  by  making  426,  427  ;  Bidder  r.  North  Staff.  B.  Co^ 

ways ;    and  the    Court  nevertheless  tup.  412,  430. 

intimated,  that  a  question  (which  was  ^  See  also  Senhouse  r.  Christian,  1 

raised,  but  not  decided)  as   to    the  T.  B.  567 ;  Dand  r.  Kingscote,  tup. ; 

coal  owner's  right  to  make  a  railway,  McDonnell  r.  Kenneth,   1  Ir.  C.  L. 

with  cuttings  and  embankments,  and  Rep.  113. 

fenced  in  so  as  to  exclude  the  surface  *  4  Q.  B.  D.  412. 

owner,  was  at  all  eyents  arguable.  *  See  pp.  429.  430.     Affirmed  by 

Cf.  Bidder  r.  North  Staff.  R.  Co.,  4  the  House  of  Lords :  nom.   Elliot  r. 
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Where,  to  a  liberty  to  make  and  use  roads  and  ways,  there  One  liberty 
is  added  a  liberty  to  do  all  such  other  acts  as  may  be  deemed  ^otha.     ^ 
necessary  or  expedient  for  "conveying  the  iron  ore  to  the 
furnaces  and  other  works  on  the  lands/'  it  is  probable,  that, 
haying  regard  to  the  latter  liberty,  railroads  and  tramways  are 
not  included  in  the  former.^ 


limited. 


(/8)  Application, 

Where  the  purposes,  for  which  a  way  may  be  applied,  are  Unlimited 
granted  generally,  and  without  qualification,  the  grantee  may  ^^^  * 
use  the  way  for  any  purpose  he  thinks  proper.^ 

Where  the  purposes,  for  which  a  way  may  be  applied,  are  Grant  dearly 
specified  in  the  instrument  of  grant,  and  there  is  nothing  in  the 
instrument  to  indicate  a  contrary  intention,  the  grantee  of  the 
right  cannot  use  the  way  for  any  other  purpose  than  the  par- 
ticular purpose  for  which  the  grant  is  made.^  Where,  for 
instance,  the  way  is  granted  for  all  pm*poses  except  that  of 
carrying  minerals  ;*  or  for  agricultural  purposes  ;*  or  for  other 
definite  purposes,  not  including  mining  or  quarrying  purposes;^ 
it  cannot  be  used  for  mining  or  quarrying  purposes.  So,  where 
there  is  a  grant  of  a  right  of  way  for  the  carriage  of  minerals,  the 
way  cannot  be  used  for  general  purposes ;''  or  for  the  conveyance 
of  passengers.^  So,  where  a  right  of  way  is  granted  for  the  con- 
veyance of  minerals  from  a  particular  mine,  the  way  cannot  be 
used  for  the  conveyance  of  minerals  from  any  other  mine.'    So 

1881, 


North  Btaff.  B.    Co.,  W.    N. 
p.  52. 

1  See  Beaufort  v.  Bates,  3  De  G.  F. 
k^J.  381,  393,  394. 

*  Hughes  V,  Chester,  &c.,  B.  Co.,  3 
De  G.  F.  &  J.  352  ;  reversing  Chester, 
&c.,  B.  Co.  V,  Hughes,  1  Dr.  &  Sm. 
524. 

*  See  Hamilton  v.  Graham,  L.  B. 
2  Sc.  &,  D.  169 :  see  also  Stafford  v. 
Coyney,  7  B.  &  C.  257;  Cowling  v, 
Higginson,  4  M.  &  W.  245.  See  also 
Dand  r.  Kingscote,  6  M.  &  W.  174  ; 
Farrow  v,  Yansittart,  1  B.  C.  609 ; 
Durham,  &c.,  Co.  v.  Walker,  2  Q.  B. 
940 ;  Midgley  v,  Bichardson,  14  M.  & 
W.  595 ;  Bowes  v.  Bayensworth^  15 
0.  B.  512 ;  Hedley  v.  Fenwick,  3  H.& 


C.  349 ;  Proud  r.  Bates,  34  L.  J.  Ch. 
406. 

*  Stafford  v.  Coyn^,  sup. 

^  Bradburn  v.  Morris,  Morris  v. 
Bradbum,  3  Ch.  D.  812. 

•  Cowling  V,  Higginson,  4  M.  &  W» 
245. 

7  Durham,  &c.,  Co.  v.  Walker,  2 
Q.  B.  240  ;  MeyneU  v.  Surtees,  3  Sm. 
&  G.  117,  118. 

8  Farrow  r.  Vansittart,  1  B.  C.  609 ; 
Durham,  &c.,  Co.  r.  Walker,  imp, 

'  Dand  c,  Kingscote,  6  M.  &  W. 
174  I  Durham,  ^.,  Co.  v.  Walker,  tup. 
See  also  Newmarch  v.  Brandling,  3 
Swanst.  99,  107,  108.;  and  of.  Farrow 
r.  Vansittart,  fup^    . 


422 


NEIGHBOURS — ROADWAYS — 


[chap.  XVI. 


Grant  not 

clearly 

limited. 


Constrnction 
— Dand  v, 
EingBCote. 


Dnrbanif  &c., 
Co.  t?.  Walker. 


a  grant  of  a  right  of  way  for  carrying  minerals  to  or  from  a  par- 
ticular place,  as  a  terminus,  will  not  justify  going  over  that  place 
to  or  from  another  place  beyond  it.^  And  a  mine  owner  cannot 
justify  the  user  of  a  way  for  any  other  purpose  than  the  pai-- 
ticular  purpose  for  which  the  grant  has  been  made,  on  the 
ground,  that  no  substantially  greater  burden  has  been  thereby 
put  upon  the  servient  tenement.^ 

Where  the  purposes,  for  which  a  way  may  be  applied,  are 
not  clearly  defined  by  the  instrument  of  grant,  the  grantee  is 
not  entitled  to  apply  it  for  any  purpose  he  pleases ;  withont 
regard  to  the  circumstances  of  the  case,  or  the  necessities  of 
his  position.^  The  grantee,  may,  however,  in  such  a  case, 
claim  the  right  to  apply  it  for  some  particular  purpose ;  and 
this  claim  may  be  contested  by  the  servient  owner. 

In  Dand  v.  Kingscote,^  the  owner  of  two  adjoining  pieces  of 
land  conveyed  them  by  separate  deeds  to  different  persons. 
There  was  in  one  of  the  deeds  an  exception  and  reservation  in 
these  words: — "Excepting  and  reserved  out  of  the  grant  all 
mines  of  coals  within  the  fields  and  territories  of  Amble 
aforesaid,  together  with  sufficient  wayleave  and  stayleave  to 
and  from  the  said  mines,  with  liberty  of  sinking  and  digging 
pit  and  pits."  The  other  deed  contained  precisely  similar 
words,  except  that  "  Hawxley  "  was  substituted  for  "  Amble." 
It  was  held,  that  the  coal  owner  was  not  entitled  to  carry  over 
the  land  comprised  in  the  first  deed  the  coal  got  under  the 
land  comprised  in  the  second  deed ;  and  that,  although  the 
coal  underneath'  both  pieces  of  land  forraed  part  of  the  same 
mineral  .field. 

In  Durham, '  dc.  Railtcay  Co.  v.  Walkei\^  there  was  a 
(demise  of  lands  to  the  defendant.  The  demise  excepted  and 
reserved  the  mines  and  quarries  ;  with  full  power  to  dig,  win, 
work,  get,  and  carry  away,  the  same ;  and  with  free  ingress, 
egress,  and  regress,  wayleave,  and  passage,  to  and  from  the 
same,  ''  or  to  or  from  any  other  mines,  or  quarries,  lands,  and 
grounds."  Afterwards  the  lessore  granted  liberty  to  the  com- 
pany to  enter  the  demised  lands  ;  and  to  make  and  maintain  a 


1  See  James  v.  Ckx^hrane,  8  Exch. 
556  ;  poH^  p.  424.     . 
"  Farrow  t?,  Yansittart,  sup. 


8  Ih, 

*  6  M.  &  W.  174. 

*  2  Q.  B.  940. 
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doable  way  over  them ;  and  to  use  and  grant  the  use  of  sach 
way  for  the  conveyance  of  passengers,  coal,  and  goods.  The 
Coart  considered,  that,  under  the  reservation,  both  the  way- 
leave  to  or  from  the  excepted  mines,  and  the  wayleave  to  or 
from  other  mines,  lands,  and  grounds,  were  only  mentioned  in 
connection  with  the  excepted  mines,  and  were  not  mentioned 
as  a  distinct  matter  of  exception  or  reservation.  It  was, 
accordingly,  held,  that  the  right  reserved  was  only  that  of 
making  and  using  ways,  and  granting  way  leaves  for  the  purpose 
of  getting  the  excepted  minerals. 

In  Midgley  v.  Richardson,^  an  Inclosure  Act  provided,  that  Midgley  r. 
the  Bishop  of  Durham  and  his  successors  might  work  and 
enjoy  all  mines  and  quarries  lying  under  the  moors  and  com- 
mons ;  together  with  all  convenient  and  necessary  ways  and 
wayleaves,  and  liberty  of  winning  and  working  the  mines 
belonging  to  the  see  wheresoever  the  same  should  be,  and  of 
leading  and  carrying  away  all  the  coals  gotten  thereout,  "  or 
out  of  any  other  lands  or  grounds  whatsoever."  There  was 
DO  power  under  the  Act  of  going  to  the  mines  of  strangers  for 
the  purpose  of  working  them ;  nor  was  there  any  compensation 
provided  for  injury  from  the  carriage  of  minerals  from  such 
mines.  It  was  held,  that  the  Bishop  was  not  entitled  to  carry 
over  the  inclosed  lands  coals  got  out  of  other  mines,  which  he 
worked  within  the  manor,  but  which  did  not  belong  to  the  see. 
The  words,  "  or  out  of  any  other  lands  or  grounds  whatsoever," 
were  interpreted  as  meaning  lands  or  grounds  other  than 
mines ;  e.g.,  quarries,  chalk  pits,  marl  pits,  &c.,  which  did  not 
strictly  come  under  the  description  of  mines." 

A  decision  more  favourable  to  the  mine  owner  was  come  to  Bidder  r, 
in  Bidder  v.  North  Staffordshire  Raihvay  Co?     There  the  KCa^^""^' 
lessees  of  mines  were  authorised  to  take  and  use  ''  full  and 


»  14  M.  &  W.  595,  607,  608. 

*  Followed  in  Hedley  r.  Fenwick, 
H  H.  k.  C.  349.  See  also  Farrow  r. 
Vansittart,  1  R.  C.  602  (where  an 
exactly  similar  lease  to  that  in  Dur- 
ham,  &c.,  Co.  t.  Walker  came  before 
the  Court  to  be  construed)  ;  Wallis  r. 
Harrison,  reported  together  with  Dur- 
ham, &€.,  Co.  r.  Walker,  in  11  L.  J. 
Rxch.  440.  Cf .  also  Bowser  r.  Maclean, 


2  De  G.  F.  &  J.  415 ;  Jegon  t.  Vivian, 
6  Ch.  742  ;  Eardley  tr.  GranviUe,  3  Ch. 
D.  826.  As  to  the  meaning  of  '*  mine,'* 
as  distinguished  from  "quarry,"  see 
ante,  pp.  3  et  seq.  See  further,  as  to 
Midgley  r.  Bichardson,  post,  p.  424. 

»  4  Q.  B.  D.  412,  430,  431,  affirmed 
by  the  House  of  Lords  nom.  Elliot 
r.  North  Staff.  R.  Co.,  W.  N.  1881,  p. 
52. 
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sufficient  rail  and  other  ways,  paths,  and  passages  to  and  for 
the  said  lessees  and  their  agents,  servants,  and  workmen  or 
others,"  to  carry  away  ''  all  or  any  of  the  coal,  cannel,  slack, 
iron,  and  ironstone,  the  produce  of  the  mines  thereby  demised, 
or  any  other  mines."  It  was  considered,  that  the  authority 
was  limited  to  mines  worked  by  the  lessees ;  but  that,  even  if  this 
were  not  so,  there  was  no  ground  for  putting  any  limitation 
whatsoever  on  the  generality  of  the  language  of  the  lease. 

A  decision  favourable  to  the  mine  owner  was  also  come  to 
in  James  v.  Cochratie,^  where  the  language  of  a  grant,  referring 
in  other  respects  to  a  particular  place  as  a  terminus,  was  held 
to  entitle  the  grantee  to  use  it  as  a  thoroughfare.  There  the 
lessees  of  a  mine  covenanted  to  leave  un worked  a  barrier  of  coal 
between  the  demised  mine  and  the  adjoining  mines ;  and  not 
to  open  any  communications  in  such  barrier,  except  where  the 
lease  gave  them  liberty  to  do  so.  The  liberty  was  to  make 
communications  through  the  barrier  for  the  purpose  of 
conveying  underground  coals  gotten  in  any  adjoining  collier}' 
from  such  colliery  into  the  demised  mine ;  and  to  convey  such 
coals  accordingly ;  and  from  thence  to  "  convey  and  carry 
away  "  all  such  coals ;  ''  and  also  to  draw  to  bank  at  any  of  the 
pits  sunk  or  to  be  sunk  "  in  thedemised  lands  the  coalsfrom  such 
adjoining  colliery.  No  pits  were  ever  sunk  by  the  lessees  in  the 
demised  lands.  It  was  held,  that  the  lessees  had  liberty  to  carry 
the  coal  of  adjoining  mines  through  a  breach  in  the  barrier  into 
the  demised  mine ;  and  thence,  through  another  breach  in  the 
barrier,  into  adjoining  mines  on  the  other  side ;  and  to  raise 
it  to  the  surface  through  shafts  in  the  last-named  mines.' 

And,  if,  independently  of  the  language  of  the  grant,  it  is 
reasonable,  from  the  circumstances  of  the  case,  to  make  a 
presumption  in  favour  of  the  owner  of  the  mine  or  quarry, 
a  construction  may  be  adopted,  which  might  not  otherwise  be 
adopted.  Thus,  in  Midgley  v.  Richardson^^  an  Inclosure  Act 
contained  a  saving  of  the  rights  of  the  Bishop  of  Durham  as 
lord  of  the  manor.  The  other  material  provisions  of  the  Act 
have    been    already   stated.^    It  was  probable   that,  at  the 


1  8  Exch.  556. 

*  See  further,  as  to  this  case,  antCj 
p.  216. 


3  14  M.  &  W.  595. 
*  Ante,  p.  423. 
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passing  of  the  Act,  the  Bishop  was  in  the  habit  of  carrying 
OTer  the  inclosed  lands  coals  from  mines  wherever  situate ; 
and  he  had  only  received  a  very  small  compensation  for  the 
allotment.  It  was  held,  that  he  was  entitled  to  carry  over  the 
inclosed  lands,  not  merely  the  coals  got  within  those  lands, 
but  also  those  got  out  of  any  other  mines  belonging  to  the  see. 
The  Court  observed  that,  having  regard  to  his  probable 
position  at  the  passing  of  the  Act,  and  to  the  amount  of  com- 
pensation which  he  had  received,  it  was  reasonable  to  presume 
as  far  as  possible  in  the  Bishop*s  favour.^ 

So  in  Bowes  v.  Ravensworth.^  There  an  Inclosure  Act  Bowes «. 
enacted  that  nothing  therein  contained  should  be  construed 
to  prejudice  the  rights  of  the  lord  of  the  manor  as  such  lord  ; 
but  that  the  lord  should  enjoy  all  mines,  minerals,  and 
quarries  belonging  to  the  manor,  in  as  full  and  ample  a 
manner  as  if  the  Act  had  not  been  made ;  with  liberty  to 
make  ways  along  the  waste  lands  intended  to  be  inclosed ;  and 
to  do  every  other  act  then  or  thereafter  in  use  for  working, 
leading,  and  carrying  away  the  said  mines,  minerals,  and 
quarries ;  and  also  for  "  leading,  carrying,  and  conveying  the 
coals  and  produce  of  any  other  mines  and  minerals  from  or 
under  any  other  lands  and  grounds  whatsoever."  The  lord 
constructed  a  railway,  and  used  it  for  the  purpose  of  carrying 
coke  ;  which,  however,  was  not  made  from  coal  worked  out  of 
the  wastes  in  question.  It  was  held,  that  ^*  produce  of  any 
other  mines  and  minerals  "  did  not  mean  produce  of  mines  and 
minerals  other  than  coals,  but  produce  of  mines  and  minerals 
other  than  the  mines,  minerals,  and  quarries  before  men- 
tioned ;  and  that  the  mine  owner  was,  therefore,  justified  in 
his  user. 

So  in  Proud  v.  Bates?    In  that  case  (the  facts  of  which  Proud  t*. 
have  been  already  sufficiently  stated^)   the    lessor  claimed  a     ^  ^ 
right  to   carry   along  the  way  in  question,  as  well  minerals 
worked  within  the  excepted  mines,  as  also  minerals  within  the 
manor,  although  not  under  the  demised  property.     It  was  held,^ 
that  the  lessor  was  entitled  to  an  absolute  wayleiive,  and  not 

1  8ee  further,  as  to  this  case,  ante,         *  34  L.  J.  Ch.  406. 
p.  423.  <  Ante,  p.  81. 

•  16  C.  B.  612.  »  Per  Wood,  V.-C. 
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merely  to  a  right  of  way  for  the  purpose  of  working  the  excepted 
minerals.  The  Court  observed,  that  the  circumstance  of  the 
lessor  having  been  owner  of  the  entire  manor  favoured  the 
presumption,  that  it  was  not  intended,  that  the  wayleave 
should  be  used  merely  for  working  the  excepted  minerals. 
The  Court  also  observed,  that,  if  the  wayleave  were  of  the 
restricted  kind  contended  for,  the  mine  owner  would  not  have 
obtained  any  larger  powers  than  he  would  have  obtained  by 
implied  grant,  if  there  had  been  a  mere  exception  of  the 
mines,  without  more  ;^  and  that,  this  being  so,  it  was  reason- 
able to  infer,  that,  what  was  expressed  widely,  was  not  intended 
to  have  a  restricted  eflfect.  This  reasoning  was  evidently 
approved  of  by  the  same  learned  Judge  in  a  more  recent 
case.^  But  it  does  not  seem  to  have  been  considered  in  the 
preceding  cases.^ 


Where  direc- 
tion limited. 


Where  direc- 
tion not 
limited. 


(y)  Direction — Dimensions — Construction — Mainten  ance. 

Where  the  direction,  which  the  way  may  take,  is  indicated 
with  sufficient  clearness,  the  grantee  of  a  right  of  way  cannot, 
'prima  facie,  make  or  use  a  way  in  any  other  direction.  Thus, 
the  grantee  of  a  free  and  convenient  way  "  in,  through,  over, 
and  along  "  a  slip  of  land,  was  held  not  to  be  entitled  to  make 
a  transverse  way  across  the  land.* 

Where  the'direction,  which  the  way  may  take,  is  not  indicated 
with  sufficient  clearness ;  as  where  the  words  used  are  "free 
ingress,  egress,  and  regress,  wayleave,  and  passage  to  and  from  " 
the  mines  in  question  ;  the  grantee  is  not  entitled,  at  pleasure, 
to  make  a  way  in  any  direction,  without  regard  to  the  necessities 
of  his  workings.^  And  his  right  in  such  a  case  to  make  the 
way  in  a  particular  direction  will  usually  depend  on  whether 
he  acts  with  reasonable  skill  and  discretion.^  If,  however,  he 
does  so  act,  he  will  not  be  confined  to  the  shortest  practicable 
course  to  the  terminus,  to  which  his  minerals  are  to  be  carried ; 


1  See  aTtte,  p.  397. 

9  Hamilton  r.  Graham,  L.  R.  2  Sc. 
6i  D.  175. 

3  See  Dand  v,  Kingscot€,  6  M.  &  W. 
174  ;  Durham,  &c.,  Co.  r.  Walker,  2 
Q.  B.  940  ;  Midgley  r.  Richardson,  14 


M.  &  W.  595  ;  Bowes  r.  Bavenswortb, 
16  C.  B.  612. 

*  Scnhouse  v.  Christian,  1  T.  B.  660. 

*  Farrow   v,  Vansittart,   1    R,  <3. 
609. 

«  Abson  r.  Fenton,  1  B.  &  C.  196. 
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if  a  more  circuitous  route  would  be  more  beneficial.^  Nor  will 
he  be  confined  to  the  shortest  course  to  the  nearest  highway 
in  the  direction  of  that  terminus,  and  no  further  ;  if,  by 
traversing  the  highway,  he  could  work  at  less  expense.^  If  the 
dominant  owner  is,  in  other  respects,  justified  in  selecting  a 
particular  direction  for  his  way,  he  cannot  be  prevented  from  . 
so  doing,  merely  because  that  direction  involves  a  trespass 
upon  the  lands  of  third  parties.^  And  the  grantee  of  a  ''  con- 
venient wayleave  "  may  not,  as  far  as  direction  is  concerned, 
be  confined  to  such  a  way,  as  was  convenient  at  the  time  the 
grant  was  made  ;  if,  at  a  subsequent  time,  a  way  in  another 
direction  is  more  convenient.^  And,  in  all  cases,  the  grantee, 
and  not  the  grantor,  of  a  "  convenient  "  or  "  sufficient "  way- 
leave  is,  prima  facie,  the  judge  of  the  direction  which  will  be 
convenient  or  sufficient.^  However,  if  such  a  grantee  makes 
a  way  in  a  particular  direction,  and  immediately  or  ver}' 
shortly  afterwards  abandons  it,  and  makes  a  way  in  another 
direction,  he  may  be  made  liable  for  the  injury  he  thereby 
does  the  land.  For,  by  his  abandonment  of  the  former  way, 
he  has  shown  that  that  way  was  unnecessary.^  And  the 
dominant  owner  may  in  all  cases  be  made  liable,  if  he  acts 
inald  fideP 

In  Proiid  V.  Bates  ®  (the  facts  of  which  have  been  already  Dimensions, 
sufficiently  stated®),  the  lessor  chipped  oft'  to  the  height  of  a 
foot  and  a  half  a  part  of  the  soil,  which  lay  above  the  excepted 
mines;  and  he  claimed  the  right  to  use  the  way  in  its  altered 
state.     It  was  held,  that  he  was  entitled  to  do  so. 

Where  the  manner  in  which  a  way  may  be  constructed,  is  Construction, 
not  defined,  it  must   be  constiiicted   in  such  a  manner  as  a 
prudent  person  would  have  adopted,  if  he  had  been  making 
the  way  over  his  own  land,  and  not  over  the  land  of  another.*® 
And  if  the  dominant  owner  judiciously  designs  and  constructs 


1  See  Richards  r.  Bichards,  Job. 
255. 

^  See  Dand  r.  Kingscote,  6  M.  &  W. 
174,  where  the  grantee  twice  traversed 
a  highway  :  see  p.  179. 

>  Dand  r.  Kingscote,  tup,  199. 

*  lb.  198. 

'  Aheon  r.  Fenton,  1  B.  &  C,  195  ; 


Dand  v.  Kingscote,  sup, ;  Bichards  r. 
Bichards,  Joh.  255,  262,  263. 

'  Dand  v,  Kingscote,  sup, 

'*  Bichards  r.  Bichards,  sup,  263. 

8  34  L.  J.  Ch.  406. 

»  Ante,  p.  81. 

w  Abson  V,  Fenton,  1  B.  &  0. 195 : 
cf.  Bishop  r.  North,  11  M.  &  V^.  426. 
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the  way,  and  takes  no  unnecessary  ground,  and  does  no 
unnecessary  injury,  he  will  be  free  from  all  liability.^  But 
if,  in  making  it,  he  does  unnecessary  injury  to  the  land,  as 
by  making  fences  or  ditches,  which  are  not  absolutely  requisite, 
he  will  be  liable.^ 
Maintenance,        The  dominant  owner  is  bound  to  prevent   the   way  from 

becoming  a  nuisance  to  the  public,  or  to  individuals.^ 


RaU.  CI. 
Cons.  Act — 
Wat.  CL  Act. 


Other  statu- 
tory grants. 


c— EXPRESS  GRANT— PUBLIC  GENERAL  ACTS. 

The  Eail.  CI.  Cons.  Act,  1845,*  and  the  Wat.  CI.  Act,^ 
contain  provisions  as  to  communications,  which  mine  owuei's 
may  make  through  the  intervening  mines  between  the  mines 
on  both  sides  of  the  railway  or  works  for  the  purpose  of  working 
the  latter  mines.  These  provisions  and  the  decisions  thereon 
have  been  already  mentioned.^ 

The  Highways  Acts,  3  Geo.  4,  c.  126,  and  5  &  6  Will.  4, 
c.  50,  give  rights  of  way  for  the  carriage  of  materials  for  roads.' 
Bights  of  way  for  mining  purposes  may  also  be  exercised  under 
the  Incl.  Act,  22  &  23  Vict.  c.  43  f  by  the  Duke  of  Cornwall 
and  his  lessees  under  the  Act  7  &  8  Vict.  c.  105;^  by  the 
Crown  and  persons  claiming  under  it  under  the  Cornwall 
Subm.  Mines  Act,  1858;^°  by  the  Crown  in  respect  of  the 
foreshore,  or  the  adjacent  lands,  under  the  Crown  Lands  Act, 
1866 ;  ^^  and,  in  respect  of  lands  in  Ireland,  under  the  Acts 
23  &  24  Vict.  c.  154,  83  &  34  Vict.  c.  46,  and  44  c^  45  Vict. 
c.  49.^2 


d.— IMPLIED  GRANT— WAY  OF  NECESSITY. 

Meaning  of  The  doctrine  as  to  a  way  of  necessity  has  been  thus  stated : 

ritj-^sMfecT   — "  If  I  have  a  field  inclosed  by  my  own  lands  on  all  sides, 

barrier. 


1  Dand47.  Eingscote,  6  M. &  W.  199 : 
cf .  Bishop  V,  North,  sup, 
3  Dand  r.  Kingscote,  sup, 

*  See    Bishop   v.  North,  sup,,  per 
Parke,  B. 

*  8.&  9  Vict.  c.  20. 

*  la&ll  Vict.  c.  17.     . 


^  Ante,  pp.  369  et  seq. 
.    '*  Ante,  p.  110. 

8  Ante,  pp.  404,  405. 

»  Ante,  pp.  405,  406. 

w  j4w^,.pp.  407,  408. 

"  Ante,  p.  408. 
;   w  Ante,  pp.  408,  409. 
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and  I  alien  this  close  to  another,  he  shall  have  a  way  to  this 
close  over  my  land  as  incident  to  the  grant :  for  otherwise  he 
cannot  have  any  benefit  by  the  grant."  ^ 

The  doctrine  of  a  way  of  necessity  does  not  merely  enable  Horizontal 
a  mine  owner,  who    owns   an  overlying  landlocked    surface,  sinking  to 
to  conduct   over  the   surrounding  land  of  his   grantor  the  ^]^*°^ 
minerals   which   he   brings   to   such  surface.     It    enables    a 
mine  owner,   who   would   otherwise    have    no    right    to    use 
the  overlying  land  at  all,  to  sink  through  such  land  from 
the  surface  to  the  mines  in  order  to  reach  and  work  them.^ 
And  whether,  if  it  be   shown   that   the   process   of  sinking 
will  inevitably  let  loose  a  body  of  water  within  the  overlying 
land,  and    thereby   ruin    it,    it  will    be   restrained,^  it  will 
certainly   not   be   restrained,   if    the    anticipated    danger  is 
shown  to  be  visionary,* 

Nor  is  the  doctrine  confined  to  the  case  of  a  surface  barrier.  Vertical 
or  to  the  case  of  a  horizontal  barrier.  It  may  equally  apply  barrier, 
to  the  case  of  a  vertical  underground  barrier.^ 

Where  a  railway  had  been  compulsorily  constructed  through  Railways  and 

waterworks 

land  under  an  old  Bailway  Act ;  and  the  closes  on  either  side 
contained  minerals ;  and  the  owner  constructed  transversely 
across  the  railway  another  railway  for  the  professed  purpose 
of  carrying  minerals  firom  one  close  to  the  other ;  it  was  held, 
that,  if  his  railway  was  constructed  for  the  necessary  occupa- 
tion of  the  closes,  he  was  justified  in  constructing  it.^  A  way 
of  necessity  is  sometimes  claimed  in  respect  of  property 
subject  to  the  Rail,  or  Wat.  CI.  Act.'' 

A  way  of  necessity  must  be  claimed  hondfide.     It  cannot  be  Limits  of 
claimed  for  a  collateral  purpose.®    And  it  ought  not  to  be  oi 
larger  dimensions  than  are  reasonably  requisite.^ 


»  See  RoUe's  Abr.  tit.  "Graunts," 
Z.  p.  17 ;  Simpson  r.  Tellwright,  2 
Lutw.  519. 

«  See  Goold  r.  Gt.  West.  CJoal  Co., 
2  De  G.  J.  &  S.  600;  Be  Gerard  and 
L.  &  N.  W.  R.  Co.,  1896,  1  Q.  B.  466, 
471.  Cf.  Rogers  v.  Taylor,  1  H.  &  N. 
706. 

*  See/><»«f,  p.  458. 

^  See  Goold  t.  Gt.  West.  Coal  Co., 
«?//'.  610  et  xeq. 


*  See  Re  Gerard  and  L.  k,  N.  W.  R. 
Co.,  tup.  471. 

*  Monmonth  Canal  Co.  v.  Harford, 
1  Cr.  M.  &  R.  614,  634. 

7  See  Midland  R.  Co.  v.  Miles,  33  Ch. 
D.  644  ;  Re  Gerard  and  L.  &  N.  W.  R. 
Co.,  1895,  1  Q.  B.  466,  471 ;  and  ante, 
pp.  371,  372. 

>  Monmouth  Canal  Co.  r.  Harford » 
mp.  614. 

»  See  ih.  634. 
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Generally. 


Cowling  r. 
Higginson. 


Wimbledon, 
&c.,  Cons.  r. 
Dixon. 


e.— PRESCRIPTION.! 

The  kind  of  way  which  may  be  used,  and  the  purposes  for 
which  it  may  be  applied,  where  a  right  of  way  arises  by  pre- 
scription, are  two  questions  which  may  be  considered  together. 
An  user  by  prescription  of  a  right  of  way  of  a  particular  kind, 
or  for  a  particular  purpose,  will  not  justify  an  user  of  a  way 
of  any  other  kind  which  is  more  onerous,  or  for  any  other  purpose 
which  is  more  onerous.^  Whether  it  will  necessarily  justify 
an  user  of  a  way  of  any  other  kind  not  being  more  onerous, 
or  for  any  other  purpose  not  being  more  onerous,  are  questions 
which  must  be  determined  by  reference  to  the  cases. 

In  Cowling  v.  Higginson,^  a  plea  to  a  trespass  set  up  a 
prescriptive  right  of  way  for  horses,  carts,  waggons,  and 
carriages.  The  plaintiff  admitted,  that  there  was  this  right, 
but  for  farming  purposes  only,  and  contended,  that  the  right 
did  not  extend  to  mining  purposes.  Mines  under  the  property 
had  been  opened,  although  they  had  not  been  worked  for 
seventy  years.*  It  was  laid  down,  that,  if  the  way  were  con- 
fined to  a  particular  purpose,  a  jury  ought  not  to  extend  it; 
but  that,  if  it  were  proved  to  have  been  used  for  a  variety 
of  purposes,  a  jury  might  be  warranted  in  finding  a  way  for 
all  purposes.^ 

In  Wimbledofiy  rfc.  Conservators  v.  Dixon^^  a  road  had  been 
imraemorially  used  to  a  farm;  not  merely  for  usual  agricul- 
tural purposes  ;  but,  in  certain  instances,  for  carrying  building 
materials  to  enlarge  the  farmhouse  and  rebuild  a  cottage  on 
the  farm  ;  and  for  carting  away  sand  and  gravel  dug  out  of  the 
farm.  The  defendant,  who  was  the  owner  of  the  farm,  claimed 
a  right  to  use  the  way  for  carting  the  materials  required  for 
building  a  number  of  new  houses  upon  the  land.  It  was  con- 
sidered that  the  defendant  might  have  been  entitled  to  use  the 
farm,  qua  farm,  for  all  purposes  according  to  its  ordinary  and 
reasonable  use.     But  it  was  held  that  he  had  no  right  to  altei 


1  See  8. 2  of  the  Prescript.  Act,  cited 
rt ;</<»,  p.  292,  n.*. 

2  See  Stafford  r.  Coyney,  7  B.  &  C. 
257. 

8  4  M.  &  W.  245. 


. '  See,  as  to  this,  Wimbledon,  &c. 
Cons.  r.  Dixon,  1  Ch.  D.  371. 
»  See  4  M.  &  W.  256,  per  Parke,  B. 
«  1  Ch.  D.  362. 
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tlie  whole  character  of  the  farm,  and  then  use  the  way  for  the 
purposes  of  the  property  in  its  altered  condition. 

In  Bradbum  v.  Morris,  Morris  v.  Bradburn,^  the  claimant  Bradbum  v, 
of  a  right  of  way  proved,  that  for  a  period  of  twenty  years  the  ^®"^®* 
occupiers  of  the  lands,  in  respect  of  which  he  claimed,  had 
used  an  occupation  road  for  agricultural  purposes.  It  was 
held,  that  this  was  not  of  itself  sufficient  to  prove  a  right 
to  use  the  road  for  the  purpose  of  getting  minerals;  no 
minerals  having  ever  been  got  upon  the  lands  in  question.  ^ 

/•.— EEMEDIES. 

(a)  Interference  tvith  Right. 

Where  a  statutory  remedy  is  specified,  it  should  be  pursued.^  Previously 
Subject  to  the  necessity  in  proper  cases  of  pursuing  specified  ^^^^ 
remedies,  an  action  for  damages  will  lie  for  obstructing  a  right  Ordinary 
of  roadway.^    And,  although  an  action  does  not,  in  general,  images, 
lie  for  a  public  nuisance,  without  special  damage,  yet,  if  a 
man  is  the  owner  of  a  colliery  adjoining  a  public  highway, 
and  his  coal-carts  are  stopped  on  the  highway,  this  is  sufficient 
special  damage  to  support  an  action.^ 

The  dominant  owner  may  also,  in  general,  have  an  injunc-  Injunction, 
tion  ;^  and,  if  necessary,  a  mandatory  injunction.^     However, 
in  order  to  entitle  the  dominant  owner  to  a  remedy,  he  must 
have  a  present  intention  to  use  the  way  for  mining  purposes.^ 


(fi)  Improper  User. 

If  a  man,  who  has  no  property  in  a  piece  of  land,  and  who  Damages, 
has  no  right  of  way  over  or  through  it  for  the  carriage  of  his 
minerals,  uses  it  for  that  purpose,  he  may  be   made  liable 


»  3  Ch.  D.  812,  823. 

3  In  Dand  v.  Kingscote,  6  M.  &  W. 
1 74,  the  Talidity  of  a  plea  of  a  custo- 
mary right  of  way,  which  was  set  up, 
was  not  considered  ;  but,  apparently, 
only  because  sufficient  evidence  in 
support  of  the  plea  was  not  produced. 

'  See  Thicknesse  r.  Lancaster  Canal 
Co.,  4  M.  &  W.  472. 

*  Bell  t.  Midland  R.  Co.,  10  C.  B., 
N.  S.  287  J  Mold  r.  Wheatcroft,  27 


Beav.  510,  521. 

*  Iveson  r.  Moore,  1  Ld.  Raym.  48G, 
1  Salk.  15. 

*  Newmarchr.  Brandling,  3  Swanst. 
99 ;  Bell  v.  Midland  R.  Co.,  3  De  G. 
&  J.  673  ;  Mold  r.  Wheatcroft,  sup. 
For  the  form  of  the  injunction,  see 
Mold  r.  Wheatcroft,  s^ip, 

7  See  Hradbum  v.  Morris,  Morris  r. 
Bradbum,  3  Ch.  D.  812,  820. 

8  2b. 
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Measure  of 
damages— 
wayleave 
rent. 


Injunction. 


in  damages.^  And,  if  a  man,  although  having  a  right  of  way 
over  or  through  his  neighbour's  land  for  the  carriage  of  his 
minerals,  uses  that  land  in  an  improper  manner;  whether 
as  respects  the  kind  of  way  which  he  uses  ;^  or  the  direction 
which  it  takes ;  ^  or  the  purpose  for  which  he  applies  it ;  ^  he 
may  be  made  similarly  liable. 

And  the  measure  of  damages  in  such  a  case  is  not,  as  in 
cases  of  ordinary  trespass  to  land,  the  actual  damage  sustained 
by  the  injured  party.  It  is  the  value  of  the  land  for  the 
purposes  for  which  it  has  been  actually  used.  In  other  words, 
the  injured  party  may  obtain  compensation  by  way  of  wayleave 
rent  upon  all  minerals  gotten  out  of  the  wrongdoer's  mine 
which  have  been  carried  through  the  land  of  the  injured 
party .^  And  the  rate  (if  any)  usual  in  the  neighbourhood  will 
furnish  a  convenient  measure  of  the  compensation.^ 

The  injured  party  will  also,  in  general,  be  entitled  to  an 
injunction  to  restrain  the  future  user.^  And  for  this  purpose 
it  is  immaterial,  that  no  special  injury  can  be  done  him  by  a 
continuation  of  the  user.^  And  if  a  man  lays  rails  upon  his 
neighbour's  land  for  the  purpose  of  carrying  his  minerals  over 
them ;  ®  or  makes  an  aperture  in  his  neighbour's  land  for  the 


1  Monmouth  Canal  Co.  r.  Harford, 
1  C.  M.  &  R.  614.  See  also  Martin  r. 
Porter,  5  M.  &  W.  352,  353. 

8  Keath  Canal  Co.  r.  Ynisarwed 
Colliery  Co.,  10  Ch.  450. 

»  Senhouser.  Christian,  1  T.  R.5G0  ; 
Abson  V.  Fenton,  1  B.  &  C.  195  ;  Dand 
f.  Kingscote,  6  M.  &  W.  199. 

<  Howell  r.  King,  1  Mod.  190; 
Stafford  v.  Coyney,  7  B.  &  C.  257  ; 
Dand  v.  Kingscote,  Mttp.  195  ;  Midglej 
r.  Richardson,  14  M.  &  W.  595  ;  PoweU 
r.  Vickerman,  3  T.  L.  R.  358. 

*  See  Martin  v.  Porter,  sup. ;  Powell 
r.  Aiken,  4  K.  &  J.  343 ;  Hilton  r. 
Woods,  4  Eq.  441,  442;  Jegon  r. 
Vivian,  6  Ch.  742;  PhiUips  r.  Horn- 
fray,  ib,  770;  A.-G.  r.  Tomlin,  15 
Ch.  D.  153  ;  Whitwham  r.  Westminster 
Brymbo,  &c.,  Co.,  1896,  1  Ch.  898, 
899,  2  ib,  538.  In  the  latter  case, 
Lindley,  L.  J.  (1896,  2  Ch.  542),  stated 
that  Jegon  v.  Vivian  had,  on  this  point, 
been  approved  '^of  by  the  House  of 


Lords  in  Livingstone  r.  Bawyards 
Coal  Co.,  6  A.  C.  25.  See,  however,  5 
A.  C.  38,  jfer  Lord  Hatherley.  For 
the  form  of  an  inquiry  which  will  be 
made  with  a  view  to  providing  such 
compensation,  see  Hilton  r.  Woods, 
Set.  678,  679  ;  Jegon  f .  Vivian,  6  Ch. 
763,  763,  Set.  678  ;  Phillips  r.  Homfray, 
6  Ch.  776.  Cf.  the  cases  of  tipping 
spoil,  anUy  p.  403. 

*  See  Whitwham  r.  Westminster 
Brymbo,  &c.,  Co.,  1896. 1  Ch.  898, 899 : 

2  ib.  643. 

7  PoweU  r.  Aiken,  sup. ;  Wright  r. 
Pitt,  12  Eq.  417  ;  PhiUips  r.  Homfray, 
sup. ;  Wimbledon,  &c..  Cons.  r.  Dixon, 
1  Ch.  D.  362 ;  Eardley  r.  Granville, 

3  ib.  826, 832. 

«  Powell  r.  Aiken,  4  K.  &  J.  343  ; 
Eardley  v.  Granville,  3  Ch.  D.  826, 
832  :  cf.  Goodson  r.  Richardson,  9  Ch. 
221. 

•  Neath,  &c.,  Co.  r.  Ynisarwed,  &c., 
Co.,  10  Ch.  450. 
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purpose  of  carrying  his  minerals  through  it ;  ^  without  having 
the  right  to  do  so;  he  may,  in  general,  be  compelled  by 
mandatory  injunction  to  remove  the  rails,  or  to  stop  the 
aperture  up.^  A  man,  who  does  not  improperly  make  an 
aperture,  but  merely  improperly  uses  one  made  by  a  previous 
wrongdoer,  will  not  be  ordered  himself  to  stop  it  up,  and  to 
undergo  the  expense  necessary  for  that  purpose.^  But  he 
will  be  ordered  to  give  access  through  his  property  to  the 
injured  party,  to  enable  the  latter  to  stop  it  up,  and  to  caiTy 
all  materials  necessary  for  that  purpose.^ 

The  death  of  the  wrongdoer  may  be  a  bar  to  the  remedy ;  Death  of 
having  regard  to  the  maxim.  Actio  personalis  moritur  cum 
persona.  For  his  act  is  a  mere  personal  tort,  not  producing 
any  increase  to  his  estate.^  Where,  however,  the  trespass  has 
taken  place  within  six  months  before  the  death,  an  action 
of  trespass  may  be  brought  under  section  2  of  the  Act,  8  &  4 
Will.  4,  c.  42.  But,  under  the  same  section,  the  action  must 
be  brought  within  six  months  after  the  executor  or  adminis- 
trator undertakes  the  administration.  It  is  doubtful  whether 
mere  fraudulent  concealment  can  ever  prevent  the  application 
of  the  maxim.^  It  need  hardly  be  said,  that,  where  the  wrong- 
doer is  a  company,  there  is  no  room  for  the  application  of  the 
maxim  .^ 

In    PhiUips    v.    Homfray  ®  four   inquiries   were   directed ;  PhiUipe  p. 
including    (2)  what  quantity  of  minerals   had    been    carried  ^" 

through  the  roads  or  passages   under  the   plaintiff's   farm ; 


*  Powell  r.  Aiken,  »up, 

^  For  the  form  of  an  order  restrain- 
ing transport,  see  Hilton  r.  Woods,  Set. 
57H,  579.  For  the  form  of  an  injunc- 
tion to  restrain  the  making  or  using, 
or  allowing  to  remain,  any  road  or 
way,  for  the  purpose  of  conveying 
minerals,  see  Eardley  v.  Granville, 
Set.  677.  See  also  Baynton  r.  Leonard, 
ib.  576  ;  Bell  r.  JoeU,  ih,  575.  For  the 
form  of  an  injunction  to  restrain  the 
laying,  or  the  permitting  to  remain, 
rails,  tram-plates,  sleepers,  and  other 
articles  on  the  plaintiff's  land,  see 
Neath,  &c.,  Co.  r.  Ynisarwed,  &c.,  Co., 
ih.  557.  And  for  an  interlocutory  in- 
janction  to  restrain  the  construction 

M.M. 


of  a  railway  or  tramway  for  mineral 
purposes,  see  Holden  r,  Hargreaves, 
ib.  bll, 

•  See  Powell  r.  Aiken,  mp.  343,  357. 

*  Ih,  For  the  form  of  the  order, 
see  p.  360. 

*  Phillips  V,  Homfray,  6  Ch.  770  ;  24 
Ch.  D.  444, 446,  454, 455,  463, 464,  476  : 
see  also  Batthyany  v.  Walford,  36 
Ch.  D.  279.  Cf .  the  law  in  the  case  of 
wrongful  abstraction  of  minerals,  posty 
pp.  601,  602. 

•  See  PhiUips  v.  Homfray,  24  Ch.  D. 
451,  463,  per  Cotton  and  Bowen 
L.  JJ. 

7  Ib.  44  Ch.  D.  702. 

8  6  Ch.  770 ;  24  Ch.  D.  439. 
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and  (3)  what  ought  to  he  paid  by  the  defendants  as  way- 
leave.  While  the  inquiries  were  being  proceeded  with,  one 
of  the  defendants  died.  It  was  held  ^  that  the  second  aud 
third  inquiries  should,  as  against  the  estate  of  that  defendant, 
be  stayed.^ 


1  By  the  CJourt  of  Appeal  (24  Ch.  D. 
439),  per  Cotton  and  Bowen,  L.  JJ., 
dissentiente  Baggallay,  L.  J. ;  orer- 
rnling,  on  this  point,  the  decision  of 
Pearson,  J. 

*  An  appeal  was  presented  to  the 


House  of  Lords,  but  was  out  of  time, 
and  was  dismissed  on  this  gronnd: 
11  A.  C.  466.  As  to  the  first  inquiry 
in  this  case,  see^cwf,  p.  602  ;  and  as  to 
the  fourth,  see  ante,  p.  396. 


CHAPTER  XVn. 


NEIGHBOURS— WATER  AND  AIR.i 


Sbct.  1.— water— using  AND  ABSTRACTING* 
a.— WATER  PLOWING  NATURALLY— DEFINED  COURSE. 

(a)  Surface  Water — Oenerally. 

It  is  sometimes  difficult  to  determine,  whether  surface  Ennorv. 
water,  which  flows  naturally,  also  flows  in  a  defined  course.  ^*'^®^* 
In  Ennor  y.  Barweli^^  the  plaintiff  complained  of  the  diver- 
sion by  the  defendant  of  two  different  streams  of  water, 
which  otherwise  would  have  found  their  way  to  the  plaintiff's 
mine,  and  have  been  utilised  by  him.  The  water  of  the  first 
stream,  which  was  supplied  by  accumulation  and  percolation, 
afforded  a  continuous  supply  to  surface  springs ;  and  it  flowed, 
sometimes  in  abundance,  at  other  times  in  a  scanty  degree, 
from  these  springs  in  a  natural  course  into  the  plaintiff's  mine. 
From  the  nature  and  situation  of  the  surface  springs,  the  course 
of  the  flow  was  not  very  deeply  furrowed  or  accurately  defined  ; 
but  the  water  could  not,  at  the  same  time,  have  been  described 
as  water  casually  falling  and  occasionally  diffused  along  the 
surface.  The  second  stream  of  water  rose  to  the  surface  in  a 
place  so  close  to  the  boundary  of  the  plaintiff's  mine,  that 
there  was  not,  in  fact,  sufficient  distance  to  admit  of  a  regular 
or  defined  channel  being  furrowed ;  but  the  supply  was,  at  the 
same  time,  both  copious  and  continuous.  In  respect  of  both 
these  streams  it  was  held,  that  the  flow  was  defined.^ 


1  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equally  to  the  questions  discussed  in 
this  chapter.  See,  as  to  support,  antCf 
pp.  261,  262. 

'  As  to  the  right  of  support  for  land 
artificially  covered  by  water,  see  ante^ 
pp.  286,  287.     And  as  to  the  right 


of  support  from  water,  see  afUe^ 
pp.  384—8. 

>  2  Giff.  410,  422  et  seq, 

*  It  was  held  on  appeal  (4  L.  T.,  N.  S. 
597)  that  the  evidence  as  to  the  above- 
mentioned  facts  was  too  conflicting 
and  unsatisfactory  to  justify  a  decision, 
and  a  trial  at  law  was  directed. 
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Artificial 
watercooise 
Bometimes  on 
same  footing 
as  natural. 


The  mere  fact  of  a  natural  watercourse  flowing  in  an  artificial 
channel  does  not  make  it  the  less  a  natural  watercourse.^  And 
an  artificial  watercourse  after  it  has  been  united  to  a  natural 
watercourse  is  considered  to  have  lost  its  artificial  character. 
For  it  is  impossible  to  draw  any  distinction  between  rights  in  a 
natural  stream  in  its  original  state,  and  rights  in  a  natural 
stream  after  it  receives  accessions  from  artificial  sources.^ 


General  rights 
ef  riparian 
•wner — 
Miner  v, 
Qilmoar. 


(fi)  Surface  Water — Natural  Rights. 

The  law  on  this  subject  has  been  thus  stated : — "  By  the 
general  law  applicable  to  running  streams  every  riparian 
proprietor  has  a  right  to  what  may  be  called  the  ordinary  use 
of  the  water  flowing  past  his  land;  for  instance,  to  the 
reasonable  use  of  the  water  for  his  domestic  purposes,  and  for 
his  cattle ;  and  this,  without  regard  to  the  effect,  which  such 
use  may  have  in  case  of  a  deficiency  upon  proprietors  lower 
down  the  stream.  But,  further,  he  has  a  right  to  the  use  of 
it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it ;  provided  he  does  not  thereby  interfere  with  the 
rights  of  other  proprietors,  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  a  stream  for  the  purpose  of 
a  mill,  or  divert  the  water  for  the  purpose  of  irrigation.  But 
he  has  no  right  to  interrupt  the  regular  flow  of  the  stream,  if 
he  thereby  interferes  with  the  lawful  use  of  the  water  by 
other  proprietors,  and  inflicts  upon  them  a  sensible  injury."^ 
The  right  in  question  is  ex  jure  naturce.  It  does  not  rest  upon 
presumed  grant  from  long  acquiescence  on  the  part  of  the 
proprietors  above  and  below.  For  it  is  impossible  that  such 
proprietors  could  prevent  its  acquisition.* 
niustrationg.         A  riparian  owner  may,  accordingly,  use  the  stream  for  the 

purpose  of  working  machinery  connected  with  his  mines,  or 


1  See  Nuttall  v.  BraceweU,  L.  R.  2 
Exch.  14.  As  to  artificial  watercourses, 
see  pott^  pp.  443  et  seq. 

*  See  Wood  v.  Waud,  3  Exch.  779, 
per  Pollock,  C.  B. 

•  Miner  v.  Gilmour,  12  Moo.  P.  C. 
156,  per  Lord  Kingsdown.  See  also 
Acton  V.  Blundell,  12  M.  &  W.  349, 
350  ;  Wood  t?.  Waud,  3  Exch.  748  ; 
Chasemore  v,  Richards,  2  H.  &N,  181, 


7  H.  L.  Cas.  349,  374,  379, 382 ;  Ennor 
V.  Barwell,  2  Giff.  424  et  neq.  ;  GaTed 
V.  Martyn,  19  C.  B.,  N.  S.  732,  759 ; 
John  Young  &  Ck).  r.  Bankier  Dis- 
tillery Co.,  1893,  A.  C.  691. 

*  See  Chasemore  r.  Richards,  7 
H.  L.  Cas.  368,  370,  382,  384—386 ; 
overruling  the  dicta  to  the  contrarr 
in  Acton  v,  Blundell,  sup,  324,  350; 
and  Smith  v.  Eenrick,  7  C.  fi.  546. 
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as  a  means  of  transport  for  his  minerals,  or  otherwise  use  the 

stream  in  a  reasonable  degree;    or  abstract  or  divert  it  in 

reasonable   quantities.^      But   he   may  not,  prima  facie,   in 

undermining,  tap  the  bed  of  the  stream  and  draw  off  all  the 

water  ;  *  or  by  any  other  act  sensibly  interfere  with  the  common 

enjoyment.® 

If  a  man's  natural  right  to  use  or  abstract  water  flowing  in  a  Remedies  for 
i/>j  ..«..,  ,  A  interference 

denned  course  is  mfnnged,  he  may  recover  damages.*  —damages. 

He  is  also  in  general  entitled  to  an  injunction  to  restrain  injunction, 
the  continuance  of  the  injury.^  And  his  right  to  an  injunction 
is  independent  of  whether  he  can  prove  actual  damage.  His 
right,  in  this  respect,  was  always  recognised  in  cases,  where 
the  wrongdoer  claimed  the  right  to  use  the  water  in  the 
manner  complained  of.^  And  it  seems  formerly  to  have  been 
confined  to  such  cases.  Now,  however,  in  other  cases,  where 
only  nominal  damages  are  recoverable,  the  right  is  never- 
theless recognised ;  on  the  ground,  that  the  injured  party 
might  otherwise  be  obliged  to  bring  repeated  and  successive 
actions  for  damages.'^  A  defendant,  whose  mining  operations 
had  caused  the  level  of  the  bed  of  a  stream  to  sink  to  the 
extent  of  four  feet,  was  obliged  to  undertake  not  to  work,  so  as 
to  obstruct  the  supply  of  water  along  the  stream ;  although  no 
actual  diminution  of  water  was  proved.® 

A  litigant,  who  has  a  prima  facie  case,  may  usually  obtain,  inspection, 
on  interlocutory  application,  an  order  giving  himself  and  his 
agents  liberty  to  inspect  his  neighbour's  property,  for  the 
purpose  of  ascertaining  whether  his  water  rights  have  been 
infringed  ;*  and,  as  ancillary  to  such  liberty,  liberty  to  make 
sections,  plans,  or  models,  and  even  to  break  up  his  neighbour's 


1  See  Weeks  v,  Haward,  10  W.  R. 
557;  John  Young  &  Co.  v.  Bankier 
DistiUery  CJo.,  sup. 

*  See  Crorapton  v.  Lea,  19  Eq.  127, 
128. 

*  See  Ennor  v.  Barwell,  sup.  424 
et  seq.  As  to  what  will  constitute  a 
sensible  interference,  see  Wood  v. 
Waud,  sup. 

*  Bastard  r.  Smith,  2  M.  &  Rob. 
129. 

'  Ennor  r.  Barwell,  sup,  410. 


«  ElweU  V.  Crowther,  31  Beav.  163. 

7  See  Pennington  v.  Brinsop  Hall 
Coal  Co.,  5  Ch.  D.  773,  774,  per  Fry,  J. 

8  Elwell  V.  Crowther,  sup.  For  the 
fonn  of  an  injunction  against  divert- 
ing or  diminishing  a  flow  of  water, 
see  Ennor  v.  Barwell,  2  Giff.  427, 
428,  Set.  592. 

»  See  Ennor  t.  Barwell,  1  De  G.  F. 
&  J.  529 :  cf.  as  to  trespass,  post^ 
pp.  596,  597  ;  as  to  support,  ante^ 
p.  395. 
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soil.^  He  will  usually,  however,  have  to  submit  to  terms. 
He  will  usually  be  obliged  to  give  a  reasonable  notice ;  stating 
the  time  at  which  he  proposes  that  the  inspection  shall  take 
place,  and  the  names  of  the  persons  whom  he  proposes  as  his 
agents  for  that  purpose.  And  he  will  usually  have  to  make 
good  all  damage  which  his  neighbour  may  sustain.^ 

The  owner  of  works  carried  on  for  profit  by  his  agents  is 
liable  to  be  indicted  for  a  public  nuisance  caused  by  acts  of 
his  workmen  in  carrying  on  the  works,  although  done  by  them 
without  his  knowledge,  and  contrary  to  his  general  orders. 
This  principle  has  been  applied  against  the  owner  of  a  quarry 
whose  workmen  threw  the  rubbish  from  the  quarry  into  a 
river,  whereby  the  navigation  was  obstructed.* 

If  a  mine  owner  is  not  a  riparian  owner,  he  cannot  obtain 
from  a  riparian  owner  an  effectual  grant  of  the  use  of  the  water 
for  mining  purposes.  If,  for  example,  a  riparian  owner 
demises  the  mines  under  his  land,  and  the  demise  contains  a 
grant  to  the  lessee  of  liberty  to  "  use  and  enjoy"  the  water 
''for  colliery  purposes,"  the  liberty  is  not  good  as  against 
other  riparian  owners.^ 


Larger  rights 
maybe 
aoqaired  by 
grant. 


Statutory 
grants. 


(y)  Surface  Water — Acquired  Rights. 

A  man  may  by  grant,  express  or  implied,  acquire,  to  the 
prejudice  of  the  natural  rights  of  his  neighbours,  the  right  to 
use,  or  to  abstract  or  divert,  natural  surface  water  flowing  iii 
a  defined  course.^ 

Similar  rights  may  be  acquired  by  statute.  Thus  the  course 
of  streams  may  be  altered  for  mining  purposes  under  the 
Incl.  Act,  22  &  28  Vict.  c.  43.^  So,  the  Duke  of  Cornwall, 
and  persons  acting  under  his  authority,  may  take,  use,  and 
divert  water  for  mining  purposes  under  the  Act  7  &  8  Vict, 
c.  105.^     So  streams  may  be   diverted  and  used  for  mining 


»  See  Ennor  r.  Barwell,  1  De  G.  F. 
&  J.  530 ;  in  connection  with  Lumb 
r.  Beaumont,  27  Ch.  D.  356. 

«  See  Ennor  v,  Barwell,  1  De  G.  F. 
&  J.  529 — 532  ;  varying  on  appeal  an 
order  of  Vice-Chancellor  Stuart.  For 
forms  of  orders  to  inspect,  see  /;0^, 
p.  598,  n. 


8  R.  r.  Stephens,  L.  R.  1  Q.  B.  702. 

*  See  Insole  r.  James,  1  H.  &  N.  243. 

*  See  Weeks  tJ.  Hawaid,  10  W.  R. 
567  ;  Gaved  r.  Martyn,  19  C.  B.,  N.  S. 
769. 

*  See  afUe^  p.  404. 
7  See  ante^  p.  406. 
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purposes  under  the  Irish  Act,  46  Geo.  8,  c.  71.^  And  streams 
may  be  employed  for  mining  purposes  under  the  Irish  Act, 
23  &  24  Vict.  c.  154.« 

A  right,  to  the  prejudice  of  the  natural  rights  of  one's  neigh-  Or  by  pre- 
bours,  to  use,  or  abstract  or  divert,  natural  surface  water 
flowing  in  a  defined  course  may  also  be  acquired  by  prescrip- 
tion. And  such  acquisition  may  be  had  either  at  common 
law,®  or  under  the  Prescription  Act.*  If  a  higher  riparian 
owner  acquires  as  an  easement  a  right  to  pen  back  water,  a 
right  to  the  flow  of  a  part  of  the  water  so  penned  back  may  be 
acquired  against  him  by  a  lower  riparian  owner  as  an  easement 
by  prescription.*^  In  order  to  enable  water  rights  to  be 
acquired  under  the  Act,  the  person  claiming  them  must  show 
enjoyment  as  of  right  for  the  full  period  of  twenty  years.  And 
if  an  interruption  in  the  enjoyment  be  acquiesced  in  for  more 
than  a  year  before  any  proceedings  are  taken,  a  claim  under 
the  Act  cannot  be  maintained.^ 

And  a  similar  right  may  sometimes  be  acquired  by  custom.  Or  by  custom. 
Thus,  according  to  the  custom  of  Cornwall,  all  tin  bounders 
are  entitled  to  divert  water  within  their  bounds  for  the  pur- 
poses of  their  mines.''  However,  the  stanners  of  Devon  are 
not  entitled  by  custom  to  divert  water  from  streams  into  their 
mines,  and  for  that  purpose  to  dig  trenches  over  other  persons' 
lands.^ 

If  a  man's  acquired  rights  in  water  flowing  naturally  and  Remedies  for 
in  a  defined  course  are  infringed,  he  may  recover  damages 
and  have  an  injunction.' 

Z».— WATER  FLOWING  NATURALLY— UNDEFINED  COURSE- 
PERCOLATIONS. 

(a)   Undefined  Course. 
Very  different  considerations  apply,  where  the  water  "  comes  Prima  fade 

right  to 
»  AfUe,  p.  408.  419—421. 

*  Ante,  p.  409.  •  Ih, 

'  Bealey  r.  Shaw,  6  East,  214,  216 ;  7  See  fiogers  r.  Brenton,  10  Q.  B 

Chasemore  r.  Richards,  2  H.  &  N.  182.  65  ;  Gaved  r.  Marty n,  sup.  732.     See 

<  Gaved  r.  Martyn,  19  C.  B.,  N.  S.  pogt,  p.  488. 

759  ;  Pennington  r.  Brinsop  Hall  Co.,  *  Bastard  r.  Smith,  2  M.  &  Rob.  129. 

5  Cb.   D.  769.     See  s.  2  of  the  Act  *  ISee  Pennington  r.  Brinsop  Hall 

cited  ante,  p.  292,  n.  ».  Co.,  6  Ch.  D.  774. 

*  See  Ennor  r.  Barwell,  2  Giff.  410, 
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abstract  or 
divert  water 
in  undefined 
coarse. 


no  one  knows  exactly  whence,  and  flows  no  one  knows  exactly 
how ;  which  is  unconfined  in  any  channel,  either  as  rainfall  or 
from  springs  of  the  earth  ;  which  may  vary  from  day  to  day."^ 
If  water  flows  in  its  natural  course,  but  does  not  flow  in  a 
defined  channel,  any  person  through  whose  property  it  flows 
may,  prima  facie,  abstract  or  divert  it  at  pleasure.*  A  man 
may,  however,  acquire  by  way  of  easement  the  right  to  prevent 
his  neighbour  from  abstracting  or  diverting  water  which  does 
not  flow  in  a  defined  course.^  And,  if  his  acquired  right  is 
infringed,  he  may  recover  damages.^ 


A  fortiori 
percolating 
water— 
Chasemore  r. 
Richards. 


Acton  V. 
Blundell. 


(0)  Percolations — Efect  of  Brine-pumping. 

The  principles  applicable  to  water,  the  presence  of  which  is 
due  to  natural  causes ;  but  which  does  not  in  fact  flow,  bat 
merely  percolates  through  the  soil;  follow  a  fortiori  from 
those  applicable  to  water,  which,  although  flowing  naturally, 
does  not  flow  in  a  defined  course.^ 

And  not  merely  is  a  man  free  from  liability,  who  drains 
away  percolating  water,  which  would  otherwise  have  found  its 
way  into  his  neighbour's  property.  He  is  equally  free  from 
liability,  if,  as  the  result  of  his  operations,  percolating  water 
ceases  to  be  retained  in  his  neighbour's  property.  Thus,  in 
Acton  V.  Blundelif^  it  was  held,  that  the  owner  of  land,  through 
which  water  flows  in  a  subterraneous  course,  has  no  right 
or  interest  in  it,  which  will  enable  him  to  maintain  an  action 
against  his  neighbour,  who,  in  carrying  on  mining  operations 
in  his  own  land  in  the  usual  manner,  drains  away  the  water 
from  the  land  of  the  former,  and  lays  his  well  dr}'.  If  the 
law  were  otherwise,  the  advantage  on  one  side  and  the  detri- 
ment on  the  other  would  bear  no  proportion.      And  there 


*  See  Grand  Junction  Canal  Co.  v. 
Shugar,  6  Ch.  487,  per  Lord  Hatherley. 

a  Acton  r,  BlundeU,  12  M.  &  W.  350 ; 
Chasemore  v.  Richards,  7  H.  L.  C. 
349,  370,  371,  378.  See  also  Ennor  r. 
BarweU,  2  Giff.  410,  422. 

«  See  Whitehead  r.  Parks,  2  H.  &  N. 
870. 

*  lb. 


*  Chasemore  r.  Richards,  7  H.  L.  C. 
349  ;  affirming  S.  C.  2  H.  &  N.  168. 
See  also  Scots  Mines  Co.  r.  Leadhills 
Mines  Co.,  34  L.  T.  34 ;  Bradfoid  r. 
Pickles,  1895,  A.  C.  587;  affirming 
S.  C.  1895,  1  Ch.  145;  and  cf.  New 
River  Co.  r.  Johnson,  2  E.  &  £.  435. 

•  12  M.  &  W.  324. 
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would  be  no  limit  of  space  within  which  the  claim  of  right 
could  be  confined.^ 
So  also  in  BaUacorkish,  dc,  Co.  v.  Ha7ri4ton.^    There  the  BaUacorkish, 

'  ^  ,        &c.,  Co.  V, 

holders  of  a  mining  lease  caused  water,  which  would  otherwise  Harrison. 

have  flowed  into,  or  been  retained  in,  wells  and  springs  in  the 

superjacent  land,  to  be  withdrawn  by  percolation  into  their 

mine.     The  property  was  situate  in  the  Isle  of  Man  ;  and  the 

lessees  held  under  the  Crown,  in  whom  the  freehold  in  the 

mines  was  vested.      The   owners   of  the   superjacent  lands 

became  such  under  a  statutory  severance  of  the  titles ;  and 

they  had  used  the  wells  and  springs  for  farm  purposes.     It 

was  held  that  they  were  not  entitled  to  any  remedy  against 

the  lessees  of  the  mines.     It  was  observed,  that  the  relative 

positions  of  the  surface  owners  and  the  mine  owners  could 

not  be  different  from  those  of  two  horizontally  adjacent  owners 

who  were  always  strangers  in  title ;  ®  and  that  one  of  two 

horizontally  adjacent  owners  would  not  have  been  liable  for 

laying  his  neighbour's  well  dry.* 

This  principle  probably  entitles  a  landowner  to  pump  from  Brine- 

pumping. 
his  neighbour's  land  water  which  is  charged  with  brine,  if  he 

does  so  for  the  purpose  only  of  obtaining  the  water.     But  it 

does  not  necessarily  entitle  him  to  do  so  for  the  purpose  of 

obtaining  the  brine.    The  position  may  depend  upon  the  facts. 

If  the  natural  conditions  are  unaltered,  it  may  be  that  the 

neighbour  would  have  a  remedy.*     If  the  natural  conditions 


*  See  p.  351.  See  also  New  River 
Co.  r.  Johnson,  2  £.  &  E.  435  ;  West 
Camberland,  &c.,  Co.  «?.  Eenjon,  6 
Gh.  D.  780,  781  ;  Hurdman  r.  !N.  E. 
R.  Co.,  3  C.  P.  D.  174,  175  ;  Ballard  r. 
Tomlinson,  29  Ch.  D.  115  ;  Jordeson 
T.  Sutton,  &c.,  Co.,  1899, 2  Ch.  217.  It  is 
immaterial  whether  the  well  is  ancient 
or  not.  It  was  queiied  in  Acton  r. 
Blundell  (12  M.  &  W.  324),  whether, 
if  a  well  had  been  ancient,  its  owner 
would,  under  the  circumstances  stated 
in  the  text,  have  had  a  remedy.  This 
(luestion  was,  however,  in  effect 
answered  in  the  negative  in  Chase- 
more  r.  Richards,  7  H.  L.  C.  349. 

«  L.  R.  5   P.  C.  49 ;    nom.  BaUa- 


corkish, &c.,  Co.  r.  Dumbell,  43  L.  J. 
P.  C.  19. 

'  On  the  principle,  that,  where 
mines  are  excepted  in  an  instrument 
of  severance,  the  dominion  of  the 
mine  owner  in  respect  of  the  chamber 
which  incloses  the  minerals  is  com- 
plete :  a7Ue^  pp.  79,  80. 

*  See  Acton  r.  Blundell,  ituj?.  It 
was  also  contended  that,  according  to 
the  custom  of  the  Isle  of  Man  (as  to 
which  see  post^  pp.  576,  577),  compen- 
sation was  payable  for  the  damage 
done  by  the  percolation  ;  but  no  such 
custom  was  proved  to  exist. 

'  See  Salt  Union,  &c.  r.  Brunner, 
Mond,  &c.,  1906,  2  K.  B.  822,  831,  832. 
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Salt  Union, 
Ac.,  V,  Bran- 
ner,  Mond,  kc. 


Malice 
immaterial. 


Prima  facie 
righta  may  be 
affected  by 
grant. 


are  altered,  and  artificial  conditions  are  introduced,  he  maj  be 
without  a  remedy. 

In  Salt  UnioUy  dc.  y.  Brunner,  Mond,  dtc,^  the  plaintiffs  and 
defendants  were  adjoining  landowners ;  and  the  defendants  by 
their  pumping  raised  brine  which  was  formed  by  the  dissola- 
tion  of  rock  salt  in  land  belonging  to  the  plaintiffs.  Long 
prior  to  the  time  when  they  acquired  their  respective  properties 
the  natural  conditions  had  been  wholly  changed.  Underground 
mining ;  pumping  for  brine  ;  the  artificial  formation  of  under- 
ground connections,  which  it  was  impossible  to  close ;  and 
inundations  following  these  acts ;  had  combined  to  produce 
conditions  which  were  wholly  new,  and  were  also  constantly 
shifting.  The  result  was  that  no  one  could  state  the  real 
source  of  the  brine  in  question.  It  was  held  that  the  plaintiff 
were  without  a  remedy.^ 

If  a  man  is  free  from  liability  on  other  grounds,  he  does 
not  become  liable,  merely  because  his  motive  is  improper,  or 
even  malicious.^ 

A  man  may  acquire  by  way  of  grant  the  right  to  prevent 
his  neighbour  from  abstracting  or  diverting  water  which 
percolates  or  oozes  through  the  soil.  Thus  in  Whitehead  v. 
Parks  ^  there  was  a  demise  of  a  dwelling-house  and  fifteen 
pieces  of  land,  and  a  grant  of  all  streams  of  water  which  lay 
under  four  of  such  pieces,  naming  them.  There  was  an 
exception  out  of  the  demise  of  all  mines,  &c.,  and  of  all 
streams  of  water  except  those  expressly  granted  ;  with  power 
for  the  lessor  to  enter  and  work.  There  was  only  one  stream 
of  water  upon  the  surface  of  the  demised  premises,  and  this 
was  surrounded  by  the  above-mentioned  four  pieces  of  land ; 
but  there  were  certain  wells  in  those  pieces  of  land.  The 
lessor  in  working  his  mines  cut  off  the  wells.  It  was  held, 
that  the  wells  had  passed  by  the  grant ;  and  that  the  lessor 
was,  accordingly,  liable.^ 


1  1906,  2  K.  B.  822. 

*  See  further,  as  to  this  case,  ants^ 
p.  388. 

»  See  Bradford  r.  Pickles,  1895,  A.  C. 
687,  affirming  S.  C.  1895,  1  Ch.  145. 
This  case  must  be  taken  to  overrule 
the  dicta  to  the  contrary  in  Acton  v. 


BlundeU,  12  M.  &  W,  336;  Scots 
Mines  Co.  p.  LeadhiUs  Mines  Co.,  34 
L.  T.  34  ;  and  Chasemore  r.  Richards, 
7  H.  L.  C.  388. 

*  2  H.  &  N.  870. 

^  Cf .  Ballacorkish,  &c.,  Co.  r.  Harri- 
son, L.  R.  5  P.  C.  60,  62. 
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If  a  man's  rights  in  percolating  water  are  infringed,  he  Damages  for 
may  of  course  recover  damages.^ 

Whether  a  right  founded  on  custom  to  obtain  compensation  Custom, 
for  the  damage  caused  by  the  diversion  of  percolating  water 
can  be  sustained,  is,  it  seems,  doubtful.^ 


c— WATER  FLOWING  IN  ARTIFICIAL  CHANNEL. 

(a)  Natural  Rights. 

Where  the  presence  of  water  is  due  to  artificial  causes,  any 
pei*son,  in  or  through  whose  property  it  flows,  meiy,  prima  facie, 
abstract  or  divert  it  at  pleasure,  without  incurring  any  liability.® 
But,  of  course,  no  such  right  can  be  exercised,  prima  facie,  by 
a  stranger.*  Whether  an  action  against  a  stranger  for  usurp- 
ing such  a  right  would  lie  at  the  suit  of  a  person,  who,  under 
a  mere  permission  from  the  owner  of  an  artificial  watercourse, 
conducts  water  therefrom  to  his  land,  is  a  question,  which  has 
been  mooted,  but  not  decided.^ 


Prima  facie 
right  to 
abstract  or 
divert  water 
flowing  in 
artificial 
channel. 


(fi)  Acquired  Rights. 
Rights  to  the  prejudice  of  the  natural  rights  of  other  persons  PHma  facie 

1.11  .  p  rights  may 

may  be  acquired  by  express  grant  in  water,  the  presence  ot  be  affected  by 
which  is  due  to  artificial  causes.^     But,  if  the  grant  is  made  ^rant. 
subject  to  specified  conditions,  the  conditions  must  be  strictly 
complied  with.'' 

And  it  is  clear,  that,  in  many  cases,  rights  may  be  acquired  Or  by  pre- 
by  prescription  in  respect  of  an  artificial  watercourse  similar  to 
those  which  riparian  owners  enjoy  ex  jure  naturae  in  respect  of 
a  natural  watercourse.® 


1  See  Whitehead  r.  Parks,  2  H.  &  N. 
870. 

^  See  Ballacorkish  Co.  r.  Harrison, 
L.  R.  5  P.  C.  64,  65 ;  see  post,  p.  577. 

3  See  Arkwright  v,  Gell,  5  M.  &  W. 
203;  Wood  r.  Waud,  3  Exch.  748; 
Gaved  v.  Martyn,  19  C.  B.,  N.  S.  759  ; 
Nuttall  r.  BraceweU,  L.  R.  2  Exch.  14. 

*  See  Magor  v,  Chadwick,  11  A.  & 
E.  571,  686 ;  Wood  r.  Waud,  sup. ; 
Whaley  r,  Laing,  2  H.  &  N.  476; 
nom.  Laing  r.  Whaley,  3  ib,  675. 

*  See  Whaley  r.  Laing,  tup,  486. 

*  See  Gaved  r.  Martyn,  19  C.  B., 


N.  S.  759.  Cf.  Birmingham  Canal  Co. 
V,  Lloyd,  18  Ves.  515. 

7  See  Finch  r.  Birmingham  Canal 
Nav.,  5  B.  &  C.  820,  a  case  dealing 
with  statutory  rights  in  water  raised 
from  mines. 

^  It  was  formerly  supposed  that  no 
such  rights  could  be  acquired,  however 
ancient  the  watercourse  might  be,  and 
in  whatever  degree,  and  by  however 
numerous  a  class  of  persons,  enjoyed  : 
see  Magor  r.  Chad  wick,  11  A.  &  £. 
586. 
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Thus  in  Ivimey  v.  Stacker^  a  mine  had  from  before  the 
time  of  living  memory  been  worked  by  tin  bounders  according 
to  the  custom  of  Cornwall.^  The  bounders  had  from  before 
the  time  of  living  memory  used  for  the  purposes  of  their  works 
the  water  of  an  artificial  watercourse,  which  arose  in  the  land 
of  another  person.  The  bounders  abandoned  the  mine  nine 
Years  before  the  action  was  commenced,  and  since  that  time 
the  owners  had  been  in  possession.  It  was  held,  that  the 
owners  had  acquired  by  prescription  a  right  to  the  use  of  the 
water  ;  and  that  the  owner  of  the  land  in  which  the  water  rose 
was  not,  therefore,  entitled  to  divert  it.^ 

And  the  mere  contingent  rights  of  third  parties  to  divert 
water  are  not  of  themselves  sufficient  to  prevent  a  person  from 
acquiring  by  prescription  a  right  to  the  use  of  an  artificial 
watercourse.  Thus  in  Gaved  v.  Martyn,^  a  flow  of  water  ^  was 
procured  by  the  plaintiff's  predecessor  in  title  driving  an  adit 
into  land  which  was  subject  to  the  rights  of  tin  bounders.^ 
The  flow  was  intended  to  be  permanent ;  and  it  was  enjoyed 
by  the  plaintiff  and  his  predecessors  without  inteiTuption  for 
more  than  twenty  years.  The  defendant  diverted  the  water. 
It  was  held,  that  the  existence  of  rights  in  the  bounders, 
which  they  had  not  chosen  to  exercise,  did  not  deprive  the 
plaintiff  of  the  remedy  which  he  would  otherwise  have  had.'' 
And  it  is  not  necessary  that  the  person  claiming  the  right 
should  be  a  freeholder.  A  mere  occupier  of  land,  through 
which  water  flows  in  an  artificial  course,  such  as  a  lessee  or 
licensee,  has  a  sufficient  interest  in  the  soil  to  entitle  him, 
after  an  enjoyment  for  twenty  years,  to  maintain  an  action 
for  diversion.®     And,  of  course,  his  right  is  none  the  less, 


1  1  Ch.  396. 

*  See  postf  pp.  482  et  seq. 

8  Reversing  S.  C.  2  Dr.  &  Sm.  537 ; 
where  it  was  held,  that  the  interests 
of  the  bounders  were  an  impediment 
in  the  way  of  and  adverse  to  the 
rights  of  the  owners  ;  and  that  they 
could  not,  therefore,  be  regarded  as 
the  predecessors  in  estate  of  the 
owners.  Sec  further,  as  to  this  case, 
jHMt,  pp.  488,  489. 

*  19  C.  B.,  N.  S.  732. 

*  The  "lower  launder"  referred  to 


in  the  case.  As  to  the  "npper 
launder,"  see  pod^  p.  447. 

•  See  pott,  pp.  482  et  seq, 

'  See  also  Arkwright  r.  Gell,  5 
M.  &  W.  203 ;  Magor  r.  Chadwick. 
11  A.  &  E.  571  ;  Wood  v.  Wand. 
3  Exch.  748;  Whaley  r.  Laing,  2 
H.  &  N.  476  ;  nom.  Laing  r.  Whaley, 
3  ib,  676.  Cf.  Falmouth  r.  Innj's, 
Mosely,  92. 

«  See  aaved  v.  Martyn,  19  C.  B^ 
N.  S.  732,  762. 
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because  he  also  happens  to  have  the  right  of  searching  for 
minerals  in  land  not  in  his  occupation.^ 

The  easement  must,  however,  if  claimed  by  prescription,  be,  Bat  there 
as  in  all  other  cases,  enjoyed  as  of  right,  and  neither  vi,  clam,  enjoyment  as 
nor  precario.     If,  therefore,  a  flow  of  water  has  its  origin  in  a  ^^  "^^*' 
man  discharging  it  from  his  property  for  his  own  convenience ; 
and  it  thence  flows,  either  in  an  artificial  channel,  or  in  a 
channel  of  its  own  formation;    the  enjoyment  of  it  will  be 
considered  to  be  precarious ;  and  no  rights  in  respect  of  it  can 
be  acquired  as  against  him  by  prescription  either  at  common 
law  or  under  the  Prescription  Act. 

Thus  in  Arkwright  v.  GeU,^  a  company  of  proprietors  in  the  Arkwright  r. 
early  part  of  the  eighteenth  century,  and  by  an  agreement  with 
the  mine  owners,^  constructed  a  sough  or  drain  for  the  purpose 
of  draining  certain  mineral  fields.     The  water  from  this  sough 
flowed  into  a  brook.     In  1771  the  plaintiff's  predecessor  in 
title  became  the  lessee  of  the  brook,  of  the  stream  issuing 
from  the  sough,  and  of  a  piece  of  land  below  the  junction  of 
the   sough   with   the   brook.     He  shortly  afterwards  erected 
cotton  mills  on  this  piece  of  land ;  and  these  cotton  mills  were 
turned  by  the  united  waters  of  the  sough  and  the  brook.     In 
1789  he  became  the  owner  in  fee  of  those  properties,  and  also 
of  the  land  through  which  the  'sough  was  made.     Meanwhile, 
in  1771  another  company  of  proprietors,  whom  the  defendants 
represented,   by    another  agreement   with    the   mine  owners, 
commenced  the  erection  of  another  sough,  in  order  to  drain  a 
larger  portion  of  the  mineral  fields.     This  sough  was  on  a 
lower  level  than  the  former  one.     In  1886  the  latter  sough 
became  so  far  extended  as  to  drain  the  water  from  the  former 
one ;   and   the  water   supplying   the  plaintiff's  mills   was   in 
consequence   diverted.      It   was   held,  that   no   action   could 
have  been   maintained   against  the   mine  owners ;    and   that, 
accordingly,  no  action  was  maintainable  against  persons  who 
merely  stood  in  the  position  of  their  agents.     It  was  observed, 
that  the  mill  owner  should  be  taken  to  have  known,  that  the 

*  />.,  per  WiUes,  J.  mines  in  question  were  situate,  and 

*  6  M.  &  W.  203.  in  fact  form  part  of  the  Derbyshire 
'  Such  agreements  have  long  been      Custom  :  see  pogt^  p.  576,  n.  K 

customary  in  Derbyshire,  where  the 
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watercourse  had  been  made  for  the  particular  and  temporary 
purpose  of  getting  rid  of  a  nuisance  to  the  mines,  and  that  it 
might  at  any  time  have  been  discontinued  by  the  mine  owners. 
There  could  not  have  been  any  presumption  of  a  grant  at 
common  law  of  the  right  to  the  watercourse.  For  such  a 
grant  would  have  obliged  the  mine  owners  not  to  work  their 
minerals  by  the  ordinary  mode  of  getting  them  below  the  level 
drained  by  the  sough ;  and  to  keep  the  mines  flooded  up  to 
that  level,  in  order  to  make  the  flow  constant  for  the  benefit 
of  the  mill  owner.  And  the  right  was  one  which  could  not 
have  been  acquired  under  the  Prescription  Act.  For  that  Act 
only  applies  to  easements,  which  are  enjoyed  as  of  right,  aud 
are  susceptible  of  interruption  by  the  servient  owner.* 
Wood  V.  The  principle  of  Arkvmght  v.  Gell  is  not,  however,  confined 

^^^^'  to  cases,  where  the  owner  in  whose  property  the  flow  of  water 

originates  is  the  person  who  diverts  the  water.     The  same 
principle  applies  so  as,  prima  faciei  to  exempt  from  liability 
intermediate  owners  who  divert  water  the  presence  of  which  is 
due  to  accidental  circumstances.     Thus,  in  Wood  v.  Waud,^ 
the  owners  of  a  colliery  had  sufiered  water  to  flow  out  of  their 
colliery  in  an  artificial  watercourse  into  an  immemorial  and 
natural  stream  for  more  than  sixty  years.     The  plaintiff  was  a 
mill  owner,  whose  mills  were  situated  on  the  banks  of  the 
stream.     An  intermediate   owner,  through   whose   lands  the 
artificial  watercourse  passed,  diverted  it.     It  was  held,  that  no 
action  was  maintainable.     The  Court,  after  recognising  the 
authority  of  Arkwright  v.  Gell,^  observed :    "  These   owners 
merely  get  rid  of  a  nuisance  to  their  works  by  discharging  the 
water  into  the  sough,  and  cannot  be  considered  as  giving  it  to 
one  more  than  another  of  the  proprietors  of  the  land  through 
which  that  sough  is  constructed.    Each  may  take  and  use 
what  passes  through   his  land,  and   the  proprietor  of  land 
below  has  no  right  to  any  part  of  that  water  until  it  has 
reached  his  own  land."^ 

1  See  also  Magor  v.  Chad  wick,  11  see  8.  2  of  the  Act  cited  ante,  p.  292, 

A.  &  E.  571,  585 ;    Wood  v.  Waud,  n. ». 

3  Bxch.  748 ;   N.  E.  R.  Co.  v,  EUiot,  «  3  Exch.  748. 

1  J.  &  H.  154  ;   Boots  Mines  Co.  v,  »  5  M.  &  W.  203  ;  ante,  p.  445. 

Leadhillfl   Mines   Co.,  34  L.  T.  34  ;  *  Bee  3  Exch.  779. 
Gaved  t?.  Martyn,  19  C.  B.,  N.  S.  732  ; 
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So  in  Gaved  v.  Martun}     There  a  tin-tye  or  artificial  cut  Qa^ed  v, 

Martyn. 

had  been  made  by  tin  bounders  ;  and  water  had  been  brought 
by  them  to  the  surface,  and  carried  along  such  cut,  for  the 
purpose  of  streaming  for  tin.  The  stream  flowed  over  the 
defendant's  land,  and  ran  into  a  brook.  The  plaintiff  had 
conducted  this  stream  by  means  of  a  trough  or  launder^ 
across  the  brook  to  certain  clay  works  which  he  occupied  ;  and 
he  had  enjoyed  the  stream  without  interruption  for  more  than 
twenty  years.  It  was  held,  that  the  tin  bounders  could  not 
be  considered  as  having  permanently  abandoned  their  right 
of  control  over  the  water;  and  that  the  plaintiff  had  not 
accordingly  any  right  of  action  against  the  defendant  for 
diverting  the  stream.®  In  fact,  the  enjoyment  of  the  ease- 
ment^ of  discharging  water  upon  the  property  of  a  neighbour 
is  of  itself  no  evidence  of  the  existence  of  an  easement  in 
favour  of  that  neighbour  of  being  bound  to  continue  the 
discharge.^ 

Chamber  Colliery  Co.  v.  HopwooJP  was  decided  on  similar  Chamber 
grounds.  There  the  defendants'  predecessors  in  1884  demised  Hopwood. ' 
to  the  plaintiffs'  predecessors  the  coal  under  the  Chamber  Hall 
estate  for  fifty  years,  with  powers  to  sink  pits,  make  soughs, 
&c.,  erect  engines,  and  make  drains,  &c.,  for  supplying  such 
engines  with  water,  and  also  to  do  certain  other  works  on  the 
surface  for  the  better  draining  and  working  the  demised  mines, 
and  any  other  mines  of  which  the  plaintiffs  might  become 
lessees  under  the  lands  of  any  other  person.  In  1886  the 
plaintiffs  took  a  lease  of  the  Oak  Colliery  from  a  neighbouring 
owner.  In  1846  the  plaintiffs  made  a  drain  from  a  point  on 
the  Chamber  Hall  estate,  and  thereby  diverted  a  natural 
stream  on  that  estate  and  brought  it  down  to  the  Oak  Colliery, 
and  made  reservoirs  there  to  store  it.  They  did  not  ask  leave 
to  make  the  drain,  but  the  agent  of  the  Chamber  Hall  estate 


>  19  C.  B.,  N.  S.  732. 

*  Called  in  the  case  the  **  upper 
launder."  See,  as  to  the  **  lower 
launder,"  ante,  p.  444.  The  lower 
launder  had  not  been  made  by  the 
bounders,  but  was  only  subject  to 
their  rights.  See,  as  to  tin  bounding 
and  streaming,  pott,  pp.  482  et  $eq^ 
488 


>  See  also  Wardle  t.  Brocklehurst, 
1  E.  &  E.  1060,  1061  ;  Chamber  Col- 
liery Co.  V,  Hopwood,  32  Ch.  D.  568  : 
cf.  iTimey  v.  Stocker,  1  Ch.  409. 

*  See  pogt,  p.  455. 

'  See  Gaved  v.  Martyn,  19  C.  B. 
N.  S.  758. 

•  32  Ch.  D.  549. 
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saw  the  work  going  on,  and  encouraged  it.  In  1872  the  plain- 
tiffs became  owners  in  fee  of  the  Oak  Colliery.  In  1884,  when 
the  lease  from  the  defendants  expired,  the  defendants  stopped 
the  drain  and  diverted  the  water.  It  was  held,  either  (1)  that 
the  making  of  the  drain  was  authorised  by  the  lease,  or  (2) 
that  both  parties  so  supposed  at  the  time,  or  (8)  that  it  was 
made  under  the  comity  which  usually  exists  between  landlords 
and  their  tenants ;  and  that  on  none  of  these  theories  coald 
there  have  been  an  enjoyment  as  of  right. 

Where  an  artificial  watercourse  was  constructed  over  the 
land  of  the  servient  owner  under  a  mere  licence  granted  by 
him  to  the  dominant  owner ;  and  a  successor  in  title  of  the 
dominant  owner  enjoyed  it  without  interruption  for  twenty 
years ;  and  he  had  no  knowledge  of  the  licence ;  the  fact  of 
the  licence  is  not  of  itself  sufficient  to  stamp  the  character  of 
precariousness  on  the  enjoyment.  But  it  is  evidence  from 
which  a  jury  may  find  that  there  was  never  any  enjoyment  as 
of  right.^ 

If  a  man's  rights  in  an  artificial  watercourse  are  infringed, 
he  may  recover  damages.^ 

The  injured  party  may  also  have  an  injunction.^  But  his 
right  to  an  injunction  may  be  lost  by  laches,  especially  if  he 
has  permitted  expenditure  by  the  other  party.*  And,  if  the 
enforcement  of  the  right  would  cause  inconvenience  or  injury 
to  the  working  of  a  mine,  it  will  not,  except  in  clear  cases,  be 
enforced  ;  at  all  events  on  interlocutory  motion.*^ 


Sect.  2.— WATER— FOULING. 


Riparian 
owner  may 
notjpnma 
facie,  foul 
natural  sur- 
face water. 


a.—WATER  FLOWING  NATURALLY—DEFINED  COURSE. 

On  the  same  principle,  that  a  riparian  owner  may  use  a 
stream  in  a  reasonable  degree,  or  abstract  or  divert  it  in 
reasonable  quantities,^  he  may,  by  washing  his  minerals  by 


1  Gaved  r.  Martyn,  19  C.  B.,  N.  S. 
732 :  see  p.  745,  per  Willes,  J.  For 
a  claim  to  use  canal  water  for  mining 
purposes,  based  on  expectation  fol- 
lowed by  expenditure,  see  Bankart  r. 
Tennant,  10  Eq.  141. 

«  Gaved  r.  Martyn,  19  C.  B.,  N.  S. 


732  ;  Ivimey  v.  Blocker,  1  Ch.  408. 
'  Ivimey  r.  Stocker,  tup, 

*  See  Birmingham  r.  Lloyd,  18  Tes. 
515. 

'^  See  ib. ;  cf.  other  cases  ciied  ante, 
p.  76,  n.  *. 

•  See  ante,  p.  437. 
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means  of  it^  or  pumping  water  from  his  mines  into  it,  alter  its 
quality  iu  a  reasonable  degree.  But,  as  he  may  not  sensibly 
diminish  the  body  of  the  stream/  he  may  not  sensibly  alter 
its  quality.  If,  therefore,  in  its  natural  state,  it  is  soft  and 
suitable  for  distillation,  he  must  not,  prima  fadty  harden  it 
and  so  make  it  less  suitable  for  distillation.^  A  fortiori,  he 
must  not,  primd  facie,  impregnate  it  with  poisonous  or  foul 
matter.® 

He  may,  however,  acquire  by  grant  or  prescription  the  right  But  may 
to  foul  the  stream.*  And  a  right  acquired  by  prescription  may  ^  prewrip- 
be  acquired  either  at  common  law,^  or  under  the  Prescription  **®^' 
Act.*  In  Carlyon  v.  Lovenng'^  the  plaintiff  and  the  defendant 
were  riparian  owners  of  a  watercourse  flowing  upon  the 
surface.  The  defendant's  property  was  situated  higher  up 
the  stream  than  the  plaintiff's,  and  consisted  of  tin  mines. 
The  defendant,  in  washing  his  minerals,  sent  a  quantity  of 
sand,  stones,  and  rubbish,  which  became  dislodged  in  the 
process,  down  the  stream  ;  and  the  stream  was  in  consequence 
fouled.  In  an  action  for  so  doing  a  plea  of  a  right  under  the 
Prescription  Act*  was  held  a  good  plea.  In  Wright  v. 
WiUiains^  an  action  was  brought  for  fouling  a  watercourse 
on  the  plaintiff's  land.  The  defendant,  who  was  the  owner  of 
a  copper  mine,  pleaded  a  right  to  sink  pits  on  his  own  land  ; 
to  fill  such  pits  with  iron ;  to  cover  the  same  with  water 
pumped  from  the  mine  for  the  purpose  of  precipitating  the 
copper  contained  in  such  water ;  and  then  a  right  under  the 
Prescription  Act*  to  let  off  the  water  impregnated  with 
metallic  substances  into  the  watercourse.  The  plea  was  held 
good;    on   the   ground   that   the   right   in   question   was    in 


1  See  ib. 

'  John  Young  &  Co.  r.  Bankier 
DistiUery  Co.,  1898,  A.  C.  691. 

'  See  Hodgkinson  r.  Ennor,  ^  B.  k, 
S.  229;  Pennington  r.  Brinsop  flail 
Coal  Co.,  5  Ch.  D.  769.  See  also  Wood 
r.  Waud,  3  Exch.  748.  It  is  no  de- 
fence to  an  action  for  fouling  a  stream 
to  show,  that  it  is  also  fouled  by  other 
persons :  Wood  r.  Waud,  sujp. ;  Pen- 
nington r.  Brinsop  Hall  Coal  Co., 
imp,  772.  The  law  of  Pennsylvania  is 
different :    Pennsylvania  Coal  Co.  r. 

M.M. 


Sanderson,  66  Amer.  Rep.  89,  n.  As 
to  fouling  from  natural  drainage,  qM. 
The  point  was  left  open  in  the  Sc.  case 
of  White  r.  Dixon,  2  R.  904. 

*  See  Wood  r.  Waud,  »up.  772 ; 
Carlyon  v.  Lovering,  1  H.  &  N.  797, 
798. 

*  See  Bealey  r.  Shaw,  6  East,  214, 
215. 

*  See  s.  2,  cited  antey  p.  292,  n. ». 
7  1  H.  &  N.  784. 

M  M.  &  W.  77. 
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substance  a  claim  to  a  watercourse  over  the  land  of  another 
person.^ 

A  claim  by  custom  to  foul  natural  surface  water  was  held 
good  in  Carlyon  v.  Lovering.^  In  that  case  (the  facts  of  which 
have  been  already  partly  stated^),  one  of  the  pleas  was  a  plea 
of  an  immemorial  custom  for  miners  within  the  stannaries  of 
Cornwall  to  do  the  act  complained  of.^  The  decision  was 
founded  on  the  fact,  that  the  custom  in  question  was  not 
indefinite  or  unreasonable,  but  limited  to  the  necessary 
working  of  the  mines. 

If  a  man's  natural^  rights  in  water  flowing  in  its  natural 
course  and  in  a  defined  channel  are  infringed  by  fouling  it,  be 
may,  in  general,  recover  damages.*  The  measure  of  damages 
will  of  course  be  the  expenses  to  which  he  has  been  put.^  He 
is  also,  in  general,  entitled  to  an  injunction  to  restrain  the 
continuance  of  the  injury.  And  his  right  to  an  injunction  is 
independent  of  whether  he  can  prove  actual  damage.^  If  a 
man's  acquired  '  rights  in  water  flowing  in  its  natural  course 
and  in  a  defined  channel  are  infringed  by  fouling  it,  he  may,  in 
general,  recover  damages,  and  have  an  injunction.^^ 


No  right, 
prima  facxe^ 
to  foul  water 
in  undefined 
channel,  or 
percolating 
water. 


J.— WATER  FLOWING  NATURALLY— UNDEFINED  COURSE- 
PERCOLATIONS. 

It  does  not  follow,  that,  because  water,  which  does  not  flow 
in  a  defined  channel,^^  or  which  percolates,"  naay,  prima  facie^ 
be  abstracted  or  diverted,  it  may  be  fouled.  Whoever  fouls 
water,  which  does  not  flow  in  a  defined  channel,"^  or  which 
percolates,^^  niay,  prima  facie,  be  made  liable  in  damages ;  and 
may  be  restrained  by  injunction.^ 


1  See  also  Wood  v.  Waud,  3  Ezch. 
748,  772. 
a  1  H.  &  N.  784. 
'  See  preceding  page. 

*  Beepost,  p.  489. 

*  See  aritCj  p.  436. 

«  Wood  V,  Waud,  mp,  748 ;  Pen- 
nington V.  Brinsop  Hall  Coal  Co.,  6 
Ch.  D.  774. 

7  Pennington  v.  Brinsop  Hall  Coal 
Co.,  sup.  769,  774. 

^  lb. ;  and  see  ante^  p.  437. 


•  See  antej  p.  451. 

1°  See  Pennington  v.  Brinsop  Hall 
Coal  Co.,  sup. 

"  Ante,  pp.  439,  440. 

M  A7Ue,  pp.  440—443. 

>'  Hodgkinson  r.  Ennor,  4  B.  Jc  S. 
229. 

"  2b. ;  Ballard  v.  Tomlinson,  29  Ch. 
D.  115,  reversing  S.  C.  26  ib.  194. 

"  Turner  v.  Mirfield,  34  Beay.  390  ^ 
Ballard  t*.  Tomlinson,  sup. 
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r.— WATEB  FLOWING  IN  ARTIFICIAL  CHANNEL. 

In  Magor  v.  Chadwick  ^  the  owners  of  a  mine  made  an  adit  Or  water  in 

artificial 

through  their  lands  in  order  to  drain  the  mine.  They  after-  channel- 
wards  ceased  to  work  the  mine  ;  and  the  plaintiffs,  who  were  ch^wlck. 
the  owners  of  a  brewery,  and  through  whose  premises  the 
water  had  flowed  for  more  than  twenty  years  after  the  working 
ceased,  had  used  it  during  that  time  for  brewing.  The  defen- 
dants, who  were  the  owners  of  other  mines,  and  did  not  claim 
'under  the  owners  of  the  adit,  began  to  use  the  adit  for  the 
purpose  of  draining  their  mines  ;  and,  in  so  doing,  they  polluted 
the  water.     They  were  held  liable. 

In  Whcdey  v.  Laing  ^  the  plaintiff,  by  the  permission  of  a  Whaley  r. 
canal  company,  made  a  communication  from  the  canal  to  his  *"^* 
own  premises.  By  means  of  the  water  so  conducted  he  fed 
the  boilers  of  an  engine,  which  he  used  for  mining  purposes. 
The  defendant,  without  any  right  or  permission  from  the 
company,  fouled  the  water  in  the  canal,  and,  in  consequence, 
the  water  which  came  to  the  plaintiff's  premises  ;  and  by  con- 
tact with  this  water  the  plaintiff's  boilers  were  injured.  It  was 
contended,  that  the  plaintiff  had  no  right  to  the  water  until  he 
took  it ;  that,  when  he  took  it,  it  was  already  fouled  ;  that  it 
was,  therefore,  his  own  act  which  occasioned  the  injury ;  and 
that  he  could  not,  accordingly,  have  any  right  of  action.  The 
defendant  was,  however,  held  liable.® 

In  Magor  Y.  Chadwick  the  defendants  were  strangers,  and  other  cases 
the  plaintiffs  had  an  uninterrupted  enjoyment  of  the  water  for  ^^  ^®"^°K- 
more  than  twenty  years  ;  and  the  decision  proceeded  expressly 
upon  those  two  grounds.*  It  seems,  however,  clear,  that  a 
person  in  whose  land  an  artificial  watercourse  commences  to 
flow  is,  prima  facie,  under  an  equal  disability  with  a  stranger 
to  foul  that  water,  to  the  prejudice  of  the  person  whose  land 
it  reaches.  And  it  seems  equally  clear,  that  such  disability 
ought  not  to  depend  on  an  uninterrupted  enjoyment  by  the 

1  11  A.  &  E.  571.  the  Court,  but  only  upon  a  question  of 

*  2  H.  &  N.  476.  pleading. 

^  Thfe  decision  was  in  the  Exch.  *  See  11  A.  &  E.  p.  586  ;  and  see 

Ch.  (nom.  Laing  v,  Whaley,  3  fl.  &  N.  the  observations  on  this  case  in  Wood 

675,  901),  reversed  by  a  majority  of  v,  Waud,  3  Exch.  777. 
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injured  party  for  twenty  years;  but  that  it  ought  to  exist, 
however  short  the  enjoyment  may  be.^  Whether,  in  each  of 
these  cases,  the  disability  extends  to  an  intermediate  owner 
through  whose  land  the  water  flows  without  any  act  on  bis 
part  to  induce  such  flow,  is  a  question  of  greater  difficulty. 
But  it  is  conceived,  that  this  may  also  be  answered  in  the 
affirmative. 

If  a  man's  rights  in  an  artificial  watercourse  are  infringed  bv 
fouling  it,  he  may  of  course  recover  damages.^ 


Offences 
against  the 
Act. 


Proceedings. 


<i.— RIVERS  POLLUTION  PREVENTION  ACT. 

Every  person,  who  puts  the  solid  refuse  of  any  quarry  into 
a  stream,^  so  as  to  interfere  with  its  due  flow,  or  to  pollute  its 
waters,  commits  an  offence  against  the  Biv.  Poll.  Prev.  Act, 
1876.^  Every  person,  who  puts  any  solid  matter  from  any 
mine  into  any  stream,  in  such  quantities  as  to  prejudicially 
interfere  with  its  due  flow;  or  any  poisonous,  noxious  or 
polluting  solid  or  liquid  matter  proceeding  from  any  mine, 
other  than  water  in  the  same  condition  as  that  in  which  it 
has  been  drained  or  raised  from  such  mine ;  commits  an 
offence  against  the  Act ;  unless,  in  the  case  of  poisonous, 
noxious  or  polluting  matter,  he  shows  to  the  satisfaction  of 
the  Court,  that  he  is  using  the  best  means  to  render  it 
harmless.'^ 

Proceedings,  however,  cannot  be  taken  against  any  person, 
who  puts  refuse  from  a  mine  into  a  stream,  save  by  a  sanitary 
authority,  nor  without  the  consent  of  the  Local  Govern- 
ment Board.  But,  if  the  sanitary  authority  refuse  to  take 
proceedings,  the  person  interested  may  apply  to  the  Local 
Government  Board,  who  may  direct  the  sanitary  authority  to 
take  proceedings.  Any  person  against  whom  any  proceedings 
are   proposed  to   be   taken   may   object   before   the   sanitary 


1  See  and  consider  Wood  r.  Wand, 
gup,  777,  779  ;  Whaley  r.  Laing,  2  H. 
k  N.  486  ;  and  cf.  Hodgkinson  v.  En- 
nor,  4  B.  &  S.  229  ;  Turner  r.  Mirfield, 
34  Beav.  390.  Such  a  fouling  is  an  ex- 
cessive user  of  the  acquired  easement 
to  discharge  the  water  (as  to  which,  see 
postf  p.  455).    The  point  was  expressly 


left  open  in  Magor  v.  Chadwick:  see 
11  A.  &E.  586. 

'  Magor  V.  Chadwick,  sup. ;  Whaley 
V.  Laing,  sup. 

^  As  to  the  meaning  of  "slream," 
see  89  &  40  Vict.  c.  75,  s.  20. 

*  39  &  40  Vict.  c.  75  :  see  s.  2. 

»  S.  5. 
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authority  to  such  proceedings  being  taken.^  The  sanitary 
authority  are  empowered  to  enforce  the  provisions  of  the 
Act.^  Offences  against  the  Act  may  be  restrained  by  the 
summary  order  of  a  county  court;  and  disobedience  to  the 
order  subjects  the  defaulter  to  penalties.^  An  appeal  lies  to 
the  High  Court,  and  a  case  may  be  removed  there  .^  Pro- 
ceedings cannot  be  taken,  until  the  expiration  of  two  months 
after  written  notice  of  the  intention  to  take  them  has  been 
given  to  the  offender ;  nor  while  other  proceedings  in  relation 
to  such  offence  are  pending.^  However,  the  powers  given  by 
the  Act  do  not  prejudice  any  other  powers  vested  in  any 
person ;  and  such  other  powers  may  be  exercised,  as  if  the 
Act  had  not  passed.^ 


Sect.  3.— WATER— DISCHABGE  AND  ESCAPE, 
fl.— DISCHARGE  OP  WATER. 

(a)  Natural  Rights. 

It  need  hardly  be  said,  that  a  man  has  no  right,  primd  facie,  No  right, 

to  make  a  channel  through  or  in  his  neighbour's  property  for  tomake^' 

the  purpose  of  receiving  a  discharge  of  water  from  his  own  °*^^^"^ 

property.''  property. 

Nor,  although   he   makes   no   channel   through  or   in   liis  No  right, 
neighbour's  property,  has  a  man  a  right,  prima  facie,  to  be  to^^^c^irge 
an   active    instrument    in    discharging    water   from    his  own  water, 
property   upon   the   property   of  his   neighbour.®      Thus,   in 
Arkwright  v.  Oeliy'^  already  referred  to,*®  and  the  cases  which 
followed   that   decision,**  the  person,   in  whose  property  the 

1  8.  6.  N.  S.  758  ;  Koberts  r.  Rose,  8  H.  &  C. 

«  S.  8.  162,  L.  R.  1  Exch.  89,  90  ;  Hurdman 

»  S.  10.  r.  N.  E.  R.  Co.,  3  C.  P.  D.  173. 

*  S.  11.  »  5  M.  &  W.  203. 

*  8. 13.  w  Ante,  p.  445. 

*  S.  16.  "  Magor  v.  Chadwick,  11  A.  &  E. 
7  PoweU  r.  Aiken,  4  E.  &  J.  343 ;      571 ;  Wood  v.  Waud,  3  Exch.   748 ; 

Bowser  v.  Maclean,  2  De  G.  F.  &  J.      Oared  v.  Martyn,  sup.  732:  aeeante, 
415,  421.  pp.  446,  447  et  seq, 

®  Sec  Gaved  v.  Martyn,  19  C.  B., 
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discbarge  originated,  would  have  had  no  right,  prima  facie, 
to  compel  his  neighbour  to  receive  the  discharge.  So  a  mine 
owner  has  no  right,  pri,md  facie,  to  be  an  active  instrument  in 
discharging  water  from  his  property  into  a  stream  in  which 
his  neighbour  has  riparian  rights.^ 

In  like  manner,  if  an  owner,  whose  mine  is  upon  a  higher 
level,  conducts  water  therefrom  to  the  mine  of  a  lower  owner 
by  artificial  pipes,^  or  channels;^  or,  in  any  other  way, 
actively  interferes  in  conveying  water  therefrom  to  a  lower 
mine ;  *  he  is,  prima  facie,  liable  for  the  injury  thereby  caused. 
Moreover,  if  a  barrier  between  an  upper  and  a  lower  mine, 
which,  if  left  undisturbed,  would  have  prevented  an  influx  of 
water,  has  been  removed  or  perforated  by  the  lower  owner,  the 
higher  owner  is  not  at  liberty,  primd  facie,  to  conduct  water  in 
such  a  course  as  to  pass  by  the  aperture  or  perforations  into 
the  lower  mine.  For  no  man  has  a  right,  primd  facte,  to 
conduct  water  to  the  weak  point  of  his  neighbour's  boundary.* 
And  even,  if  an  upper  owner  pumps  up  water  from  a  lower  to 
an  upper  part  of  his  own  mines,  and  such  water  thence 
descends  by  gravitation  into  the  lower  mine,  and  floods  it,  the 
upper  owner  is  liable.^  The  occupiers  of  an  upper  mine  have 
no  right  to  "  interfere  with  the  gravitation  "  of  the  water.^ 

And  in  none  of  such  cases  can  the  upper  owner  excuse 
himself  on  the  ground,  that  he  has  acted  without  negligence, 
and  in  the  due  working  of  his  mine,  and  in  order  to  work  it 
as  advantageously  as  possible.^ 


^  John  Toung  &  Co.  r.  Bankier  Dis- 
tillery Co.,  1893,  A,  C.  691.  The  law 
of  Pennsylvania  is  different :  see  Penn- 
sylvania Coal  Co.  r.  Sanderson,  56 
Amer.  Rep.  89,  n. 

"  Lomax  r.  Stott,  39  L.  J.  Ch.  834. 

»  Baird  t:.  Williamson,  15  C.  B.,  N.  S. 
390,  391  ;  Westminster,  &c.,  Co.  r. 
Clayton,  36  L.  J.  Ch.  476,  478  ;  PUnt 
r.  Stott,  21  L.  T.,  N.  S.  106  ;  Phillips 
r.  Homfray,  6  Ch.  781  ;  John  Young 
&  Co.  V.  Bankier  Distillery  Co.,  mp, 
697,  701. 

*  Ha  ward  v.  Bankes,  2  Burr.  1114  ; 
Beaufort  r.  Morris,  6  Ha.  340  ;  Smith 
r.  Kenrick,  7  C.  B.  563,  666  ;  Fletcher 
r.  Rylands,  3  H.  &  C.  789,  796  ;  Smith 


r.  Fletcher,  L.  B.  9  Exch.  65  ;  Cromp- 
ton  r.  Lea,  19  Eq.  127. 

'  Westminster,  &c,,  Co.  t?.  Clayton, 
36  L.  J.  Ch.  476,  478 :  cf.  Lomax  r. 
Stott,  39  ib.  834.  The  law  of  Scotland 
is  the  same :  see  Durham  r.  Hood,  9 
M.  474,  where  the  upper  owner  had 
exploded  large  charges  of  gunpowder 
in  order  to  get  rid  of  the  water. 

«  Baird  r.  Williamson,  15  C.B.,N.S. 
376  ;  Rylands  r.  Fletcher,  L.  a  3 
H.  L.  341  ;  and  see  A.-G.  r.  Tomline, 
12  Ch.  D.  228,  229. 

7  Baird  r.  Williamson,  gvp.  392. 

*  See  Westminster,  &c.,  Co.  r.  Clay- 
ton, 36  L.  J.  Ch.  476,  478  ;  Bylands  r. 
Fletcher,  L.  B.  3  H.  L.  341,  842. 
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(p)  Acquired  Rights. 

A  right  may  be  acquired  as  an  easement  by  grant ;  or  by  Bight  may  be 
prescription  at  common  law,  or  under  the  Prescription  Act ;  ^^'^or  pre- 
to  interfere  actively  in-  discharging  water  upon  the  land  of  scription. 
another,  whether  such  water  does,  or  does  not,  originate  in 
the  land  of  the  dominant  owner.^     A  liberty  to  drain  water 
from    an    intended   "  colliery "   will,    having    regard    to   the 
wide  meaning  of  that  word,*  receive  a  proportionately  wide 
construction.® 

A  landowner,  whose  land  is  compulsorily  purchased  by  a  Rail.  & 
railway  company  under  the  authority  of  the  Bail.  CI.  Cons.  *  *  .  c  . 
Act,  1845 ;  who  possesses  mines  under  the  railway,  or  within 
the  prescribed  distance,  or,  where  no  distance  is  prescribed, 
within  forty  yards  therefrom,  which  he  is  prevented  from  working 
by  reason  of  apprehended  injury  thereto ;  and  who  possesses 
other  adjoining  mines,  which  extend  so  as  to  lie  upon  both 
sides  of  the  railway ;  has  under  the  Act  a  right  to  make  water 
communications  between  such  other  mines  through  the  inter- 
vening land  for  drainage  purposes.*  And  the  Wat.  CI.  Act*^ 
contains  somewhat  similar  provisions. 

Mining  easements  in  respect  of  water  may  also  be  exercised  other  statu- 
under  the  Incl.  Act,  22  &  28  Vict.  c.  48 ; «  by  the  Duke  of  ^^  ^''^' 
Cornwall  and  his  lessees  under  the  Act  7  &  8  Vict.  c.  105 ;  ^ 
by  the  Crown  and  persons  claiming  under  it  under  the  Cornwall 
Subm.  Mines  Act,  1858;®  and  by  the  Crown  in  respect  of 
the  foreshore  or  the  adjacent  lands  under  the  Crown  Lands 
Act,  1866.® 

In  whatever  way  a  right  is  acquired  in  respect  of  water,  it  Negligence. 
must  not  be  exercised  negligently.^^ 


1  See  Arkwright  v.  QeU,  6  M.  &  W.  *  See  as.  80,  82,  of  the  Act,  cited 

203;  Magor  r.  Chadwick,  11  A.  &  E.  ante,  p.  336. 

571  ;   Wood  v.  Waud,   3  Ezch.  748 ;  *  See  s.  24  of  the  Act,  cited  ante^  p. 

Gaved  r.  Martyn,  19  C.  B.,  N.  S.  758  ;  340. 

Boberts  v.  Rose,  3  H.  &  C.  162,  L.  R.  •  Ante,  p.  404. 

1  Exch.  82,  89,  90  ;  Chamber  Colliery  "  Ante,^.  405. 

Co.  r.  Hopwood,  32   Ch.  D.  558  :  cf.  «  ArUe,  p.  407. 

Carlyon  v.  Lovering,  1  H.  &  N.  784.  »  AtUe,  p.  408. 

•  See  ante,  p.  8.  w  See  Smith  v.  Kenrick,  7  C.  B.  515  ; 

»  See  Hodgson  r.  Field,  7  East,  613,  Bylands  v.  Fletcher,   L.   R.  3  H.  L. 

620.  330  :  Crompton  v.  Lea,  19  Eq.  127, 129. 
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J.— ESCAPE  OP  WATER. 

(a)  Natural  Rights — Gravitation — Water  present  naturally. 

Prima  facie,  a  man  is  free  from  liability,  if  water,  which  is 
present  in  the  ordinary  course  of  nature  upon  or  within  or 
beside  his  property,  escapes  from  or  through  his  property 
to  that  of  his  neighbour  by  the  mere  force  of  gravitation.* 
If,  in  such  a  case,  the  neighbour  wishes  to  protect  himself, 
he  should  put  up  barriers.^  **  The  water  is  a  sort  of  common 
enemy,  against  which  each  man  must  defend  himself."^  And 
this  is  his  only  remedy.  He  cannot,  for  example,  enter  upon 
the  property  of  the  other  owner,  in  order  to  remove  the  water.* 

So,  if  a  man  digs  a  well  upon  his  land ;  and  his  neighbour, 
whose  land  is  on  a  lower  level,  afterwards  opens  a  mine,  and 
the  water  flows  into  it ;  the  owner  of  the  well  is  free  from 
liability.^ 

And  if  the  workings,  or  an  alteration  in  the  workings,  of 
a  mine  owner  upon  a  higher  level  are  proper  and  usual,  he 
will  be  free  from  liability ;  although,  as  the  necessary  result 
of  such  workings,  or  such  alteration,  water,  which  had  not 
previously  so  descended,  descends  by  gravitation  into  a  lower 
mine ;  or  water,  which  had  previously  descended,  descends  in 
greater  quantities.*'  Thus,  in  Smith  v.  Kenrick,'^  the  plaintiff 
and  the  defendant  were  the  owners  of  collieries  A.  and  B. 
The  collieries  adjoined,  and  B.  was  on  a  higher  level  than  A. 
A  predecessor  of  the  defendant,  but  with  whom  he  had  no 
privity,  had  made  three  "thyrlings"  or  large  holes  through 


^  See  Smith  v,  Kenrick^  sup.  515, 
564  ;  Fletcher  v.  Rylands,  3  H.  &  C. 
789:  Rylands  v.  Fletcher,  L.  R.  3 
H.  L.  338,  342  ;  Jegon  v.  Vivian,  6  Ch. 
758, 759  ;  Wilson  v.  WaddeU,  2  A.  C.  98, 
99  ;  A.-G.  r.  Tomline,  12  Ch.  D.  228, 
14  ib.  63  ;  John  Young  k  Co.  r.  Ban- 
kier  Distillery  Co.,  1893,  A.  C.  697,  701. 

*  See  Smith  v.  Kenrick,  sup.  565 ; 
Baird  v.  Williamson,  15  C.  B.,  N.  S. 
392  ;  Westminster,  &c.,  Co.  r.  Clayton, 
36  L.  J.  Ch.  478  ;  Rylands  v.  Fletcher, 
sup.  339,  341  ;  Crompton  v.  Lea,  sup. 
123,  124.     See  also  Jegon  r.  Vivian, 


sup. 

'  Smith  V.  Kenrick,  sup.  566,  per 
Cresswell,  J. 

*  See  R.  V.  Spon  Lane  Co.,  3  Q.  B. 
D.  680,  682,  per  Cockburn,  C.  J.,  and 
Mellor,  J.  The  law  of  Scotland  is  the 
same :  see  Darham  t*.  Hood,  9  M.  474. 

*»  See  the  question  asked  by  Bram- 
well,  B.,  in  Fletcher  v.  Rylands,  3  H. 
&  C.  781  ;  cf.  the  converse  case  of 
Acton  V.  Blundell,  ante,  p.  440. 

*  See  Scots  Mines  Co.  r.  Leadhills 
Mines  Co.,  34  L.  T.  34. 

7  7  C.  B.  615. 
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a  vertical  seam  of  coal  in  A.^  which  formed  a  barrier  between 
A.  and  B.  When  the  defendant  became  the  occupier  of  B., 
there  was  a  large  body  of  subterranean  water  therein,  which 
was  supported  by  a  thick  horizontal  bar  of  coal  in  B.  The 
inevitable  effect  of  removing  the  bar  would  be,  that  the  water, 
by  the  mere  force  of  gravitation,  would  flow  through  the  thyr- 
hngs  into  A.  The  defendant  nevertheless  worked  out  the  bar 
in  the  usual  and  proper  course ;  and  A.  was  in  consequence 
inundated.  It  was  held,  that  the  plaintiff  had  no  remedy.^ 
If,  while  the  occupier  of  a  higher  mine  exercises  his  right  to 
get  all  minerals  therefrom,  nature  causes  water  to  flow  to  a 
lower  mine,  he  is  not  responsible  for  this  operation  of  nature.^ 
And  the  principle  applicable  to  water  collected  by  previous 
workings  equally  applies  to  water  collected  by  the  workings  or 
alteration  in  question.^ 

So  in  the  case  of  surface  water  produced  by  rainfalls.  Thus,  Rainfalls— 
iu  Wilson  v.  Waddell,*  the  respondents  were  the  owners  of  ^addelT 
mines,  which  dipped  towards  adjacent  mines  of  the  appellants 
in  such  a  way  that  rain  falling  on  the  surface  of  the  respon- 
dents' mines  would,  imless  stopped  by  such  surface  or  by  the 
minerals  thereunder,  descend  by  gravitation  into  the  appellants' 
mines.  The  respondents,  in  the  usual  and  proper  course  of 
working,  removed  their  minerals.  The  superjacent  surface  in 
consequence  cracked ;  and  the  rainfall,  which  would  otherwise 
have  flowed  over  it,  flowed  into  the  respondents'  workings,  and 
thence  into  the  appellants'  mines.  It  was  held,  that  this  was 
a  damnum  absque  injurid;  and  that  the  appellants  were  without 
a  remedy.  No  servitude,  in  such  cases,  lies,  primd  facie,  on 
the  owner  of  the  upper  mines,  for  the  benefit  of  the  owner  of 
the  mines  on  the  dip,  to  preserve  either  the  surface,  or  the 
subjacent  minerals,  as  watertight  as  the  undisturbed  state  of 
the  strata.^  And  even  where  the  upper  mine  is  worked,  not  by 
mining,  but  by  quarrying,  the  result  is  the  same ;  although, 
as  the   consequence,    the   rain,    instead   of  escaping   by   the 

1  See  also  Baird  r.  Williamson,  15  11  Ch.  D.  787— 789;  A.-G.  r.  Tomline, 

C.  B.,  N.  S.  376, 388. 390, 392  ;  Kylands  12  ib.  228. 

r.  Fletcher,  L.  R.  8  H.  L.  339,  841  ;  »  Baird  r.  WiUiamson,  mp.  391,  392. 

Crompton  r.  Lea,  19  Eq.  123, 124, 126  ;  »  Crompton  v.  Lea,  sup,  127. 

Hurdman  v.  N.  E.  R.  Co.,  8  C.  P.  D.  *  2  A.  C.  95. 

174  ;  West  Cumb.,  &c.,  Co.  v.  Kenyon,  »  See  Wilson  v.  Waddell,  2  A.  C.  99. 
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ordinar}'  watercourses,  becomes  confined  in  a  leaky  or  porous 
hollow.^ 

Lomax  v.  Stott^  was  decided  on  similar  principles.  There 
the  defendants  were  working  mines  in  two  places,  A.  and  B. ; 
B.  being  to  the  dip  of  A.,  towards  which  the  water  from  A. 
would  naturally  flow  in  the  proper  course  of  working.  The 
defendants  worked  out  the  minerals  in  A. ;  and  then,  to  save 
pumping  up  the  water,  they  stopped  up  the  opening  between 
A.  and  B.  The  water  in  consequence  became  dammed  up  in 
A. ;  and  it  then  rose  so  high  as  to  overflow  by  gravitation  the 
plaintiff's  mine.  It  was  held,  that  the  plaintiff  had  no  remedy.^ 

And  if  the  higher  owner  makes  a  crut,  or  drift,  in  his  mine, 
not  for  the  purpose  of  artificially  conducting  water  into  his 
neighbour's  mine,  but  in  the  ordinary  and  proper  course  of 
working  his  own  mine ;  and  water  flows  along  such  crut,  or 
drift,  and  floods  his  neighbour's  mine  ;  the  higher  owner  will 
not,  primd  facie,  be  liable.* 

Upon  similar  principles,  a  man  who  is  entitled  to  sink  a 
shaft  through  overlying  land  from  the  surface  to  the  mines  in 
order  to  reach  and  work  them,^  is  not  apparently  the  less 
entitled,  because  it  is  shown,  that  the  process  of  sinking  will 
inevitably  let  loose  a  body  of  water  within  the  overlying  land, 
and  thereby  ruin  it.^  It  is  at  all  events  certain,  that  he  will 
not  be  restrained  from  so  doing,  if  the  anticipated  danger  is 
shown  to  be  visionary.'^ 

Where,  however,  the  higher  owner  enters  the  lower  mine, 
and  removes  minerals  therefrom  which  would  otherwise  have 
acted  as  a  barrier,  he  cannot  free  himself  from  liability  in 
respect  of  the  water  on  the  ground  that  the  flow  is  due  to 


1  See  Smith  t.  Fletcher,  L.  R.  7 
Exch.  307,  309,  9  ib.  66 ;  Fletcher  v. 
Smith,  2  A.  C.  786  ;  and  cf.  Hurdman 
V.  North-East.  Rail.  Co.,  3  C.  P.  D. 
168. 

«  39  L.  J.  Ch.  834. 

'  The  barrier  between  the  two  mines 
had  been  pierced  by  the  plaintiffs  pre- 
decessors, who,  in  so  doing,  had  tres- 
passed in  the  defendants'  mine. 

*  See  Baird  v.  Williamson,  15  C.  B., 
N.  S.  376,  390,  391,  where  a  crut  had 


been  made ;  Jegon  v,  Vivian,  6  Ch. 
742,  758,  where  drifts  had  been  made. 
See  also  Scots  Mines  Co.  r.  Leadhills 
Mines  Co.,  34  L.  T.  34  ;  Rjlands  r. 
Fletcher,  L.  R.  8  H.  L.  330 ;  PhiUips 
r.  Homfray,  6  Ch.  781  ;  and  see  Smith 
r.  Fletcher,  L.  R.  9  Ex.  64,  65,  67 ; 
nom.  Fletcher  v.  Smith,  2  A.  C.  781. 

*  See  anU,  p.  429. 

«  See  Goold  r.  Gt.  West.  Coal  Co., 
2  De  Q.  J.  &  S.  610  et  »eq. 
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gravitation.*  But  his  liability  in  respect  of  the  water  is,  it 
seems,  consequential  only  upon  his  liability  in  respect  of  the 
original  trespass.  And,  if  so,  it  must  be  enforced  at  the  same 
time;  and  it  must  be  enforced  once  for  all.  It  cannot  be 
enforced  in  an  independent  action ;  and  it  cannot  be  treated  as 
a  case  of  continuing  nuisance,  and  so  enforced  from  time  to 
time.^  If  these  be  sound  conclusions,  the  higher  owner  can 
never  be  made  liable  in  respect  of  the  water  where  he  was  not 
himself  the  original  trespasser.  And,  whether  sound  or 
unsound,  his  non-liability  in  such  a  case  is,  it  is  submitted, 
clear  upon  another  ground.  He  is  under  no  duty  to  take 
aiiificial  means  to  restore  the  barrier.^  And  whether  he  is  the 
successor  in  title  of  the  trespasser,  or  is  a  stranger,  is,  it  is 
submitted,  immaterial.^ 

The  owner  of  the  foreshore  will  not  be  permitted  to  remove  Removal  of 
shingle  therefrom,  so  as  to  expose  the  foreshore  to  the  inroads  a^^t  sea. 
of  the  sea.  For  there  is  no  analogy  between  the  principles 
applicable  to  water  pursuing  occult  courses  and  those  applicable 
to  a  great  visible  bank  operating  as  a  protection  against  the 
visible  waves  of  the  sea.^  And  it  is  the  duty  of  the  Crown  to 
preserve  the  realm  from  the  inroads  of  the  sea ;  at  whose 
instance,  therefore,  a  person  who  proceeds  to  destroy  a  natural 
barrier  against  the  sea  may  be  restrained.^ 

Not  merely  is  a  man,  who  uses  his  property  according  to  the  Non-natural 
natural  mode  of  its  user,  generally  free  from  liability  in  respect  perty  and  no 
of  any  ensuing  damage  to  his  neighbour.     Where  no  actual  ^"ii^^'^^ 
damage  has  ensued,  he  is  also  free  from  liability,  although  his 
user  be  non-natural.^ 

And,  in  such  a  case,  his  merely  temporarily  intercepting,  as  intercepted 

he  is  entitled  to  intercept,®  water,  which  would  otherwise  have  cumbT&c^ 

Ck).  V, 

1  SeeFirmstoner.Wheeley,2D.&L.  ■•  See  Clegg  v.   Dearden,  12  Q.  B.      ®^y^^- 

203 ;  Clegg  r.  Dearden,  12  Q.  B.  576 ;  576  ;  Smith  v.  Kenrick,  7  C.  B.  515, 

Smith  V.  Kenrick,  7  C.  B.  515.  560. 

•  Clegg  r.  Dearden,  tup, ;  Smith  v.  *  A.-Q.  r.  Tomline,  14  Ch.  D.  63. 

Kenrick,  »up.  560,  561.     Firmstone  v.  *  A.-G.  v.  Tomline,  12  Ch.  D.  214  ; 

Wheeley,  tup.,  if  an  actual  decision  to  14  Ch.  D.  58. 

the  contrary,  cannot,  it  is  submitted,  7  See  West  Cumb.,  &c.,  Co.  r.  Ken- 
be  sustained,  yon,  11  Ch.  D.  782. 

'  Cf.  GreenweU  v.  Low  Beechbum  *  On    the    principle    of    Acton   v. 

Coal  Co.,  1897,  2  Q.  B.  165 ;  Hall  r.  Blundell,    12    M.    &   W.  324 ;    ante, 

Norfolk,  1900,  2  Ch.  i9S,ante,  p.  390.  p.  440. 
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percolated  into  his  neighbour's  property,  does  not  lay  him 
under  an  obligation  to  prevent  such  water  fi'om  afterwards 
reaching  that  property.  Thus,  in  West  Cumberland,  dc.^  Co.  v, 
Kenyon,^  water  in  a  higher  mine,  which  had  previously  found 
its  way  into  certain  old  workings  thereof,  and  had  thence 
percolated  into  the  lower  mine,  was  tapped  by  and  collected 
into  a  shaft  sunk  by  the  higher  owner.  The  higher  owner 
then  made  a  borehole  at  the  bottom  of  the  shaft.  It  was 
admitted,  that  he  did  not  do  so  in  due  course  of  mining,  but 
only  for  the  purpose  of  getting  rid  of  the  water.  The  effect  of 
the  borehole  was  to  return  the  water  to  the  old  workings ;  and 
it  thence  percolated  into  the  lower  mine  in  the  same  way  in 
which  it  would  have  done,  if  neither  the  shaft  nor  the  borehole 
had  been  made.  In  fact  the  higher  owner's  operations  had  no 
effect  whatever  beyond  the  limits  of  his  own  property;  and 
they  did  not  cast  upon  the  lower  mine  any  burden,  which  that 
mine  had  not  previously  borne.  The  higher  owner  was  held 
free  from  liability.^ 

Where,  however,  as  the  result  of  a  man's  non-natural' mode 
of  user,  water,  which  had  previously  found  its  way  by  gravita- 
tion and  percolation  into  his  neighbour's  mine,  finds  its  way 
in  greater  quantities,  a  cause  of  action  arises.^  And  even 
where  it  finds  its  way  by  a  different  channel  or  at  a  diffei'ent 
time,  although  not  in  greater  quantities,  liability  may  be 
incurred.  For  the  result  may  be  to  throw  upon  the  neighbour's 
mine  a  burden  which  it  had  not  borne  before.*  To  escape 
liability,  where  damage  ensues,  the  person  who  has  caused  the 
damage  must  show,  that  his  operations  have  been  ordinary, 
reasonable,  and  proper.^  If,  therefore,  he  is  a  higher  mine 
owner,  he  must  show,  that  he  has  acted  prudently  in  the 
ordinary  course  of  mining.^  The  removal  of  the  surface  by  a 
higher  owner,  by  means  of  which  his  mine  is  flooded,  may 
possibly  constitute  an  unreasonable  or  improper  working,  so 


1  1 1  Ch.  D.  782. 

a  Reversing  ib.  6  Ch.  D.  773. 

3  See  Smith  r.  Kenrick,  7  C.  B. 
nei  ;  Rylaiids  v.  Fletcher,  L.  R.  3 
H.  L.  339  ;  West  Cumb.,  &c.,  Co.  r. 
Kenyon,  11  Ch.  D.  782,  783,  785—790. 

**  West  Cumb.,  &c.,  Co.  r.  Kenyon, 


sup. 

*  Smith  r.  Fletcher,  L.  R.  9  Exch. 
64,  66,  67  ;  Crompton  r.  Lea,  19  Eq. 
129  ;  Fletcher  r.  Smith,  2  A.  C.  781 ; 
Hurdman  r.  J^.  E.  R.  Co.,  3  C.  P.  D.  174. 

•  Scots  Mines  Co.  v.  LeadhiUs  Mines 
Co.,  34  L.  T.  34. 
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as  to  give  the  injured  party  a  remedy,  if  the  removal  is 
contrarj'  to  the  usnal  coarse  of  working  in  the  district.^  But 
it  does  not  do  so  on  the  mere  ground,  that  it  is  in  contravention 
of  a  covenant  entered  into  hy  tiie  higher  owner  with  a  third 
party.^ 

■ 

A  higher  owner  will  not  he  justified  in  incautiously  tapping  Tapping  a 
a  tarn,  and  so  inundating  the  country  helow.®    And  if  a  higher  Crompton  v, 
owner  commences  to  sink  a  shaft  for  the  purpose  of  completing        ' 
the  working  out  of  his  mines ;  and  the  necessary  result  of 
allowing  him  to  proceed  will  be,  that  the  bed  of  a  river  will  fall 
in,  and  the  river  flow  into  his  workings,  and  thence  into  the 
lower  owner's  mine  ;  he  will  be  restrained.     An 'act  certain  to 
do  irretrievable  damage  to  the  lower  owner,  and  to  endanger 
the  lives  of  those  in  his  employment,  and  to  bring  no  advantage 
whatever  to  the  higher  owner,  cannot  be  considered  an  ordinary, 
reasonable,  and  proper  mode  of   working  the  higher  mine.^ 
And  in  none  of  such  cases  can  the  higher  owner  excuse  himself 
on  the  ground,  that  the  lower  owner  by  previous  workings  in 
Lis  own  mine  has  removed  minerals,  which  would  otherwise 
have  acted  as  a  barrier  against  the  water.^ 

A  fortiori  a  higher  owner  will  be  liable  for  damage,  if  his  Negligence. 
operations  have  been  negligent.^ 


{fi)  Natural  Rights — Gravitation — Water  present  arUfidally, 

If  a  person,  upon  whose  land  it  would  not  naturally  come.  No  statutory 
brings  upon  his  land,  of  his  own  mere  will,  and  for  his  own  pHmd  facie 
purposes,  and  collects  and  keeps  there,  so  dangerous  an  element  Ry^^^~ 
as  water,  he  does  so  at  his  peril ;  and  he  is,  primd  facie,  Fletcher. 
answerable  for  all  the  damage,  which  may  result   from    its 


1  Wilson  r.  WaddeU,  2  A.  C.  95, 100. 

'  Ih.  The  higher  mine  owner  there 
held  his  property  upon  lease,  and  one 
of  the  covenants  of  the  lease  was, 
that,  when  the  mines  were  worked 
out,  he  shonid  restore  the  surface. 
This  covenant  he  did  not  perform, 
and  the  performance  of  it  would  have 
prevented  the  injury  complained  of. 

^  Scots  Mines  Co.  v.  Leadhills  Mines 
Co.,  34  L.  T.  34. 


*  Crompton  r.  Lea,  19  Eq.  115,  125 
—127,  129.  The  action  was  ulti- 
mately dismissed :  see  W.  N.  1876, 
p.  266. 

*  Crompton  r.  Lea,  19  Eq.  130. 

*  See  Smith  v.  Kenrick,  7  C.  B.  515 ; 
Baird  v.  Williamson,  15  C.  B.,  N.  S. 
391  ;  Rylands  v,  Fletcher,  L.  R.  3 
H.  L.  330  ;  Crompton  r.  Lea,#^zf^.  127 ; 
Hurdman  v,  N.  E.  R.  Co.,  3  C.  P.  D. 
174. 
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escape.  Thus,  in  Rylands  v.  Fletcher,^  the  defendant  con- 
structed, for  the  purposes  of  a  mill,  a  reservoir  on  a  piece  of 
land,  adjoining  which  the  plaintiffs  were  working  mines.  The 
plaintiffs  had  previously  worked  their  mines  up  to  a  spot, 
where  there  were  certain  old  passages  of  disused  mines.  Those 
passages  were  connected  with  vertical  shafts,  which  communi- 
cated with  the  land  above,  which  had  been  out  of  use  for  many 
j'ears,  and  which  were  apparently  filled  with  earth  and  marl. 
Shortly  after  the  water  was  introduced  into  the  reservoir,  it 
broke  through  some  of  the  old  shafts,  flowed  through  the 
old  passages,  and  flooded  the  plaintiff's  mine.  The  defendant 
was  held  liabfe.^  And  the  result  would  have  been  the  same 
if  the  disused  mines  had  themselves  been  worked  by  the 
plaintiffs.® 

And  where  a  higher  owner,  for  his  own  convenience,  diverts 
^^  ^^^?^  ^^^  the  course  of  a  stream,  he  must  take  care  that  the  substituted 

course  of 

course  shall  be  capable  of  conveying  off  the  water,  which 
might  flow  into  it  from  all  such  floods  and  rainfalls  as  might 
reasonably  be  expected  to  happen  in  the  locality.^  And  his 
duty  in  this  respect  cannot  be  affected  by  the  mere  circum- 
stance that  the  cubical  capacity  of  the  new  course  may  be 
equal  to  or  greater  than  that  of  the  old  course ;  or  by  the 
circumstance  that  the  old  course  may  have  been  faulty  or 
defective.^  He  will  not  be  allowed,  without  incurring  responsi- 
bility, to  reproduce  in  the  new  course  whatever  defects  existed 
in  the  old  one.* 

It  has  been  said,  that  the  principle  of  Rylands  v.  Fletcher 
does  not  apply,  if  the  mine  owner  knows  the  probable  result 
of  his  workings,  and  nevertheless  works,  and  damage  ensues. 
He  "  saw  the  danger,  and  may  be  said  to  have  courted  it.*'^ 
This  dictum  is,  however,  of  doubtful  correctness.     In  such  a 


Sabstitution 


stream. 


Effect  of 
knowledge  of 
probable 
damage. 


1  L.  R.  3  H.  L.  330. 

3  See  pp.  339,  340,  342,  affirming 
Fletcher  v.  Rylands,  L.  R.  1  Exch. 
265  (see  279,  280),  which  reversed 
ih.  3  H.  &  C.  774.  See  also  Dunn  v. 
Birmingham  Canal  Co.,  L.  R.  7  Q.  B. 
259,  270. 

3  See  Rylands  v.  Fletcher,  L.  R.  3 
H.  L.  342. 

*  See  the  dicta  in  Smith  r.  Fletcher, 


L.  R.  7  Exch.  312,  313,  9  ih.  65; 
Fletcher  v.  Smith,  2  A.  C.  787  et. 
seq.  ;  nom.  Smith  r.  Musgrave,  47 
L.  J.  Q.  B.  4. 

^  Fletcher  r.  Smith,  sup. 

^  lb.:  eee  A.-G.  r.  Tomline,  12  Ch. 
D.  228,  229. 

7  See  Dann  r.  Birmingham  Canal 
Co.,  L.  R.  7  Q.  B.  258,  260,  jter  Cock- 
bum,  C.  J. 
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case  the  mine  owner  is  merely  exercising  his  lawful  rights, 
without  which  he  could  not  enjoy  his  property.^ 
Where  a  higher  owner    is  liable  for  an  injury  which  the  Liability 

,  ,    .       .,  t  r         X  u    irrespective <rf 

lower  owner  may  sustam  through  an  escape  oi  water,  such  negligence  or 
liability  is  wholly  irrespective  of  any  question  as  to  negligence,  ^^^ual  user, 
or  unusual  or  unreasonable  user.^ 

Different  considerations  may  sometimes  apply,  where  the  Statutory 
rights  and  obligations  of  adjoining  owners  are  to  be  found  liability— 
within  the  provisions  of  an  Act  of  Parliament,  which  authorises  Birminghain 
the  construction  of  works  of  public  utility  and  convenience.  Canal  CJa 
Thus  in  Dunn  v.  Birmingham  Canal  Co.,^  the  facts  of  which 
have  been  already  fully  stated.^     The  plaintiff  (amongst  other 
contentions  ^)  relied  on  Rylands  v.  Fletcher.^    It  was,  however, 
held,  that  the  defendants  had  acted  strictly  within  the  powers 
given  to  them  by  the  Act ;  and  that  the  principle  of  Rylands  v. 
Fletcher  did  not,  therefore,  apply .''^     It  will  be  noticed,®  that 
the  Act,  which  applied  in  Dunn  v.  Biiirtiingham  Canal  Co., 
also  applied  in  Dudley  Canal  Co.  v.  Grazebrook.^    Accordingly, 
while  the  mine  owner  was  held  to  be  without  a  remedy  by 
action  against  the  canal  owners  for  the  flooding  of  his  mines, 
the  canal  owners  would,  in  the  events  which  had  happened,  if 
they  had  sought  relief  against  the  mine  owner  for  draining 
away  their  canal,  have  been  equally  without  a  remedy. 

On  similar  principles  a  local  authority,  who  made  sewers  Pub.  Health 
under  the  Pub.  Health  Act,  1875,  were  not,  primd  facie,  liable,     ^  ' 
if  the  sewage  percolated  into  the  subjacent  mines.     For  they 
were  entitled  to  have  the  sewers  supported  by  the  mines ;  ^° 


^  See  pp.  2S3,  284,  per  Hannen,  J. 
No  opinion  was  expressed  on  this 
point  in  £xch.  Cham. :  see  L.  B.  8 
Q.  B.  42. 

•  See  Fletcher  v.  Bylands,  3  H.  & 
C.  789,  li.  B.  1  Exch.  279,  285,  286  ; 
Bylands  v.  Fletcher,  L.  B.  3  H.  L.  840 
—342. 

»  L.  B.  7  Q.  B.  244 ;  8  ib.  42. 

*  Ante,  pp.  322,  323. 
^  See  atUe,  p.  322. 

«  L.  B.  3  H.  L.  330  ;  ante,  p.  462. 

'  Cf.  Sutton  V.  Clarke,  6  Taunt.  29  ; 
W^hitehouse  t.  Birmingham  Canal  Co., 
27  L.  J.  Ex.  25 ;  Whitehouse  v.  Fel- 


lows, 10  C.  B.,  N.  S.  765.  If  and  so 
far    as    Barber   v.  Nottingham,  &c., 

B.  Co.  (15  C.  B.,  N.  S.  726)  is  incon- 
sistent  with  Dunn  v,  Birmingham 
Canal  Co.,  it  must  be  considered  to 
be  overruled.  It  was  treated  by 
Mellor,  J.  (Dunn  v,  Birmingham 
Canal  Co.,  L.  B.  7  Q.  B.  269),  as 
having  proceeded  upon  the  ground  of 
actual  negligence  on  the  part  of  the 
defendants  ;  but  see  the  judgment,  15 

C.  B.,  N.  S.  at  p.  748. 

8  See  atite,  pp.  319,  322. 

9  1  B.  &.  Ad.  59  ;  a?ite,  p.  319. 
w  See  ante,  pp.  314,  315. 
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and  the  percolation  could  only  therefore  have  ensued  from  the 
wrongful  act  of  the  mine  owner.^ 

It  does  not,  however,  follow,  that  a  mine  owner,  who  has 
no  remedy  by  action  for  damage  from  flooding,  has  no  remedy 
of  any  kind  where  there  is  danger  of  flooding.  It  has  been 
already  seen,^  that,  in  cases  like  Dunn  v.  Birmingham  Cand 
Co,,^  he  could  probably  have  availed  himself  of  the  compensa- 
tion clauses  of  the  Act.  So  it  has  been  seen,^  that  if,  in  cases 
like  Chamber  Colliery  Co.  v.  Rochdale  Canal  Co.,^  he  had 
shown  the  probability  of  flooding,  he  could  have  compelled 
the  purchase  of  the  right  of  support. 

And  the  principle  laid  down  in  Rylands  v.  Fletcher^  applies, 
by  virtue  of  section  27  "^  of  the  Wat.  CI.  Act,  to  all  cases  of 
waterworks  constructed  under  Acts  incorporating  the  Wat. 
CI.  Act.^  It  equally  applies  to  all  cases  of  sanitary  works 
constructed  under  the  Pub.  Health  Am.  Act,  1888  ;  section  8 
of  the  latter  Act  applying  to  sanitary  works  the  provisions  of 
the  Wat.  CI.  Act  with  respect  to  mines.® 

And  if  the  rights  and  obligations  of  a  railway  or  canal 
company  or  other  corporation  are  regulated  by  an  Act  of 
Parliament ;  and  the  company  or  corporation  would,  on  the 
principle  of  Dunn  v.  Birmingham  Canal  Co.,  be  in  other 
respects  free  from  liability ;  they  may  become  liable,  if  the 
works  authorised  to  be  executed  by  them  have  been  con- 
structed ^°   or    maintained  ^^   improperly,    or    contrary  to  the 


1  Be  Dudley,  8  Q.  B.  D.  86,  96,  96. 
See  now  the  Pub.  Health  Am.  Act, 
1883,  ante,  pp.  341—343,  377;  and 
cf .  the  law  thereunder,  infra, 

«  Ante,  p.  324. 

8  L.  R.  7  Q.  B.  244,  8  ib.  42. 

*  Ante,  pp.  324—325. 

*  1896,  A.  C.  564. 
«  A7it£,  p.  462. 

7  See  this  section  cited  ante,  p.  341. 

8  See  Holliday  v.  Wakefield,  1891, 
A.  C.  87,  88,  j>er  Lord  Bramwell,  90, 
jfer  Lord  Halsbury,  101,  per  Lord 
WatBon,  and  103,  jjer  Lord  Herschell ; 
and  ajite,  p.  377. 

*  See  a7ite,  p.  341  ;  cf.  the  law 
under  the  Pub.  Health  Act,  1875, 
ante,  p.  463. 


w  Whitehouse  r.  Fellows,  10  C.  B., 
N.  S.  765  ;  Barber  r.  Nottingham, 
&c.,  B.  Co.,  15  ib.  726.  Seeobserra- 
tions  on  the  latter  case  in  Fletcher 
r.  Bylands,  L.  R.  1  Exch.  277  :  Dunn 
r.  Birmingham  Canal  Co.,  L.  B.  7 
Q.  B.  269.    See  also  ante,  p.  463,  n. '. 

"  BagnaU  r.  L.  &  N.  W.  R.Co^ 
7  H.  &  N.  423,  1  H.  &  C.  644  ;  Evans 
r.  M.  S.  &  L.  R.  Co.,  36  Ch.  D.  626. 
In  BagnaU  r.  L.  &  N.  W.  R.  Co.,  the 
claim  was  held  not  to  be  one  enforce- 
able under  the  compulsory  clauses  of 
the  Act  ;  the  plaintiff  not  haTing 
been  injuriously  affected  by  the  works, 
but  by  the  company's  wrongful  con- 
duct with  respect  to  them.  See 
observations  on  this  case  in  Fletcher 
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provisions  of  their  Act.  And  if  they  are  liable  on  other 
grounds,  their  liability  is  none  the  less  merely  because  no 
damage  would  in  fact  have  happened  but  for  the  wrongful 
act  of  a  third  party.*  And  in  all  such  cases  every  fresh 
damage  from  a  continuance  of  the  wrongful  act  is  a*  distinct 
cause  of  action.^ 

The  mine  owner  cannot,  however,  obtain  an  order  against  Accommoda- 
a  railway  company  to  maintain  works  made  for  their  own  *^°^^®^  • 
convenience  on  the  footing  that  they  are  accommodation  works, 
which  they  are  bound,  under  section  68  of  the  Rail.  CL  Act, 
to  make  and  maintain  "  for  the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining  the  railway."  The  question 
as  to  what  are  accommodation  works  is  one  to  be  determined 
at  the  time  of  the  construction  of  the  railway.  And,  apart 
from  this,  a  mine  owner  is  not  an  owner  of  '**  lands  adjoining  the 
railway."® 


(y)  Natural  Rights — "  Vis  Major  " — Act  of  God,  dtc. 

Upon  the  same  principle  that  a  man  is,  primd  facie,  free  no  liability, 
from  liability,  if  water  escapes  from  his  property  to  that  of  his  "^^^^  ^ 
neighbour  by  the  mere  force  of  gravitation,  he  is,  primd  facie,  of  God,  or  of 
free  from  liability,  if  the  escape  is  the  consequence    of  vis 
major, ^  or  is  the  act  of  God.**     And  a  person,   from  whose 
property  water  would  otherwise  inevitably  have  escaped  by  the 
act  of  God,  does  not  become  a  wrongdoer,   merely  because,  in 
order  to  prevent  or  mitigate  a  calamity,  he  voluntarily  does  an 
act  which  expedites  the  escape.®     A  similar  principle  prevails 
where  the  escape  is  the  act  of  a  third  party  ;''  and,  a  fortiori, 
where  it  is  due  to  the  neighbour's  own  default.®     And  these 


r.  Rylands,  sup.  271  ;  Dunn  v.  Bir- 
mingham Canal  Co.,  »up,  267 — 269. 
See  also  Whitehouse  r.  Birmingham 
Canal  Co.,  27  L.  J.  Exch.  25. 

1  Evans  r.  M.  S.  &  L.  R.  Co.,  ttup. 

'  Whitehouse  r.  Fellows,  sup, ; 
Evans  r.  M.  S.  &  L.  R.  Co.,  sup. 

8  R.  f.  Fisher,  8  B.  &  S.  191.  The 
works  were  the  same  as  those  in  ques- 
tion in  Bagnall  r.  L.  &  N.  W.  R.  Co., 
cited  on  the  preceding  page. 

*  See  Fletcher  v.  Rylands,   L.   R. 

M.M. 


1    Exch.  280;    Rylands  v.  Fletcher, 
L.  R.  3  H.  L.  340,  per  Blackburn,  J. 

*  See  Fletcher  v.  Rylands,  sup. ; 
Rylands  r.  Fletcher,  sup. ;  Fletcher  r. 
Smith,  2  A.  C.  787,  788. 

*  Thomas  r.  Birmingham  Canal  Co., 
43  L.  T.  435. 

'  Box  c.  Jubb,  4  Exch.  D.  76. 

'  Fletcher  r.  Rylands,  L. R.  1  Exch.. 
280;    Rylands   v.  Fletcher,   L.  R.   3 
H.  L.  340. 
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observations  apply  even  to  cases  like  Rylands  v.  Fletcher ;  ^ 
where  the  person  sought  to  be  made  liable  has  brought  a  body 
of  water  upon  his  land,  which  would  not  naturally  have  coine 
upon  it.^ 


(8)  Acquired  Rights. 

A  right  may  be  acquired  as  an  easement  by  grant,  either 

voluntary   or   statutory,  to  protection   against  the  escape  of 

escape  of  water  by  gravitation,  or  its  flow  in  its  natural  course.*    But  it 

is  difficult,  if  not  impossible,  to  acquire  such  a  right  by 
prescription.  For  the  enjoyment  of  the  right  could  hardly  be 
free  from  the  objection  of  precariousness.^ 


Bight  to 

protection 
against 


acquired. 


Combined 
efiects  of  dis 
charge  and 
escape. 


c— COMBINED  EFFECTS  OP  DISCHARGE  AND  ESCAPE. 

Where  a  mine  on  a  lower  level  is  damaged  by  an  influx  of 
water  from  the  higher  mine  ;  and  such  influx  is  due  to  separate 
and  distinct  causes,  some  of  which  the  higher  owner  is,  and 
others  of  which  he  is  not,  under  a  duty  to  control ;  the  higher 
owner  will  be  liable  for  so  much  of  the  damage  as  can  be  attri- 
buted to  the  former  causes  ;  and  he  will  be  free  from  liability 
for  so  much  as  can  be  attributed  to  the  latter.^ 


Previously 

specified 

remedies. 


d.— REMEDIES.* 

Sometimes  particular  remedies  are  specified  by  anticipation 
for  the  damage  which  may  be  sustained  by  an  influx  of  water ; 
in  such  a  way  that  those  remedies  only  are  available.  Where 
this  is  so,  care  should  be  taken,  that  the  specified  remedies 


1  L.  R.  3  H.  L.  330  :  see  ante,  pp.  461, 
462. 

'  See  Rylands  v.  Fletcher,  tup.  340 ; 
Fletcher  r.  Smith,  2  A.  C.  787,  788 ; 
Box  t*.  Jubb,  sup. :  cf .  Evans  v.  M.  S. 
&  L.  R.  Co.,  36  Ch.  D.  626. 

»  See  Smith  v.  Kenrick,  7  C.  B. 
616,  564  ;  Ross  v.  Rugge-Prioe,  1  Ex. 
D.  269  ;  Brain  r.  Thomas,  50  L.  J. 
Q.  B.  662.  The  two  latter  cases  were 
decided  under  r.  19  of  sch.  2  of 
the  Forest  of  Dean  Coal  award  of 
1841,   mentioned  post,  p.   554.     Bee 


generally,  rr.  19  and  18  respectiTely  of 
sch.  2  of  the  Coal  and  Iron  awards 
of  1841,  mentioned  ib.  See  the  Water- 
works CI.  Act,  s.  27,  cited  ants,  p.  341. 

*  See  and  consider  Mason  v.  Shrews- 
bury, kc,  Co.,  L.  R.  6  Q.  B.  584. 

*  See  Baird  v.  Williamson,  16  C.  B., 
N.  S.  376.  See  also  Smith  r.  Fletcher, 
L.  R.  9  Ex.  64,  67 ;  reversing  S.  C. 
7  ib.  305. 

*  Cf.  the  law  in  the  case  of  road- 
ways, ante,  pp.  431  et  seq. 
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are  pnrsued.^    Where  the  specified  remedy  is  compensation, 
the  injured  party  cannot  have  an  injunction.^ 
Subject  to  the  necessity  in  proper  cases  of  pursuing  specified  Ordinary 

remedies'^ 

remedies,  a  man  may  be  made  liable  in  damages,  who  discharges  damages, 
water  from  his  mine  upon  the  property  of  his  neighbour,  or 
drains  his  mine  through  the  property  of  his  neighbour ;  without 
having  the  right  to  do  so.^ 

And  the  measure  of  damages  is  the  value  of  the  land  for  Measure  of 
the  purposes  for  which  it  has  been  used.     The  injured  party  wat^eave 
may  obtain  compensation  by  way  of  waterleave  rent,  at  the  ^^^^ 
rate  (if  any)   usual  in  the  neighbourhood,  upon  all  minerals 
gotten  out  of  the  wrongdoer's  mine  which  have  been  drained 
through  the  land  of  the  injured  party .^     The  faict,  that  the 
injured  party  is  a  lessee  with  a  short  term,  may  affect  the 
measure  of  damages :    either  in   his   favour ;    having  regard 
to  the  probable  loss  of  the  mineral  which   the   injury   may 
cause :  or  in  favour  of  the  wrongdoer ;  having  regard  to  the 
contingency,  that  the  injured  party  may  refrain  from  removing 
the  water,  and  leave  the  wrongdoer  subject  to  an  action  by  the 
reversioner,* 

The   injured  party   will   also   in    general    be    entitled    to  Injunction, 
an  injunction   to   restrain  the   future   user.^    And,   for  this 
purpose,   it   is   immaterial   that   no    special    injury    can    be 
done   him   by  a   continuation   of  the  user.''    And  if  a  man 
makes  an  aperture  in  his  neighbour's  land  for  the  purpose 


^  See  Donn  r.  Birmingham  Canal 
NaT.,  L.  R.  7  Q.  B.  244,  8  ib.  42, 
ante,  pp.  322,  323,  463  ;  Evans  v. 
M.  S.  &  L.  R.  Co.,  36  Ch.  D.  626  :  cf. 
Bagnall  v.  L.  &  N.  W.  R.  Co.,  7  H. 
&  N.  423,   1  H.  &  C.  544. 

*  Evans  v.  M.  S.  Jc  L.  R.  Co.,  9up, 

'  Haward  v.  Bankes,  2  Burr.  1114  ; 
Firmstone  v.  Wheeley,  2  D.  &  L.  203  ; 
Baiid  t,  Wmiamson,  15  C.  B.,  N.  B. 
376;  Bylands  v.  Fletcher,  L.  R.  3 
H.  L.  330  ;  Craven  v.  Kaye,  Set.  577  ; 
Fletcher  v.  Smith,  2  A.  C.  781. 

<  See  Plant  v.  Stott,  21  L.  T.,  N.  S. 
106 ;  Jegon  v.  Vivian,  6  Ch.  742  ; 
PhilUps  V,  Homfray,  ib.  770.  See  also 
the  cases  as  to  wayleave  rent,  ante, 
p.  432.    For  the  form  of  an  inquiry, 


which  will  be  made  with  a  view  to 
providing  such  compensation,  see 
Phillips  V.  Homfray,  sup,  776. 

*  See  Smith  v,  Fletcher,  L.  R.  7 
Exch.  313. 

«  Beaufort  r.  Morris,  6  Ha.  340  ; 
Westminster,  &c.,  Co.  v.  Clayton,  3ft 
L.  J.  Ch.  476,  478 ;  Lomaz  v,  Stott, 
39  ib.  834  ;  Jegon  v.  Vivian,  gup. ; 
Phillips  V.  Homfray,  tup. ;  Craven  v. 
Kaye,  Set.  577  ;  Eardley  v.  Granville, 

3  Ch.  D.  826.  For  the  form  of  an 
injunction  to  restrain  an  improper 
user  for  drainage  purposes,  see  Hilton 
V.  Woods,  Set.  678,  579. 

'  See  and  consider  Powell  v.  Aiken, 

4  K.  &  J.  343. 
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Abatement. 


Insp^tion. 


of  draining  his  mine  through  it ;  without  having  the  right 
to  do  go;  he  may,  in  general,  be  compelled  by  mandatory 
injunction  to  stop  such  aperture  up.^  The  mandatory 
injunction  may  be  directed  even  on  interlocutory  application.^ 
And  it  may  have  effect  given  to  it  under  the  superin- 
tendence of  a  special  referee.^  An  injunction  will  be  refused, 
if  it  would  be  practically  impossible  to  comply  with  it.^ 

The  injured  party  may  also  treat  the  invasion  of  water  as  a 
nuisance ;  and  abate  it  accordingly.^  And  although,  if  there 
are  two  ways  of  abating  it,  he  must,  in  general,  choose  the 
less  mischievous,  he  need  not  do  so,  if  some  injury  would  be 
thereby  done  to  an  innocent  third  party,  or  to  the  pubUc.^ 
And  he  does  not  become  liable  to  the  wrongdoer,  merely 
because,  in  order  to  prevent  that  injury,  he  trespasses  upon 
the  land  of  the  third  party ."^ 

A  litigant,  who  has  a  prima  facie  case,  may  usually  obtain, 
on  terms,  on  interlocutory  application,  liberty  to  inspect  his 
neighbour's  property.® 


Ko  right, 
vrimdfacie^ 
io  make  air- 
way in 
neighbour's 
property. 

Right  to 
ventilate 
without 
making  such 
Airway. 


Sect.  4.— AIB. 

As  in  the  case  of  water,^  so  in  the  case  of  air,  a  man  has  no 
right,  prima  facie,  to  make  an  airway  through  or  in  his 
neighbour's  property  for  the  purpose  of  ventilating  his  own 
property.^® 

And  apparently,  although  he  makes  no  airway  through  or 
in  his  neighbour's  property,  a  man  has  no  right,  pHmd  fade, 
to  be  an  active  instrument  in  ventilating  his  own  property  by 
means  of  his  neighbour's ;  whether  he  does  so  by  sending  air 


1  See  ib, ;  Plant  v.  Stott,  21  L.  T., 
N.  S.  106.  See  also  Walker  v.  Fleteher, 
3  Bli.  172,  n.,  178,  n. 

>  See  Walker  r.  Fleteher,  sup\ 
Westminster,  &c.,  Co.  r.  Clayton,  36 
L.  J.  Ch.  476,  478.  For  the  form  of 
such  injunction,  see  Westminster,  &c., 
Co.  r.  Clayton,  «*/?.,  p.  478,  Set.  677. 

»  See  Craven  t\  Kaye,  Set.  577 ;  cf. 
Walker  v.  Fletcher,  gup. 

*  Evans  v.  M.  S.  &  L.  R.  Co.,  36 
Ch.  D.  626. 

*  See  Roberts  r.  Rose,  3  H.  &  C. 


162  ;  L.  R.  1  Exch.  82,  89,  90. 

«  Ib, 

7  Ib. 

"  See  ante,  p.  437.  For  forms  of 
orders  to  inspect,  see  jpott,  p.  598,  n. 
A  person,  who  conveys  water  into  a 
mine,  is  sometimes  guilty  of  felony ; 
and  punishable  accordingly  :  see  patt^ 
p.  603. 

•  Ante,  p.  463. 

w  Powell  t?.  Aiken,  4  K.  &  J.  343 ; 
Bowser  r.  Maclean,  2  De  G.  F.  &  J. 
416,  421. 
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from  his  own  property  into  his  neighbour's,  or  by  drawing  air 
from  his  neighbours  into  his  own.^  On  the  other  hand,  a 
man  is,  prima  facie,  free  from  liability,  if  his  own  property  is 
yentilated  by  means  of  his  neighbour's  through  the  mere 
operation  of  natural  causes.^ 

A  landowner,  whose  land  is  compulsorily  purchased  by  a  Bail.  &  Wat 
railway  company,  under  the  authority  of  the  Rail.  CI.  Cons.  ' 

Act,  1845  ;  who  possesses  mines  under  the  railway,  or  within 
the  prescribed  distance,  or,  where  no  distance  is  prescribed, 
within  forty  yards  therefrom,  which  he  is  prevented  from 
working  by  reason  of  apprehended  injury  thereto ;  and  who 
possesses  other  adjoining  mines,  which  extend  so  as  to  lie 
upon  both  sides  of  the  railway ;  has  under  the  Act  a  right  to 
make  airways  between  such  other  mines  through  the  inter- 
vening laud  for  ventilating  purposes.^  And  the  Wat.  CL  Act^ 
contains  somewhat  similar  provisions. 

Mining  easements  in  respect  of  air  may  also  be  exercised  other  statu- 
under  the  Inch  Act,  22  &  23  Vict.  c.  48;*^  and  by  the  Duke  torygrante. 
of  Cornwall  and  his  lessees  under  the  Act  7  &  8  Vict.  c.  105.^ 

If  a  man  wrongfully  uses  his  neighbour's  property  for  the  Bemedies. 
purpose  of  ventilating  his  own,  the  injured  party  may  obtain 
compensation  by  way  of  air-leave  rent.^    And  his  right  to  an 
injunction  is  similar  to  the  rights  in  the  case  of  roadways  and 
water,  which  have  been  already  stated.® 

1  By  analogy  to  the  law  in  the  case  "  Antey  p.  405. 

of  water,  as  to  which  see  ante^  p.  453.  7  See  and  consider  Powell  v.  Aiken, 

*  See  Jegon  v.  Vivian,  6  Ch.  759  ;  4  E.  &  J.  343,  356 ;  Bowser  r.  Maclean, 
PoweU  r.  Vickerman,  3  T.  L.  B.  358.  2  De  G.  F.  &  J.  415  ;  Jegon  v.  Vivian, 

>  See  88.   80,  82,  of  the  Act,  cited  6  Ch.  762,  763  ;    Phillips  v,  Homfray, 

AA^,  p.  336.  lb.  776,  781  :  see  also  the  cases  as  to 

*  See  s.  24  ol  the  Act,  cited  ante^  wayleave  rent,  ante^  p.  432. 
p.  340.  *  Ante,  pp.  432,  433. 

«  Ante,  p.  404. 
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NEIGHBOUES— SMOKE  AND  PUMESJ 


No  right  to 
burn  bricks, 
if  nuisance 
created. 


But  nuisance 
is  a  question 
ottauct. 


(a)  Brick-burning. 

A  MAN  has  no  right  to  bum  bricks  on  his  land,  although 
made  of  his  own  clay,  if  a  nuisance  would  be  thereby  created.^ 
And  he  cannot  justify  the  nuisance  by  saying,  that  it  is 
done  at  a  convenient  time  and  place,  and  is  a  reasonable 
user  of  the  land ;  or  is  pro  bono  publico.^  And  where  a 
nuisance  is  established,  the  injured  party  is  not  precluded 
from  complaining  on  the  mere  ground,  that  there  is  another 
nuisance  of  the  same  kind  in  the  neighbourhood;^  or  that 
other  persons  suffering  from  the  same  nuisance  do  not 
complain.*^ 

However,  the  question,  whether  a  nuisance  is  created,  is  one 
of  fact  in  each  particular  case.  It  is  not,  for  instance,  a 
question  of  mere  proximity.  Burning  bricks  within  48  yards,^ 
or  60  yards,^  or  180  yards,®  or  200  yards,'  or  240  yards,^* 
or  even  653  yards,^^  from  a  house,  or  pleasure  grounds, 
or  a  conservatory,  has  been  held  to  be  a  nuisance.  But, 
on  the  other  hand,  burning  bricks  within  140  yards  from 
a  cottage  may  not  be  a  nuisance.^  Nor  should  the  facts  of 
the  time  and  place  being  convenient,  or  the  fact  of  the  user 


^  The  general  principles,  which 
apply  to  questions  of  support,  apply 
equaUy  to  the  questions  discussed  in 
this  chapter.  See,  as  to  support,  ante^ 
pp.  261,  262. 

«  Walter  v.  Selfe,  4  De  G.  &  Sm.  315, 
324 ;  Pollock  r.  Lester,  11  Ha.  266 ; 
Bamford  r.  Turnley,  3  B.  &  S.  62. 

*  Walter  r.  Selfe,  imp. ;  Bamford  r. 
Turnley,  sup. ;  Cavey  r.  Ledbitter,  13 
C.  B.,  N.  S.  470 ;  Shotts  Iron  Co.  r. 
Inglis,  7  A.  C.  528,  543  ;  overruling 
Hole  V.  Barlow,  4  C.  B.,  N.  S.  334. 
See  also  Beardmore  v.  Tredwell,  3  GifL 
683. 


*  Walter  v.  Selfe,  tup.  323. 

*  Luscombe  v.  Steer,  15  W.  R.  1193. 
«  Walter  v,  Selfe,  svp.  321. 

7  Pollock  V.  Lester,  rup, 

*  Bamford  v.  Turnley,  tup. ;  A.-G. 
r.  TosseU,  Set.  611. 

*  Barwell  r.  Brooks,  15  Jur.  418,  n. 
10  Roberts  r.  Clarke,  18  L.  T.,  N.  S. 

49. 

"  Beardmore  r.  Tredwell,  3  Giff.  701  ; 
see  Luscombe  t?.  Steer,  15  W.  R.  1191. 

^*  See  Luscombe  t.  Steer,  sup.;  see 
Grafton  v.  Hilliard,  Amb.  160,  n.,  cited 
in  A.-G.  r.  Cleaver,  18  Ves.  219,  and 
in  4  De  G.  Ic  Sm.  326. 
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being  reasonable,  be  wholly  disregarded.^  And  brick-making 
is  not  necessarily  a  "  noxious  or  offensive  trade,  business,  or 
manufacture,"  within  the  meaning  of  section  112  of  the  Pub. 
Health  Act,  1876.*  In  each  particular  case,  to  create  a 
nuisance,  substantial  inconvenience  and  material  discomfort 
must  be  shown.^ 

The  person  who  creates  a  nuisance  is  not  of  necessity  Person  liable, 
alone  liable.  If  the  owner  of  land  grants  a  licence  to 
burn  bricks  thereon,  and  the  licence  is  revocable,  and  the 
Ucensee*s  acts  create  a  nuisance,  the  licensor,  as  well  as  the 
Ucensee,  may  be  made  liable.^  But  it  is  otherwise,  if  he 
grants  a  lease  or  an  irrevocable  licence.  For  he  then  parts 
with  all  control  over  the  user  of  the  land.® 

Where    a  nuisance   is   established,    an   injunction   will,  in  Remedies. 

general,  be  granted  to  restrain  it.®    And  the  mere  fact,  that 

a  remed}'  in  penalties  may  be  available  under  the  Pub.  Health 

Acts,  does  not  affect  the  right  to  have  an  information  at  the 

relation  of  the  local  authority  to  obtain  an  injunction.^    An 

injunction  may  also,  in  general,  be  had  to  restrain  a  threatened 

nuisance.^    But  it  may  be  proper  to  refuse  an  injunction  where 

damages  are  an  adequate  remedy.' 

Persons  are  bound  under  penalties  not  to  make  any  fire  for  Burning  near 

hi&rliwftvs 

burning  bricks  within  fifteen  yards  from  any  part  of  a 
carriage-way  or  cart-way,  unless  screened  therefrom.^^ 

ip)  Iron-calcining f  Copper-smelting,  Lime-burning,  dc. 

Similar  principles  are  applicable  in  the  case  of  iron  works,^^  Similar  prin- 
'^  ^  '^  ciples  in  case 

^  Luscombe  r.  Steer,  tup.  1192.  will,  if  so  claimed,  be  '^  so  as  to  occasion 

*  See  Wanstead  Local  Board  v.  a  nuisance  to  the  plaintiff  as  the  owner 
Hill,  13  C.  B.,  N.  S.  479  ;  a  decision  or  occupier,"  &c.  See  Buffy  v.  Stevens  ; 
under  the  repealed  Act,  11  &  12  Vict.  Haywood  r.  Richards,  Set.  604.  See 
c.  63,  s.  64.  also  Walter  v.  Selfe,  ^p.  326.    For  the 

'  See  Walter  r.  Selfe,  4  De  G.  &  Sm.  form    of    an    order,  restraining    the 

315,  822,  325.  burning  of    bricks  other  than  those 

^  White  r.  Jameson,   18  Eq.   303.  actually  burning  in  clamps,  and  not 

See,  as  to  revocable  and  irrevocable  to  continue  such  burning  beyond  a 

licences,  ante,  pp.  244,  245.  week,  see  Pollock  v.  Lester,  mp. 

*  AVhite  r.  Jameson,  sup, :  cf.  Atkin-  ^  A.-G.  r.  Tossell,  Set.  611. 

son  r.  King,  2  L.  R.  (Ir.)  320.    See,  ^  See  Luscorabe  r.  Steer,  mp.  1192. 

further,  ;?r»«^,  pp.  472,  473.  «  lb.  1193. 

«  Walter  r.  Selfe,  sup. ;  Pollock  v.  ^  5  &  g  will.  4,  c.  50,  s.  70. 

Lester,  11  Ha.  275  ;  Roberts  r.  Clarke,  "  Shotts  Iron  Co.  r.  Inglie,  7  A.  C. 

fup.  49.    The  form  of  the  injunction  518  :  see  the  form  of  the  injunction. 
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of  iron, 
copper,  or 
lime  works, 


Bnt  nnisance 
is  a  question 
of  fact. 


Pub.  Health 
Act. 


Penon  liable. 


copper  works,^  coke  oyens,^  cement  works,^  and  chalk  works  or 
lime  works.^  In  each  of  these  cases,  if  a  nuisance  is  shown 
to  exist,  a  remedy  may,  in  general,  be  had.  And  it  is  no 
objection  to  the  remedy,  that  the  person  seeking  it  has  come 
to  the  nuisance.^ 

Bnt,  as  in  the  case  of  brick-burning,  an  actual  substantial 
nuisance  must  be  established.  Sentimental  grievances;  or 
prospective,  contingent,  or  remote,  cases  of  nuisance  ;  will  not 
be  allowed  to  interfere  with  the  great  industries  of  the  country : 
especially  where  the  persons  who  complain  reside  in  the  seats 
of  those  industries.^ 

The  provisions  of  the  Pub.  Health  Act,  1875,  do  not  extend 
to  mines,  so  as  to  interfere  with  or  obstruct  the  efficient 
working  of  the  same  ;  or  to  the  smelting  of  ores  and  minerals ; 
or  to  the  calcining,  puddling,  and  rolling  of  iron  and  other 
metals  ;  or  to  the  conversion  of  pig  iron  into  wrought  iron,  so 
as  to  obstruct  or  interfere  with  any  of  such  processes.^  On  the 
face  of  it,  this  exemption  applies  only  where  there  is  an  inter- 
ference with,  or  obstruction  of,  the  working  or  the  processes.^ 
And  it  extends  only  to  liability  under  the  provisions  of 
the  Act,  and  is  not  a  protection  against  the  common  law 
liability.' 

As  in  the  case  of  brick-burning,^^  the  person  who  creates  a 
nuisance  is  not  of  necessity  alone  liable.  If  the  owner  of  a 
lime  quarry  demises  it,  and  authorises  the  lessee  to  create 


As  to  fixing  a  limitation  of  distance, 
see  'ib,^  where  a  mile  was  fixed. 

1  See  Walter  r.  Selfe,  4  De  G.  &  Sm. 
324  ;  Bankart  v.  Houghton,  27  BeaT. 
425  ;  St.  Helen's  Smelting  Co.  v.  Tip- 
ping, 11  H.  L.  C.  642;  Tipping  r. 
St.  Helen's  Smelting  Co.,  1  Ch.  66. 
For  the  form  of  an  injunction,  see 
A.-G.  r.  Staffordshire,  &c.,  Co.,  Set. 
605. 

*  Salvin  r.  North  Brancepeth  Coal 
Co.,  9  Ch.  705. 

^  Umfreville  v.  Johnson,  10  Ch.  580. 
For  the  form  of  an  injunction,  see 
A.-G.  r.  Francis,  Set.  605. 

*  See  Walter  r.  Selfe,  sup. ;  St. 
Helen's    Smelting    Co.    r.    Tipping, 


mtp. 

*  Tipping  r.  St.  Helen's  Smelting 
Co.,  sup. 

*  See  Salyin  r.  North  Brancepeth 
Coal  Co.,  iup.  710  ;  Shotts  Iron  Co.  r. 
Inglis,  tup.  543  :  see  also  St.  Helen's 
Smelting  Co.  r.  Tipping,  itup. 

'  See  s.  334.  See  Be  Dudley,  S 
Q.  B.  D.  86,  95,  96,  97. 

*  See  Patterson  r.  Chamber  CoIL 
Co.,  8  T.  L.  R.  278. 

»  A  -G.  r.  Logan,  1891,  2  Q.  B.  loO  : 
cf.  Nurna  r.  Barnes,  L.  R.  7  Q.  B. 
537,  a  decision  under  the  repealed  Ad, 
18  k  19  Vicr.  c.  121,  s.  44. 

10  Ante,  p.  471. 
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a  nuisance  by  means  of  blasting  operations  and  smoke,  he  is 
liable  as  well  as  the  lessee.^ 

Encouragement  followed  by  expenditure  may  be  a  bar  to  a  Loss  of 
remedy,  which  might  otherwise  be  obtained.^     But  acquies-  ^^™    ^' 
cence  in  a  nuisance,  which  produces   little   injury,  does   not 
warrant  a  subsequent  extension,  which  produces  great  injury.^ 

Persons  are  bound  under  penalties  not  to  make  any  fire  for  Calcining, 
calcining  or  burning  ironstone,  limestone,  or  clay,  or  making  highwa^ 
cokes,  within  fifteen  yards  from  any  part  of  a  carriage-way  or 
cart-way,  unless  screened  therefrom.^ 

^  Harris  v.  James,  45  L.  J.  Q.  B.  Beav.  425. 
545.  "  Bankart  v,  Houghton,  sup. 

«  Willianns  v.  Jersey,  1  Cr.  &  Ph.  91 ;  <  5  &  6  WiU.  4,  c.  50,  s.  70. 

see   also    Bankart   r,   Houghton,  27 


CHAPTER  XIX. 


Oenerally. 


COENISH  AND  DEVONSHIEE  COURTS,  RIGHTS, 

CUSTOMS,  AND   COMPANIES— THE 

COST-BOOK  SYSTEM. 

Sect.  1.— STANNABY  COURTS, 
(a)  Nature  and  Extent  of  Jurisdiction. 
The  stannary  jurisdiction  is  peculiar  to  the  counties  of 
Cornwall  and  Devon  ;  ^  and  is  exercised  by  the  County  Courts, 
to  which  it  was  transferred  under  the  Act  59  &  60  Vict, 
c.  45.  Where  the  subject-matter  is  within  the  limits  of  the 
County  Court  jurisdiction,  the  jurisdiction  is  exercised  by  the 
County  Courts  of  Cornwall.  In  winding  up  cases,  and 
where  the  subject-matter  is  beyond  the  above  limits,  it  is 
exclusively  exercised  by  the  Court  having  bankruptcy  juris- 
diction in  Cornwall.^  The  jurisdiction  is,  so  far  at  least  as 
respects  Cornwall,  an  ancient  immemorial  jurisdiction ;  and  it 
has  been  recognised  as  such  by  various  ancient  charters  granted 
to  the  tinners  of  Cornwall.^     Of  these  the  charter  of  83  Ed.  1 


1  See  6  &  7  Will.  4,  c.  106,  s.  21  :  18 

6  19  Vict.  c.  32,  8.  32  (both  now  re- 
pealed); 59  k  60  Vict.  c.  45,  s.  1. 
Originally  the  Stannaries  were  dis- 
tricts paying  royalty  on  tin  to  the 
Prince  of  Wales.  There  were  always 
stannaries  in  Devon  an  well  as  Corn- 
wall ;  but  before  18  &  19  Vict.  c.  32 
there  was  no  Court  of  Stannaries 
except  the  Court  in  Cornwall,  with  a 
jurisdiction  limited  to  that  county : 
see  South  Lady  Bertha  Co..  2  J.  &  H. 
380,  381.  The  jurisdiction  of  the 
Stannary  Courts  is  regulated  by  the 
ancient  chat  ters  granted  to  the  tinners 
(as  to  which  see  App.to  Smirke'sRep. 
of  Vice  V.  Thomas),  and  by  the  follow- 
ing Acts  and  Orders :— 6  &  7  Will.  4, 
c.  106,  ss.  4,  6,  7  ;   7  &  8  Vict.  c.  66  ; 

7  A:  8  Vict.  c.  105  ;  11  &  12  Vict.  c.  83, 
s.  12  ;   18  &  19  Vict.  c.  32,  s.  1 ;    18  & 


19  Vict.  c.  67  (see  Ord.  in  Council 
June  24th,  1856,  and  46  &  47  Vict, 
c.  49,  8.  7);  Comp.  Act,  1862 ;  Stan. 
Act,  1869  ;  Stan.  Act,  1887,  88.  9,  29, 
31 ;  Corap.  (Winding-up)  Act,  1890 ; 
59  &  60  Vict.  c.  45  ;  Ord.  Dec.  16th, 
1896  ;  Ord.  Feb.  5th,  1897 ;  Old.  March 
22nd,  1897.  The  procedure  is  legn- 
lated  by  the  Act  59  &  60  Vict,  c  45, 
s.  1 ;  and  the  County  Court  (Stan. 
Jur.)  Rules,  1897. 

8  See  Oi-d.  Dec.  16th,  1896.  For- 
merly  the  jurisdiction  was  principally 
exercised  by  the  Vice- Warden  of  the 
Stannaries  ;  and,  in  some  respects,  by 
the  Registrar.  Actions  against  officers 
of  the  Court  must  be  commenced 
within  three  months  :  11  &  12  Vict, 
c.  83,  s.  12. 

3  For  these  charters,  see  the  App.  to 
Smirke's  Rep.  of  Vice  v.  Thomas. 
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is  perhaps  the  most  striking ;  according  to  which  the  working 
tinner  in  the  Stannaries  had  (except  in  cases  respecting  land, 
life,  or  limb),  the  privilege  of  being  sued  only  in  the  Stannary 
Oourts,  and  the  Warden  or  Vice-Warden  had  authority  to  hold 
pleas  accordingly.^  The  Courts  possess  both  a  common  law 
and  an  equity  side ;  ^  and,  subject  to  the  difference  in  the 
^juestions  in  respect  of  which  they  may  be  exercised,  the 
general  common  law  and  equity  jurisdictions  are  concurrently 
administered. 

The  general  common  law  jurisdiction  in  Cornwall  is  exer-  (Jeneral  coin- 
seised  in  respect  of  all  personal  actions  in  which  one  or  both  jurisdiction, 
of  the  parties  are  miners  under  any  of  the  following  con- 
ditions : — (1)  Where  a  miner  sues  a  person  not  a  miner  for 
any  cause  of  action  arising  within  the  Stannaries  ;  or  touching 
mines  of  metallic  minerals  in  the  Stannaries ;  or  adventurers  in 
such  mines.  (2)  Where  a  person  not  a  miner  sues  a  miner 
for  any  such  cause  of  action,  (8)  Where  a  miner  sues 
another  miner  for  any  transitory  cause  of  action,  whether 
arising  in  or  out  of  the  Stannaries,  and  whether  it  relates  to 
mines  and  adventures  or  not.®  And,  for  the  purpose  of  deter- 
mining the  jurisdiction,  all  persons  are  considered  miners 
when  and  so  long  as  they  are  really  engaged  in  searching  for 
or  working  metallic  minerals  within  the  Stannaries,  or  in 
making  the  produce  merchantable  ;  whether  they  are  labourers, 
agents,  or  adventurers.*  The  general  common  law  jurisdic- 
tion in  Devon  is  exercised  in  respect  of  questions,  in  which 


*  See  Smirke's  Rep.  of  Vice  v. 
Thomas,  App.  p.  14. 

a  See  the  preamble  of  6  &  7  WiU.  4, 
c.  106  ;  Vice  r. Thomas,  Smirke's  Bep. ; 
6  &  7  WiU.  4,  c.  106,  8.  2.  It  was 
formerly  considered  to  be  a  Court  of 
law,  but  not  a  Court  of  equity  :  Tre- 
lawny  v.  Wimams,  2  Vem.  483  ;  Hall 
r.  Vivian,  reported  in  Smirke's  Rep.  of 
Vice  V.  Thomas,  37  ;  Oppy  v,  De 
DastanviUe,  ib,  38.  See,  generally, 
Vice  r.  Thomas,  sup.  95,  102. 

»  See  6  &  7  Will.  4,  c.  106,  s.  7 ; 
Proc.  in  Stan.  (1856),  Introd.  Notice, 
10 ;  59  &  60  Vict.  c.  45,  s.  1.  The 
jurisdiction  was  formerly  confined  to 


matters  in  which  tin  or  tinners  were 
concerned  :  see  16  Car.  1,  c.  15,  s.  1  ; 
preamble  of  6  &  7  Will.  4,  c.  106 ; 
South  Lady  Bertha  Co,,  2  J.  &  H. 
380,  381.  In  Adams  v.  Stannaries 
(Cro.  Car.  333),  it  was  stated,  that  the 
jurisdiction  wajs  only  in  respect  of  tin 
matters,  and  where  both  or  one  of  the 
litigants  was  a  tinner ;  and  in  Reignol 
r.  Taylor  (7  Mod.  103),  it  was  stated, 
that  there  was  no  jurisdiction,  where 
the  plaintiff  was  not  a  tinner.  But 
see,  as  to  these  cases,  Proc.  in  Stan. 
(1856),  Introd.  Not.  14. 

*  Proc.  in  Stan.  (1856),  Introd.  Not. 
13. 
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minerals. 


Sittings. 


Commence- 
ment and 
conduct  of 
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miners  in  Devon  are  concerned ;  but  only  in  causes  and  in 
respect  of  matters  relating  to  mines.^ 

The  general  equitable  jurisdiction  is  exercised  in  respect  of 
questions  relating  to  tin  mines,  lead  mines,  copper  mines,  and 
all  other  metals  and  metallic  minerals  in  Cornwall  and  Devon.* 

Although  non-metallic  minerals  are  not,  of  themselves, 
within  the  cognisance  of  the  Court,  yet,  wherever  any  mine  is 
worked  within  the  Stannaries  by  the  same  adventurers  both 
for  metallic  and  for  non-metallic  minerals,  the  entire  mine  is 
within  its  cognisance.® 

(fi)  Proceedings. 

The  days  of  the  sitting  ai*e  those  appointed  for  the  trans- 
action of  ordinary  general  business,  or  such  other  days  as  the 
Judge  appoints.*  The  Judge  sits  at  Truro,  unless  for  con- 
venience he  otherwise  directs;  and  the  Registrar  sits  at  the 
Court  where  the  proceedings  are  commenced,  unless  for  con- 
venience the  Judge  otherwise  directs.*^  The  Judge  may,  how- 
ever, sit  at  any  place  within  the  district  of  the  Court ;  or,  at 
the  expense  of  the  party  applying,  at  any  other  place.^ 

Proceedings  are  commenced  by  plaint.^  In  cases  within  tbe 
limits  of  the  County  Court  jurisdiction,  they  are  regulated  by 
tlie  provisions  for  the  time  being  in  force  in  the  County 
Courts.®  In  cases  beyond  those  limits,  certain  special  pro- 
visions apply.*  But,  subject  to  this,  the  latter  proceedings 
are  also  regulated  by  the  provisions  for  the  time  being  in  force 
in  the  County  Courts.*®  And  where  no  other  provision  applies, 
they  are  regulated  by  the  High  Court  procedure,  except  that 
under  Order  14.** 


1  18  &  19  Vict.  c.  32,  s.  32  (now 
repealed)  ;  59  &  60  Vict.  c.  45,8. 1. 

«  6  &  7  WiU.  4,  c.  106,  8.  4  ;  18  &  19 
Vict.  c.  32,  8.  32  (now  repealed)  ;  59  & 
60  Vict.  c.  45,  8.  1.  See  also  Stan.  Act, 
1869,  8.  3  ;  Stan.  Act,  1887,  s.  3.  It 
was  formerly  confined  to  matters  in 
which  tiQ  or  tinners  were  concerned  : 
see  16  Car.  1,  c.  15,  s.  1  ;  preamble  of 
6  &  7  WiU.  4,  c.  106. 

3  18  &  19  Vict.  c.  32,  s.  1.  Plum- 
bago,  or  black  lead,  was  by  this  section 
declared  to  be  a  metallic  mineral. 


<  R.  2  of  Ck)anty  Court  (Stan.  Jur.) 
Rules,  1897. 

»  Ord.  Dec.  16th,  1896. 

«  Rr.  3  and  4  of  County  Court  (Stan. 
Jur.)  Rules,  1897. 

7  Rr.  8,  11. 

8  R.  8. 

•  Rr.  10,  12—23. 

w  R.  24. 

1^  R.  25.  As  to  commencing  under 
the  wrong  jurisdiction,  see  r.  26,  and 
as  to  costs,  see  r.  27. 
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The  Bills  of  Exchange  Act,  1856,  applies  to  the  Stannary  BiUs  of 

exchange 

Courts.^ 

The   Court  may,    under  the   equitable  jurisdiction,    grant  Specifi  per- 
specific  performance  of  contracts  for  sale ;  and  make  declara-  declarations 
tions  of  forfeiture   for  the  non-working  of  setts.^     Upon  a  ^^^^l^^^^^^f 
declaration   of  forfeiture   being    made   for   non-working;    or  possession. 
upon  a   sett   or  lease   being  determined   for   breach  of  con- 
dition or  otherwise ;  the  Court  has  jurisdiction  to  entertain 
proceedings  for  recovery  of  possession  of  the  mine  in  question, 
being  within   the    Stannaries;    and  of  buildings,  machinery, 
works,  and  waters,  annexed  thereto  or  occupied  therewith.^ 
But  it  cannot  adjudicate  upon  any  claim  touching  the  freehold 
or  inheritance  of  any  person  except  by  consent.^ 

The  Court  may  also,  under  the  equitable  jurisdiction,  pro-  Injunction. 
hibit  b}'  injunction  the  working  of  any  mine  in  a  manner 
contrary  to  custom  or  covenant.^  And  the  ^Registrar  may 
forbid  the  sale  of  setts,  leases,  machinery,  or  other  effects,  in 
cases  of  urgency,  or  imminent  waste  or  damage  ;  and  may 
suspend  or  dissolve  the  order ;  subject,  however,  to  reconsidera- 
tion by  the  Court.* 

And,  under  the  equitable  jurisdiction,  the  Court  may  sum-  Rectification 
marily  rectify  the  register  of  a  company.'' 

And  the  Court  exercising  the  winding-up  jurisdiction  has,  Windiug-up. 
for  the  purposes  of  that  jurisdiction,  all  the  powers  of  the  High 
Gourt.^  And  it  has  a  special  and  wide  jurisdiction  incidental 
to  a  winding-up.®  The  Registrar  may,  with  the  sanction  of 
the  Court,  when  a  winding-up  order  is  made,  and  no  liqui- 
dator is  appointed,  act  as  liquidator.^^  But  he  need  not  give 
security ;  nor  is  he  entitled  to  remuneration  ;  nor  is  he  liable 
to  penalties.^^ 


»  Ord.  in  Counc,  June  24th,  1856  ; 
and  see  46  &  47  Vict.  c.  49,  s.  7. 

«  Proc.  in  Stan.  (1856),  Introd.  Not. 
26. 

»  18  &  19  Vict.  c.  32, 8. 15  (repealed) ; 
59  &  60  Vict.  c.  45,  s.  1. 

*  18  &  19  Vict.  c.  32,  88.  14,  15 
(repealed) ;  59  &  60  Vict.  c.  45. 

*  18  &19  Vict.  c.  32, 8. 15  (repealed) ; 
59  &  60  Vict.  c.  45,  s.  1. 

«  Stan.  Act,  1869,  8.  37;  Ord.  Dec. 


16th,  1896. 
7  Comp.  Act,  1862,  a.  35. 
»  Comp.    (Winding-up)   Act,   1890, 

8.  1. 

•  See  post^  pp.  531  et  seq. 

w  Stan.  Act,  1869,  8.  33  (repealed)  ; 
59  &  60  Vict.  c.  45,  8. 1. 

"  lb.  Ord.  Dec.  16th,  1896.  As  to 
costs  in  winding-up,  see  rr,  6  et  seq.  of 
County  Court  (Stan.  Jur.)  Rules,  1897. 
Pursers'  and   creditors'  suits,   which 


478 


STAKKABY   COURTS. 


[chap.  m. 


Duke  of  Corn- 
wall. 


Arbitration. 


Seryice. 


Appeals. 


The  Court  has  a  special  jurisdiction  to  decide  questions 
arising  out  of  the  rights  of  working  given  to  the  Duke  of 
Cornwall  under  the  Act  7  &  8  Vict.  c.  105.^ 

The  Court  may  hy  consent  refer  proceedings  and  disputes  to 
arbitration  ;  and  may  itself  act  as  arbitrator.^  And,  in  the 
event  of  any  dispute  arising  between  any  two  or  more  mining 
companies ;  or  any  mining  company  and  the  Duke  of  Cornwall, 
or  any  person  having  any  interest  in  the  mine  worked  by  or 
leased  to  that  company ;  the  Court  may,  on  the  application  of 
any  party,  order  that  the  matter  in  dispute  be  tried  before 
itself,  or  before  an  arbitrator  agreed  upon  by  the  parties, 
or  an  officer  of  the  Court ;  and  the  Arbitration  Act,  1889, 
applies  to  any  such  reference.  And  for  this  purpose  the 
expression  **  mining  company  "  means  any  person  or  body  of 
persons  engaged  in  or  formed  for  working  mines  within  the 
Stannaries.® 

The  Court  has,  consistently  with  the  provisions  of  the 
Comp.  Act,  1862,  the  same  jurisdiction  and  powers  in  the  case 
of  companies  registered  under  that  Act  as  it  has  in  the  case 
of  unincorporated  companies.  And,  for  the  purpose  of  giving 
fuller  effect  to  such  jurisdiction,  in  all  proceedings  in  the  Court, 
all  process  issuing  thereout,  and  all  orders,  rules,  demands, 
notices,  warrants,  and  summonses,  required  to  he  served  on 
any  company,  whether  registered  or  not,  or  on  any  member 
or  agent  thereof,  may,  without  any  special  order,  be  served  in 
any  part  of  England ;  or  may,  by  special  order,  be  served  in 
any  part  of  Great  Britain,  or  the  adjacent  islands.^  And, 
generally,  service  of  subpoenas  on  witnesses  is  good  in  any 
part  of  England  or  Wales ;  and  may  be  enforced  by  process 
from  the  King's  Bench  Division,  if  the  expenses  be  tendered.* 

As  in  other  matters  of  County  Court  jurisdiction,  appeals 
lie  to  a  Divisional  Court.® 


were  applicable  to  cost-book  com- 
panies, and  were  formerly  part  of  the 
equitable  jurisdiction,  are  now  abo- 
lished:  r.  5  of  County  Court  (Stan. 
Jur.)  Rules,  1897. 

1  See  ante^  pp.  405  et  seq.  See  also 
8  &  9  Vict.  c.  118  (Inch),  s.  18  ;  26  &  27 
Vict.  c.  49  (Duchy  Manag.),  s.  8. 

9  18  &  19  Vict.  c.  32,  s.  20  (repealed) ; 


59  &  60  Vict.  c.  45,  s.  1. 

»  59  &  60  Vict.  c.  45,  s.  4. 

*  Comp.  Act,  1862,  s.  68. 

»  6  &  7  WiU.  4,  c.  106,  as.  9,  10 
(repealed)  ;  59  &  60  Vict.  c.  45,  s.  1, 

«  See  Jud.  Act,  1873,  s.  45  ;  59  &  60 
Vict.  c.  45,  8.  1.  Previously  to  the 
Jud.  Act,  1873,  appeals  lay  to  the 
Lord  Warden  of  the  Stannaries :  and 
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Where  a  decree,  order,  or  judgment  cannot  be  enforced  Execution, 
within  the  Stannaries,  any  division  of  the  High  Court  may 
issue  process  for  the  recovery  of  the  amount  due.  And 
where  the  debt  or  damages  sought  to  be  recovered  do  not 
exceed  250!.,  any  County  Court,  whether  within  or  beyond 
the  Stannaries,  may  issue  like  process.^  Obedience  to  decrees, 
orders,  or  judgments,  other  than  those  for  the  payment  of 
money,  costs,  charges,  or  expenses,  is  enforceable  by  attachment 
and  committal.^  And,  generally,  all  decrees,  orders,  and  judg- 
ments, made  or  pronounced  in  the  case  of  any  company 
registered  under  the  Comp.  Act,  1862,  or  any  member  or 
agent  of  such  a  company,  may  be  enforced  in  the  same 
manner  as  in  other  cases  ;^  and  in  winding-up  matters  the 
Court  has  the  same  power  of  enforcing  its  orders  as  the 
High  Court,* 

Funds    standing  to   the   credit  of  the   stannary  accounts  Unclaimed 
known  as  (1)  the  Assessionable  Manors  Account,*^  and  (2)  the 
Unclaimed  Moneys  Account,  may  be  invested  in  the  name  of 
the  Paymaster-General   in   Government  securities,   and   the 
income  accumulated.^ 


final  appeals  laj  to  the  Judicial  Com- 
mittee of  the  Priyy  Conncil.  The 
Lord  Warden  was  assisted  bj  two  or 
more  assessors,  who  were  members  of 
the  Judicial  Committee  of  the  Privy 
Coancil,  or  Judges  of  the  Superior 
Courts.  The  Lord  Warden  might, 
however,  have  at  once  remitted  a 
cause  pending  before  him  for  the 
determination  of  the  Judicial  Com- 
mittee. And,  in  winding-up  cases, 
he  might  have  remitted  appeals  to 
the  Court  of  Appeal  in  Chancery  ; 
whose  decision  was  final  without  any 
further  appeaL  See  18  &  19  Vict, 
c.  32,  8.  26  ;  Comp.  Act,  1862,  s.  124  ; 
Stan.  Act,  1869,  s.  32.  By  s.  18  of 
Jud.  Act,  1873,  the  jurisdiction  of  the 
Lord  Warden  was  transferred  to  the 
Court  of  Appeal ;  and  under  the  App. 
Jur.  Act,  1876  (ss.  3,  11),  there  was  a 
final  appeal  to  the  House  of  Lords. 
Previously  to  59  Jc  60  Vict.  c.  45,  no 
appeal  to  the  Court  of  Appeal  was 
allowed,  where  the  debt  or  damages 


sought  to  be  recovered  did  not  exceed 
201, ;  and  where  no  question  of  juris- 
diction, or  of  the  custom  of  mining, 
had  arisen  in  the  Court  below  :  18  & 
19  Vict.  c.  32,  8.  26.  See  also  Stan. 
Act,  1869,  s.  32,  and  West  Devon,  &c., 
Mine,  38  Ch.  D.  51. 

1  18  &  19  Vict.  c.  32,  ss.  9,  10,  and 
Stan.  Act,  1869,  s.  29  (both  repealed)  ; 
59  &  60  Vict.  c.  45,  s.  1.  This  could 
not  formerly  have  been  done  in  the 
case  of  final  decrees  on  the  equity 
side  of  the  Court :  see  Harvey  v, 
Gilbard,  W.  W.  &  H.  552. 

a  Stan.  Act,  1869,  s.  30  (repealed)  ; 
69  &  60  Vict.  c.  45,  s.  1. 

'  Comp.  Act,  1862,  s.  68. 

*  S.  120. 

'  Li  respect  of  moneys  deposited  by 
way  of  security  for  damage  (see  ante^ 
pp.  406, 407),  and  remaining  unclaimed. 

«  Stan.  Act,  1887,  s.  29 ;  59  &  60 
Vict.  c.  45,  8.  2  ;  Ord.  Feb.  5th,  1897. 
The  Registrar  has  also  certain  duties 
to  perform  under  7  &  8  Vict.  c.  105, 
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actions. 


General 
equity  juris- 
diction. 


Rectification 
of  register. 


Winding-up. 


In  personal  actions^  the  jurisdiction  of  the  Stannary  Coarts 
and  of  the  High  Court  has  been  stated  to  be  concurrent.*  But 
the  statement  is  not  supported  by  any  decision;  and  it  is 
conceived,  that,  if  in  the  High  Court  privilege  were  pleaded, 
the  defendant  might  still  rely  on  the  charter  of  88  Ed.  1, '  so 
as  to  oust  the  jurisdiction.* 

As  respects  the  Stannary  Courts  and  the  High  Court,  the 
general  equity  jurisdiction^  of  the  Stannarj'  Courts  appears 
to  be  exclusive.® 

The  jurisdiction  summarily  to  rectify  the  register  of  a 
company,'^  where  a  name  has  been  improperly  entered  or 
omitted,  may  be  exercised  by  a  Judge  of  a  High  Court,  or  by 
the  Stannary  Court,  at  the  option  of  the  applicant.^  The 
option  has  been  apparently  given,  because  it  was  considered 
desirable,  that,  for  the  remedy  of  a  wrong  of  a  very  peculiar 
kind,  the  greatest  opportunity  should  be  afforded,  and  as 
many  doors  as  possible  opened.*  And  the  mere  fact  that  some 
of  the  objects  of  a  company  established  for  working  within 
the  Stannaries  are  to  be  carried  out  beyond  that  district,  does 
not  exempt  the  company  from  the  stannary  jurisdiction ;  at 
all  events  so  far  as  relates  to  the  working  within  the  district.^ 

"  Where  a  company  is  formed  for  working  mines  within  the 
Stannaries,  and  is  not  shown  to  be  actually  working  mines 
beyond  the  limits  of  the  Stannaries,  or  to  be  engaged  in  any 
other  undertaking  beyond  those  limits,  or  to  have  entered  into 
a  contract  for  such  working  or  undertaking,  a  petition  to  wind 
up  the  company,  or  to  continue  the  winding-up  of  the  com- 
pany under  the  supervision  of  the  Court,  shall  be  presented 


relating  to  mines  and  minerals  belong- 
ing to  the  Duchy  of  Cornwall :  see 
ss.  59,  61,  62,  63,  64 ;  59  &  60  Vict, 
c.  45,  s.  1  ;  ante,  pp.  406,  407. 

1  See  anU,  p.  475. 

3  See  Batten  on  Stan.  Act,  1869, 
p.  14. 

3  Ante,  pp.  474,  475. 

*  See  and  consider  Newton  v.  Nan- 
carrow,  15  Q.  B.  154  ;  18  &  19  Vict, 
c.  32,  s.  32.  Prior  to  the  Act  59  &  60 
Vict.  c.  45,  the  jurisdiction  of  the 
Stannaries  Court  and  of  the  County 
Courts  in  personal  actions  was  con- 


current :    see  Newton  f .  Nancarrow 
sup,  144. 

•  See  a/nte,  p.  476. 

•  Batten,  14.  See  Trelawny  r. 
Williams,  2  Vem.  483 ;  Dan.  Gh. 
Pr.  632.  See,  however,  Chester  r. 
Spargo,  18  L.  T.,  N.  S.  314. 

'  See  a/nte,  p.  477. 
8  Comp.  Act,  1862,  s.  35 ;  Penhale, 
&c.,  Co.,  2  Ch.  398. 

•  Penhale,  &c.,  Co.,  tup,  403,  per 
Lord  Cairns. 

^^  Penhale,  Ac.,  Co.,  tup. 
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to  the  Stannaries  Court,  whatever  may  be  the  amount  of  the 
capital  of  the  company,  and  wherever  the  registered  office  of 
the  company  is  situate."^  The  reason  why  concurrent  juris- 
diction has  not  been  given  in  the  latter  case  to  the  High 
Court  is,  that  questions  may  arise  requiring  local  knowledge 
or  local  evidence.^  A  company  formed  to  **  acquire  and  work 
mines  .  .  .  in  the  county  of  Cornwall  or  elsewhere  in  England/' 
and  not  shown  to  be  actually  working  mines  beyond  the  limits 
of  the  Stannaries,  has  been  held  to  be  a  company  **  formed  for 
working  mines  within  the  Stannaries,"®  whether  the  company 
ever  possessed  or  worked  a  mine  within  the  Stannaries  or  not.^ 

Winding-up  proceedings  are  not,  however,  invalid  because  U£Eectof 
commenced  in  the  wrong  Court.^    And  they  may  at  any  time  ^SsewUniSin 
be  transferred  from  one  Court  to  another  ;  or  may  be  retained  ^5*^K  ^^^^ 
in  the  Court  in  which  they  were  commenced,  although  they 
ought  not  to  have  been  commenced  there.^  And  if  any  question 
arises  in  any  winding-up  proceeding  in  a  Stannary  Court,  which 
all  the  parties,  or  one  of  them  and  the  Judge,  desire  to  have 
determined  in  the  first  instance  in  the  High  Court,  a  special 
case  may  be  stated  for  the  decision  of  the  High  Court.^     It 
has  been  held,  however,  that,  where  proceedings  to  wind  up  a 
company,  subject  to  the  Stannary  jurisdiction,  have  been  com- 
menced in  the  High  Court,  they  will  be  transferred  to  the 


1  Comp.  (Winding-up)  Act,  1890, 
8. 1  (4).  Under  the  repealed  a.  81  of 
Comp.  Act,  1862,  the  jurisdiction  of 
the  Stannaries  Court  was  confined  to 
companies  "engaged  in  working" 
mines  within  the  stannary  juris- 
diction. It  was  held  that  these 
words  meant  "now  or  formerly  en- 
gaged in  working ; ''  and  did  not 
apply  where  a  company,  althoagh  it 
had  purchased  a  mine  within  the 
jurisdiction,  had  not  begun  to  work 
it  (see  Silver  VaUey  Mines,  18  Ch. 
D.  472  ;  overruling  East  Bottallack, 
Ac.,  Co.,  34  Beav,  82.  See,  however. 
Re  North  Molton  Mining  Co.,  W.  N. 
1886,  p.  78)  ;  and  a  fortiori^  that  the 
words  did  not  apply,  where  such  a 
company  was  authorised  by  its  memo- 
randum of   association    to    purchase 

M.M. 


mines  in  "  Cornwall  or  elsewhere 
in  England"  (Silver  Valley  Mines, 
sup.). 

a  See  Penhale,  &c.,  Co.,  2  Ch.  403, 
404  ;  Silver  Valley  Mines,  sup.  475. 

8  Re  New  Terras,  &c.,  Co.,  1894,  2 
Ch.  344,  per  Vaughan  Williams,  J. 
See,  however.  Re  Silver  Valley  Mines, 
sup.  473,  475,  476,  where  Jessel,  M.  R., 
and  Cotton,  L.  J.,  said,  that  a  company 
formed  to  work  mines  "  in  Cornwall 
or  elsewhere  "  was  not  formed  for  the 
purpose  of  working  mines  in  Cornwall. 

*  See  Re  New  Terras,  &c.,  Co., 
1894,  2  Ch.  347,  per  Vaughan 
Williams,  J. 

s  Comp.  (Winding-up)  Act,  1890, 
s.  1  (7). 

«  n.  8.  3  (1). 

7  Ih.  s.  3  (3). 
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Stannaiy  Court.^  In  one  case,  the  petitioner  was  ordered  to 
pay  in  any  event  the  cost  of  presenting  the  petition  in  the 
wrong  Court.^  In  another,  the  costs  were  left  to  be  dealt  with 
by  the  Stannary  Judge.® 


Generally. 


Sect.  2.— TIN-BOUNDING. 

The  custom  of  tin-bounding  is  peculiar  to  the  counties  of 
Cornwall  and  Devon.  It  had  its  origin  in  the  ancient  privileges 
granted  to  the  tinners  of  those  counties  ;  which  date,  so  far  at 
least  as  respects  Cornwall,  from  a  period  long  anterior  to  the 
Norman  Conquest ;  and  which  were  from  time  to  time  affirmed, 
both  by  Boyal  charters,  and  at  various  Stannary  Convocations 
or  Parliaments.*  The  custom  can  only,  apparently,  be  exer- 
cised in  respect  of  tin.  If  a  bounder,  in  working  a  tin  mine, 
extracts  copper  from  it  with  the  tin,  he  cannot,  apparently, 
claim  the  copper.^  Both  tinners  and  lords  of  the  soils  are,  in 
Cornwall,  prohibited  under  penalties  from  digging  or  sinking 
shafts  in  highways.^ 


Generally. 


a.— TIN-BOUNDING   IN    CORNWALL. 

(a)  Mutual  Rights  of  Owners  of  Soil  and  Tinners. 

The  right  of  tin-bounding  in  Cornwall  may  be  claimed 
either  in  respect  of  land  of  a  private  person  ;  or  in  respect  of 
land  within  the  seventeen  ancient  assessional  manors.^  And, 
when  claimed  in  respect  of  land  of  a  private  person,  it  may 
be  claimed  either  de  novo ;  or  in  respect  of  land  which  has 
been  anciently  bounded.® 


1  Be  BuUen,  &c.,  Co.,  36  Sol.  J.  260 ; 
Be  New  Terras,  &c.,  Co.,  1894,  2  Ch. 
344. 
>  Be  Bullen,  &c.,  Co.,  gup, 
'  Be  New  Terras,  &c.,  Co.,  tup. 
See    (as   to    the   charters)   ante^ 
p.  474.     See  pp.  z.,  zi.,  of  Introd.  to 
Cone's    Rep.  of    Rowe    r.   Brenton; 
and  the  preface  to  Pearce's  Stannary- 
Laws.     See  also,  generally,   Pearce ; 
and  see  ^'Laws  of  the  Stannaries," 
Line.  Inn  Lib.,  published  at  Truro  by 
Heard  ;  Rogers  t*.  Brenton,  10  Q.  B. 
28  et  seq,^  65.    The  principal  convo- 
cations for  Cornwall  were  those  of  22 


Jac.  1  ;  11  Car.  1  ;  2  Jac.  2  ;  2  Anne ; 
and  26  Geo.  2 :  for  Devonshiref  those 
of  2  Hen.  8  ;  24  Hen.  8  :  25  Hen.  8 ; 
6  Edw.  6  ;  and  16  Eliz.  Convocatioiis 
in  some  instances  apparently  made 
new  laws  as  well  as  presented  old 
customs :    see    Rogers    r.    Brenton, 

9U>p.  31. 

^  Rogers  v.  Brenton,  gup,  56,  per 
Lord  Benman.  Cf.  Doe  v.  Alderson, 
reported  in  Smirke's  Rep.  of  Vice  c. 
Thomas,  42.    See  ante,  p.  399. 

^  Pearce,  52  ;  Laws  of  Stan.  60. 

'  See  ante^  pp.  50,  51. 

»  Laws  of  Stan.  34,  89  ;  Pearce,  37. 
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The  right  of  bounding  de  novo  in  the  land  of  a  private  person  Bounding  <fo 
is  obtained  in  the  following  manner  : — If  the  lord  of  the  soil  Tate  lands, 
of  a  piece  of  waste  land,  in  which  a  tin  mine  exists,  and 
which  is  unbounded,  or  void  of  lawful  bounds,  cannot  or  will 
not  himself  work  it,  any  working^  tinner  may  give  him  three 
months'  notice  in  writing  of  his  own  desire  to  work.  The  lord 
is  then  entitled,  at  any  time  within  the  three  months,  himself  to 
work,  if  he  thinks  proper  to  do  so;  and  so  to  preserve  his 
exclusive  rights.  In  the  event  of  the  lord  not  intervening,  the 
tinner  may,  at  the  next  ensuing  Stannary  Court,  proclaim 
openly  the  bounds  which  he  desires  to  work  ;  the  limits  of  their 
corners ;  the  names  of  his  co-adventurers,  if  any ;  and  all 
other  necessary  particulars  respecting  them  :  proving  the 
notice  to  the  lord,  before  the  proclamation  is  received.  The 
proclamation  is  repeated  at  the  two  ensuing  Stannary  Courts; 
and,  if  the  tinner's  claim  is  not  displaced  before  the  third 
proclamation,  a  writ  of  possession  issues  from  the  Court,  com- 
manding the  bailiff  of  the  Court  to  put  the  tinner  in  possession. 
Possession  is  then  delivered,  and  the  tinner  becomes  entitled 
to  search  for  and  work  ;  and,  for  that  purpose,  to  enter  on  the 
surface,  and  encumber  it  with  buildings,  machinery,  and  refuse 
stuff.^  And  possession  of  one  mine  within  tin  bounds  is  a 
sufficient  possession  of  all  the  mines  within  them.^  But,  sub^ 
ject  to  those  rights,  the  possession  of  the  surface  remains  in 
the  lord.^  It  is  necessary  that  the  bounds  should  have  four 
corners,  consisting  of  twenty-four  turves  or  stones,  six  to  each 
comer;  and  that  they  should  also  have  side  bounds.^  The 
right  de  novo  can  only  be  acquired  in  respect  of  waste  land 


1  The  privilege  is  confined  to  work- 
ing tinners  :  see  Pearce,  37  ;  Laws  of 
Stan.  35.  Officers  and  "great  per- 
sons ''  are  disabled  :  Pearce,  41  ;  Laws 
of  Stan.  41. 

*  See,  as  to  the  statements  in  the 
text,  Laws  of  Stan.  34,  40,  56,  89, 
94 ;  Pearce,  37,  40,  60 ;  R.  t.  St. 
Agnes,  3  T.  R.  480  ;  Rowe  v,  Brenton, 
Cone.  80,  81  ;  Crease  r.  Barrett,  1  Or. 
M.  &  R.  919,  920, 922  ;  Doe  r.  Alderson, 
reported  in  Smirke*s  Rep.  of  Vice  r. 


Thomas,  41,  42  ;  R.  v.  Crease,  11  A.  & 
E.  677  ;  Crease  r.  Sawle,  2  Q.  B.  862, 
865  ;  Rogers  r.  Brenton,  10  Q.  B.  26, 
50—56,  57,  67 ;  Gaved  v.  Martyu,  19 
C.  B.,  N.  S.  732,  751  et  seq, ;  Ivimey  v. 
Stocker,  2  Dr.  &  Sm.  542,  543,  1  Ch. 
396,  397,  403,  404. 

'  See    Doe  r.  Alderson,  1  M.  &  W. 
212. 

*  Ih. 

*  See  Pearce,  50 ;   Laws  of    Stan. 
57. 
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Estate  of 
bounder. 


Dish  or  toll- 
tin. 


while  it  remains  waste.  It  canoot  be  acquired  if  the  waste 
has  once  been  inclosed.^ 

The  land  of  any  private  person,  which  has  been  anciently 
bounded,  may,  if  it  is  vacant,  be  entered  upon  by  any  tinner, 
and  bounded  by  him.^  Such  tinner  must,  at  the  ensuing 
Stannary  Coui*t,  enter  his  proclamation,  and  name  his  co- 
adventurers,  if  any ;  the  limits  of  the  bounds ;  and  the  designa- 
tions of  the  old  and  new  works.®  It  is  not,  however,  necessary 
that  the  land,  when  entered  upon,  should  be  uninclosed.^ 

So  much  of  the  several  and  inclosed  customary  land  within 
the  seventeen  assessional  manors,'^  as  has  been  anciently 
bounded  with  turf,  may  in  like  manner  be  entered  upon.® 

A  tin  bound,  as  such,  cannot,  properly  speaking,  be  made 
the  subject  of  an  action  to  recover  possession.^  But  where  a 
bounder  has  once  worked  and  been  in  possession,  and  has  not 
abandoned  it,  he  is,  in  strictness,  in  case  of  a  wrongful  entry, 
entitled  to  recover  "  the  mine  lying  within  his  bounds  ;  "  even 
where  he  is  not  in  actual  possession  at  the  time.^  The  estate 
of  a  bounder  is,  in  Cornwall,  in  the  nature  of  a  chattel  real.^ 

As  compensation  to  the  owner  of  the  soil,  the  bounder  is  in 
the  great  majority  of  cases  obliged  to  render  him  a  portion 
of  the  produce,  called  the  dish  or  toll-tin.  This  is  usually  a 
fifteenth  ;  ^^  but,  according  to  certain  special  customs,  a  twelfth," 


1  Rogers  r.  Brenton,  10  Q.  B.  50. 

«  Pearce,  37  ;  Laws  of  Stan.  34,  56, 
«9  ;  Crease  r .  Barrett,  1  C.  M.  &  R. 
9?0;  Doe  v.  Alderson,  reported  in 
Smirke's  Rep.  of  Vice  v.  Thomas,  41, 
42  ;  Crease  v.  Sawle,  2  Q.  B.  865,  866 ; 
Rogers  r.  Brenton,  10  Q.  B.  50. 

5  See  Pearce,  26  ;  Laws  of  Stan.  19. 
The  statement  of  Parke,  B.,  to  the 
•contrary  in  Doe  r.  Alderson,  reported 
in  Smirke's  Rep.  of  Vice  v.  Thomas, 
42,  seems  to  be  incorrect. 

*  See  Slip.  n. ',  and  authorities  there 
cited. 

*»  See  ante^  pp.  50,  51. 

8  Pearce,  37  ;  Laws  of  Stan.  34,  89 ; 
Rowe  V.  Brenton,  Cone.  81, 328  ;  Crease 
r.  Barrett,  1  C.  M.  &  R.  920  ;  Crease  v. 
Sawle,  2  Q.  B.  865,  866  ;  Ivimey  v, 
Stocker,  2  Dr.  &  Sm.  542. 

7  See  Doe  v.  Alderson,  1  M.  &  W. 


210  ;  Rogers  r.  Brenton,  10  Q.  B.  53. 
In  Ivimey  v,  Stocker,  2  Dr.  &  Sm.  545 
(reversed,  1  Ch.  396),  V.-C.  Kindersley 
said  that  there  was  no  clear  authority 
on  this  point. 

«  See  Doe  v.  Alderson,  1  M.  &  W.  210 ; 
S.  C.  (in  a  subsequent  stage)  reported 
in  Smirke's  Rep.  of  Vice  v.  Thomas,  39 
(see  pp.  41,  44)  ;  Vice  v.  Thomas,  tup. 
1,  26,  35 ;  Rogers  r.  Brenton,  sup. 
52,  53. 

•  Pearce,  51 ;  Laws  of  Stan.  58 ; 
Vice  V.  Thomas,  sup.  10  ;  Ivimey  f. 
Stocker,  1  Ch.  404,  405.  Cf.,  as  to 
Devonshire,  j:;arf,  p.  491. 

^^  Pearce,  37 ;  Laws  of  Stan.  34.  See 
generally  the  cases  cited,  ax^«,  p.  483, 
n.2. 

"  Rowe  V.  Brenton,  Cone.  81 ;  Crease 
r.  Sawle,  2  Q.  B.  865,  866. 


SECT.  2.] 


TIN-BOUNDING   IN   CORNWALL. 


485 


or  a  tenth.^  In  some  few  cases  the  render  is  made  in  money .^ 
In  order  to  secure  the  due  render,  tinners  are  bound  under 
penalties  not  to  break  tin  at  a  distance  from  their  works.^ 
An  action  for  account  will  lie  in  respect  of  toll-tin.*  And, 
if  it  is  not  rendered  within  three  years,  the  bounds  may  be 
avoided.^  The  person  entitled  to  the  dish  or  toll-tin  is  rate- 
able, as  being  in  receipt  of  a  portion  of  the  mine ;  and  the 
bounder  is  exempt.^ 

The  bounder,  or  some  one  on  his  behalf,  must,  in  order  to  Renewals. 
preserve  his  rights  against   the   owner   of  the  soil,  annually 
renew  the  bounds  by  a  new  cutting  of  the  turves,  as  at  the 
commencement.^     And   keepers   of  bounds   for   others,  who, 
without  giving  notice,  suffer  them  to  become  void  for  want  of 
renewal,  incur  penalties.^      The  obligation  to  renew  applies  to 
side  bounds ;  but  in  case  side  bounds  are  not  renewed,  while 
head  bounds  are  renewed,  the  side  bounds  only  are  liable  to  be 
lost.'     However,  if  the  day  of  renewal  is  allowed  to  slip,  it, 
may,  subject  to  the  right  of  the  owner  of  the  soil  to  re-enter 
be  naade  good  by  a  subsequent  renewal  before  any  intervention 
by  a  rival  tinner. ^^     Bounders  and  keepers  of  bounds  for  others 
are  obliged,  under  penalties,  upon  request  by  the  owner  of  the 
soil,  to  show  the  corners  of  their  bounds,  and  to  disclose  the 
day  of  renewal." 


1  Crease  v.  Barrett,  1  Cr.  M.  &  R. 
919,  920,  925 ;  R.  v.  Crease,  11  A.  &  £. 
677. 

•  Rowe  t,  Brenton,  Cone.  81.  Be- 
sides the  toll-tin  a  fine  was  also 
fornaerly  paid  ;  but  this  payment 
has  long  since  ceased :  see  Rowe  r. 
Brenton,  Cone.  319.  As  to  the  "land 
dole,"  see  Pearce,  50 ;  Laws  of  Stan. 
57. 

'  Pearce,  57  ;  Laws  of  Stan.  71. 

*  See  Trelawny  v,  Williams,  2  Vem. 
483. 

^  Laws  of  Stan.  95. 

*  This  was  so  before  the  Rat.  Act, 
1874  (see  R.  r.  St.  Agnes,  3  T.  R.  480  ; 
B.  r.  Crease,  11  A.  &  E.  677  ;  R.  v. 
Todd,  12  ih.  816 ;  Crease  v.  Sawle,  2 
Q.  B.  862,  886)  ;  and  the  law  has  not 
been  'changed :    see  Rat.  Act,   1874, 


s.  13  ;  Van  Mining  Co.  r.  Llanidloes,  1 
Ex.  D.  310.  The  toller  usually  takes 
the  toll-tin  to  a  blowing-house,  wheie 
it  is  weighed  and  purchased.  The 
particulars  are  then  entered  in  the 
blowing-house  books,  and  are  open  to 
inspection.  See  Crease  v.  Barrett,  1 
Cr.  M.  &  R.  919,  923,  924,  where  the 
admissibility  of  such  entries  in  evidence 
was  in  question. 

7  See  Pearce,  37,  50  ;  Laws  of  Stan. 
34,  57.    See  aiUe,  p.  483. 

8  Laws  of  Stan.  90,  91. 

»  Pearce,  50  ;  Laws  of  Stan.  57. 

10  Pearce,  26 ;  Lawe  T>f  Stan.  20. 
See  Doe  v.  Alderson,  reported  in 
Smirke's  Rep.  of  Vice  r.  Thomas,  43, 
44. 

"  Laws  of  Stan.  91,  95. 
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WorkinfTS. 


Transfer  and 
devolution. 


Working  and 
contribution. 


And  although  the  bounder  is  not  compelled  to  continuous 
working  with  absolute  strictness,  and  is  allowed  a  reasonable 
time  for  consideration,  preparation,  and  due  selection  of  places 
and  planes,  he  must  not  cease  to  pursue  in  good  faith  his 
original  object.  If  he  does,  the  owner  of  the  soil  may  resume 
his  exclusive  rights.^ 

Tin-bounds  may  be  the  subject  of  assignment,  settlement, 
or  demise.^  And  it  is  not  an  uncommon  thing  for  bounders, 
instead  of  working  the  mines  which  they  have  bounded,  to 
let  them  out  to  other  persons  to  do  so  :  upon  the  terms  of 
receiving  either  a  money  rent ;  or  a  certain  proportion  of  the 
produce,  called  the  "  farm-tin."^  In  the  latter  case  the  persons 
receiving  are  rateable,  as  being  in  receipt  of  a  portion  of 
the  mine  ;  and  the  persons  paying  are  exempt.*  Tin-bounds 
may  also  be  the  subject  of  bequest;*^  and  they  may  be  liable 
to  the  payment  of  debts  and  legacies.^  Being  an  estate  in 
the  nature  of  a  chattel  real,  they  have  always  passed  to 
executors.' 

(fi)  Mutual  Rights  of  Co-adventurers. 

If  any  co-adventurer  refuses  to  set  his  part  to  farm,  or 
bring  in  his  men  to  work,  or  pay  his  contribution  to  the 
expenses,  the  other  adventurers  to  the  extent  of  one-half  in 
value  may  give  him  notice  to  do  so.  If  the  notice  is  not 
complied  witli,  he  will  be  excluded  from  the  bounds  and  the 
adventure.  And,  in  that  event,  he  will,  in  general,  be  only 
entitled  to  the  usual  and  accustomed  farm  in  proportion  to  his 
share.  But,  if  the  other  adventurers  have  set  their  parts,  he 
will  be  entitled  to  a  proportion  of  the  reserved  farm,  or  of  the 
usual  farm,  at  his  election.® 


1  Laws  of  Stan.  95,  106  ;  Rogers  i. 
Brenton,  10  Q.  B.  64. 

3  Rogers  r.  Brenton,  10  Q.  B.  64  ; 
Vice  r.  Thomas,  Smirke^s  Rep.  12  ; 
Doe  r.  Aldei*8on,  reported  in  ib.  43 ; 
S.  C.  1  M.  &  W.  210. 

3  Pearce,  40  ;  Laws  of  Stan.  40,  96  ; 
Ivimey  r.  Stocker,  2  Dr.  &  Sm.  642,  1 
Ch.  397.  Where  there  is  a  doubt 
whether  lands  are  under  bound  or  not, 
it  is  not  uncommon  to  take  a  lease 
both  from  the  party  supposed  to  be 


bound-owner  and  from  the  lord :  see 
R.  r.  Crease,  11  A.  &  B.  683,  per  Cole- 
ridge, J. 

*  See  R.  r,  St.  Agnes,  3  T.  R.  480. 
See  a7itej  p.  485,  n.*,  and  the  authorities 
there  cited. 

*  Rogers  r.  Brenton,  ttup. 

*  Pearce,  51  ;  Laws  of  Stan.  68. 

■^  Ib,  ;  Ivimey  r.  Stocker,  1  Ch.  404  : 
see  ante^  p.  484. 
«  Pearce,  40 ;  Laws  of  Stan.  40,  96. 
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Adventurers  may  bring  in,  in  proportionate  parts,  their  own  Supply  of 

goods — Bftlo  of 
goods  for  the  purposes  of  the  working ;  the  prices  for  which  interest. 

are  fixed  periodically,  and  notified  to  the  adventurers  or  their 
agents.^  Any  co-adventurer,  who  sells  his  interest,  must  notify 
the  name  of  the  purchaser  to  the  others.^ 

If  any  co-adventurer  defrauds  the  other  adventurers,  he  is  Fraud, 
liable  to  damages  and  a  fine.^  And  if  any  co-adventurer  fraudu- 
lently suffers  an  old  bound  to  become  vacant  by  non-renewal, 
and  then  renews  on  his  own  account,  the  renewal  enures  for 
the  benefit  of  the  adventurers  who  are  not  privy  to  the  fraud  ; 
and  the  person  committing  the  fraud  is  liable  to  forfeit  20Z.^ 

(y)  Bounders  and  other  Tinners. 

Any  tinner,  who  has  been  in  possession  for  a  year  and  a  day,  Titles, 
is  not  allowed  to  be  dispossessed  without  a  verdict.  Indeed, 
whoever  first  enters  gains  a  right  of  property,  although  not  a 
yetu"  and  a  da}'  in  possession,  until  the  title  of  the  rival  claimant 
is  detei*mined.  But  the  fruits  of  the  bounds  are  protected  for 
the  benefit  of  the  person  ultimately  proving  his  title.^ 

Where  the  owners  of  bounds  leave  them  unwrought  for  Tinners  and 
twelve  months,  other  tinners  may,  if  they  give  the  owners  bouj^s!^ 
notice  of  their  desire  to  work,  and  the  ownei"S  do  not  within 
two  months  resume  the  working,  enter  and  work  them.  But 
they  must,  in  the  case  of  a  "  dry  work,"  pay  to  the  owners 
one-seventh  of  a  "dish ;  "  and,  in  the  case  of  a  **  water-work," 
one-ninth.  And  they  must  give  security  that  they  will  work 
properly.  And,  in  the  event  of  an  improper  working,  the 
owners  may  re-enter.® 

Tinners  may  not  carry  away  tin  stuff  from  adjoining  bounds.  Trespass. 
If  they  do,  a  remedy  may  be  had  in  damages.  And,  where  it 
is  suspected  that  there  has  been  a  breaking  of  bounds,  the 
owner  may,  on.  giving  notice,  go  down  and  measure  the  ground 
in  the  bounds  of  the  supposed  trespasser ;  and,  on  resistance 
by  the  latter,  he  may  obtain  an  order  for  that  purpose  from  the 

*  Pearce,  51  ;  Laws  of  Stan.  58.  *  Pearce,  41  ;    Laws  of  Stan.  41,  42, 
"  Laws  of  Stan.  69.                                   66,  67. 

■  Pearce,  57  ;    Laws  of  Stan.   70,  »  Laws  of    Stan.    47,  48,   91—93 : 

107.  Pearce,  44  ;  Vice  v.  Thomas,  Smirke, 

*  Pearce,  42  ;  Laws  of  Stan,  42,  90.        13,  30. 
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Stannarj  Court.  The  party  disobeying  such  an  order  may  be 
fined.  If,  after  measurement,  it  appears  that  there  has  been 
a  breaking  of  bounds,  or  that  the  fact  is  doubtful,  a  trial  may 
be  had,  and  an  interim  injunction  obtained.^ 


Customary 
right  of  using 
and  diverting 
water — 
streaming  for 
tin. 


Ivimey  v. 
Stocker. 


(8)  Rights  in  Respect  of  Water. 

Bounders  are  entitled  by  custom  to  the  free  use  of  the  water 
over  the  whole  of  the  district  within  their  bounds  ;  and  to 
the  right  of  diverting  that  water  into  other  streams.^  Indeed, 
**  streaming  for  tin,"  which  is  a  process  for  obtaining  grain  tin 
by  means  of  washing,®  is  almost  always  a  necessary  part  of  their 
operations;  and,  for  this  purpose,  "streamers  for  tin"  usually 
secure  a  conduit  of  water  from  the  nearest  stream.*  Bounders 
may,  moreover,  carry  an  adit  for  the  passage  of  water  through 
other  men's  bounds  in  waste  lands  without  leave ;  although 
they  cannot,  of  course,  claim  any  benefit  in  any  tin  which 
they  may  break.  But  they  may  not  carry  an  adit  through 
other  men's  several  lands  without  leave  and  payment.^  How- 
ever, bounders,  who  disturb  **  pot-water,"  or  divert  water  from 
an  ancient  mill,  are  liable  to  an  action;  and  bounders,  who 
maliciously  divert  water,  are  liable  to  penalties.®  And  bounders 
cannot,  invito  domino,  cause  a  stream  of  water  to  be  made  to 
flow  from  other  lands  over  the  lands  bounded.  For  such 
water,  although  it  may  be  beneficial  to  them,  may  be  injurious 
to  the  owner  of  the  soil.^ 

Where  bounders  have,  from  before  the  time  of  living 
memory,  used  for  the  purposes  of  their  works  the  water  of  an 
artificial  watercourse  arising  in  the  land  of  another  person, 
the  right  to  the  use  of  the  watercourse  is  presumed  to  be  a 
right  belonging  to  the  land  in  which  the  bounders  are  exercising 
their  customary  privileges  ;  and  not  a  right  conceded  to  them 
as  bounders.     If,  therefore,  the  bounders  abandon  their  works. 


1  Laws  of  Stan.  97.  Whoever 
forcibly  enters  on  tin  works,  and  dis- 
turbs the  workers,  is  liable  to  penal- 
ties and  a  fine :  Pearce,  45  ;  Laws  of 
Stan.  48. 

a  Rogers  r.  Brenton,  10  Q.  B.  67  ; 
Gaved  v.  Martyn,  19  C.  B.,  N.  S.  732, 


751  et  seq. 
8  See  Hext  r.  Gill,  7  Ch.  704. 

*  See  Pearce,  xiii. ;  Rogers  r.  Bren- 
ton, sup. 

*  Pearce,  44  ;  Laws  of  Stan.  46. 
«  Laws  of  Stan.  104. 

'  Ivimey  r.  Stocker,  1  Ch.  405,  409. 
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the  right  to  the  use  of  the  watercourse  enures  for  the  benefit 
of  the  owner  of  the  soil ;  and  the  owner  of  the  land  in  which 
it  arose  will  not  be  permitted  to  divert  it.^  And  the  mere 
fact,  that  the  owner  of  the  land  in  which  it  arose  was  also  one 
of  the  bounders,  does  not  create  a  unity  of  possession ;  so  as 
to  extinguish  the  right.^ 

Bounders  are  entitled  by  custom  to  wash  their  minerals  in   Customary 

1  i»  'i-i-ii  -I  11  right  of  waah- 

the  streams  of  water  withm  their  bounds ;  and  to  send  down  iDg  minerals, 
such  streams  the  sand,  stones,  rubble,  and  other  stuflF  dislodged  ?JL  ggjad,  &a" 
in  the  process  of  the  workings.^  And  this  right  exists  even  in 
the  case  of  natural  surface  streams ;  and  although  its  exercise 
may  either  foul  or  obstruct  them,  to  the  damage  of  other 
riparian  owners.*  They  must  not,  however,  in  exercising  the 
right,  injure  rivers,  or  lands  adjoining  rivers.  And  if,  as  a 
consequence  of  its  exercise,  lands  become  overflowed  by  a 
river,  they  are  bound,  within  two  days  after  receiving  notice 
from  any  person  thereby  injured,  to  clear  the  river ;  and,  in 
default,  are  liable  to  damages  and  a  fine.^  And,  for  the  pro- 
tection of  the  havens  and  ports  of  Cornwall,  persons,  who 
stream  for  tin  near  any  waters  or  rivers  flowing  into  such 
havens  or  ports,  are  under  a  statutory  obligation  to  prevent 
the  dislodged  sand,  stones,  gravel,  and  rubble  from  being 
conveyed  into  such  havens  and  ports ;  and  this  obligation  is 
enforceable  under  penalties.® 

Bounders  are  not  entitled  to  let  off   water  through  other  Discharging 
men's  adits  without  leave  and  payment.^ 

"Streaming  for  tin"  is  necessarily  carried  on  entirely  by  When  right 
means  of  open  workings ;  and  it  usually  appears  to  result  in  grant. 
as  complete  a  destruction  of  the  surface  as  takes  place  in  the 
case  of  quan-ying.®      The  right   is   sometimes   claimed,   not 
under  the  custom,  but  under  a  grant  or  reservation.     It  is 
probable  that  a  reservation  in   the  terms  contained    in   the 


»  lb.  396,  404,  &c.  ;  reversing  S.  C.  «  Laws   of    Stan.   105.      No    such 

2  Dr.  &  Sm.  537.  notice  appears  to  have  been  given  in 

*  Ivimey  r.  Stocker,  1  Ch,  408.     See  Carlyon  r.  Levering,  sup. 

further,  as  to  this  case,  aide^  p.  444.  ^  23  Hen.  8,  c.  8,  s.  1  ;  27  Hen.  8, 

*  See  Carlyon  r.  Lovering,  1  H.  &  c.  23,  s.  2. 

X.  784.  '  Pearce,  44  ;  Laws  of  Stan.  46. 

*  Ih,    The  custom  is  not  unreason-  ^  See  Hext  r.  Gill,  7  Ch,  704. 
able  :  see  ante^  p.  450. 
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instrument  in  question  in  Hext  v.  GiK/  is  insufficient  to  confer 
the  right.^ 


Validity  of 
costom  has 
been  doubted 


But  probably 


(c)   Validity  of  Custom. 

The  validity  of  the  custom  of  tin-bounding  in  Cornwall  has 
been  judicially  doubted,  on  the  ground  that  it  involves  a  claim 
by  custom  to  a  right  of  profit  a  prendre  in  alieno  solo,^  And 
in  other  respects  the  custom  has  been  said  to  be  also  open  to 
objection.  It  has  been  objected  (2)  that  no  evidence  has  ever 
been  adduced  which  prescribes  any  limit  to  the  area  capable 
of  being  bounded :  (3)  that,  if  a  large  area  is  inclosed,  it  is 
uncertain  what  extent  of  working  within  it  will  satisfy  the 
custom :  (4)  that  the  custom  asserts  a  right  not  merely  to 
take,  but  to  search  for ;  and  that  it  may,  therefore,  seriously 
affect  titles  to  land,  although  not  actually  containing  tin: 
(5)  that  the  exercise  of  the  custom  may  destroy  any  mineral 
which  may  be  mixed  with  tin :  and  (6)  that,  in  lands  of 
customary  tenure,  toll  is  payable,  not  to  the  customary  tenant 
who  may  alone  be  injured  by  the  workings,  but  to  the  lord 
who  may  sustain  little  or  no  injury.* 

It  cannot  be  doubted  that  these  are  weighty  objections.    It 


on  insufficient  jjj^g  however,  been  expressly  decided  that  the  first  of  them 

grounds.  >  »  r  . 

is  immaterial.^  It  may  be,  that  the  right  of  tin-bounding 
involves  a  claim  by  custom  to  a  right  of  profit  a  prendre. 
But  it  is  not  therefore  bad.  If  it  were  not  claimable  by 
custom  it  would  not  be  claimable  at  all  ;^  except,  perhaps,  as 
part  of  the  local  law  of  a  particular  district.'  For  it  is  in- 
capable of  acquisition  by  prescription.®  It  has,  however,  been 
broadly  stated,  that  the  right  of  tin-bounding  is  not  in  fact  a 
right  of  profit  a  prendre  ;  but  is,  on  the  contrary,  an  interest 
in  the  land  itself.     A  right  of  profit  a  prendre  is  merely  the 


^  See,  as  to  this,  atite^  p.  410. 

«  See  Hext  r.  Gill,  7  Ch.  717,  718, 
per  Mellish,  L.  J. 

»  See  A.-G.  r.  Mathias,  4  E.  &  J. 
691  :  see  aTUe^  pp.  98  et  itpq. 

*  See  Rogere  r.  Brenton,  10  Q.  B. 
66—68. 

*  Rogers?".  Brenton,  10  Q.B.  26.  See 
also  Gaved  r.  Martyn,  19  C.  B.,  N.  S. 


752,  757  ;  Ivimey  r.  Stocker,  1  Ch. 
403. 

^  Rogers  r.  Brenton,  tup.  62 :  of.  the 
case  of  copyholders,  ante,  pp.  98,  99. 

7  See  Doe  r.  Alderson,  reported  in 
Smirke's  Rep.  of  Vice  v,  Thomas,  40 ; 
Gaved  r.  Martyn,  gup.  767. 

^  Rogers  r.  Brenton,  tup.  60,  61 : 
see  ante  J  p.  99. 
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privilege  of  digging  a  part  of  another's  soil  for  a  special  purpose ; 
and  a  right  to  take  the  whole  of  a  particular  product  at  the 
taker's  discretion,  as  the  right  of  tin-bounding  is,  cannot,  it  has 
been  stated,  be  properly  so  described.^    If  these  statements  are 
correct,  they  furnish  of  themselves  a  complete  answer  to  the 
first  objection.     The  second  and  third  objections  may  probably 
be  answered  by  saying,  that  reasonableness   must  determine 
both  the  area  capable  of  being  bounded,  and  the  extent  of 
working  necessary  to  satisfy  the  custom.      The   fourth   and 
fifth   objections   may  be   answered    by   saying,    that   the   in- 
conveniences  or   hardships    in    question    are    of    themselves 
insufficient  to  establish  the  invalidity  of  the  custom.     And 
the  sixth  objection  may  probably  be  answered  by  saying,  that 
arguments  based  on  hardship,  which  might  with  propriety  be 
applied  to  the  case  of  ordinary  persons,  cannot  with  equal 
propriety  be  applied  to  the  case  of  customary  tenants.     Inde- 
pendently of  these  considerations,  it  may  be  said  to  be  for  the 
benefit  of  the  public,  that  minerals  should  not  remain  locked 
up  in  the  bowels  of  the  earth.^ 

*.— TIN-BOUNDING  IN  DEVONSHIRE. 

<a)  Mutual  Rights  of  Owners  or  Occupiers  of  Soil  and  Tinners. 

No  tinner  is  entitled  to  work  in  meadow  grounds  (except  Generally, 
in  places  where  tin  has  usually  been  wrought)  ;  or  in  any 
orchard,  mansion  house,  or  buildings,  or  in  any  curtilages 
belonging  thereto ;  or  in  any  tillage  land ;  or  in  an}*^  land, 
where  grain  or  corn  is  grown ;  without  licence  both  of  the  lord 
of  the  soil  and  of  the  tenant  in  occupation ;  on  pain  of  for- 
feiting 51.  and  treble  damages.^  Subject  to  this,  any  tinner 
may  dig  tin,  wherever  it  may  be  found,  in  Devonshire;  and 
any  person  who  hinders  him  is  liable  to  a  penalty  of  40Z.* 

The  estate  of  a  bounder  is,  in  Devonshire,  an  estate  in  fee  Estate  of 
simple.5  ^"°^"'- 

'  See  Elton  on  Commons,  111,  115  c.  32,  s.  17. 

—117.  8  pearce,  248. 

'  See  Rogers  v.  Brenton,  sttp.  60.  *  lb.  190  :  cf.,  as  to  Cornwall,  anfr, 

The  custom  has  been  recognised,  al-  pp.  483,  484. 

though  not  unreservedly,  by  statute  :  *  Pearce,  196,  202,  215  :    cf.,  as  to 

see  6  &  7  Will.  4,  c.  106,  s.  43  ;  7  &  8  Cornwall,  ante,  p.  484. 
Vict.  c.  105,  ss.  32,  84  ;  18  &  19  Vict. 
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Dish. 


Renewals. 


Workings. 


Transfer  and 
devolution. 


Working  and 
contribution. 


Fraud. 


Tinners  and 

unrenewed 

bounds. 


The  tenth  part  of  the  profit  of  tin  worked  in  any  meadow, 
pasture,  or  tillage  belongs  to  the  lord  of  the  soil  and  the 
tenant  in  occupation  in  equal  shares.^ 

Bounders  are  obliged,  in  order  to  preserve  their  rights,  to 
renew  their  bounds  yearly  between  the  feasts  of  St.  Peter 
Advincula  and  St.  Michael  the  Archangel.  ^ 

Bounders  must  not,  in  working,  injure  any  timber  or  woods; 
without  the  licence  both  of  the  lord  of  the  soil  and  the  tenant 
in  occupation ;  on  pain  of  forfeiting  52.,  and  treble  damages.^ 
And  they  are  obliged  to  level  all  wrought  places  in  meadows 
within  one  year ;  but  not  so  as  to  injure  the  conveyance  of 
water  to  or  from  any  works.* 

Tin-bounds  in  Devonshire  may  be  the  subject  of  conveyance 
or  devise.^  Being  fee  simple  estates,  the  beneficial  interest 
devolves,  on  intestacy,  on  the  heir-at-law.  And  if  the  heir  is 
under  sixteen  years  of  age  when  his  title  accrues,  the  next-of- 
kin  or  some  nominee  of  the  father  or  mother,  enters  and  works ; 
and  accounts  to  the  heir  when  he  attains  sixteen.^ 

(j3)  Mutual  Rights  of  Co-adventurers. 

Any  co-adventurer  may  work  in  his  own  work  for  his  own 
part.''  Every  co-adventurer  is  bound  to  contribute  to  the 
expenses  ;  and,  if  he  refuses  to  do  so,  he  will  be  disentitled  to 
share  in  the  profits.®  Any  gift  or  conveyance  of  his  interest, 
made  for  the  purpose  of  escaping  contribution,  is  void.^ 

If  any  co-adventurer  colludes  with  a  stranger  to  defraud  the 
other  adventurers  by  allowing  the  stranger  to  ** pitch  "  new 
bounds  without  informing  the  other  adventurers,  he  is  liable  to 
forfeit  his  share,  and  pay  a  penalty  of  20Z.  And  the  stranger 
is  liable  to  a  similar  penalty .^^ 

(y)  Bounders  and  other  Tinners. 

If  bounders  fail  to  renew  at  the  prescribed  time,"  other 
tinners   may    "pitch"   before  the  feast   of  All    Saints  next 


1  Pearce,  249  :  cf.,  as  to  Cornwall, 
ante^  pp.  484,  485. 

a  Pearce,  200,  257  :  cf .,  as  to  Corn- 
wall, ante  J  p.  485. 

»  Pearce,  248. 

*  Jb.  249. 

*  lb.  196,  223. 


6  lb,  194 :    see  ante,  p.  491.    See 
further,  as  to  infants,  Pearce,  195. 

7  Pearce,  197. 

8  li,  214. 

9  lb.  210. 
w  lb.  194. 
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following.  They  must  then  give  warning  to  the  bound-owners. 
And  they  must  enter  the  name  of  the  "  pitch  "  in  the  books 
of  the  Stannary  Court  the  next  time  it  meets;  with  their 
own  names,  those  of  their  co-adventurers,  those  of  the  owners, 
and  the  day  and  place  of  warning.  Proclamations  are  then 
made  in  the  Court;  and  the  owners  are  entitled  to  come  in, 
and  prove,  if  they  can,  that  no  default  has  been  made.  And, 
on  their  failure  to  do  so,  the  title  of  the  "  pitchers "  is 
established.^ 

Taking  tin  from  tin  works  is  prohibited.     If  it  is  improperly  Trespass 
taken,  an  action  will  lie  to  recover  it.^ 

(8)  Rights  in  respect  of  Water. 

Bounders  are  entitled  by  custom  to  carry  water  to  and  from  Rights  in 

respect  of 

their  works  in,  over,  or  through  meadows,  orchards,  woods,  water. 
groves,  and  other  land  f  and  any  person  hindering  them  is 
hable  to  a  penalty  of  40Z.*  They  are  not,  however,  entitled 
to  divert  water  from  streams  into  their  mines,  and  for  that 
purpose  to  dig  trenches  over  other  persons'  lands.^  And 
"  streamers  for  tin  "  are  not  allowed  to  injure  the  works  of 
other  tinners.^  And  the  same  provisions  exist  for  the  pro- 
tection of  the  havens  and  ports  of  Devonshire,'^  as  of  Cornwall.® 

(c)   Validity  of  Custom. 

So  far  as  the  custom  of  tin-bounding  in  Devonshire  is,  as  in  The  custom  is 
the  case  of  many  descriptions  of  land  it  is,  a  custom  to  take  j^^d!  ^ 
the  soil  of  another  person  without  compensating  him,  it  is 
wanting  in  the  element  of  reasonableness ;  and  without  doubt 
is  accordingly  invalid.® 

1  Pearce,  200  et  seq.,  257.  »  Ante,  p.  489. 

«  /ft.  211.  »  See  Rogers  v.  Brenton,  10  Q.  B. 

B  /ft.  190|  249.  68.    It  is  only  in  the  case  of  meadows, 

^  /ft.  190.  pastures,  and  tillages,  that  a  portion 

>  Bastard  v.  Smith,  2  M.  &  Rob.  of  the  profit  goes  to  the  lord  of  the 

129.  soil  and  the  tenant  in  occupation  :  see 

^  Pearce,  204,  205.    As  to  **  stream-  a^^,p.  492.     See  and  consider  Bastard 

ers,"  see  ante,  p.  488.  r.  Smith,  2  M.  &  Rob.  129  ;  S.  C.  5 

'  23  Hen.  8,  c.  8,  s.  1  ;  27  Hen.  8,  A.  k  E.  827.    Cf.,  as  to  Cornwall, 

c.  23,  s.  2  ;  Pearce,  204,  205,  242.  ante,  pp.  490,  491. 
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Sect.  3.— OTHER  RIGHTS  AND  CUSTOMS. 
Title  to  The  lord  of  a  manor  in  Cornwall  may,  it  seems,  by  con- 

manonal  "^  ^ 

mines.  veyance  and  acts  of  ownership,  establish  his  right  to  all  tin 

mines  within  the  manor ;  although  under  the  freehold  tene- 
ments thereof.^ 
Leases  and  Where  an  agreement  was  entered  into  in  writing  for  a  tin 

sett  in  Cornwall,  and  no  time  was  fixed  for  its  duration,  the 
duration  was,  by  the  custom  of  the  Stannaries,  said  to  be 
as  long  as  the  adventurers  were  willing  to  work.^  Where 
adventurers,  entitled  to  mining  concerns  in  Cornwall  under 
leases  or  licences,  allow  more  than  a  year  and  a  day  to  pass 
without  working,  the  leases  or  licences  become,  it  is  said, 
avoided  by  the  usage  of  the  Stannaries ;  and  the  lessor  or 
grantor  may  re-enter.® 
Devolution  of  Where  toll,  or  a  proportionate  part  of  ore,  is  reserved  as 
^^^^  a  rent  upon  a  mining  lease  in   Cornwall,  made  by  a  tenant 

for  life  under  a  power,  the  benefit  of  it,  as  in  the  case  of  a 
money  rent,  devolves  upon  the  remainderman.*  And,  where, 
upon  a  lease  of  mines  being  granted  by  a  tenant  for  life  under 
a  power,  a  toll  of  one-sixth  of  the  produce  was  reserved ;  and  a 
power  was  reserved  to  the  lessor  to  take  up  at  any  subsequent 
time  another  sixth,  upon  payment  of  a  proportion  of  the 
expenses  up  to  that  time  incurred,  and  upon  agreeing  to  pay 
a  proportion  of  the  future  expenses;  ^it  was  held  that  the 
benefit  of  this  power  devolved  upon  the  remainderman.* 
Drainage  adit.       No  custom  exists  in  Cornwall,  by  virtue  of  which  an  adit 

once  artificially  made  for  draining  a  mine  may  always  be  used 
for  that  purpose ;  so  as  to  prevent  rights  to  the  prejudice  of 
that   purpose    from   being  acquired  in  respect  of  the   water 
issuing  from  the  adit.'' 
Evidence  of  Evidence  of  what  has  taken  place  in  one  manor  in  Cornwall 

custom.  Qj,  Devonshire  may,  it  seems,  be  admitted  for  the  purpose  of 

explaining  or  showing  the  custom  in  another ;  even  where  the 

1  See  Cortis  r.  Daniel,  10  East,  273.  ^  Such  a  power  was,  in  the  mining 

>  Tielawny  t*.  Williams,    2    Veni.  yemacular  of   Cornwall,  known  as  a 

484  :  cf .  Basset  t'.  Basset,  Amb.  843.  "  pleasure  dole." 

8  See  Norway  r.  Rowe,  19  Ves.  146.  •  Basset  t?.  Basset,  Amb.  843. 

«  Basset    v.    Basset,     Amb.    843  ;  ^  See  Magor  r.  Chadwick,  11  A.  & 

CampbeU  t?.  Leach,  %b,  748.  E.  571  ;  see  pp.  672,  673,  681,  584. 
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question  is  with  respect  to  the  right  to  minerals  as  between  a 
lord  and  the  tenant.^  And  the  ancient  answers  of  conven- 
tionary  tenants  of  one  of  the  seventeen  ancient  assessional 
manors'  of  Cornwall,  stating  the  rights  of  the  lord,  have  been 
received  in  evidence  against  the  freeholders  of  the  manor  f 
the  custom  of  mining  in  a  particular  distinct  having  been  in 
question  ;  and  the  conventionary  tenants  having  been  persons 
who  had  a  competent  knowledge  on  the  subject,  and  who  were 
consulted  as  such.^ 


Sect.  4.— THE   COST-BOOK  SYSTEM  AND  CORNISH  AND 

DEVONSHIRE  COMPANIES. 

a.  —GENERALLY— REGISTRATION— MANAGEMENT. 

(a)  Generally, 

Cost-book  companies  were  first  known,  and   they    chiefly  Cost-book 
exist,  in  Cornwall  and  Devon.     In  fact,  almost  every  open  usually,  but 
mine  in  those  counties  is  or  was  formerly  worked  on  the  cost-^  Coriii^"'^or"* 
book  system;^  and  every  mining  association  therein  is  or  was   ^^Ton. 
formerly  presumed  to  have  been  formed  on  that  system,  in  the 
absence  of  express  agreement  to  the  contrary.^      Cost-book 
companies  are  not,  however,  peculiar  to  Cornwall  and  Devon. 


^  See  Bowe  r.  Brenton,  8  B.  &  C. 
758  ;  Anglesey  v.  Hatherton,  10  M.  & 
W.  237.  Cf.  Ely  r.  Warren,  2  Atk. 
189.  This  fonns  an  exception  to  the 
general  lule  :  see  ante,  p.  100. 

'  See  ajite,  p.  50. 

'  See  Grease  v,  Barrett,  1  Cr.  M.  & 
R.  919. 

*  See  lb.  pp.  928—930.  It  was  for- 
merly necessary  to  coin  tin  in  Corn- 
wall, and  duties  in  respect  of  the 
coinage  were  payable  to  the  Crown  : 
see  Vice  v,  Thomas,  Smirke*s  Bep., 
App.  89.  But  by  1  &  2  Vict  c. 
120  the  necessity  for  coinage  was 
abolished :  the  duties  on  the  coinage 
were  made  to  cease  :  an  annual  sum 
payable  to  the  Crown  was  substituted 
therefor  ;  and  provision  was  made  for 
the  payment  of  new  duties  of  customs 
on  tin  and  tin  oxe  in  reduction  of  the 
duties,  which  were  previously  payable : 


see  ss.  1—8  inclusive.  And  by  2  & 
3  Vict.  c.  58,  s.  1,  provision  was  made 
for  an  assessment  on  tin  ore  in  Corn- 
wall. The  Crown  had  also  formerly 
(as  in  strictness  it  still  has)  the  right 
of  pre-emption  of  tin  in  Cornwall. 
This  right  was  not  by  prerogative,  but 
was  an  "ancient  right  and  inherit- 
ance" (Case  of  Stannaries,  12  Rep.  9). 
It  was  enforced  as  lately  ax  the 
eighteenth  century.  The  price  and 
terms  were  usually  settled  by  negotia- 
tion between  the  Crown  on  the  one 
side,  and  the  tinners  represented  by 
the  Stannary  Parliaments  on  the  other : 
see  Rogers  r.  Brenton,  10  Q.  B.  38, 
n.  (c)  :  see  also  Vice  v,  Thomas, 
Smirke's  Rep.,  App.  91. 

«  Proc.  in  Stan.  (1856),  Introd.  Not., 
p.  21. 

«  lb.  p.  28. 
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[chap.  TEL. 


Comp.  Act 
1862. 


They  have  existed  in  other  parts  of  England  ;^  in  Wales ;'  in 
Ireland  ;  ^  and  even  in  the  colonies.* 

The  legality  of  concerns,  formed  before  the  commencement 
of  the  Comp.  Act,  1862,  and  worked  on  the  cost-book  system 
in  Wales,  or  in  other  parts  of  England  than  Cornwall  or 
Devon,  cannot  be  disputed ;  no  matter  of  what  numbers  their 
proprietary  may  consist,  and  although  they  may  not  be 
registered  under  that  Act.^  No  mining  partnership,  con- 
sisting of  more  than  twenty  persons,  can,  however,  be  formed 
since  that  Act,  unless  it  is  registered  under  it ;  or  is  formed 
in  pursuance  of  some  other  Act,  or  of  letters  patent ;  or  works 
within  and  subject  to  the  jurisdiction  of  the  Stannaries.^ 
And  to  bring  a  partnership  or  company  within  the  latter  descrip- 
jurifldictionr"    tion,  it  must  work  for  metallic  minerals  in  Cornwall  or  Devon.^ 

A  company  engaged  in  working  mines  within  and  subject  to 
the  jurisdiction  of  the  Stannaries  is  not  a  partnership  within 
the  meaning  of  the  Partnership  Act,  1890.® 

A  scrip  mine  is  only  another  name  for  a  cost-book  mine. 
It  might,  no  doubt,  seem  from  expressions  used  in  some  of  the 
reported  cases,  that  a  diiference  exists.^  But  such  expressions 
were  due  to  an  imperfect  apprehension  of  the  nature  of  tlie 
cost-book  system.^® 


Working 
"  subject  to 
the  stannary 


Part.  Act, 
1890. 


Scrip  mines. 


1  See  Clarke  v.  Hart,  6  H.  L.  C. 
638  (Cumberland)  ;  Edwards'  Case,  1 
L.  T.,  N.  S.  399  (Staffordshire)  ;  Apple- 
treewick  Co.,  18  Eq.  95  (Yorkshire). 

«  See  Curling  v.  Flight,  5  Ha.  242, 
6  ib.  41,  44,  2  Ph.  613,  614  ;  Pennant, 
&c.,  Co.,  15  Jur.  1192  ;  Atwood  v. 
Ernest,  13  C.  B.  881  ;  Jennings  v, 
Broughton,  22  L.  J.  Ch.  587  (S.  C.  5 
De  G.  M.  k  G.  136) ;  Fenn's  Case,  1 
Sm.  &  G.  26,  4  De  G.  M.  &  G.  285  ; 
Mayhew's  Case,  5  De  G.  M.  &  G.  837  ; 
Arundell  v.  Atwell,  cited  in  Tapping's 
Readwin  Prize  Essay,  p.  7  ;  Hawkins' 
Case,  2  K.  &  J.  253;  Walker  v. 
Bartlett,  18  C.  B.  845;  Birch's  Case, 
2  De  G.  &  J.  10  ;  Lofthouse's  Case,  ib. 
69  ;  Welsh  Potosi  Co.,  27  L.  J.  Ch. 
311  ;  Humby's  Case,  28  ih.S7b  ;  Birch's 
Case,  ib.  894. 

8  The  Kilbricken  Case,  cited  in 
Tapping,  7.    See  30  L.  T.  185. 


*  See  Proc.  in  Stan.  (1856),  Introd. 
Not.  p.  20  ;  Bobson  r.  Devon,  3  Jur., 
N.  S.  576,  4  ib.  245  ;  Barnard  f. 
Bagshaw,  3  De  G.  J.  &  S.  355. 

«  See  R.  r.  Frankland,  9  Jur.,  N.  S. 
390,  2?er  Erie,  J.  See  also  the  cases 
cited  sV'p.j  n.  ^,  in  none  of  which  was 
any  question  raised  as  to  the  legality 
of  the  concern. 

«  Comp.  Act,  1862,  s.  4. 

7  See  ante,  p.  476. 

8  S.  1  (2).  See,  however,  s.  23,  cited 
post,  p.  518. 

»  In  Hawken  r.  Boume,  8  M.  &  W. 
709,  the  mine  in  question  is  stated  to 
have  been  a  "  scrip  mine."  In  Ricketts 
r.  Bennett,  4  C.  B.  686,  a  difference 
between  a  scrip  mine  and  a  cost-book 
mine  was  in  the  argument  suggested 
to  exist :  see  p.  690. 

w  See  Tapping,  pp.  1,  2. 
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In  general,  as  the  first  step  towards  the  formation  of  a  cost-  Formation  of 
,      ,  1  ^    •     i»  ^  1  j»  ft  cost-book 

book  company,  one  or  more  persons  obtain  from  the  owner  of  company— 
the  soil  a  grant  ur  licence  to  search  for  minerals.  This  grant  §^^^ 
or  licence  is  considered  to  be  in  trust  for  the  company ;  and, 
iu  only  very  rare  cases,  is  there  a  formal  declaration  of  trust 
in  writing.^  But,  whether  there  is  a  formal  declaration  of 
trust  or  not,  the  grantees  are  entitled,  as  between  themselves 
and  the  company,  to  be  indemnified  and  held  harmless  in 
respect  of  it.^ 

A  meeting  is  then  held  of  the  persons  intending  to  become  Meeting  of 
adventurers  in  the  proposed  concern ;  who  decide  on  the  number  ana^^cOTdof 
of  shares  into  which  it  shall  be  divided,  the  number  to  be  allotted  arrangement, 
to  each,  and  the  corresponding  proportions  in  which  each  shall 
contribute  to  the  expenses  of  the  working.^  They  sometimes 
agree  upon  a  fixed  capital  ;^  and  they  sometimes  constitute  the 
shares  of  a  fixed  amount.^  They  sometimes  also  provide,  that 
it  shall  be  imperative  to  issue  new  shares,  if  further  capital  is 
required.^  All  such  cases  are,  however,  rare ;  and  are,  in 
strictness,  a  departure  from  the  normal  type  of  the  system.^ 
For  their  intention  generally  is  that  goods  shall  be  ordered  on 
credit  from  time  to  time,®  according  as  they  are  necessary  for 
the  purposes  of  the  concern  ;  and  that  for  the  payment  of  such 
goods,  money  shall  be  from  time  to  time  provided  b}^  means  of 
calls  or  contributions.®  They  usually  appoint  an  ojficer  called 
a  "  purser  "  to  act  as  their  agent ;  and  they  frequently  appoint, 
in  addition,  one  or  more  *'  captains  "  to  assist  the  purser.  But 
in  many  cases,  they  appoint  a  managing  committee  and  a 
secretary ;  who  discharge  the  duties  which  would  otherwise 


1  Kittow  r.  Liskeard,  L.  R.  10  Q.  B. 
10.  See  also  Hayter  r.  Tucker,  4  E.  & 
J.  247. 

3  Kittow  r.  Liskeard,  sup. 

*  For  the  description  in  the  text,  see 
Kittow  r.  Liskeard,  L.  B.  10  Q.  B.  9. 
See  also  Curling  r.  Flight,  6  Ha.  45,  2 
Ph.  614  ;  Watson  r.  Spratley,  10  Exch. 
235 ;  Peel  r.  Thomas,  15  C.  B.  714. 

«  See  De  Castro's  Case,  2  Jur.,  N.  S. 
1203 ;  Harvey  v,  Clough,  8  L.  T.,  N. 
S.  324  ;  Johnson  v.  Goslett,  18  C.  B. 
728,  3  C.  B.,  N.  S.  569. 

M.M. 


•  See  De  Castro's  Case,  2  Jur.,  N.  S. 
1203. 

«  See  Thomas  r.  Hobler,  4  De  G.  F. 
&  J.  201,  204. 

T  Proc.  in  Stan.  (1856),  Introd.  Not. 
28,  29  ;  Kittow  v.  Liskeard,  L.  R.  10 
Q.  B.  9.    See  Tapping,  27. 

8  Tredwen  v.  Bourne,  6  M.  &  W. 
465,  466 ;  Martyn  t?.  Gray,  14  C.  B., 
N.  S.  842. 

9  Ricketts  r.  Bennett,  4  C.  B.  701  ; 
Fenn's  Case,  1  Sm.  &  G.  31  ;  Kittow 
V,  Liskeard,  mp. 
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devolve  upon  the  purser.^  They  enter  the  particulars  of  their 
arrangement,  and  their  own  names  and  addresses,  in  the 
cost-book ;  which  is  a  book  kept  for  the  purpose  of  entering 
their  "costs,"  or  working  expenses;^  and  which  gives  its 
name  to  the  system.^  And  they  then  sign,  or  ought  to  sign^ 
the  cost-book/  The  cost-book  does  not  require  an  agreement 
stamp.^ 

The  majority  of  companies,  purporting  to  be  worked  on  the 
cost-book  system,  were,  until  recently,  exclusively  regulated  by 
the  unwritten  code  of  rules  constituting  the  cost-book  custom.^ 
However,  at  the  present  day,''  the  majority  of  such  companies 
are  worked  according  to  expressly  defined  rules.^  In  some 
cases  these  rules  are  little  more  than  an  echo  of  the  custom ; 
and,  where  this  is  so,  the  companies  are,  of  course,  as  strictly 
cost-book  companies  as  if  they  were  without  a  code.  But,  in 
others,  the  rules  depart  more  or  less  from  the  custom  ;  and, 
where  this  is  so,  the  companies  cannot  properly  be  said  to  be 
cost-book  companies  at  all.^  Where  rules  exist  they  should 
be  entered  in  the  cost-book,  and  signed  by  the  members.^ 
Indeed,  it  is  sometimes  made  obligatory  on  the  members  to 
sign  them  before  they  can  become  entitled  to  the  privileges 
of  membership.  But,  notwithstanding  such  an  obligation,  a 
person  may,  without  signing,  be  deemed  to  have  become  a 
member ;  and  may  be  liable  to  creditors  accordingly." 

It  has  been  said  to  be  customary  in  companies,  purporting 
to  be  worked  on  the  cost-book  system,  in  cases  where  a  fixed 


1  Curling  v.  Flight,  6  Ha.  45,  2  Ph. 
6U  ;  Proc.in  Stan.  (1856),  Introd.Not. 
23  ;  Kittow  v.  Liskeard,  nLp.  A  mem- 
"ber  of  the  committee  may  be  ordered 
to  produce  documents :  see  Chaffers  v. 
Woolner,  30  L.  T.  126. 

>  Curling  v.  Flight,  sup, ;  Kittow  v, 
Liskeard,  sup. 

8  Proc.  in  Stan.  (1866),  Introd.  Not. 
19. 

*  See  Tippet  r.  Johns,  Tapping, 
187. 

«  ViYian  v.  Mowatt,  8  L.  T.  480. 

8  See  Bodmin  United  Mines,  23 
Beav.  379  ;  Cox's  Case,  4  De  G.  J.  & 
S.  55  n.,  56  n.  See  also  Curling  v. 
Flight,  2  Ph.  618. 


7  This,  no  doubt,  explains  the  con- 
flicting statements  in  Bodmin  United 
Mines,  sup.,  and  Cox's  Case,  sup.,  and 
in  Frank  Mills  Co.,  23  Ch.  D.  55, 56. 

^  See  Frank  Mills  Co.»  sup. 

^  Bodmin  United  Mines,  sup. ;.  Cox's^ 
Case,  sup.  See  Frank  Mills  Co.,  sup^ 
56. 

w  Tapping,  16. 

u  Hawkins'  Case,  2  K.  &  J.  253; 
Bowen's  Case,  4  W.  R.  800;  The  exist- 
ence of  rules  may  sometimes  relieve 
members  from  being  bound  by  anj- 
thing  which  does  not  appear  theiein : 
see  Thomas  «.  Hobler,  4  De  G.  F.  & 
J.  199. 
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capital  has  been  agreed  upon,  to  commence  working  as  soon 
as  all  the  capital  has  been  subscribed  for,  although  no  instal- 
ment may  have  been  received  in  respect  of  a  considerable  part 
of  it.^  However  this  may  be,  it  is  quite  clear,  that,  where  a 
fixed  capital  has  been  agreed  upon,  and  the  working  has  been 
commenced,  and  then  abandoned,  before  a  considerable  portion 
of  the  capital  has  been  subscribed  for,  an  allottee  is,  primd 
facie,  entitled  to  recover  back  from  the  promoters  the  deposits 
which  he  may  have  paid.^  But,  of  course,  knowledge,  followed 
by  laches,  may  deprive  him  of  his  rights.®  It  need  hardly  be 
said,  that  where  the  prospectus  of  a  cost-book  company  pro- 
vides, that  the  capital  shall  not  be  less  than  a  specified  amount ; 
and  the  rules  provide,  that,  upon  a  fixed  proportion  being  sub- 
scribed for,  the  working  may  be  commenced;  a  member 
cannot  escape  from  his  position  by  alleging  that  the  rules  are 
inconsistent  with  the  prospectus.^ 

Where  a  cost-book  company  has  its  origin  in  fraud,  and  a  Fraud  in 
member  is  thereby  induced  to  contribute  to  it,  he  may  recover  cost-bcwk 
damages  for  any  injuries  sustained  by  him.^      And  he   may  companiea. 
have  his  contract  to  take  shares  altogether  rescinded,  and  the 
money  paid  by  him  recovered,  if  he  is  in  a  position  to  return 
the  shares  in  the  same  state  as  when  he  took  them.^    He 
cannot,  however,  have  the  latter  remedy,  if  he  has  received 
dividends  on  the  shares  ;    or  if  the  company,  having  been 
originally  unlimited,  has  been  registered  as  a  limited  company. 
For,  in  such  cases,  his  position,  as  respects  a  return  of  the 
shares,  has  been  altered.^     And  a  member,  who  alleges  that 
the  prospects  of  a  cost-book  undertaking  were  exaggerated  by 
the  directors,  is  not,  of  course,  entitled  to  a  remedy  of  any 
kind,  if  he  has  had  as  full  an  opportunity  as  the  directors  of 
ascertaining  the  real  prospects.^    And  he  may  lose  the  remedy 


1  Johnson  v.  Goslett,  3  C.  B.,  N.  S. 
569, 677  ;  affirming  8.  C.  18  C.  B.  728. 
In  strictness  a  fixed  capital  is  foreign 
to  the  nature  of  the  cost-book  system  : 
ante,  p.  497. 

>  Barstow  v.  Reynolds,  24  L.  T.  83, 
27B ;  Johnson  v.  Gkwlett,  sup. 

s  Hawkins*  Case,  2  E.  &  J.  253. 

*  lb, ;  Richardson's  Case,  4  W.  R. 
670. 


«  Clarke  v,  Dickson,  E.  B.  &  B.  148  ^ 
Chester  r.  Spargo,  18  L.T.,N.  S.  314. 

'  Clarke  v.  Dickson,  sup. ;  Chester 
v.  Spargo,  sup. 

f  Clarke  v,  Dickson,  i#u^« 

B  Jennings  r.  Broughton,  17  Beav. 
234,  5  De  G.  M.  &  G.  126.  The  mine 
was  a  cost-book  mine  :  see  the  report 
in  22  L.  J.  Ch.  587. 
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to  which  he  would  be  otherwise  entitled,  if  he  has  failed  to 
act  with  common  prudence.^  Where  there  is  a  substantial 
variation  between  the  prospectus  of  a  cost-book  company  and 
its  rules ;  and  a  member  has  become  such  on  the  faith  of  the 
prospectus ;  and  the  company  is  wound  up ;  there  may  be  no 
right  to  place  him  on  the  list  of  contributories.^ 

The  members  of  a  cost-book  company  may  have  a  possession 
for  rating  purposes.^ 

A  cost-book  company,  although  unincorporated,  may  sue 
and  be  sued  like  any  other  partnership  in  the  partnership 
name.* 


Stannary 
company  not 
being  cost- 
book  com- 
pany. 


Cost-book 
^company. 


(fi)  Regtstration. 

A  company  (not  being  a  cost-book  company)  engaged  in 
working  "  subject  to  the  Stannary  jurisdiction,"  ^  and  consist- 
ing of  seven  or  more  members,  may  be  registered  under  the 
Comp.  Act,  1862.^  Such  a  company,  if  existing  at  the 
commencement  of  the  Act,  may  be  registered  as  limited  by 
shares,  provided  the  members  have  previously  agreed  upon  a 
fixed  capital ;  ^  although  only,  it  would  appear,  in  such  a  case.^ 
And,  subject  to  this,  every  such  company,  whether  existing  at 
the  commencement  of  the  Act,  or  formed  subsequently,  may  be 
registered  as  unlimited,  or  as  limited  by  shares,  or  as  limited 
by  guarantee.® 

A  cost-book  company  (whether  within  or  without  the 
Stannary  limits)  is  equally  capable  of  registration.  But  it 
is  essential,  that,  if  intended  to  be  limited  by  shares,  it  should 


1  Robson  V,  Devon,  3  Jur.,  N.  S. 
576,  4  ib.  245. 

a  See  Richardson's  Case,  4  W.  R. 
670.  In  an  action  against  the  direc- 
tors of  a  cost-book  company  for  mis- 
representations in  their  prospectus,  a 
book  purporting  to  be  a  former  cost- 
book  of  the  company,  and  to  conlain 
accounts  of  disbursements,  is  not 
admissible  in  evidence,  unless  it  be 
shown  that  it  was,  in  fact,  kept  by  the 
puner  while  he  was  acting  as  such  : 
Shrewsbury  v.  Blount,  2  Man.  d:  G. 
475,  496,  2  Scott,  N.  R.  588. 


8  Kittow  V.  Liskeard,  L.  R.  10 
Q.  B.  7. 

*  See  Escott  o.  Gray,  47  L.  J.  C.  P. 
606. 

^  See  afitef  p.  4%. 

^  See,  as  to  existing  companies,  and 
the  formalities  to  be  complied  with 
before  or  upon  registration,  sa.  179, 
180,  181,  183,  184, 186,  187,  190,  196; 
as  to  future  companies,  and  the  like 
formalities,  ss.  14  e^  seq, 

f  Ss.  179, 181. 

8  lb, 

9  Comp.  Act,  1862,  ss.  179, 180, 181. 
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not  have  existed  at  the  commencement  of  the  Act.  For  the 
agreement  upon  a  fixed  capital,  which  would  in  that  case  be 
necessary y  would  be  a  departure  from  the  normal  type  of  the 
cost-book  system.^  And  if  the  membera  of  a  cost-book  com- 
pany formed  after  the  commencement  of  the  Act  desire  to 
register  thereunder,  they  must,  it  would  seem,  contrary  to  the 
practice  in  many  of  such  companies,^  make  it  subject  in  some 
shape  to  a  written  code  of  rules.^ 

It  is,  however,  purely  optional  with   the    members    of    a  Registration 
company  (whether  cost-book  or  otherwise)  engaged  in  working  g^l^uJ^ 
"  subject  to  the  Stannary  jurisdiction,"  *  even  if  they  consist  companies, 
of  more  than  twenty  persons,  whether  they  will  register  or 
not.     They  are,  whatever  the  number  of  their  proprietary  may 
be,  exempted  from  the  necessity  for  registration  by  an  express 
provision  of  the  Comp.  Act,  1862.'^     And,  as  may  be  supposed, 
such  companies  frequently  take  advantage  of  this  provision, 
and  avoid  the  inconvenient  consequences  of  registration. 

Where  a  member  of  a  cost-book  company  ceases  to  be  such  ;  Effect  of 
and  the  company  afterwards  is  registered  and  wound  up  under  Ind^^d^g. 
the  Comp.  Act,  1862 ;  he  cannot  be  placed  on  the  B.  list  of  ^^^^^^^ 
members,  although  he  ceased  to  be  a  member  within  a  year  member, 
prior  to  the  winding-up.     For  the  company  cannot,  by  regis- 
tering after  he  has  ceased  to  be  a  member,  alter  his  position.^ 
He  may,  however,  be  made  liable  in  an  independent  proceeding 
in  respect  of  transactions  prior  to  the  time  when  he  ceased  to 
be  a  member.^ 

A  company  working  within  the   Stannary  limits,  and  regis-  Begistered 
tered  under  the  Comp.  Act,  1862,  may  have,  and  in  many 


1  Ante^  p.  497.  Snch  an  agreement 
was  made  in  Re  Appletreewick  Ck).,  18 
Eq.  95.  As  to  the  necessity,  where 
such  a  r^stration  takes  place,  of 
obserying  uberrima  fides  towards  the 
public,  see  ib. 

*  Ante,  p.  498. 

*  Companies  formed  after  the  com- 
mencement  of  the  Act,  and  registering 
under  it,  must  either  possess  a  code  of 
rules  contained  in  formal  articles  of 
association,  or  must  become  subject  to 
the  regulations  contained  in  Table  A. 
of  the  Act :    Comp.  Act,  1862,  ss.  14, 


15.  Of  course,  there  is  nothing  to 
prevent  the  members  of  a  cost-book 
company  from  converting  it  into  a 
limited  company.  As  to  fraud  in  such 
a  case,  see  Ambrose,  dec,  Co.,  14  Ch.  D. 
390. 

*  See  aiite,  p.  496. 

«  S.  4. 

^  See  Lofthouse's  Case,  2  De  G.  &  J. 
69,  a  decision  under  one  of  the  former 
Acts. 

7  See  Welsh  Potosi  Co.,  27  L.  J.  Ch. 
311. 
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cases  has,  its  registered  oj£ce  elsewhere  than  in  Cornwall 
or  Devon.^ 

Besolutions  for  amalgamating  Stannar}*  companies,^  must 
be  registered  in  the  Stannary  Court,  and  do  not  take  effect 
until  registration.® 

Every  limited  Stannary  company  is  bound  under  penalties 
to  keep  a  register  of  all  mortgages  and  charges  specifically 
aiFecting  its  property ;  to  be  open  to  inspection  by  any  creditor 
or  member.  And  if  such  inspection  is  refused,  the  Court  may 
compel  an  immediate  inspection.^ 

Mortgages,  mortgage  debentures,  and  other  documents, 
whereby  power  is  given  by  any  Stannary  company  (whether 
registered  or  not)  to  take  possession  of  mining  effects,  must  be 
registered  at  the  office  of  the  registrar  of  the  Stannary  Court 
within  twenty-eight  days ;  and  the  register  is  open  to  inspection 
of  all  applicants  at  all  reasonable  times  ;  and  no  such  document, 
unless  so  registered,  confers  any  title  against  claims  for  work 
done,  or  for  goods  supplied.  But  such  registration  does  not 
affect  any  priority  in  respect  of  wages  under  the  Stan.  Act,  1887.* 

A  copy  of  all  leases,  grants,  and  licences,  giving  a  right,  to 
work  mineral  property  in  the  Stannaries,  and  of  all  assign- 
ments and  contracts  for  the  sale  thereof,  must  be  filed  at  the 
same  office  within  fourteen  days;  and  in  default,  no  such 
instrument  is  enforceable.^ 

A  register  of  members  is  required  to  be  kept  by  every 
registered  Stannary  company ;  ^  and  must  be  kept  at  the 
registered  office  of  the  company ;  and  every  member  is 
entitled  to  inspect  it,  and  obtain  a  copy.  And  in  case  such 
inspection  or  copy  is  refused,  the  Stannary  Court  may  compel 
an    immediate    inspection.^     And  if  a   name   is   improperly 


1  See  East  Botallack,  &c.,  Co.,  34 
Beav.  82  ;  Penhale,  &c.,  Co.,  2  Ch.  399, 
403.  The  Comp.  Act.  1862,  s.  174, 
empowered  the  Board  of  Trade  to 
require,  that  the  Registrar's  office  of 
the  Vice- Warden's  Court  should  be 
one  of  the  offices  for  the  registration 
of  such  a  company.  See  now  59  k,  60 
Vict.  c.  45,  s.  1. 

^  See^'j^,  p.  531. 

«  Stan.  Act,  1887,  s.  27. 


^  Comp.  Act,  1862,  s.  43.  See,  as  to 
the  construction  of  this  section,  Wright 
r.  Horton,  12  A.  C.  371,  disapproTiog 
of  Native  Iron  Co.,  2  Ch.  D.  345. 

»  Stan.  Act,  1887,  s.  19.  As  to 
priority  in  respect  of  wages,  see  pout, 
p.  511. 

6  S.  20. 

7  Comp.  Act,  1862,  s  25. 

8  S.  32. 
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eutered  or  omitted  in  the  register,  the  register  may  be  sum- 
marily rectified.^  Moreover,  any  member  or  creditor  of  a 
•cost-book  company  within  the  Stannaries  may,  although  no 
suit  be  pending  touching  the  mine  or  the  members,  obtain 
from  the  Court  an  order  for  the  production  of  a  list  of  all  the 
members.  And  if  such  list  is  not  produced,  the  Court  may 
-declare  that  the  company  is  not  constituted  on  the  cost-book 
system.  And  any  member  of  a  cost-book  company  within 
the  Stannaries  may,  although  no  suit  be  then  pending, 
•obtain  an  order  for  the  production  of  the  cost-books  of  the 
mine,  list  of  members,  and  such  other  books  and  documents 
relating  to  the  mine  and  management  as  the  Court  may 
think  proper.  And  the  Court  may  enforce  the  order  by 
■attachment  within  the  Stannaries,  or  by  causing  the  same 
to  be  made  a  rule  of  the  High  Court.^  The  mere  fact 
that  a  member  has  presented  a  winding-up  petition  does 
not  (as  it  does  not  in  the  High  Court)  justify  an  order  for 
inspection  under  the  latter  provisions.  But,  if  grounds  are 
shown,  the  petition  may  properly  be  ordered  to  stand 
over,  to  allow  the  petitioner  to  enforce  his  right  to  inspec- 
tion.® The  right  of  inspection  under  these  provisions  is 
personal  to  the  member,  and  does  not  extend  to  his  solicitors 
or  agents.^ 

Every  unregistered  Stannary  company  is  bound,  if  it  has  Filing  of 
any  written  rules  or  regulations,  to  file  a  true  copy  of  them  stannary 
at  the  office  of  the  registrar  of  the  Stannary  Court ;    to  be  ^^P^^^- 
subject  to  inspection  by  all  applicants  at  reasonable  times. 
And  if  it  neglects  to  do  so,  any  member  or  creditor  may  apply 
to  the  Court  for  an  order  compelling  it.^ 


>  S.  35.    See  ante,  p.  477. 

«  18  &  19  Vict.  c.  32,  8.  22  ;  69  &  60 
Tict.  c.  45,  8.  1.  See  South  Lady 
Bertha  Co.,  2  J.  &  H.  387. 

»  West  Devon,  &c.,  Mine,  27  Ch.  D. 
106. 

*  2b. 

«  Stan.  Act,  1869,  8.  9.  S.  31  of  the 
fiame  Act  provided  that  a  company 
engaged  in  or  formed  for  working 
a  mine  within  the  Stannaries,  and 
registered    either   at  the  Joint-stock 


Companies*  Office  in  London,  or  at 
the  office  of  the  assistant  registrar  at 
Truro,  should  transmit  copies  of  all 
documents,  which  were  required  to 
be  registered,  for  registration  in  the 
other  of  such  offices.  But  by  an  order 
of  the  Board  of  Trade  of  March  22nd, 
1897,  the  office  for  registration  at 
Truro  was  abolished,  and  the  duties  of 
the  assistant  registrar  transferred  to 
the  registrar  in  London. 
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between 

meetings. 


Meetings — 
generally. 


(y)  Manctgement. 

In  the  intervals  between  meetings,  the  purser  or  other  agent 
of  a  cost-book  company  orders  goods  for  the  concern,  and  acts 
generally  for  the  adventurers.^  He  also  keeps  the  accounts, 
and  enters  them  in  the  cost-book.^  And  the  purser  or  other 
agent  of  every  Stannary  cost-book  mine  is  under  a  statutory 
duty,  enforceable  by  a  penalty,  once  at  least  in  every  sixteen 
weeks,  to  make  true  entries  in  the  cost-book,  or  other  books  or 
papers  of  the  mine,  of  accounts  showing  the  actual  financial 
condition  of  the  company  at  the  end,  either  of  the  financial 
month  of  the  company  last  preceding  the  time  of  entry,  or  of 
the  calendar  month  last  preceding  that  time,  including  a  state- 
ment of  all  credits,  debts,  and  liabilities,  and  distinguishing 
the  amount  of  calls  paid  and  calls  not  paid,  and  all  other 
entries  required  to  be  made  by  the  custom  of  the  Stannaries, 
or  the  direction  of  the  company.^  The  purser  or  other  agent 
is  liable,  under  penalties,  for  every  false  entry  made  or 
material  particular  omitted  in  the  accounts  to  his  knowledge  ; 
and  the  manager  is  under  a  like  liability.^ 

The  purser  or  other  agent  of  a  Stannary  cost-book  mine 
is  under  a  statutory  duty,  enforceable  under  a  penalty,  to 
convene  an  ordinary  meeting  of  the  shareholders  once  at  least 
in  every  sixteen  weeks  for  the  transaction  of  ordinary'  business.^ 
Independently,  however,  of  statute,  the  purser  or  other  agent 
of  a  cost-book  company  (whether  within  or  without  the  Stan- 
naries) convenes  meetings  of  the  adventm*ers  at  fixed  peiiods, 
usually  every  two  or  three  months.'  Except  where  it  is 
otherwise  necessary,''  or  is  otherwise  provided  by  the  rules  of 
any  uni'egistered  company  working  "  subject  to  the  StannaiT 


»  Kittow  r.  Liskeard,  L.  K.  10  Q.  B. 
9.  10. 

>  Ih.  See  also  Mare  r.  Malachy,  1 
M.  &  Cr.  560. 

»  Stan.  Act,  1887,  s.  23.  This  was 
evidently  intended  to  replace  s.  9  of 
Stan.  Act,  1869,  which  is  not,  how- 
ever, in  terms  repealed.  The  purser 
or  other  agent  does  not  appear  to  be 
entitled,  as  such,  to  the  exclusion  of 
the  other  adventurers,  to  the  custody 


of  vouchers  for  payments,  even  prior 
to  the  passing  of  his  accounts:  see 
Attwood  r.  Ernest,  13  C.  B.  890— 
892. 

*  Stan.  Act,  1887,  s.  24. 

«  S.  26. 

«  See  Kittow  r.  Liskeard,  L.  R.  10 
Q.  B.  9,  10. 

^  The  cases  where  it  is  necessary 
will  be  noticed  in  subsequent  parts  of 
this  chapter. 
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jurisdiction,"  ^  resolutions  passed  by  a  majority  in  value  of  the 
members  present  at  a  meeting  in  person  or  by  proxy  are, 
under  a  statutory  prorision,  binding  on  the  company.^  Some- 
times in  such  cases  it  is  necessary  that  a  special  notice  should 
be  given  of  the  meeting.  By  this  is  meant  seven  clear  days' 
notice.^  And  sometimes  it  is  necessary  that  a  resolution 
should  be  special.  By  this  is  meant  a  resolution  passed  at 
a  meeting  with  special  notice,  and  confirmed  at  a  subsequent 
meeting  with  special  notice,  such  subsequent  meeting  being 
held  not  less  than  fourteen  days  nor  more  than  a  month  after 
the  prior  meeting.^  Independently,  however,  of  statute,  a 
cost-book  company  (whether  within  or  without  the  Stannaries) 
is,  primd  fade,  governed  by  a  majority  of  shares,  not  of  voices.^ 
A  single  shareholder  of  an  unregistered  Stannary  company 
cannot  constitute  a  meeting.^ 

At  ever}'  statutory  meeting  of  a  Stannary  cost-book  company  Business 
the  purser  or  other  agent  is  under  a  statutory  duty,  enforceable  ^et^g^!^  ** 
under  a  penalty,  to  lay  before  the  meeting  the  cost-book 
containing  the  accounts  and  other  matters  required  to  be 
entered  therein,^  with  a  list  of  shareholders  whose  calls  are 
in  arrear,  and  the  amounts  of  such  arrears  ;  and  to  allow 
it  to  be  inspected  by  any  shareholder  present.®  The  accounts 
of  any  unregistered  Stannary  company  may  also,  under  a 
statutory  provision,  be  audited  at  any  meeting  with  special 
notice.^  And,  independently  of  statute,  at  the  periodical 
meetings  of  a  cost-book  company  (whether  within  or  without 
the  Stannaries),  the  accounts  are  passed  and  allowed ;  divi- 
dends declared  and  divided  amongst  the  adventurers  in 
proportion  to  their  respective  shares,  if  there  is  a  credit 
balance;  and  calls  made,  if  there  is  a  debit  balance. *°  Agents 
of  the  company  are  also,  if  necessary,  appointed  or  removed 
thereat;     and   the   general   business    and   operations   of  the 

^  See  ante,  p.  496.  "^  See  ante,  p.  498. 

«  Stan.  Act,  1869,  s.  4.  »  Stan.  Act,  1887,  s.  26. 

»  8,  5.  8  Stan.  Act,  1869,  s.  10. 

*  S.  6.    As  to  service  of  notices,  see  w  Curling    r.    Flight,   2    Ph.  614  ; 
s.  8.  Kittow  r.  Liskeard,  L.  R.  10  Q.  B.  9, 

*  Tapping,   3,  66  ;     Proc.  in  Stan.  10.    See  Watson  r.  Spratley,  10  Exch. 
(1856),  Introd.  Not.  23.  222,  225. 

*  Sharp  V.  Dawes,  2  Q.  B.  D.  26. 
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Printing  of 
accounts. 


Rules  of 
Stannary 
companies — 
additions  and 
alterations. 


Posting  up  of 
1887  Act  and 
of  rules. 


concern  are  discussed  and  considered,  and  any  necessary 
orders  and  directions  given  with  reference  thereto.^  Entries 
are  made  in  the  cost-book  of  the  resolutions  from  time  to 
time  come  to  at  the  meetings  of  a  cost-book  company.^ 

After  the  accounts  have  been  laid  before  a  statutory  meeting 
of  a  Stannary  cost-book  company,  they  must  be  printed,  and 
a  copy  sent  to  each  shareholder,  and  also  to  the  lessor.^ 

Any  unregistered  Stannary  company  may  by  special  resolu- 
tion/ passed  by  not  less  than  three-fourths  in  value  of  the 
members  present  in  person  or  by  prox3%  from  time  to  time 
alter  its  rules,  or  make  new  or  additional  rules.^  But  such 
rules  must  not  be  inconsistent  with  the  provisions  of  the  Stan. 
Act,  1869 ;  or  abrogate  any  special  rules  existing  at  the 
passing  of  that  Act  for  the  management  of  any  company ;  or 
authorise  the  making  of  any  special  rale  to  enable  a  company 
existing  at  the  passing  of  that  Act  to  borrow  money .^ 

Printed  copies  of  the  Stan.  Act,  1887,  and  of  the  rules  and 
regulations  for  the  time  being  in  force  in  any  mine,  must  be 
kept  posted  up  in  the  smiths'  shop,  and  in  the  miners'  dr}- 
or  changing  shed.^ 


Account  in 

cost-book 

companies. 


*.— ACCOUNT— CALLS  AND  CONTRIBUTION. 

(a)  Account, 

Any  member  of  a  cost-book  company  may  obtain  an  account 
against  the  others;  and  without  seeking  a  dissolution.^  To 
every  action  for  an  account  all  the  members  should  be 
parties  ;®  unless  they  are  so  numerous,  that  it  would  be  incon- 


1  Proc.  in  Stan.  (1856),  Introd.  Not. 
22,  23  ;  Kittow  r.  Liskeard,  stij).  As 
to  giving  notice  under  the  Met.  Mines 
Reg.  Act,  1872,  of  a  change  of  purser, 
see  pogt^  p.  699. 

«  Proc.  in  Stan.  (1856),  Introd.  Not. 
22  ;  Kittow  r.  Liskeard,  sup.  10. 

8  Stan.  Act,  1887,  s.  26. 

*  See  aiite^  p.  505. 

6  Stan.  Act,  1869,  s.  7. 
«  Ih, 

7  Stan.  Act,  1887,  s.  35. 

8  18  &  19  Vict.  c.  32,  8.  6  (repealed)  ; 
59  &  00  Vict.  c.  45,  s.  1  ;  Proc.  in  Stan. 


(1856),  Introd.  Not.  25.  Cf.  the  case  of 
ordinary  partnership,  ante^  pp.  116, 
119. 

8  Sibley  r.  Minton,  27  L.  J.  Ch.  53 ; 
Cox  V,  Stephens,  11  W.  R.  929,  930. 
In  an  action  seeking  that  a  partner 
may  be  ordered  to  transfer  a  particular 
share,  an  account  may  (without  making 
the  other  partners  parties)  be  bad 
against  him  of  the  profits  of  that 
share  :  Mare  -r.  Malachy,  1  M.  ft  Or. 
559  ;  Turner  r.  Hill,  II  Sim.  1 ;  Turner 
r.  Tyacke,  ?*.  16  ;  Turner  r.  Borlase. 
ih,  17. 
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Tenient  to  join  them.^  The  remarks  previously  made,*  as  to 
the  right  of  the  mortgagee  of  one  of  several  partners  in  an 
ordinary  mining  concern  to  obtain  an  account  and  foreclosure 
against  the  others,  apply  to  cost-book  mines.^ 

(fi)  Calls. 

It  need  hardly  be  said,  that,  to  enable  payment  of  a  call  to  Validity  of 
be  enforced,  the  meeting  at  which  it  is  made  must  be  validly  '^®®*^^?» 
held.* 

Where  a  call  is  made  by  the  members  of  any  unregistered  stannary 
•company  working  "  subject  to  the  Stannary  jurisdiction,"  ^  the  ^^^^~' 
•company  may  direct  that  discount,  not  exceeding  5L  per  cent.,  action**  *c. 
«hall  be  allowed  on  punctual  payment;  and  that  interest  at 
the  same  rate  may  be  charged  on  amounts  due  on  calls,  and 
remaining  unpaid.^  And  where  any  such  call  is  made,  and  is 
not  paid  by  the  appointed  time,  it  may,  with  interest  and  costs, 
be  recovered  by  the  company  by  an  action  in  any  Court  of  law, 
in  the  name  of  the  purser  or  other  agent ;  whether  sucli 
puraer  or  other  agent  is  a  member  of  the  company  or  not.^ 
And  a  call  may,  at  any  meeting  with  special  notice,^  be  made 
by  any  such  company,  for  the  purpose  of  defraying  estimated 
expenses  to  be  incurred  within  three  months  thereafter ;  *  and, 
if  unpaid,  may  be  recovered  in  the  same  manner  as  a  call  for 
past  expenses.^®  But  where  judgment  is  recovered  in  any  such 
action,  the  purser  or  other  agent  is  not  entitled  to  present 
a  bankruptcy  petition  in  his  own  name  against  the  member 
in  respect  of  the  judgment  debt.  The  company  must  itself 
petition.^ 

These  are,  however,  statutory  provisions.     Independently  of  Cost-book 

statute,**  the  only  legal  remedy  which,  in  most  cases,  a  cost-  ^SSrive  "" 

creditor's 

action,  &c. 
^  See  Hichens  r.  Congreve,  4  Bass.      be  alleged  and  proved  in  such  action 

562.  see  ib.  See  Sharp  v.  Dawes,  2  Q.  B.  D. 

s  Ante,  p.  119.  26. 

»  Wateon  r.  Bales,  23  Beav.  294, 303,  e  See  a7Ue,  p.  605. 

304.  8  Stan.  Act,  1869,  ss,  10,  11. 

*  Moore  r.  Hammond,  6  B.  &  C.  456  ;  "  S.  13. 

Sharp  V.  Dawes,  2  Q.  B.  D.  26.  "  In  re  Nance,  1893,  1  Q.  B.  590. 

*  See  ante,  p.  496.  ^'  The  statute  only  applies  to  com- 
^  Stan.  Act,  1869,  s.  12.  panics  subject  to  the  Stannary  juris- 
'  S.  13.     For  what  is  necessary  to  diction  :  see  s.  3  ;  see  ante,  p.  496. 
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book  company  (whether  within  or  without  the  Stannaries)  has 
against  a  defaulter,  is  to  induce  some  creditor  to  sue  him.^ 
Except  under  special  circumstances,*  there  is,  independently 
of  statute,  no  direct  legal  remedy.^  And  in  a  case,  where,  by 
the  rules  of  a  cost-book  company,  it  was  provided,  that  "calls 
in  arrear  shall  be  considered  to  be  debts  due  from  the 
shareholders  so  in  arrear  to  the  purser;"  and  that,  in  an 
action  b}'  the  purser  to  enforce  payment,  "  the  defendant 
shall  not  be  at  liberty  to  set  up  or  plead  a  partnership  with 
the  purser  as  a  defence  ;  "  it  was  held  that  the  purser  had  no 
right  to  sue.*  In  cases,  however,  where  the  statute  may 
be  resorted  to,  a  collusive  action  by  a  cost-book  company 
in  the  name  of  a  creditor  will  -be  stayed ;  although,  if  the 
defendant  is  in  default  as  respects  calls,  he  will  be  required 
to  pay  them  as  the  price  of  the  stay.*^  Indeed,  even  where  the 
statute  may  not  be  resorted  to,  a  collusive  action  may  be 
stayed  at  the  instance  of  a  defaulter,  upon  payment  of  calls.^ 
Independently  of  statute,''  calls  for  prospective  expenses  seem 
to  be  unknown  in  cost-book  companies.  ® 


1  See  Escott  r.  Gray,  47  L.  J.  C.  P. 
606  ;  Jn  re  Nance,  gup.  594. 

>  For  an  instance  of  which  see 
Sedgwick  v.  Daniell,  2  H.  &  N.  319. 

»  Weekes  r.  SneU,  23  L.  T.  224 ; 
Hybart  v.  Parker,  4  C.  B.,  N.  S.  209  ; 
Kittow  r.  Liskeard,  L.  R.  10  Q.  B.  9  ; 
In  re  Nance,  mp.  692,  594.  Cf .  Wyld's 
Case,  1  Mac.  &  G.  1,  18  6'^  seq.  ;  Sibley 
r.  Minton,  27  L.  J.  Ch.  53. 

^  Hybart  ?•.  Parker ;  Hybart  r. 
Evens,  4  C.  B..  N.  S.  209.  In  Graves 
r.  Cook  (2  Jur.,  N.  S.  475),  the  directors 
of  a  cost-book  mine,  wanting  money 
to  work  it,  entered  into  an  ngreement 
that  they  should  each  take  100  shares 
in  it  at  IZ.  per  share ;  and  each  of 
them,  acconlingly,  gave  his  I.O.U.  to 
the  purser  for  100/.  An  action  being 
brought  on  one  of  the  I.O.U.'s,  it 
was  held,  that  this  was  evidence  of  an 
account  stated  between  the  purser  and 
the  defendant.  For  a  case,  in  which 
an  action  by  a  purser  against  share- 
holders, as  acceptors  of  a  promissory 
note,  was  defended  on  the  ground,  that 


the  purser  had  been  a  party  to  a  com- 
position deed  executed  by  such  share- 
holders, and  had  thereby  released  hi» 
claim,  see  Lanyon  r.  Davey,  11  M.  k, 
W.  218. 

«  Escott  r.  Gray,  47  L.  J.  C.  P.  606. 

6  See  Sibley  r.  Minton,  27  L.  J.  Ch. 
353  ;  Wheal  Ludcott,  &c.,  Co.,  17  W.B. 
746  :  nom.  Jackson's  Case,  21  L  T., 
N.  S.  67.  Of  course,  where  a  creditor 
sues  a  defaulter,  and  a  verdict  for  the 
amount  of  the  call  and  costs  is  taken ; 
and  this  amount  is  smaller  than  the 
amount  of  the  debt  owing  to  the 
creditor  ;  the  debt  is  not,  as  between 
the  creditor  and  the  company,  ex- 
tinguished: Wheal  Ludcott,  &c.,  Co., 

S'ip. 

'  See  n.  "  on  previous  page, 

*  The  contrary  seems  to  have  been 

stated  in  Newton  r.  Daly,  1  Fos.  &  F. 

26.    But  see  Stan.  Act,  1869,  s.  H ; 

and  see  Proc.  in  Stan.  (1856),  Introd. 

Not.  24;  Batten  on  Sian.  Act,  1869, 

p.  34. 
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A  cost-book  company  has  a  lien  on  the  shares  of  a  member  Cost-book 
for  non-payment  of  calls.     And  it  may  enforce  such  lien  by  uenfomon- 
the  equitable  remedy  of  sale ;  either  as  against  the  member  P*y™ent. 
himself,  or  as  against  his  trustee  in  bankruptcy.^ 

And,  on  non-payment  of  any  call  in  respect  of  shares  in  an  Stannary 

,,..,.  1         «  companies — 

unregistered  company  working  "  subject  to  the  Stannary  forfeiture. 
jurisdiction,"*  the  company  has  a  statutory  power  to  serve  the 
defaulter  with  a  notice,  requiring  him  to  pay,  with  or  without 
interest,  and  any  expenses  which  may  have  accrued  by 
non-payment ;  and  stating,  that,  in  the  event  of  non-payment 
in  accordance  with  the  notice,  the  share  in  respect  of  which 
the  call  was  made  will  be  liable  to  be  forfeited.^  And  if  the 
requisitions  of  the  notice  are  not  complied  with,  the  share  in 
question  may,  at  any  time  afterwards  before  payment,  be,  under 
the  same  power,  forfeited  by  a  resolution  passed  at  a  meeting 
with  special  notice.^ 

Anv  share  so  forfeited  must  be  carried  to  an  account,  called  Incidental 
"  The  Account  of  Forfeited  Shares  ;  "  and  it  is  deemed  to  be 
the  property  of  the  company,  and  may  be  disposed  of  as  the 
company  think  fit ;  and  any  member  may  purchase  it,  if  sold.^ 
A  statutory  declaration  by  the  purser  or  other  agent,  that  the 
call  was  made,  and  notice  given,  and  default  and  forfeiture 
made,  is  evidence  of  the  facts  therein  contained  as  against 
all  persons  entitled  to  the  share.  And  such  declaration, 
and  the  receipt  of  the  purser  or  other  agent  for  the  price 
of  the  share,  if  sold,  constitute  a  good  title  to  the  share. 
The  purchaser  must  be  entered  in  the  cost-book,  or  other 
books  and  papers  of  the  company,  as  a  member;  and  he  is 
thereupon  deemed  the  holder,  discharged  as  against  the  com- 
pany from  calls  due  prior  to  the  purchase.  And  he  is  not 
bound  to  see  to  the  application  of  the  purchase-money ; 
nor  is  his  title  affected  by  any  irregularity  in  the  proceed- 
ings in  reference  to  the  sale.^  Any  member  whose  share  is 
forfeited  is  nevertheless  liable  to  pay  all  calls,  interest,  and 

1  Proc.  in  Stan.  (1866),  Introd.  Not.  »  Stan.  Act,  1869,  s.  16. 

25  ;  Hart  r.  Clarke,  6  De  G.  M.  &;  G.  <  S.  17  :  see  ante,  p.  506. 

249 ;  Watson  t,  Eales,  23  Beav.  294,  ^  S.  18. 

302,  303.  <i  S.    19  :    cf.,    as    to   leUnquished 

*  See  aTde,  p.  496.  shares,  post^  pp.  629, 530. 
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Cost-book 
companies — 
forfeiture. 


expenses  payable  in  respect  of  the  same  at  the  time  of  the 
forfeiture.^ 

Independently  of  statute,^  shares  in  a  cost-book  company 
cannot,  unless  the  rules  of  the  company  contain  an  express 
provision  to  the  contrary,  be  forfeited  for  non-payment  of  calk.* 
And,  in  all  cases,  the  conditions,  on  which  a  forfeiture  may 
take  place,  must  be  strictly  pursued.* 


Contribution 
in  winding- 
up. 


(y)  Contribution.^ 

A  member  of  an  unregistered  cost-book  company,  who  is 
being  sued  by  creditors,  may,  if  the  concern  is  insolvent,  and 
he  is  not  in  arrear  in  respect  of  calls,  obtain  contribution  from 
his  coradventurers  through  the  medium  of  a  winding-up  order.* 
But  an  order  will  not  be  made  where  the  applicant  refuses  to 
pay  his  calls,  and  the  company  is  able  to  meet  its  pecuniary 
engagements.*' 


1  S.  20. 

>  The  statute  only  applies  to  com- 
panies subject  to  the  Stannary  juris- 
diction :  8.  3  ;  see  ante^  p.  496. 

>  Clarke  r.  Hart,  6  H.  L.  C.  633. 

«  lb.  See  also  Watson  v.  Eales,  23 
Beav.  294,  302,  304 ;  Rule  «?.  Jewell,  18 
Ch.  D.  660,  662.  Cf .  Garden,  &c.,  Co., 
r.  McLister,  1  A.  C.  39.  Where  a 
member's  shares  have  been  forfeited 
bond  fde^  he  cannot  be  subsequently 
placed  on  the  list  of  contributories  in 
respect  of  them  :  Edwards'  Case,  1 
L.  T.,  N.  8.  399. 

*  A  cost-book  company,  working 
"subject  to  the  Stannary  jurisdiction" 
(see  ante,  p.  496),  might  formerly  have 
also  maintained  a  customary  suit 
known  as  a  "purser's  suit,*'  in  the 
name  of  the  purser  or  other  agent, 
against  the  defaulter,  for  a  contribu- 
tion to  the  expenses  of  the  working ; 
and,  in  default  of  payment,  for  a  sale 
of  the  defaulter's  shares  :  6  &  7  Will.  4, 
c.  106,  s.  18 ;  18  &  19  Vict.  c.  32,  s.  3  ; 
In  re  Nance,  1893, 1  Q.  B.  594.  And 
if,  upon  the  sale,  the  proceeds  were 
insufficient  to  satisfy  the  debt,  costs  of 
action,  and  expenses  of  sale,  the  pay- 
ment of  the  residue  might  have  been 
enforced  in  the  same  manner  as  other 


judgments  for  payment  of  money  were 
enforceable :  18  &  19  Vict.  c.  32,  s.  3. 
But  \fhe  ouly  person  who  could  in 
general  have  been  made  liable  for  con- 
tribution was  the  person  whose  name 
appeared  in  the  cost-book  as  the 
owner.  The  purser  could  not  haye 
made  a  person  liable  on  the  mere 
ground,  that  he  had  agreed  to  become 
a  member  :  Tippet  r.  Johns,  Tapping, 
187.  Purser's  suits  were,  howeyer, 
abolished  by  r.  5  of  County  Court 
(Stan.  Jut.)  Rules,  1897. 

^  See  Pennant,  &c.,  Co.,  15  Jar. 
1192 ;  Bosworthon  Co.,  26  L.  J.  Ch. 
612  ;  Wheal  Anne  Co.,  10  W.  R.  330; 
S.  C.  30  Beav.  601 ;  Tretoil,  fcc,  Co., 
2  J.  &  H.  421 ;  South  Lady  Bertha  Co., 
ib,  376 :  decisions  under  the  former 
Winding-up  Acts.  See  also  Welsh 
Potosi  Co.,  27  L.  J.  Ch.  311.  An  un- 
registered company  was  there  rcrgia- 
tered  :  the  registered  company  was 
wound  np ;  and  the  unregistered 
company  was  subsequently  wound  np 
under  an  independent  order:  a»te^ 
p.  501. 

7  See  Wyld's  Case,  1  Mac.  &  G.  1 ; 
1  H.  &  T.  125  :  a  decision  under  one 
of  the  former  Acts. 
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c— RIGHTS  OP    MINERS. 

'*  The  wages  "  of  "  miners  "  (up  to  an  amount  not  exceeding  Wages  a  first 
three  months'  wages)  constitute  a  first  charge  on  the  "  mining 
effeets/'    and   all  other  the   assets   of   a   Stannary   company 
in  priority  to   all   claims   by   lessors,   mortgagees,   or   other 
creditors.^ 

If  a  miner,  on  leaving  a  Stannary  mine,  gives  the  manager  a  Entry  of 
written  memorandum  of  the  wages  claimed  by  him  to  be  due,  miner  leaving 
the  manager  must  enter  such  claim  in  the  books  of  the  com- 
pany.^    Similarly,  on  notification  of  the  death  of  a  miner,  the 
manager  must  enter  the  death  and  the  amount  of  wages  due  or 
claimed  in  the  books  of  the  company.^ 

And  on  the  execution  of  any  process  against  a  Stannary  Sheriff  to 

make  pro- 
company,  the  sheriflf  must  obtain  from   the  purser  or   other  vision  for 

agent  a  statement  of  the  total  sum  due  for  wages,  and  then  ^^^' 

seize  and  sell  sufficient  to  satisfy  not  only  the  judgment  debt 

and  costs,  but  also  the  sum  due  for  wages,  and  (before  paying 

the  judgment  debt  and  costs)  pay  the  amount  of  such  wages  to 

the  purser  or  other  agent  for  distribution.^ 

Orders  for  payment  of  wages  made  by  justices,   may  be  ^J^o^ders 
enforced  by  distress  on*  the  mining  effects  of  a  Stannary  mine.^  ^  ^  wages. 

A  Stannary  company  may  retain  seven  days*  wages,   and  Payment  of 

•^  tr     J  ^  J  a     '  wages — sur- 

no  more,  from  the  wages  earned  by  a  surface  miner.     Subject  face  miner, 
to  this,  surface  miners  must  be  paid  once  a  fortnight,  and  the 
amount  retained  must  be  paid  to  the  miner  within  seven  days 
of  his  ceasing  to  be  employed.® 

Aliners  employed  by  contract  underground  in  a  Stannary  pi^edby 
mine,  must  be  paid  their  wages  within  fourteen  days  from  the  <»^^^^^act 
expiration  of  the  contract.  At  the  end  of  twenty-eight  days 
from  the  commencement  of  the  contract,  and  of  every  subse- 
quent fourteen  days  during  its  continuance,  every  such  miner  is 
entitled  to  '*  subsist ; "  i.e.  a  payment  on  account  of  wages  equal 
to  the  amount  which  the  agent  may  estimate  he  has  earned 
in  wages  during  the  fourteen  days  for  which  payment  is  due  ; 
and,  if  the  agent  fails  to  make  such  estimate,  or  makes  an 

1  Stan.  Act,  1887,  b.  4.    As  to  the  »  S.  5  (2). 

meaning  of  "  wages,"  "  miners,"  and  *  S.  6. 

mining  effects,"  see  s.  2.  '^  S.  7. 

«  S.  6  (1).  «  S.  11. 
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Wages  to  be 
paid  in  cai> 
rent  coin. 


Mine  club 
funds  to  be 
accounted 
for. 


Power  to  pay 
over  such 
funds  to 
registered 
friendly 
society. 


Check- 
weigher. 


unreasonable  estimate,  an  order  fixing  the  amount,  and  for 
paj^ment,  may  be  made  by  two  justices.^  When  such  a  miner 
first  enters  employment  by  contract  underground,  he  is  entitled 
to  seven  days'  "  subsist "  at  the  end  of  the  first  fortnight,  and 
a  further  seven  days*  "  subsist  "  at  the  end  of  the  second  fort- 
night. And,  on  leaving  a  mine,  he  is  entitled  to  the  payment 
of  all  wages  due  to  him,  if  employed  by  tut  work,  at  the  end 
of  seven  days  from  the  termination  of  his  employment ;  and, 
if  employed  on  tribute,  at  the  end  of  seven  days  from  the 
sampling  and  assaying  of  the  ore  raised  by  him ;  and  in  the  case 
of  copper  at  the  end  of  seven  days  from  the  next  ticketing  day.^ 

All  wages  and  "  subsist "  must  be  paid  by  the  purser  or  other 
agent  at  the  account  house  of  a  Stannary  mine  in  current  coin 
of  the  realm.^ 

Moneys  deducted  from  wages,  or  otherwise  contributed 
by  miners,  for  the  purposes  of  a  Stannary  mine  club,  or 
accident,  or  sick,  or  benefit  fund,  are,  unless  a  majority  of  the 
miners  by  resolution  (such  resolution  remaining  in  force  for  a 
year  only)  decide  the  contrary,  deemed  to  belong  to  the  miners, 
and  not  to  the  company  ;  and  such  moneys  and  any  contribu- 
tions added  by  the  shareholders  must  be  placed  to  a  separate 
account,  and  the  details  must  be  set  out  in  the  shareholders' 
balance-sheet ;  and  a  copy  must  be  posted  in  the  miners'  dr}' 
or  changing  sheds,  and  in  the  account  house  ;  and  the  miners 
may  appoint  two  of  themselves  to  audit  the  mine  club 
accounts  ;  and  when  moneys  are  deducted  for  medical  attend- 
ance, a  miner  may  name  a  medical  practitioner  to  whom  the 
amount  is  to  be  paid.* 

The  miners  (with  the  concurrence  of  the  company  where  any 
part  of  the  fund  is  contributed  by  them)  may,  by  a  resolution 
of  the  majority,  appoint  a  committee  of  management  of  a 
Stannary  mine  club  fund ;  and  such  committee  may  transfer 
the  same  to  any  registered  friendly  society,  established  for  the 
whole  or  any  part  of  the  Stannaries  district,  upon  such  terms 
as  may  be  agreed  upon.^ 

Where  the  wages  depend  on  the  quantity  and  quality  of  the 


1  Stan.  Act,  1887,  s.  11. 
»  Ih, 
«  S.  12. 


*  S.  13. 
S.  14. 


SECT.  4.]  COMPANIES — RIGHTS  OF   MINERS.  518 

minerals,  Stannary  miners  may  at  their  own  cost  station  a 
checkweigher  at  the  weighing  place  ;  who  may  also  be  present 
when  the  mineral  is  sampled.  The  sampler  must  divide  the 
sample  taken  into  three  parts  ;  and  must  retain  one  part  for 
the  use  of  the  company,  give  another  part  to  the  checkweigher, 
and  deposit  the  remaining  part  with  the  purser  for  future  use, 
if  either  the  company  or  the  miners  require  that  it  should  be 
assayed,  such  remaining  part  to  be  sealed  up  in  the  presence 
of  the  checkweigher,  and  retained  by  the  company  for  assay, 
if  required.  The  checkweigher  must  not  interfere  with  the 
weighing  or  sampling,  or  enter  the  assay  office  of  the  company, 
nor  is  his  absence  a  reason  for  delaying  the  weighing  and 
sampling.^ 

Tools,   implements,   and  materials,   supplied   to   Stannary  Tools  and 
miners,    must  be   supplied   as  nearly  as  possible   at  market  ™**®"*^' 
price,  and  the  prices  and  quantities  must  be  specified  in  the 
account  delivered  to  the  miners.^ 

A   Stannary  miner  contracting  to  work  a  tin  stream  at  a  Notice  to 
fixed  tribute,   on  the  terms  of  providing  his  own  plant  and  penaaSonfor 
machinery,  is  entitled  to  a  month's  notice  to  quit,  and  to  all  n^*'"^- 
such  machinery  and  plant,  and  to  all  tin  stuff,  dressed  ore,  or 
leavings,^  in  and  about  his  works  at  the  date  of  leaving,  and 
must  have  a  reasonable  time  to  remove  the  same.^ 

Contracts  depriving  miners  of  rights  under  the  Stan.  Act,  Contracting 
1887,  or  imposing  conditions  as  to  the  disposition  of  Stannary       ' 
club  or  benefit  funds,  are,  so  far  as  such  rights  are  affected, 
and  in  respect  of  any  such  condition,  void.^ 

Disputes  as  to  sums  due  to  Stannary  miners  up  to  25Z.  (or  Disputes  as  to 
above  that  amount  by  consent)  may  be  heai-d  by  a  Court  of  mSera!*^  ^ 
summary  jurisdiction.® 

<f, —BIGHTS  OP  EXTERNAL  CREDITORS— TORTS. 

(a)  Dealings  on  Credit. 
The   customary  right   of   the   purser,    or  other   agent  of  Supplying 
a   cost-book    company,   to  order  goods    on    credit    for   the  cost^b^k^ 

1  S.  16.  T.  L.  R.  664. 

«  S.  16.  *  Stan.  Act,  1887,  b.  17. 

'  As  to  the  meaning  of  "leavings"  '^  S.  34. 

in  a  Ck>mish  agreement,  see  Mineral  ^  S.  18. 
Besidnes  Syndicate  v,  Levant  Mine,  7 

H.M.  88 
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company 
maj,  primd 
faciej  have 
action. 


Defences 
which  will 
not  prevail. 


necessary  purposes  of  the  concern  has  been  already  stated^ 
It  is  on  this  ground  well  settled,  that  he  has  authority, 
primd  facie,  to  bind  the  members  by  dealings  on  credit;  and 
that,  accordingly,  unless  the  company  be  registered  under 
the  Comp.  Act,  1862,  a  supplying  creditor  msiy,  primd  faciei 
bring  an  action  against  an  individual  member  to  enforce  the 
obligation.  ^ 

It  is  no  defence  to  such  an  action,  that  the  defendant  has 
paid  all  calls  or  contributions,  which  were  payable  by  him.^ 
Nor  is  it  any  defence,  that  the  goods  in  question  were  supplied 
since  the  date  of  the  last  transfer  of  shares  in  the  company ; 
that  the  purser  had  paid  certain  moneys  to  the  plaintiff  oi> 
account;  that  new  members  of  cost-book  companies  cannot, 
primd  fade,  be  sued  for  debts  incurred  prior  to  the  time  when 
they  join  ;^  and  that  the  plaintiff  was  not,  therefore,  entitled  to 
appropriate  the  moneys  in  payment  of  goods  supplied  prior  to 
the  date  of  the  last  transfer.^  And  even,  if  a  company  pur- 
porting to  be  worked  on  the  cost-book  system  is  being  carried 
on  with  a  smaller  amount  of  capital  than  the  amount  agreed 
on  at  the  time  of  its  formation,  the  defendant  will  not  be 
free  from  liability,  if  he  has  acquiesced  in  that  course  of 
management.^  Moreover,  an  express  agreement  made  between 
the  defendant  and  the  manager  or  the  other  members,  that  the 
manager  should  not  deal  on  credit ;''  or  that  the  defendant 
should  incur  no  liability;®  will  not,  primd  facie,  free  the 
defendant  from  liability.  And  it  need  hardly  be  said,  tliat,. 
in  such  a  case,  the  plaintiff's  ignorance,  at  the  time  he  supplies 


1  Ante,  p.  497. 

»  Proc.  in  Stan.  (1866),  Introd.  Not. 
23.  See  also  Ellis  r.  Schmoeck,  5  Bing. 
621  ;  Tredwen  r.  Bourne,  6  M.  &  W. 
461 ;  Newton  r.  Daly,  1  Fos.  &  F.  26  ; 
Toll  r.  Lee,  4  Exch.  230  ;  Northey  v. 
Johnson,  19  L.  T.  104  ;  German  Mining 
Co.,  4  De  G.  M.  &  G.  40,  41 ;  Peel  v. 
Thomas,  16  C.  B.  714  ;  Lanyon  r. 
Smith,  3  B.  &  S.  938  ;  Harvey  r.  Clough, 
8  L.  T.,  N.  S.  324  ;  Martyn  r.  Gray,  14 
C.  B.,  N.  S.  824,  842  ;  Escott  v.  Gray, 
47  L,  J.  C.  P.  606,  607 ;  In  re  Nance, 
1893,  1  Q.  B.  694.  The  law  is  the 
same  in  the  case  of  ordinary  partner- 


ships :  see  ant^,  p.  124. 

■  See  Hawken  v.  Bourne,  8  M.  &  W. 
703.  In  the  judgment  this  was  stated 
to  be  a  case  of  a  scrip  mine,  bat  a  scrip 
mini  is  only  another  name  for  a  cost- 
book  mine  :  see  ante,  p.  496. 

^  As  to  which  see  pari,  p.  524. 

6  Geake  r.  Jackson,  36  L.  J.  C.  P^ 
108. 

•  Tredwen  r.  Bourne,  sup, ;  Hawkins' 
Case,  2  E.  &  J.  263  :  cf.  as  to  ordinary 
partnerships,  ante,  p.  124. 

^  Hawken  v.  Bourne,  tup. 

B  Peel  r.  Thomas,  ntp. 
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tlie  goods,  that  the  defendant  is  interested  in  the  concern,  is 
immaterial.^ 
If,  however,  the  goods  supplied  are  not  necessary  or  usual  Befences 

which  mAY 

in  the  working  of  the  mine,  the  person  by  whom,  or  by  whose  pi-evail. 
authority,  they  are  ordered  is  alone  liable  for  their  price.^ 
And,  of  course,  a  person,  who  supplies  goods  to  a  cost-book 
mine,  cannot  make  a  member  liable,  if  he  has  been  previously 
informed  that  that  member  will  decline  responsibility.^  And 
if,  in  any  case,  the  plaintiff  knows  of  the  existence  of  an 
agreement  between  the  manager  and  the  defendant,  that  the 
manager  should  not  deal  on  credit,  he  cannot  make  the 
defendant  liable.^  And  such  an  agreement,  ^  although 
inoperative  as  between  a  defendant  and  a  plaintiff  without 
notice,  will,  of  course,  be  good  as  between  the  defendant 
and  the  manager.^ 

In  an  action  seeking  to  make  a  member  of  a  cost-book  Membership 
company  liable,  it  must,  of  course,  be  shown,  that,  at  the  time  ^^^ 
when  the  debt  was  contracted,  his  name  was  properly  entered 
on  the  cost-book  as  a  member ;  or,  in  some  other  way,  shown, 
that  he  was  in  fact  a  member,^  or  had  held  himself  out  as 
such.''  Although  an  admission  made  by  him,  that  he  is  a 
member ;  or  what  amounts  to  an  admission,  such  as  the 
production  of  his  signature  to  an  agreement  to  purchase 
shares  ;  ^  is  a  circumstance  to  be  considered  in  estimating  his 
liability ;  ^  if  the  admission  be  shown  to  have  been  made  in 
error,  it  cannot  have  any  effect.^®  And  where  by  the  rules 
of  the  compau}'^  in  question  registration  is  necessary  to 
constitute  him  a  member ;  and  he  has  executed  an  agreement 


>  Hawken  v.  Bourne,  8  M.  &  W.  703. 

•  Tredwen  v.  Bourne,  6  M.  &  W.  461 ; 
Hawken  v.  Bourne,  8  ih.  703. 

»  Vice  r.  Fleming,  1  T.  &  J.  227. 
'  Hawken  v.  Bourne,  ntp, 
»iJ. 

•  Northey  v,  Johnson,  19  L.  T.  104  ; 
Peel  V.  Thomas,  15  C.  B.  714  ;  King's 
Case,  6  Cb.  203. 

^  Kortbey  v,  Johnson,  tup, ;  Thomas 
r.  Clark,  18  C.  B.  662  ;  Martyn  v.  Gray, 
14  C.  B.,  N.  S.  824.  The  defendant, 
in  the  latter  case,  informed  the  captain 


of  the  mine,  or  did  acts  which  led 
the  captain  to  believe,  that  he  was  a 
member :  the  captain  informed  the 
plaintiff;  and  the  plaintiff  supplied 
the  goods:  the  defendant  was  held 
liable. 

8  Toll  r.  Lee,  4  Exch.  230. 

»  Kalph  V.  Harvey,  Richards  v. 
Harvey,  1  Q.  B.  845. 

w  Vice  V,  Anson,  7  B.  &  C.  409  :  see 
Bodmin  United  Mines,  23  Beav.  384, 
385. 
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to  purchase  shares  ;  but  lie  has  not  authorised  his  name  to  be 

registered;    and  his  name  has  been   registered   without  his 

authority ;  he  cannot  be  made  liable ;  unless  credit  be  shown 

to  have  been  given  on  the  faith  of  the  registration.^     And  for 

these  purposes  there  was  never  any  more  extensive  remedy 

in  equity  than  at  law.^     However,  it  is  sufficient  primd  facit 

evidence  to  prove  a  person  to  be  a  member  of  a  cost-book 

company,  that,  in  letters  written  by  him,  he  has  admitted  that 

such  is  the  fact;^  or  even,  that  he  has  attended  meetings  of  the 

proprietors.* 

Not  necessary       In  order  to  make  a  defendant  liable,  it  is  not  necessary  to 

freehold  show  that  a  freehold  interest  in  the  mine  has  been  conveyed 

memberr^      to  him ;  such  conveyance  being  seldom,  if  ever,  in  fact  made.* 

There  are,  no  doubt,  dicta  to  the  contrary  in  Vice  v.  Anson  ;^ 

but  the  case  itself  does  not  seem  to  be  a  decision  to  the 

contrary.^     If,  however,  it  may  be  considered  to  have  decided, 

that  a  person  cannot  be  a  shareholder  in  a  cost-book  mine 

without  having  a  legal  interest  in  it,  it  cannot  be  sustained.^ 

Commence-  ^  person,  who  pays  a  deposit  on  shares,  and  afterwards 

™^*  *^  ®^^  signs  a  partnership  deed,  is  considered  a  member  from  the 

ship-  time  of  paying  the  deposit.^    And  a  defendant  cannot  escape 

liability  on  the  ground,  that,  although  he  was  a  member 
during  the  time  that  the  goods  in  question  were  supplied,  he 
subsequently  ceased  to  be  so  ;  that,  after  he  had  so  ceased,  the 
company  (which  had  previously  been  unregistered)  was  regis- 
tered ;  and  that  an  order  has  been  made  for  winding  up  the 
registered  company,  and  for  staying  all  proceedings  against 
it.  For  he  never  became  a  member  of  the  registered 
company.^® 

1  Thomas  r.  Clark,  18  C.  B.  662,  672.  126. 

Cf .  Hawkins'  Case,  2  E.  &  J.  253.  f  See  the  obserrations  in  Owen  r. 

«  See  King's  Case,  6  Ch.  203.  Van  Uster,  10  C.  B.  318,  323—336. 

»  Harvey  r.  Kay,  9  B.  &  C.  356.  »  See  Steigenberger  r.  Carr,  3  M.  & 

*  EUis  V.  Schmoeck,  5  Bing.  521.  G.  191,  3  Scott,  N.  B.  466;  Vivian  f. 

As  to  the  difference  between  an  actual  Mowatt,  8  L.  T.  480. 

and  an  inchoate  partnership,  see  Fox  *  Lawler  r.  Kershaw,  1  M.  &  M.  98. 

r.  Frith,  10  M.  k  W.  131.  «>  Lanyon  r.  Smith,  3  B.  &  S.  938 ; 

»  Ante,  p.  497.  Cf.  Curling  r.  Flight,  Harvey  v.  Clough,  8  L.  T.,  N.  8. 324. 

2  Ph.  613,  617.  The  registration  was  under  the  re- 

«  7  B.  &  C.  409, 411.    Cf.  Dickinson  pealed  Act,  21  dc  22  Vict.  c.  60. 
r.  Valpy,  10  B.  k  C.  128,  5  Man.  &  By. 
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The  proof  of  an  order  by  the   purser   to   supply  goods ;  Bvidenceof 
general    evidence   of   the   supply   of    goods   of  the  kind   in  ^^PP^* 
question ;    and  the  production    of  accounts,    specifying    the 
amount  supplied,  submitted  by  the  purser  to  the  managing 
committee,  and  passed  by  the  latter ;  are  primd  facie  evidence 
that  goods  to  the  amount  stated  were  in  fact  supplied.^ 

Persons,  on  whose  lands    the    Duke    of  Cornwall   enters  Duke  of 
under  the  Act  7  &  8  Vict.  c.  106,  and  who  are  entitled  to  com- 
pensation and  costs  in  respect*  thereof,  may  exercise  all  the 
privileges    of  a  mining  creditor  in  respect  of  the  mines  in 
question.^ 

(fi)  Borrowing  Money. 

The  primd  facie  power  of  the  purser  or  other  agent  of  a  cost-  Purser  op 

member  of  ■ 
book  company  to  bind  the  members  is  limited  to  dealings  on  cost-bopk 

credit  for  the  necessary  purposes  of  the  concern.      Cost-book  ^^SS^iwunid 

companies  are  carried  on  by  means  of  ready  money  from  time  /*^»  borrow 
f  ^  .  money, 

to  time  supplied  by  the  members ;  ^  and  are  notoriously  so 
carried  on.  And,  this  being  so,  the  purser  or  other  agent ^ 
has  no  authority,  primd  faciei  to  bind  the  members  ;  and,  a 
fortiori^  no  member^  has  authority,  ^•im4 /acic,  to  bind  the 


1  Geake  v.  Jackson,  86  L.  J.  C.  P. 
108.    Formerly  a  supplying  creditor 
of   a    cost-book    company,   working 
**  subject  to  the  Stannary  jurisdiction  '* 
(see  ante,  p.  496).  bad,  in  addition  to 
his  remedy  by  ordinary  action,  a  cus- 
tomary lien  on  the  ores,  machinery, 
and  materials  in  or  about  the  mine 
or  fraudulently   removed   therefrom. 
And  he  had  a  right  to  enforce  such 
lien  by  a  customary  suit,  known  as  a 
"creditors'  suit,"  against  the  purser 
or  other  agent,  or  against  one  or  more 
of  the  adventurers ;  asking,  in  default 
of  payment,  for  the  sale  of  such  ores, 
machinery,    and  materials,    and  the 
distribution  of  the  proceeds  jmri passu 
between    himself  and  the  other  cre- 
ditors generally    (see  Proc.  in  Stan. 
(1856),  Introd.  Not.  25  ;   Batten  on 
Stan.  Act,  1869,  11,  12  :  see  also  6  &  7 
WiU.  4,  c.  106,  s.  18  ;  18  &  19  Vict, 
c.  32,  s.  5  ;  Stan.  Act,  1869,   s.  24  : 
see  also  Turner   v.    Hill,  11  Sim.   1 ; 


Turner  v,  Borlase,  ib,  18,  19 ;  Ctox's 
Case,  4  De  G.  J.  &  S.  56,  n.).  If 
the  proceeds  of  sale  were  insufficient 
to  satisfy  the  debts,  the  unsatisfied 
part  would  have  been  apportioned 
rateably  amongst  all  the  members 
according  to  the  number  of  their 
shares;  who  were  liable  to  pay  the 
same  accordingly.  And,  for  the  pur- 
pose of  ascertaining  who  the  members 
were,  the  registrar  might  have  called 
for  and  enforced  production  of  the 
cost-book  and  all  other  papers  and 
documents  of  the  mine ;  and  examined 
the  purser  or  other  agent  (18  &  19 
Vict.  c.  32,  s.  5).  Creditors'  suits 
were,  however,  abolished  by  r.  5  of 
County  Court  (Stan.  Jur.)  Rules, 
1897. 

9  S.  66  :  see  afUCy  p.  407. 

«  AtUe,  p.  497. 

*  Ricketts  v.  Bennett,  4  C.  B.  686. 

«  See  ib.  See,  as  to  ordinary  part- 
nerships, ante,  pp.  124, 125. 
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other  members ;  by  borrowing  money  on  their  credit.^  And 
the  fact,  that  the  necessity  for  the  borrowing  was  of  the  most 
pressing  kind,  seems  immaterial.*  However,  the  authority 
in  question  may,  it  would  seem,  be  acquired  by  the 
agreement  or  acquiescence  of  those  sought  to  be  bound.* 
And  if  the  person  who  borrows  duly  applies  the  loan  for 
the  necessary  purposes  of  the  concern,  and  is  subsequently 
made  liable  by  the  lender  for  the  amount,  he  is  entitled  to  be 
reimbursed  by  the  concern.* 


And, 

a  fortiori^ 

cannot  on 

negotiable 

mstrnments. 


(y)  Negotiable  Instruments. 

A  fortiori  the  purser  or  other  agent  of  a  cost-book  company 
has  no  authority,  prima  facie,  to  bind  the  members ;  nor  has 
any  member  eLuihorityf  prima  facie,  to  bind  the  other  members; 
by  drawing  or  making  or  accepting  or  indoi'sing  bills  of 
exchange  or  promissory  notes.^  In  such  cases  the  person, 
who  draws  or  makes  or  accepts  or  indorses  the  bill  or  note,  is 
alone  liable.®  And  even,  where  a  bill  is  accepted  by  a  purser, 
not  in  his  individual  capacity,  but  by  procuration  for  the  com- 
pany, the  purser,  if  a  member  of  the  company,  is  personally 
liable.'^  Of  course,  however,  the  power  to  bind  the  member  in 
question  may  be  shown  to  exist.  And  if  his  conduct  amounts 
to  a  representation  that  he  has  authorised  the  transaction,  he 
mav  be  liable.® 


Creditors  of 
individual 
members  of 
cost-book 
companies. 


(8)  Creditors  of  Individual  Members. 

A  writ  of  execution  cannot  issue  against  any  cost-book 
property,  except  on  a  judgment  against  the  company.  But 
the  High  Court,  or  the  Lancaster  Palatine  Court,  or  a  County 
Court,  may,  on  the  application  of  a  judgment  creditor  of  a 
member,  make  an  order  charging  his  interest  in  the  company 


»  Proc.  in  Stan.  (1856),  Introd.  Not. 
23. 

*  See  Hawtayne  v.  Bourne,  7  M.  & 
W.  595  :  see  also  German  Mining  Co., 
4  De  G.  M.  &  G.  40,  41. 

'  See  and  consider  Sedgwick's  Case, 
2  Jur.,  N.  S.  949. 

*  See  ib.  See  Proc.  in  Stan.  (1856), 
Introd.  Not.  24. 


«  Dickinson  t?.  Valpy,  10  B.  k  C. 
128  ;  Brown  r.  Byers,  16  M.  &  W. 
252. 

«  Dickinson  v.  Valpy,  10  B.  k  C. 
128  ;  Mare  r.  Charles,  5  E.  &  B.  978. 

7  Nicholls  V.  Diamond,  9  Exch.  154, 
Cf.  as  to  ordinary  partnerships,  ante, 
p.  125. 

8  Dickinson  v.  Valpy,  10  B.  k  C.  128. 
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with  the  judgment  debt  and  interest ;  and  appoint  a  receiver 
of  his  share  of  profits^  and  of  other  moneys  coming  to  him  in 
respect  of  the  company,  and  direct  all  incidental  accounts  and 
inquiries.  And  the  other  members  may  at  any  time  redeem, 
or  (in  case  of  a  sale  being  ordered)  purchase,  the  interest 
charged.^ 

(c)  Torts. 

Any  member  of  a  cost-book  company  may  be  sued  for  a  Tort  by 
nuisance  occasioned  by  the  working  of  the  mine.^  Where,  oompanj. 
however,  a  plaintiff  obtained  a  verdict  and  judgment  in  such 
an  action,  and  afterwards  obtained  a  rule  nisi  for  an  injunc- 
tion, the  Court  discharged  the  rule ;  it  appearing,  that  the 
defendant  had  bond  fide  sold  his  shares  before  he  had  received 
notice  of  the  application  for  the  injunction.^ 


«.— TRANSFER,   RELINQUISHMENT,   AND  DEVOLUTION. 

(a)  Tramfer, 

Any  member  of  a  cost-book  company,  whether  registered  Power  to 
under  the  Comp.  Act,  1862,  or  not,  may  transfer  his  share  or  shares. 
shares  without  the  consent  of  the  other  members ;  and  may  in- 
sist upon  his  transferee  being  accepted  as  a  member  in  his  place. 
And  such  transfer  never  operated  to  dissolve  the  company.^ 
An  unregistered  company,  working  *'  subject  to  the  Stannary 
jurisdiction,"^  need  not,  however,  recognise  the  transfer  of 
a  fractional  part  of  a  share.® 

Where  a  cost-book  mine  is  held  upon  lease  by  one  of  the  Contracts 

cost-lsook 

membei's  in  trust  for  the  individual  members  in  proportion  to  companies— - 

their  shares,  the  interest  of  each  member  includes  an  interest  l^tSt  F^^ds^ 

^^lease 
1  Partnership  Act,  1890,  s.  23.    The      235  ;  Clarke  r.  Hart,  6  H.  L.  C.  64»  ; 

law  on  all  these  points  was  previously  Libri's  Case,  30  L.  T.  186  ;  Lofthonse's 

doubtful :  see  1  &  2  Vict.  c.  110,  and  Case,  2  De  G.  &  J.  73 ;  Nicholls  r. 

NichoUs  r,  Rosewame,  6  C.  B.,  N.  S.  Bosewame,  6  C.  B.,  N.  S.  489  ;  Cox's 

480  ;  Tredinnick  v.  Oliver,  5  H.  &  N.  Case,  4  De  G.  J.  &  S.  55  n. ;  Proc.  in 

780.  Stan.  (1866),  Introd.  Not.  24  ;  Kittow 

•  See  Matthews  r.  King,  3  H.  &  C.  v.  Liskeard,  L.  R.  10  Q.  B.  10, 16.    Cf . 
910.  as  to  ordinary  mining  partner8hi|>s, 

•  2b,  ante,  pp.  136,  136. 

•  Ricketts  v,  Bennett,  4  C.  B.  692  ;  '  See  ante,  p.  496. 
Watson    r.    Spratley,  10  Exch.  222,  •  Stan.  Act,  1869,  s.  16. 
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in  the  land  itself,  as  well  as  in  the  profits  of  its  employment^ 
And,  so  far  as  it  is  an  interest  in  land,  a  contract  for  the 
transfer  of  it  must  be  in  writing  signed  by  the  party  to  be 
charged,  pursuant  to  the  fourth  section  of  the  Statute  of 
Frauds.^  But  where  a  cost-book  mine  is  held  upon  lease  bv 
one  of  the  members  in  trust  for  the  undertaking  generally, 
and  not  for  the  individual  members  in  proportion  to  their 
shares,  the  share  of  each  member  includes  neither  land,  nor 
an  interest  in  land,  within  the  section.^  Where,  however,  a 
lease  of  land  is  granted  for  the  purposes  of  a  cost-book  com- 
pany, no  trust  is,  except  in  very  rare  cases,  formally  declared 
in  favour  of  the  members.^  The  interest,  therefore,  in  the 
great  majority  of  cases,  of  each  member  (even  where  a  lease, 
as  distinguished  from  a  licence,  is  granted),  does  not  include 
any  interest  in  the  land ;  but  is  exclusively  an  interest  in  the 
profits  of  its  employment,  and  in  the  machinery  upon  the  land. 
In  such  cases  a  contract  for  the  transfer  of  his  interest  by  a 
member  is  not  governed  by  the  section ;  **  and,  in  so  far  as  Vice 
V.  Ansorfi  (already  referred  to^  contains  dicta  to  the  contrary, 
it  cannot  be  considered  law.^ 
Licence.  Where  a  licence,  as  distinguished  from  a  lease,  is  granted 

for  the  purposes  of  a  cost-book  company,  it  seems  immaterial, 
so  far  as  regards  the  fourth  section  of  the  Statute  of  Frauds, 
whether  the  licence  is  held  on  trust  for  the  undertaking  generally, 
or  for  the  members  in  proportion  to  their  shares ;  or  whether 
there  has  been  no  expression  of  trust  whatever.  In  none  of 
these  cases  has  a  member  any  property  in  the  mine.  He  has 
merely  a  property  in  the  ore,  when,  and  not  before,  it  is  won 
from  the  mine.  That  is  to  say,  his  interest  is  purely  a  chattel 
interest ;  •  and  a  contract  for  the  transfer  of  such  interest  does 
not  accordingly  seem  to  be  within  the  section.*®   In  the  absence 

1  See  Watson  v.  Spratley,  tup,  246.  617. 

a  lb.  •  See  Walker  r.  Bartlett.  18  C.  B. 

8  n. ;  Powell  r.  Jessopp,  18  C.  B.  845,  859  ;  Hayter  r.  Tucker,  4  K.  &  J. 

336  ;  Walker  v.  Bartlett,  ib.  845,  859.  247.    See,  as  to  mining  licences,  antf, 

*  Ante,  p.  497.  pp.  242  et  seq. 

Watson  r.  Spratley.  10  Exch.  222.  w  See  and  consider  Watson  r.Spnit- 

«  7  B.  &  C.  409.  ley,  10  Exch.  222.    See  also  Walker  p. 

Ante,  p.  516.  Bartlett,  tup. 
8  See  Curling  t.  Flight,  2  Ph.  613, 
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of  evidence  to  the  contrary^  there  is  a  presumption  that  shares 
in  a  cost-book  mine  are  not  an  interest  in  land.^ 

A  contract  to  transfer  shares  in  a  cost-book  mine  is  not  a  Seventeenth 
contract  for  the  sale  of  goods,  wares  and  merchandise  within 
the  seventeenth  section  of  the  Statute  of  Frauds.^ 

Accordingly,  a  contract  to  transfer  shares  in  a  cost-book  Parol  contract 
mine  is,  except  in  the  rare  cases  where  the  vendor  has  an  good— usual 
interest  in  the  land  itself,  good,  although  entered  into  by  parol.^  wnt^t. 
However,    the   usual   mode   of  contracting  for  the  sale   and 
purchase  of  an  interest  in  a  cost-book  mine  is  either  through 
the  medium  of  a  mining  broker  :^    or  by  each  party  making  a 
memorandum  of  the  sale  in  his  own  book,  in  the  same  way  as 
brokers  or  jobbers  do  on  the  stock  exchange.^ 

A  purchaser  of  shares  in  a  cost-book  company  is  not,  unless  Abstract  of 
where  the  vendor  has  an  interest  in  the  land  itself,  entitled  to 
a  regular  abstract  of  title  to  the  mine.^  But  he  is  entitled  to 
such  evidence  of  the  constitution  of  the  company,  and  of  the 
nature  of  the  title  under  which  the  mine  is  worked  as  will  show 
that  the  subject-matter  of  the  purchase  is  what  it  professes  to 
be,  and  that  the  proposed  form  of  transfer  will  give  him  a  valid 
title  to  the  sharesJ 

In  an  action  for  not  accepting  shares  in  a  cost-book  mine,  Deiiveiy  and 

evidence    is    admissible   of   a   usage  among  brokers  in  such  P^y"*®^*- 

shares,  that   in   contracts   for   their   sale   and   purchase   the 

deliyery  takes  place  at  the  time  appointed  for  payment,  and 

that  the  purchaser  cannot  demand  delivery  before  that  time.^ 

Where  a  number  of  shares  in  one  cost-book  mine  have  been  Fraud- 
rescission. 
purchased  on  the  faith  of  untrue  representations  by  the  vendor; 

and  the  purchaser  has  subsequently  parted  with  a  portion  of 

them;  he  is  entitled  to  rescind  the  sale  as  regards  the  portion 

'  See  Powell  r.  Jessopp,  18  G.  B.  do  not  appear  to  be  any  grounds  for 

336  ;  Hayter  r.  T acker,  sup.  246.  the  doabts  expressed  by  Erie,  J.,  in 

•  Watson    r.  Spratley,    sup.      Cf.  Northey  r.  Johnson,  19  L.  T.  104. 
Pickering  v.  Appleby,  1  Com.  363.  *  See  Field  r.  Lelean,  6  H.  &  N. 

•  Watson    V.    Spratley,    sup.     See  617. 

also  Toll  V.  Lee,  4  Exch.  230  ;  Northey  »  See  Watson  v.  Spratley,  10  Exch. 

r.  Johnson,  19  L.  T.  104  ;  Kittow  v.  222,  234. 

Liskeard,    L.  R.   10  Q.  B.   10.     See  «  Curling  v.  FUght,  2  Ph.  613,  617, 

Toppin  r.  Lomaa,  16  C.  B.  161.    This  618. 

proposition  does   not   appear  to    be  "^  lb. 

subject  to  any  qualification ;  and  there  ^  Field  r.  Lelean,  sup. 


622 


COST-BOOK   AMD   8TAMNABY 


[chap.  XIX. 


€k>mpletion — 
cost-book 


com 


168 — 


which  he  has  retRined.  For  those  parted  with  and  those 
retained  fluctuate  in  value  together.^  But  a  sale  in  one 
transaction  of  several  kinds  of  shares  will  not  be  set  aside  for 
misrepresentation  unless  the  person  seeking  relief  is  able  to 
restore  all  the  shares  which  he  has  purchased.  For  soicte 
may  become  profitable  and  others  worthless.^  Where  a  plaintiff 
is  entitled  to  have  a  sale  of  shares  rescinded,  he  is  not,  in 
order  to  preserve  his  right,  obliged,  after  he  issues  his  writ,  to 
pay  calls  on  them.  And,  if  they  are  forfeited  for  non-paymeDt 
of  such  calls,  the  loss  must ;  at  all  events  if  the  defendant 
knows  of  their  having  been  made;  fall  upon  the  latter.^ 

It  appears  to  be  competent,  primdfacie^  in  the  great  majority 
of  cases,  for  a  member  of  a  cost-book  company  to  transfer,  as 


parol  tranafer  it  is  competent  for  him  to  SLStree  to  transfer,  his  interest  by 
generally  *  " 

good— usual     parol.^    However,  the  general  mode  of  effecting  a  transfer  is  by 
tranBfer.  ^^^   purser    or    other    agent    substituting    the  name  of  the 

transferee  for  that  of  the  transferor  in  the  cost-book;  his 
authority  for  that  purpose  being  either  the  deposit  in  the 
company's  office  of  a  formal  deed  of  assignment :  or,  more 
commonly,  a  written  or  verbal  direction  to  the  purser  or  other 
agent  from  the  transferor,  and  a  written  or  verbal  acceptance  of 
the  shares  by  the  transferee.^  In  general,  each  party  to  a 
transfer  may,  by  an  action  for  specific  performance,  compel  the 
other  to  concur  in  procuring  the  substitution  of  names  to  be 
made ;  and  he  may  recover  for  any  injury  sustained  by  the 
default  of  the  other  in  that  respect.^  But,  of  course,  fraud  or 
concealment  may  be  a  bar  to  any  such  action.''     If,  on  a  sale 


1  Maturin  v,  Tredennick,  12  W.  R. 
740. 

*  lb.  Cf .  the  law,  where  a  member 
of  a  cost-book  company  has  been 
induced  to  join  through  fraud  by  the 
promoters,  antej  p.  499. 

»  Maturin  r.  Tredennick,  12  W.  R. 
740.  For  the  form  of  the  order,  see 
p.  742. 

*  See  Watson  r.  Spratley,  10  Exch. 
222.  See  also  Toll  r.  Lee,  4  Exch. 
280;  Northey  r.  Johnson,  19  L.  T. 
104  ;  Kittow  r.  Liskeard,  L.  R.  10  Q. 
B.  10  ;  ante^  p.  521. 

^  See  Mare  v.  Malachy,  1  M.  &  Cr. 


660  ;  Curling  v,  FHght,  6  Ha.  45,  2 
Ph.  614  ;  Toll  r.  Lee,«tp.  230 ;  Watson 
r.  Spratley,  *K/i.  222,  225,  226  ;  Powell 
V.  Jessopp,  18  C.  B.  338,  339  ;  Walker 
V.  Bartlett,  ib.  845  ;  Lofthouse's  Ca«e, 
2  De  a.  &  J.  71,  72  ;  Watson  r.  Bales, 
23  Beav.  296 ;  NichoUs  v.  Rosewarne, 
6  C.  B.,  N.  S.  480.  See  also  Proa  in 
Stan.  (1866),  Introd.  Not.  24  ;  Kittow 
r.  Liskeard,  tup.  Cf .  Northey  r.  John- 
son, iup. 

•  Tippet  r.  Johns,  Tapping,  187; 
Proc.  in  Stan.  (1866),  Introd.  Not  25. 

7  De  Castro's  Case,  2  Jar.,  K.  S. 
1203. 
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being  effected,  a  written  direction  is  given  to  the  purser  or 
other  agent  to  substitute  the  name  of  the  transferee  for  that  of 
the  transferor;  and  a  blank  is  left  for  the  name  of  the 
transferee;  the  purchaser  is  not  bound  to  procure  his  own  name 
to  be  registered.^  But,  if,  before  he  procures  some  name  to  be 
registered,  a  call  is  made  on  the  vendor,  the  purchaser  is  bound 
to  indemnify  him  in  respect  of  it.^ 

A  registered  transfer  of  shares  in  a  cost-book  company  may,  stamps, 
it  seems,  be  effectual  without  a  stamp.^  But  any  request  or 
authority  to  the  purser  or  other  officer  of  a  cost-book  company 
to  enter  or  register  any  transfer  of  a  share,  or  part  of  a  share; 
or  any  notice  to  such  purser  or  officer  of  any  such  transfer;  must 
have  a  sixpenny  stamp.^  And  non-compliance  with  this 
obligation  entails  a  penalty  of  202.^ 

Although  cost-book  shares  cannot  be  disposed  of  by  tlie  mere  Entry  in 
«ntry  of  a  transfer,®  an  entry  by  the  purser  or  other  agent  is,  in  ^^faJ^ 
all  cases,  as  between  the  members   themselves,  primd  facie  evid^iceof 
evidence  of  a  transfer  having  been  made.'' 

As  between  the  transferor  and  the  transferee,  the  consequences  Commence- 
of  not  procuring  the  substitution  of  names  are  immaterial.^  Habiiity  and 
Indeed  it  has  been  decided,  that  a  proviso,  that  no  transfer  shall  ^"^efits 
be  complete  unless  entered  in  the  cost-book,and  acknowledged 
by  the  purser,  is  nothing  more  than  form.^     The  consequences 
with  respect  to  the  company  or  its  creditors  may,  however,  bo 
serious.     For  the  registered  owner  is  alone  liable,  primd  facie, 
in  respect  as  well  of  calls  or  contributions  as  of  claims  by 
creditors  ;^^  and  he  may  alone  be  liable  to  be  placed  on  the  list  of 
contributories.^^   He  may,  on  the  other  hand,  be  alone  entitled 
to  the  benefits  of  membership,"    Primd  facie,  therefore,  the 


1  Walker  v.  Bartlett,  18  C.  B.  845. 

*  lb, 

»  See  Toll  v.  Lee,  4  Exch.  230.    Cf . 
Walker  v.  Bartlett,  18  C.  B.  846. 

*  54  &  56  Vict.  c.  39,  8.  110,  Sch. 
*'  Transfer." 

«  Jb.B.  110. 

«  Curling  v.  Flight,  6  Ha.  46,  2  Ph. 
€13,  618. 

7  Reynolds  r.  Bassett,  cited  in  Tap- 
ping, 49  ;  Curling  v.  Flight,  sup. 

8  See. Walker  r.  Bartlett,  18  C.  B.  845. 
^  See  Majhew's  Case,  5  De  G.  M.  & 


G.  537,  546. 

M  See  Tippet  v.  Johns,  Tapping,  187  ; 
ante  J  p.  615. 

"  See  Humby's  Case,  28  L.J.  Ch. 
875.  Cf.  De  Castro's  Case,  2  Jur., 
N.  S.  1203. 

IS  The  rules  of  many  companies  pro- 
vide that  a  transferee  shall  not  be 
treated  as  a  member  until  his  name 
is  registered :  see  Mayhew's  Case,  5  De 
G.  M.  &  G.  537, 546  ;  Thomas  v.  Clark, 
18  C.  B.  662  ;  Humby's  Case,  28  L.  J. 
Ch.  875. 
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transferor  becomes  free  from  all  liability,  and  disentitled  to  all 
benefit,  in  respect  of  future  transactions  as  soon  as  he  has 
procured  his  transferee's  name  to  be  registered.^  Conversely, 
a  transferee,  is  not  liable,  primd  facie,  either  to  the  company, 
or  to  his  transferor,  or  to  ci'editors,  for  calls  or  contributions, 
or  debts,  which  ought  to  have  been  paid  by  the  transferor.^  Nor, 
on  his  refusal  to  pay  such  calls  or  contributions,  can  the 
company  declare  his  shares  to  be  forfeited.^ 

However,  the  primd  facie  position  of  parties  may  be  altered 
by  agreement  or  conduct  at  or  subsequently  to  a  transfer  of 
shares.  A  transferee  may  agree  to  become  liable  in  respect  of 
past  transactions;  or  he  may  so  conduct  himself  as  to  recognise 
or  adopt  them.^  And  where  the  form  of  transfer  of  shares  in  a 
cost-book  company  gave  to  the  transferee  the  transferor's 
interest  in  all  moneys  in  hand,  and  in  everything  whatever  con- 
nected with  the  concern;  and  provided  that  the  transferee 
should  hold  on  the  same  conditions  as  his  transferor  had  held; 
and  a  member  transferred  his  shares  in  that  form;  it  was  heM, 
that,  as  between  the  transferee  and  his  transferor  and  the  other 
members,  the  liability  of  the  transferee  could  not  be  limited  to 
tlie  time  from  which  he  took  the  transfer.^  Indeed  it  has  been 
said,  that  wherever  partnership  articles  provide  that  a  partner 
may  transfer  his  shares,  they  mean  that  he  may  so  transfer 
them  as  to  put  the  transferee  in  his  place  as  to  antecedent 
liability.^  On  the  other  hand,  as  in  the  case  of  a  transfer  by 
way  of  mortgage,  the  transferor  may  agree  to  indemnify  the 
transferee  in  respect  of  future  transactions.^ 


1  Libri's  Case,  30  L.  T.  186  ;  South 
Lady  Bertha  Co.,  2  J.  &  H.  388  ;  Lan- 
yon  V.  Smith,  3  B.  &  S.  946  ;  Cox's 
Case,  4  De  G.  J.  &  S.  55,  n.  See 
Northey  r.  Johnson,  19  L.  T.  204.  As 
respects  creditors,  however,  he  most 
not  continue  to  hold  himself  out  as  a 
member. 

>  Thomas  r.  Clark,  18  C.  B.  662; 
Watson  V.  Eales,  23  Beav.  294,  302 ; 
Lanyon  r.  Smith,  3  B.  &  S.  945  ;  Cox's 
Case,  4  De  G.  J.  &  S.  56,  n. 

«  Watson  r.  Eales,  mp.  The  fact, 
that  the  transferee  is  only  the  mort- 
gagee of  the  shares,  is  immaterial :  ih. 


<  Cox's  Case,  4  Be  G.  J.  &  S.  55,  d. 

<  Mayhew's  Case,  5  De  G.  M.  &  6. 
837.  Cf.  Fenn*s  Case,  4  ib,  285,  294. 
It  need  hardly  be  said,  that  no  such 
provision  can  affect  the  rights  of  third 
parties  :  see  Mayhew's  Case,  sup,  849. 

•  See  Mayhew's  Case,  sup^  per  Lord 
Cranworth  :  see  also  Taylor  r.  Ifill,  8 
L.  T.,  N.  S.  148.  The  rule  is  not 
affected  by  the  circumstance  that  the 
transferor  may  himself  have  been  one 
of  the  creditors :  Taylor  r.  Itill,  tvp. 

7  Sec  Betteley  r.  Stainsby,  L.  R.  2 
C.  P.  568.  Cf .  special  contracts  in  the 
case  of  relinquishment,  patt^  p.  528. 
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A  transferor  and  a  transferee  cannot  both  be  made  contribu-  Both  parties 

X     •      •  X     i?  xi-  1.  1  liot  liable 

tones  in  respect  of  the  same  shares. 

An  unregistered  cost-book  company,  working  ''subject  to  Stannary 
the  Stannary  jurisdiction,"^  need  not  recognise  a  transfer  of  a  inoperatiTc 
share  until  all  calls  made  in  respect  of  it,  with  interest  and  *™^*^®"' 
expenses,  have  been  paid.^ 

A  transfer  of  shares  in  a  Stannary  company  made  for  the  FtandB  upon 
purpose  of  getting  rid  of  the  further  liability  of  the  share- 
holder, as  such,  for  a  nominal  or  no  consideration,  or  to  a  person 
without  any  apparent  pecuniary  ability  to  pay  the  reasonable 
expenses  of  working  the  mine,  or  to  a  person  in  the  menial  or 
domestic  service  of  the  transferor,  is  fraudulent;  and  need  not 
be  recognised  by  the  company,  or  by  the  Court  on  the  winding-up 
of  the  company,  whether  the  company  is  registered  or 
unregistered/  Assuming,  however,  that  a  particular  transfer 
is  fraudulent,  on  the  ground  that  the  transferee  is  insolvent;  if 
it  has  been  acted  on  and  recognised  by  the  company,  with 
knowledge  of  the  insolvency;  it  cannot  be  set  aside  in  the 
winding-up;  nor  can  the  name  of  the  transferor  be  put  on  the 
list  of  contributories.*^  And  where  a  person  not  already  a 
member  purchases  shares  in  a  cost-book  company  in  the  name 
of  a  nominee ;  and  does  so  either  to  prevent  its  being  known 
that  he  is  trafficking  in  shares  of  the  company,  or  even  (it  seems) 
to  escape  liability ;  he  cannot  be  made  a  contributory .*  If,  in 
order  to  delude  the  public  into  an  exaggerated  estimate  of  the 
number  of  shares  in  a  cost-book  company,  a  person  procures 
some  shares  of  which  he  is  the  owner  to  be  transferred  into 
and  registered  in  the  names  of  mere  nominees  for  him,  he  may, 
in  the  event  of  the  company  being  wound  up,  be  made  a 
contributory  in  respect  of  such  shares.*^ 

ifi)  Relinquishment. 
A  member   of  a   cost-book   company  may,  if  he  pleases,  Power  to 
relinquish  his  shares  to  the  company,  and  insist  upon   the  ^a^l*'**^ 

'  See  Bowen'B  Case,  4  W.  R.  800.  «  Chynoweth's  Case,  15  Ch.  D.  13. 

As  to  giving  notice  under  the  Met.  See  also  Lofthouse's  Case,  2  De  G.  & 

Mines  Beg.  Act,  1872,  of  a  change  of  J.  69,  73,  74. 

members,  eeepost,  p.  699.  o  King's  Case,  6  Ch,  196. 

»  See  ante,  p.  496.  t  Cox*s  Case,  4  De  G.  J.  &  S.  63. 

>  Stan.  Act,  1869,  s.  14.  Whether  the  nominees  ought  not  also 

*  S.  35.  to  be  on  the  list;  qu, :  ib. 


526 


COBT-BOOK  AND   STANNARY 


[chap.  IIX« 


Notice  to 
purser. 


Bight  of  and 
liability  to 
account. 


Mode  in 
which  account 
taken. 


company  accepting  them.^  An  unregistered  company,  work- 
ing "subject  to  the  Stannary  jurisdiction,"^  is  not,  however, 
bound  to  recognise  the  relinquishment  of  a  fractional  part  of 
a  share.^  And  a  relinquishment  of  shares  in  a  Stannary 
company  is  ineffectual,  if  delivered  within  six  weeks  before 
the  passing  of  a  winding-up  resolution,  or  the  making  of  a 
winding-up  order.* 

A  relinquishment  of  a  share  in  an  unregistered  Stannary 
company  must  be  made  by  notice  in  writing  delivered  to  the 
purser  or  other  agent.^ 

A  member  of  a  cost-book  company  relinquishing  his  shares 
is  entitled,  primd  facie,  to  have  an  account  taken  of  the  assets, 
effects,  and  liabilities  of  the  company;  and,  if  the  accoaot 
shows  a  credit  balance  in  favour  of  the  company,  his  share 
of  that  balance  becomes  a  debt  due  to  him  from  the  company. 
He  is,  on  the  other  hand,  subject,  prima  fade,  to  have  a  like 
account  taken  against  him  ;  and,  if  it  shows  a  debit  balance, 
his  share  becomes  a  debt  due  from  him  to  the  company.^  In 
other  words,  if  the  concern  is  insolvent,  he  is,  prima  fade, 
liable  to  pay  his  share  of  the  deficienc}'  as  if  it  were  being 
wound  up;  but  if  it  is  solvent,  he  is,  prima  facie,  entitled  to 
receive  his  share  of  the  surplus.*^  His  own  previous  indebted- 
ness (if  any)  to  the  compan}'  is  then  estimated  ;  and  is  either 
deducted  from  the  debt  due  to  him,  or  is  added  to  that  due 
by  him.® 

In  the  case  of  a  Stannary  company  the  account  is,  under  a 
statutory  provision,  taken  upon  the  basis  that  the  continuing 
members  had,  at  the  same  time,  relinquished  their  shares.^ 
And,  independently  of  statute,  the   account   of  a  cost-book 


1  See  Proc.  in  Stan.  (1866),  Introd. 
Not.  24.  See  also  Northey  v.  Johnson, 
19  L.  T.  104  ;  Fenn's  Case,  4  De  G.  M. 
&  G.  298 ;  Watson  v.  Spratley,  10  Ezch. 
222,  226;  Bodmin  United  Mines,  28 
Beav.  370,  379  ;  Birch's  Case,  2  De  G. 
&  J.  10 ;  Birch's  Case,  28  L.  J.  Ch. 
894 ;  Cox's  Case,  4  De  G.  J.  &  S.  65, 
n. ;  Palmer's  Case,  7  Ch.  286  ;  Kittow 
r.  Liskeard,  L.  R.  10  Q.  B.  10 ;  Frank 
MiUs  Co.,  28  Ch.  D.  55. 

s  See  ante,  p.  496. 

•  Stan.  Act,  1869,  s.  22. 


^  Stan.  Act,  1887,  s.  22. 

fi  Stan.  Act,  1869,  s.  22. 

^  See  Batten  on  Stan.  Act,  1869,46 ; 
Fenn's  Case,  sup, ;  Wateon  «.  Spratley, 
tup. ;  Edwards'  Case,  1  L.  X.,  N.  S. 
399  ;  Cox's  Case,  sup. ;  Palmer's  Case, 
sup. 

f  See  Frank  Mills  Co.,  23  Ch.  D.  55, 
per  Jessel,  M.  R. 

^  See  n.  ^,  sup.^  and  authorities  there 
cited. 

9  Stan.  Act,  1887,  s.  21. 
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company  (whether  within  or  without  the  Stannaries)  is,  in 
the  absence  of  agreement  to  the  contrary,  taken  in  the  follow- 
ing way: — Two  valuers  are  appointed,  one  for  the  company 
and  the  other  for  the  relinquishing  member ;  unless  one  is 
agreed  upon  for  both.^  The  account  is  taken,  not  as  from  the 
time  when  it  is  made  out,  but  as  from  the  date  of  the  notice 
of  relinquishment.^  In  taking  an  account  of  the  assets,  an 
estimate  is  made  of  the  value  of  the  machinery  and  materials  ;^ 
and  in  such  estimate  the  company  is  treated  as  a  going  con- 
cern, whether  it  is  solvent  or  insolvent.^  An  estimate  is  also 
made  of  the  value  of  the  ores  broken,  both  underground  and 
at  the  surface.  But,  apparently,,  no  estimate  is  made  of  the 
value  of  the  mine  itself,  or  the  unsevered  minerals.^  In  taking 
an  account  of  the  liabilities,  regard  is  had  to  the  solvency  or 
insolvency  of  the  continuing  members.®  And  the  mere  fact, 
that,  on  previous  occasions,  the  purser  oft  he  mine  in  question 
may  have  allowed  members  to  relinquish,  without  regard  to 
the  insolvency  of  continuing  members  owing  arrears  of  calls^ 
is  not  sufficient  evidence  of  an  agreement  between  the  members 
that  a  relinquishment  should  always  take  place  on  that  footing. 
For  the  course  of  practice  followed  by  the  officer  of  a  company 
having  numerous  members  is  not  so  strong  evidence  of  an 
agreement  sanctioning  that  practice  as  a  course  of  practice  in 
an  ordinary  partnership  would  be.*^  In  taking  an  account  of 
the  liabilities,  an  estimate  is  also  made  of  prospective  costs 
and  expenses  up  to  the  end  of  the  then  current  month.^  And 
in  estimating  the  amount  of  a  member's  previous  indebtedness 
(if  any)  to  the  company,  regard  is  not  exclusively  had  to  calls 
actually  and  formally  made,  and  remaining  unpaid.^ 

If,  upon  the  ultimate  estimate,  a  debt  is  found  due  from  the  Payment  of 
member  to  the  company,  it  is,  prima  facie,  payable  imme-         °^^' 
diately.     But,  if  a  debt  is  found  due  from  the  company  to  the 
member ;  although  it  is  due  immediately ;  it  is  not  payable, 

»  See  Batten,  46.  «  Batten,  46  ;  Watson  t?.  Spratley, 

s  Frank  Mills  Co.,  23  Ch.  D.  52.  sup, 

•  Watson  V.  Spratley,  10  Ezch.  226,  «  Frank  Mills  Co.,  tup. 
233.  '  Ih. 

*  See  Frank  Mills  Co.,  mp. ;  where  «  Batten,  46  ;    Watson  v,  Spratley, 
there  was  a  valuation  at  breaking-ap  sup* 

price.  ^  Batten,  48,  49. 
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piimd  facie,  until  the  expiration  of  two  years.  And  the 
continuing  members  are  personally  liable,  prima  facie,  to  pay 
it  at  the  end  of  the  two  years ;  and  are  so  liable,  although  the 
assets  of  the  company  may  be  then  exhausted.^ 

A  member  relinquishing  his  shares  may  also  have  an  action 
to  have  his  proportion  of  the  assets  ascertained  and  paid.^ 

It  is,  of  course,  open  to  a  member,  upon  relinquishing  his 
shares,  to  agree  with  the  continuing  members,  that  no  accoant 
shall  be  taken  between  them.  Where  such  an  agreement  is 
made,  the  relinquishing  member  cannot  subsequently  claim 
his  proportion  of  the  assets.  Nor,  on  the  other  hand,  can  he 
be  subsequently  rendered  liable  for  calls ;  although  made  prior 
to  the  relinquishment.^  The  rules  of  a  cost-book  company 
provided,  that  a  member  might  determine  his  liability  upon 
giving  notice  in  writing  to  the  purser,  and  signing  a  relinquish- 
ment of  all  claims  on  the  company  in  respect  of  the  shares ; 
and  the  prospectus  contained  statements  to  a  similar  effect 
A  member  relinquished  his  shares  in  accordance  with  this 
provision  ;  and  the  company  was  subsequently  wound  up.  It 
was  intimated,  that  the  provision  would  not  have  applied,  if 
the  relinquishment  had  been  fraudulent ;  and  would  probably 
not  have  applied,  if  the  operations  of  the  company  had  pre- 
viously ceased,  or  if  there  had  been  a  simultaneous  relin- 
quishment by  all  the  members.^  But,  in  the  absence  of  these 
special  circumstances,  it  was  held,  that  the  relinquishing 
member  could  not,  as  between  himself  and  the  other  members, 
be  made  liable  even  for  the  debts  existing  at  the  time  of  the 
relinquishment.^ 

Where  the  members  of  a  cost-book  company,  some  of  whose 
shareholders  were  in  arrear  in  payment  of  calls,  agreed,  that, 
if  a  member  in  arrear  relinquished  his  shares,  he  might, 
within  a  limited  time,  redeem  so  many  as,  at  the  amount  of 
former  calls,  would  equal  the  amount  paid  by  him ;  and  no 
provision  was  made  for  payment  of  the  calls  then  due;  and 


1  Palmer's  Case,  7  Ch.  286. 
«  Edwards'  Case,  1  L.  T.,  N.  S.  399. 
»  lb. 

^  See  4   De  G.  M.  &  G.  296,  per 
Knight-Bruce,  L.  J. 


«  Fenn's  Case,  4  De  G.  M.  &  G.  ^o. 
See  also  Mayhew's  Case,  5  i^.  837; 
Bodmin  United  Mines,  23  Bear.  379 
—381. 
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certain  members  relinquished  accordingly,  and  asserted  their 
intention  to  redeem,  but  took  no  actual  steps  to  redeem  within 
the  limited  time ;  and  the  company  was  subsequently  wound 
up;  it  was  held,  that  the  relinquishing  members  could  not, 
the  transaction  having  been  bond  Jide,  be  put  upon  the  list 
of  contribntories.^  And  where  the  purser  of  a  company  was 
authorised  to  conduct  all  correspondence ;  and  a  member 
desired  to  relinquish ;  and  the  purser  wrote  to  him,  stating 
the  sum  which  he  was  to  pay  as  his  proportion  of  the  liabilities ; 
and  he  paid  that  sum,  and  then  relinquished ;  it  was  held, 
that  he  became  exempt  from  all  liability  as  a  member ;  although 
the  rules  of  the  company  provided,  that  the  affairs  should  be 
managed  by  a  committee,  and  although  the  sum  in  question 
was  less  than  the  proper  proportion.^ 

A  member  who  has  relinquished  his  shares  is  entitled  to  Remoyal  of 
have  his  name  removed  from  the  list  of  members.^  '^*'' 

A  relinquishment  does  not  affect  the  liability  of  the  relin-  End  of 
qmshing  member  to  the  then  existing  creditors  of  the  concern.*  '*  ^  *  y- 
But,  as  in  the  case  of  transfer,^  a  member  of  a  cost-book  com- 
pany gets  rid  of  all  liability  in  respect  of  future  transactions, 
as  soon  as  he  has  relinquished.^  It  has  been  said,  that,  where 
shares  are  relinquished,  the  company  are  under  no  obligation  to 
save  the  relinquishing  member  harmless  from  contracts  entered 
into  while  he  was  a  member ;  except  only  in  the  way  of  con- 
tribution, as  in  the  case  of  other  partnerships.*^  But  it  is 
presumed,  that  the  company  would  be  free  from  such  obligation 
only  in  case  the  relinquishing  member  had  not,  upon  relinquish- 
ment, paid  to  the  company  the  balance  (if  any)  found  due 
from  him  upon  taking  the  usual  accounts.^ 

Where  a  share  in  an  unregistered  cost-book  company,  work-  Disposal  of 

relinquished 


1  Bodmin  United  Mines,  23  Beay. 
370,  381  et  teq. 

s  Birch's  Case,  28  L.  J.  Ch.  894 :  cf 
special  contracts  in  the  case  of  transf  eij 
ante^  p.  524. 

>  Birch's  Case,  2  De  G.  &;  J.  10. 

«  See  Bodmin  United  Mines,  23 
Beav.  378. 

^  AjUe,  pp.  523,  524. 

^  Cox's  Case,  4  De  G.  J.  &S.  66,  n.  : 
see  Northey  v.  Johnson,  19  L.  T.  204. 

M.M. 


As  respects  creditors,  however,  he 
must  not  continue  to  hold  himself  out 
as  a  member. 

T  Cox's  Case,  4  De  G.  J.  &  S.  55,  n. 

8  See  ante,  pp.  526—528.  The 
registration  of  a  cost-book  company 
under  a  Limited  Liability  Act  has  no 
effect  on  the  liability  of  a  member 
who  has  previously  transferred  or 
relinquished  his  shares:  see  antey 
p.  501. 

84 


580 


COST-BOOK  AND  STANNARY  00MPANIB8—      [CHAP.  XEL 


share  in 

Stazmary 

company. 


ing  **  subject  to  the  Stannary  jorisdiction/'^  is  relinqniahed, 
it  must  be  carried  to  an  account,  called  "  The  Account  of 
Relinquished  Shares ;  "  and  it  is  deemed  to  be  the  property  of 
tlie  company,  and  may  be  disposed  of  as  the  company  think 
fit ;  and  any  member  may  purchase  it,  if  sold*^  A  statutory 
declaration  in  writing  by  the  purser  or  other  agent  of  the 
company,  that  a  share  has  been  relinquished,  is  sufficient 
evidence  of  the  facts  therein  stated  as  against  all  persons 
interested  in  the  share.  And  that  declaration,  and  the  receipt 
of  the  purser  for  the  price  of  the  share,  if  sold,  constitute  a 
good  title  thereto.  The  purchaser  must  be  entered  in  the 
cost-book  as  the  holder  of  the  share ;  and  he  is  thereupon 
discharged  as  against  the  company  from  all  unpaid  calls, 
interest,  and  expenses,  due  to  the  company  in  respect  thereof 
accrued  before  the  purchase.  And  he  is  not  bound  to  see  to 
the  application  of  the  purchase-money ;  nor  is  his  title  affected 
by  any  irregularity  in  the  proceedings  in  reference  to  the  sale.' 


Bankmptcj 
of  member 
does  not 
disBolve 
oo6t-book 
company. 

Nor  death. 


Interest  in 
land  treated 
as  personalty. 


Mortmain. 


(y)  Devolution, 

On  the  same  principle,  that  a  voluntary  transfer  of  a  share 
in  a  cost-book  company  will  not  ;^  the  bankruptcy  of  a  member, 
and  the  vesting  of  his  share  in  his  trustee,  will  not ;  operate  to 
dissolve  the  company,'^ 

For  the  same  reason  the  death  of  a  member  of  a  cost-book 
company,  and  the  devolution  of  his  share,  will  not  operate  to 
dissolve  the  company.^  In  fiict  the  doctrine  of  delectus  penona 
in  no  case  applies  to  a  cost-book  company. 

If  the  interest  of  a  member  of  a  cost-book  company  includes 
an  interest  in  the  land  itself,  which  seldom  happens,''  and 
against  which  there  is  a  presumption,^  the  interest  in  the  land 
itself  will  on  his  death  be  treated  as  personal  estate.^ 

In  the  great  majority  of  cases  shares  in  a  cost-book  company 
might  always  have  been  validly  bequeathed  to  a  charity ;  the 
interest  of  the   owner  of  such  shares  seldom  including  an 


I  See  ante^  p.  496. 
>  Stan.  Act,  1869,  s.  21. 
8  S.  23.   Cf.  as  to  forfeited  shares, 
antey  p.  609. 
*  See  ante,  p.  519. 


«  Tippet  V.  Johns,  Tapping,  189. 

^  lb. 

T  See  ante,  pp.  520,  521. 

8  See  ib. 

B  See  ante,  p.  258. 
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interest  in  the  land  itself.^  And  they  may  now  be  so  bequeathed, 
even  in  the  rare  instances  in  which  a  lease  of  a  cost-book  mine 
is  held  in  trust  for  the  individual  members  in  proportion  to 
their  shares.^ 


/•.—DISSOLUTION. 

(a)  Sale — Amalgamation. 

Any  unregistered  company,  working  "  subject  to  the  Stan-  stannary 
nary  jurisdiction,"^  iuay>   by   special  resolution,*  to   which  mi^^sSfits 
three-fourths  in  value  of  the  members  consent  in  writing  or  at  P^<^P®^*y- 
a  meeting,  sell  the  machinery  and  materials,  with  or  without 
the  interest  of  the  company  in  the  leases  or  sett,  as  a  going 
concern.    But  such  sale  must  be  by  public  auction ;  and  due 
notice  must  be  given  by  public  advertisement  in  some  local 
paper,    and    in    some    paper   specially  relating  to    mining 
companies,  for  two  successive  weeks  before  the  sale ;  and  no 
such  power  is  allowed  to  prejudice  the  rights  of  lessors  or 
creditors.^    And  any  member  may,  in  a  proper  case,  obtain  an 
injunction  to  restrain  the  sale  of  machinery  and  other  effects 
on  a  mine,  or  to  restrain  the  sale  of  setts.^ 

Stannary  companies,  whether  registered  or  unregistered,  Amalgama- 
working  adjoining  mines  may,  with  the  consent  in  writing  of 
the  respective  lessors  (where  such  consent  is  by  law  or  custom 
necessary) ;  and  with  the  authority  of  special  resolutions,  to 
which  two-thirds  in  value  of  the  shareholders  have  assented 
in  writing;  amalgamate.  The  resolutions  must,  as  already 
stated,^  be  registered;  and  they  must  be  advertised  in  such 
manner  as  the  Stannary  Court  directs.^ 

03)  Winding-wp. 
Stannary  companies,  whether  registered    or    not,  may  be  OeneraUy. 

^  See  Hayter  r.  Tncker,  4  K.  &  J.  '  See  ante,  p.  496. 

243,    246,    251  ;    referred    to,    ante^  '  Ante,  p.  605. 

p.  258,  n.* :  see  also  ante,  pp.  519,  '  Stan.  Act,  1869,  s.  24.    See  Hayter 

620.  V,  Tncker,  sup,  247. 

>  See  Mortmain  and  Charit.  Uses  ^  Stan.  Act,  1869,  s.  36. 

Act,  1891,     Previously  to  this  Act,  '  Ante,  p.  502. 

the  law  was  otherwise:  see  Hayter  v.  ^  Stan.  Act,  1887,  s.  27. 
Tucker,  eup, 
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Stannary 
companies- 
former 
member. 


Wages  of 
miners,  &c. 


wound  up  in  the  Stannary  Court,  or  in  the  High  Court ;  ^  but 
are  usually  wound  up  in  the  former^  as  has  been  already  seen.' 
Cost -book  companies  working  in  England  (but  not  **  subject 
to  the  Stannary  jurisdiction  ***),  or  working  in  Wales,  may, 
whether  registered  or  not,  be  wound  up  in  the  High  Court* 
The  Court  may,  at  any  time  after  the  presentation  of  a 
petition  to  wind  up  a  company,  restrain  further  proceedings 
against  it.'^ 

Where  an  unregistered  Stannary  company  is  being  wound 
up,  a  former  member  is  not  liable  to  contribute  to  the  assets, 
if  he  has  ceased  to  be  a  member  for  two  years  before  the  mine 
has  ceased  to  be  worked,  or  before  the  date  of  the  winding-up 
order.*  Accordingly  a  member  of  a  cost-book  mine  in 
Cornwall,  who  had  ceased  to  be  a  member  more  than  two 
years  before  an  order  for  winding  up,  was  held  not  Uable  to 
be  put  on  the  list  of  contributories  as  a  past  member ;  although 
he  had  not  so  ceased  for  two  years  before  the  mine  ceased  to 
be  worked.'' 

Where  a  Stannary  company,  whether  registered  or  not,  is 
being  wound  up,  whether  by  the  Court  or  otherwise,  any  wages 
due  at  the  commencement  of  the  winding-up,  not  exceeding 
three  months'  wages,  are  payable  forthwith  in  priority  to  all 
costs  except  the  costs  of  the  winding-up  order,  and  to  all 
claims  by  mortgagees,  execution  creditors,  or  others ;  and  the 
Court  may  charge  the  assets  of  the  company,  in  priority  to 
all  claims,  with  a  sum  sufficient  to  discharge  such  wages,  with 
interest  at  6  per  cent,  per  annum ;  and  such  charge  may  be 
made  in  favour  of  any  person  willing  to  advance  the  requisite 
amount.^  The  right  of  clerks  and  servants  under  the  Comp. 
Act,  1888,  to  be  paid  in  the  winding-up  of  a  company,  in 


»  Comp.  Act,  1862,  ss.  79,  199 ; 
Comp.  (Winding-up)  Act,  1890,  s.  1. 

•  Ante,  pp.  480—482.  Before  the 
abolition  of  creditors'  suits  (see  uTite, 
p.  477,  n. ")  an  unregistered  Stannary 
cost-book  company  was,  for  the  pur- 
pose of  enabling  a  winding-up  cider 
to  be  made,  deemed  to  be  unable  to 
pay  its  debts,  if  a  decree  or  order 
absolute  for  the  sale  of  its  machinery, 
materials,  and  effects  had  been  made 
in  a  creditors*  suit :  Comp.  Act,  1862, 


s.  199. 

»  See  ante,  p.  496. 

^  Comp.  Act,  1862,  ss.  79,  199; 
Comp.  (Winding-up)  Act,  1890,  a,  1. 

»  Comp.  Act,  1862,  s.  85. 

«  Stan.  Act,  1869,  s.  25. 

7  Chynoweth's  Case,  15  Ch.  D.  13. 

8  Stan.  Act,  1887,  s.  9.  This  is  not 
affected  by  the  Pref.  Paymenis  in 
Bank.  Act,  1888  :  see  s.  2  (2).  See 
also  Stan.  Act,  1869,  s.  26. 
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priority  to  other  creditors^  pari  pa89U  with  labourers  and 
workmen,  is,  however,  preserved,  except  that  such  priority  is 
only  given  to  the  extent  of  three  months,  and  does  not  extend 
to  the  principal  agent  or  manager,  purser  or  secretary.^ 

Moneys  deducted  from  wages  for  the  purposes  of  a  mine  Mine  club 
club,  or  accident,  or  sick,  or  benefit  fund  are  not  applicable    °°   * 
upon  a  winding-up  as  part  of  the  assets  of  the  company.     In  a 
voluntary  winding-up,  the  liquidator  or  any  person  interested 
may  apply  to  determine  any  question  as  to  such  moneys.* 

If,  in  the  course  of  proving  the  debts  and  claims  of  creditors  Dispated 
in  the  Stannary  Court,  any  debt  or  claim  is  disputed,  or  cUima. 
appears  to  be  open  to  question,  the  Court  may  adjudicate  upon 
it.  The  Court  also  has  power,  incidentally,  to  decide  upon 
the  validity  and  extent  of  any  lien  or  charge  claimed  by  any 
creditor  on  any  property  of  the  company  in  respect  of  such 
debt ;  and  to  make  binding  declarations  of  right  And  for 
determining  any  question  the  Court  may  direct  and  settle  any 
action  or  issue.  And  the  finding  of  the  jury  in  such  action  or 
issue  is  conclusive  of  the  facts  found,  unless  the  Judge  who 
tries  it  makes  known  to  the  Court  that  he  was  not  satisfied 
with  the  finding ;  or  unless  it  appears  to  the  Court  that,  in 
consequence  of  miscarriage,  accident,  or  the  subsequent  dis- 
covery of  fresh  material  evidence,  such  finding  ought  not  to 
be  conclusive.^ 

And  if,  after  an  order  for  winding  up  in  the  Stannary  Court,  Interpleader, 
it  appears  that  any  person  claims  any  property  in,  or  any 
lien  upon,  any  of  the  machinery,  materials,  ores,  or  effects  on 
the  mine,  or  on  premises  occupied  by  the  company  in  connec- 
tion with  the  mine,  or  to  which  the  company  was,  at  the 
time  of  the  order  prinid  facie  entitled,  the  Court  or  the 
registrar  may  adjudicate  on  such  claim  by  interpleader.^  And 
any  action  or  issue  directed  upon  such  interpleader  may  be 
tried  in  the  Court,  or  at  the  assizes  or  sittings  in  London  or 
Middlesex  before  a  Judge  of  the  High  Court.^ 

Where  several  companies  are  in  course  of  liquidation  by  several 
the  Stannary  Court,  if  a  contributory  of  one  of  them  is  a  ^^^^iL 

>  Stan.  Act,  1887,  8.  10.  «  S.  lie, 

»S.  13(2).  » /J. 

»  Comp.  Act,  1862,  s.  108. 
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creditor  of  another,  the  Court  may  direct  that  the  debt  be 
attached,  and  payment  suspended  for  a  time  certain,  as  a 
security  for  payment  of  the  calls  which  may  in  the  coarse  of 
the  liquidation  become  due  from  him  to  the  company  of  which 
he  is  a  contributory  ;  and  the  amount  may  be  made  applicable 
and  applied  to  such  payment  in  due  course.  But  no  order 
of  attachment  is  allowed  to  prejudice  any  claim  which  the 
indebted  company  may  have  by  way  of  set-off  or  otherwise ; 
or  any  claim  or  lien  or  specific  charge  on  the  debt  in  favour  of 
any  third  person.^ 


CoBt-book 
custom  must 
be  proved 
in  ordinary 
Conrte. 


^.—RECOGNITION  OF  COST-BOOK  CUSTOM. 

Of  the  various  peculiarities  of  a  cost-book  company,  those 
which  have  not  had  their  origin  in  statute,  constitute  the  cost- 
book  custom.  The  existence  and  the  nature  of  the  custom  in 
the  case  of  companies  in  Cornwall  and  Devonshire  have 
always  been  recognised   b}'  the  Stannary  Courts,'   and  the 


1  Stan.  Act,  1869,  8.  34.  The  pre- 
yioas  state  of  the  law  as  to  the 
winding-np  of  cost-book  and  Stannary 
companies  was  in  many  respects 
anomalous.  The  Act  11  &  12  Vict, 
c.  45,  8.  2,  provided  that  the  winding- 
up  jurisdiction  of  the  Court  of  Chan- 
cery should  extend  to  companies 
formed  for  the  purpose  of  working 
mines  or  minerals.  Companies  formed 
before  the  passing  of  this  Act,  not 
being  within  its  provisions  (Wyld's 
Case,  1  Mac.  &  G.  1,  1  H.  &  T.  125), 
were  brought  within  them  by  12  &  13 
Vict.  c.  108,  s.  1.  S.  1  of  the  latter 
Act  also  provided  that  the  Chancery 
jurisdiction  should  not  affect  the 
Stannary  jurisdiction  in  Cornwall ;  or 
extend  to  cost-book  mines  within  the 
latter  jurisdiction,  unless  on  the  peti- 
tion (for  instances  of  which  see  Bos- 
worthon  Co.,  26  L.  J.  Ch.  612 ;  Wheal 
Anne  Co.,  10  W.  K.  330  ;  S.  C.  30 
Beav.  601)  of  the  owners  of  at  least 
one-tenth  of  the  shares.  This  proviso 
was  not  apparently  repealed  by  20  & 
21  Vict.  c.  78,  s.  12  ;  which  required 


the  leave  of  the  Court  of  Chancery  or 
the  certificate  of  the  Vice- Warden  as 
a  condition  to  the  presentation  of  a 
petition  (South  Lady  Bertha  Co.,  2  J. 
&  H.  376).  Bat  it  was  not  extended  to 
mines  in  Devon  by  18  &  19  Vict.  c.  82, 
which  brought  that  county  within 
the  Stannary  jurisdiction  (ib.y  The 
Stannaries  Court  had  no  jurisdiction 
to  stay  proceedings  by  creditors 
against  individual  shareholders ;  and 
on  that  very  ground  the  leave  re- 
quired by  20  &  21  Vict.  c.  78,  s.  12,  was 
frequently  granted  (Tretoil,  &c.,  Co., 
2  J.  &  H.  421  ;  South  Lady  Bertha 
Co.,  gup. ;  Wheal  Anne  Co.,  tup.y  The 
presentation  of  a  petition  to  the  Court 
of  Chancery  under  the  former  Acts 
to  wind  up  a  company  within  the 
Stannaries  operated  as  an  injunction 
against  creditors  (North  Tamar  Mine, 
referred  to  in  2  J.  &  H.  422).  But 
they  were  not  entitled  to  appear  and 
oppose  (Tretoil,  &c.,  Co.,  ««/?.). 

>  See  Cox*s  Case,  4  De  G.  J.  6:  S.  55, 
n.;  Gaved  v,  Martyn,  19  C.  B.,  N.  S. 
732,  757. 
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existence  of  the  custom  has  frequently  received  recognition 
from  the  legislature.^  The  ordinary  Courts  do  not,  however, 
take  judicial  cognisance  of  the  custom;  and  its  nature  and 
application  in  any  particular  case  must  be  there  proved  by  the 
party  alleging  them.^ 


1  See  7  &  8  Vict.  c.  110,  s.  63;  12  & 
13  Vict.  c.  108,  8. 1  (repealed  bjComp. 
Act,  1862)  :  see  also  6  &  7  Will,  i, 
c.  106,  8.  43 ;  18  &  19  Vict.  c.  32,  ss.  17, 
22  (both  now  repealed);  Stan.  Act, 
1869,  8.  2.  See  also  Fenn's  Case,  4 
De  G.  M.  &  G.  293,  per  Lord  Gran- 
worth. 

>  Fenn*8  Case,  wp.  293,  295 ;  Haw- 
kins* Case,  2  K.  &  J.  253, 263 ;  Richard- 
son's Case,   4  W.    R.   670;    Bodmin 


United  Mines,  23  Beav.  370,  378,  379 ; 
Johnson  v.  Goslett,  3  C.  B.,  N.  S.  591, 
592 ;  Frank  Mills  Co.,  23  Ch.  D.  55, 
58.  Cost-book  companies  are,  in  all 
other  respects  than  those  stated  in 
this  chapter,  governed  bj  the  same 
equitable  principles  as  those  which 
apply  to  ordinary  mining  partnerships 
(as  to  which,  see  ante^  pp.  Ill  et  seq.^ 
136  €t  seq.) :  see  Proc.  in  Stan.  (1856), 
Introd.  Not.  27. 


CHAPTER  XX. 


GLOUCESTEESHIBE  EIGHTS  AND  CUSTOMS. 


Oenerally- 
rightB  of 
property. 


Customs. 


a.— GENERALLY. 

The  Hundred  of  St.  Briavels^  in  the  county  of  Gloucester, 
includes  the  Forest  of  Dean  and  several  of  the  surrounding 
parishes.^  The  greater  portion  of  the  surface  of  the  Forest 
belongs  to  the  Grown.^  The  smaller  portion  is  in  private 
hands.^  The  surface  of  the  Hundred,  not  within  the  Forest, 
belongs  partly  to  the  Grown;  and  is  partly  in  private  hands.^ 
That  portion  of  the  surface  of  the  Hundred,  which  belongs 
to  the  Grown,  is  partly  inclosed  and  partly  uninclosed.  And 
in  like  manner  that  portion  of  the  surface  of  the  Hundred, 
which  is  in  private  hands,  is  partly  inclosed  and  partly  unin 
closed.^  With  certain  few  exceptions,^  all  the  mines  and 
quarries  of  every  description  throughout  the  Hundred  belong 
to  the  Grown.''  The  interests  of  the  Grown  are  represented 
by  the  First  Gommissioner  of  Woods,  as  "  Gaveller  "  of  the 
Forest ;  or  by  his  Deputy.® 

The  mines  of  coal  and  iron  and   the   quarries  of  stone' 


1  See  Allaway  v,  Wagstaff,  4  H.  & 
N.  683.  As  to  the  extent  of  the  Hun- 
dred and  Forest,  see  Wood,  Laws  of 
the  Dean  Forest,  4,  5,  12. 

a  Wood,  5,  6. 

*  lb.;  1  &  2  Vict.  c.  43,  8.  68. 

*  Wood,  7  ;  1  &  2  Vict.  c.  43,  s.  68. 

6  See  1  &  2  Vict.  c.  43,  ss.  67,  68 ; 
Allaway  r.  Wagstaff ,  #?/j7.  ;  Wood,  170, 
1 71.  The  wood  known  as  the  *'  Abbot's 
Wood,"  which  formerly  formed  part  of 
the  Forest  (see  33  Vict.  c.  viii.),  con- 
tinues uninclosed  land  within  the 
Forest  for  the  purposes  of  1  &  2  Vict, 
c.  43,  and  24  &  25  Vict.  c.  40 :  see  33 
Vict.  c.  viii.  s.  9. 

0  Wood,  7. 

7  See  the  preamble  of  1  &  2  Vict. 


c.  43  ;  Wood,  6,  7.  Prior  to  the  Act 
a  Mr.  William  Ambrose  claimed  the 
right,  as  lord  of  the  manor  of  Blake- 
ney,  to  grant  gales  for  quarries,  and 
exact  gale  fees  and  rents,  within  tJie 
bailiwick  of  Blakeney  in  the  Forest 
This  claim  was  expressly  saved  by  the 
Act  (s.  85) ;  but  its  invalidity  was 
subsequently  established  :  see  A.-G.  r. 
Mathias,  4  E.  &  J.  579. 

8  1  &  2  Vict.  c.  43,  s.  13.  The  deputy 
must  be  a  person  skilled  in  mining: 
ib.    As  to  his  salary,  see  s.  88. 

^  The  Crown  mines,  other  than  those 
of  coal  and  iron,  and  the  Crown  quar- 
ries, other  than  those  of  stone,  are  not 
subject  to  the  rights  of  the  free  minen ; 
but  are  subject  to  the  general  law 
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throughout  the  Hundred,  so  far  as  they  belong  to  the  Grown,^ 
are  subject  to  the  rights  of  the  ''  free  miners  "  to  have  *'  gales  " 
and  leases  thereof  granted  to  them.  But  such  rights  are  only 
exercisable  under  certain  conditions  for  the  benefit  of  the 
Crown ;  and,  in  case  the  minerals  in  question  are  under  inclosed 
land  (whether  belonging  to  the  Crown  or  to  a  private  person), 
under  certain  other  conditions  for  the  benefit  of  the  owner  of 
such  inclosed  land.  The  free  miners  have  also  certain  rights 
as  between  themselves.  The  rights  of  the  free  miners  are 
ancient  rights,  which  had  their  origin  in  custom,  and  existed 
more  or  less  imperfectly  from  the  time  of  the  Romans.^  But 
the  rights,  and  the  conditions  upon  which  they  are  exercisable, 
are  now  almost^  wholly  regulated  by  statute.^ 


affecting  mines  and  quarries  in  Crown 
landa :  see  Wood,  48,  869.  See,  as  to 
the  general  law,  aTite,  pp.  146, 175, 176. 

1  See  Wood,  7. 

*  See  James  r.  The  Qiieen,  5  Ch.  D. 
158.  per  James,  L.  J. 

»  S.  68  of  1  &  2  Vict.  c.  43,  provided 
that,  if  the  owner  of  any  inclosed 
land  within  the  Hundred  gave  notice 
within  six  months  to  the  commissioners 
appointed  thereunder  of  his  desire 
that  the  provisions  of  the  Act  should 
not  extend  to  such  land,  the  Act  should 
be  thereupon  taken  not  to  extend 
thereto ;  but  that  all  customs  and  pri- 
vileges in  force  at  the  passing  of  the 
Act,  so  far  as  respected  such  land, 
should  continue  in  force.  Various 
owners  of  inclosed  land  of  the  Hun- 
dred outside  the  Forest  (including  the 
Commissioners  of  Woods  on  behalf  of 
the  Crown)  gave  notice  under  this  pro- 
vision (see  34  &  35  Vict.  c.  85,  s.  3 ; 
Wood,  171) ;  and  the  rights  of  free 
miners  in  respect  of  the  land  affected 
by  such  notice  are  not,  accordingly, 
regulated  by  statute.  Whether  free 
miners  have  any  rights,  irrespectively 
of  statute,  is  not  certain.  That  they 
have  not,  was  laid  down  broadly  in 
A.-G.  r.  Mathias  (4  K.  &  J.  579)  ;  on 
the  ground,  that  the  custom,  under 
which  they  claimed  the  right  to  work, 
could  not  have  had  a  legal  origin. 
But  the  correctness  of  this  assertion 


has  been  doubted  (see  Wood,  171) ; 
and  it  is  submitted,  that  the  doubt  is 
well  founded  :  see  the  observations  as 
to  the  validity  of  the  custom  of  tin- 
bounding  in  Cornwall,  to  which  a 
greater  number  of  objections  might 
be  urged,  antCf  pp.  490,  491.  At  all 
events,  the  land  affected  by  the  notice 
is  so  small  in  extent  (see  Wood,  459, 
460),  that  the  validity  of  the  rights  in 
respect  of  it  can  hardly  be  of  much 
practical  consequence.  The  custom, 
irrespectively  of  statute  (as  to  which, 
see  Doe  r,  Pearce,  2  Peake's  N.  P.  Cas. 
242;  A.-G.  r.  Jackson,  5  Ha.  355; 
Brain  r.  Harris,  10  Exch.  908),  is  the 
same  in  its  general  features  as  that 
prescribed  by  statute ;  and  will  not  be 
further  referred  to. 

*  1  &  2  Vict.  c.  43,  s.  31.  See  59 
Geo.  3,  c.  86  ;  1  &  2  Vict.  c.  43  ;  24  &  25 
Vict.  c.  40  ;  33  Vict.  c.  viii.  (local  as  to 
Abbot's  Wood)  ;  34  &  35  Vict.  c.  85. 
The  Act  1  &  2  Vict.  c.  43  appointed 
commiasionei'S  to  ascertain  the  metes 
and  bounds  of  gales  existing  at  the 
passing  of  the  Act ;  and  the  mode  and 
extent  in  and  to  \irhich  th^y  might  be 
continued  and  worked ;  and  the  per- 
sons entitled  to  work  them,  and  to  the 
benefit  of  incidental  privileges  (see 
ss.  1—6,  and  8—12,  inclusive,  86,  87)  ; 
and  it  contained  elaborate  provisions 
for  the  execution  of  their  duties  (see 
ss.  7,  24,  26,  27,  28,  32—40,  inclusive. 
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Meaning  of 

"free 

miners." 


Registration 
of  free 
miners. 


By  ''free  miners"  is  meant  all  male  persons  bom  or  to  be 
bom  and  abiding  within  the  Hundred,  of  the  age  of  twenty- 
one  years  and  upwards,  who  shall  have  worked  a  year  aad 
a  day  in  a  coal  or  iron  mine  within  the  Hundred.^  Male 
persons  bom  or  to  be  bom  and  abiding  within  the  Hundred^ 
of  the  age  of  twenty-one  years  and  upwards,  who  shall  have 
worked  a  year  and  a  day  in  a  stone  quarry  within  the  Forest^ 
are  also  &ee  miners  so  far  as  relates  to  gales  and  leases  oi 
stone  quarries  within  the  open  lands  of  the  Forest.' 

All  persons  claiming  to  be  free  miners  must  send  their 
names  and  places  of  residence  to  the  Gaveller  or  Deputy  for 
registration.  And  a  list  of  the  names  and  places  of  residence 
of  the  free  miners  (distinguishing  such  as  have  worked  in  mines, 
and  such  as  have  worked  in  quarries),  under  the  hand  of  the 
Gaveller  or  Deputy,  must  be  transmitted  once  at  least  in  every 
year  to  the  Commissioners  of  Woods  for  enrolment  in  the  Office 
of  Land  Revenue  Records  and  Enrolments.^    The  Gaveller  or 


56).  Those  provisions  resulted  in  the 
issue  in  1841  of  three  several  awards 
by  the  Commissioners:  the  "Coal*' 
award,  the  "Iron"  award,  and  the 
"Quarry"  award.  See  Wood,  199 
et  seq.j  272  et  seq.,  and  291  et  9eq.  ; 
where  the  awards  and  the  schedules 
thereto  are  set  out.  The  awards  speci- 
fied the  persons  actually  in  possession 
of  gales  at  the  passing  of  the  Act,  and 
the  gales  then  being  worked  by  them  ; 
and  confirmed  their  titles  to  work. 
The  first  schedule  to  each  award  dealt 
with  metes  and  bounds ;  and  presum- 
ably (see  Thomas  v.  Atherton,  10  Ch.  D. 
201,  202),  terminated  equitable  or  sup- 
posed equitable  titles  of  earlier  creation 
and  inconsistent  therewith.  The  plans 
and  schedules  are  said  to  be  inaccurate: 
see  Matthews  v.  Harris,  14  L.  T.  307  ; 
Brain  v,  Harris,  10  Ezch.  914  ;  Thomas 
r.  Atherton,  10  Ch.  D.  187,  200,  201. 
The  second  schedule  to  each  award 
laid  down  the  rales,  according  to  which 
the  confirmed  gales  and  all  subsequent 
gales  were  to  be  worked.  Certain  of 
the  rules  in  the  second  schedules  to 
the  C  and  I.  awards  requiring  modifi- 
cation, and,  in  some  respects,  explana- 


tion, the  Act  34  &  35  Vict.  c.  85, 
appointed  Commissioners  for  tbose- 
purposes.  And  those  Commissioners 
shortly  afterwards  issued  their  award, 
making  the  necessary  modification  and 
explanation  :  see  Wood,  365  et  mq.^ 
where  the  award  is  set  out.  Whether 
the  Commissioners  appointed  under 
1  &  2  Vict.  c.  43  had  any  anthoritj 
thereunder  to  impose  on  galees  any 
rules  or  conditions,  which  would  dero- 
gate from  the  interest  possessed  bj 
them  at  the  time  of  the  passing  of  the 
Act,  is  doubtful:  see  Goold  r.  Gt. 
West.  Deep  Coal  Co.,  2  De  G.  J.  *  S. 
600,  per  Lord  Westbury.  A  copy  of 
the  rules  must  be  hong  up  in  the 
Speech  House  in  the  Forest:  1  &  2 
Vict.  c.  43,  s.  54  ;  34  &  36  Vict,  c  86, 
8.  31.  The  third  schedules  to  the 
C.  and  I.  awards  of  1841  specified 
the  persons  who  were  in  poflBeanon. 
of  licences  in  respect  of  the  soil  of 
the  Forest  for  facilitating  their 
workings  ;  and  the  particulars  of  the 
licences. 

1  1  &  2  Vict.  c.  43,  8.  14. 

>  S.  15  :  see  s.  83. 

•  S.  16.    AU  Acts  authorised  to  be 
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Deputy  may  refuse  to  register,  unless  the  claimant  proves  that 
he  is  a  free  miner.^  But  the  refusal  may  be  the  subject  of 
appeal  to  the  Sessions,  or  to  the  Court  of  Yerderers  for  the 
Forest.^  And  the  Gaveller  or  Deputy  must  register  persons 
declared  to  be  free  miners  pursuant  to  any  order  of  sessions 
or  of  the  Court  of  Verderers.®  No  person  can  be  deemed  a  free 
miner  who  is  not  registered.^  Extracts  from  the  register  are 
admissible  in  evidence.^ 
By  **  gales  "  is  meant  the  holdings  of  mines  of  coal  and  iron  Meaning  of 

t«  sales  " 

withm  the  Hundred,  and  quarries  of  stone  within  the  Forest, 
the  titles  to  which  were  confirmed  by  the  awards  of  1841  ;^  and 
the  grants  of  mines  of  coal  and  iron  within  the  Hundred,  which 
have  since  been  made.'' 

Galees,  the  titles  to  whose  holdings  of  mines  of  coal  and  Creation  of 
iron,  and  quarries  of  stone,  were  confirmed  by  the  awards  of  persons 
1841,®  consisted  exclusively  of  free  miners.*    And  free  miners,  ^here^ 
registered  as  such  by  having  worked  a  year  and  a  day  in  a 
mine  of  coal  or  iron,^  have  been,  and  are,  exclusively  entitled 
to  coal  or  iron  gales  of  later  creation.^^    However,  no  coal  or 
iron  gales  of  later  creation  can  be  granted  in  inclosed  lands  of 
the  Crown,  so  long  as  they  continue  inclosed ;  although  such 
gales  as  are  already  in  such  lands,  and  were  confirmed  by  the 
awards  of  1841,  may  be  worked  by  the  galees,  on  condition  of 
doing  no  damage  thereto.^^   All  existing  gales  of  quarries  were 
comprised  in  the  Quarry  award  of  1841.^  And  no  quarry  gales 


done  by  the  commissioners  may  be 
done  bj  one  of  them  :  24  &  25  Vict. 
c  40,  s.  27. 

1  1  &  2  Vict.  c.  43,  s.  17. 

'  8. 19.  The  appeal  must  be  brought 
within  foar  calendar  months,  and 
notice  of  it  must  be  given  to  the 
deputy  fourteen  days  before  the  hear- 
ing :  ib.  As  to  the  Court  of  Verderers, 
see  Wood,  4.  As  to  the  ancient  **  Mine 
Law  Courts,"  see  Wood:  see  also 
Hone  r.  James,  Willes,  122 ;  Doe  r. 
Pearce,  2  Peake,  N.  P.  243. 

»  1  &  2  Vict.  c.  43,  s.  20. 

*  8.  21. 
«  8.  22. 

•  See  antet  p.  637,  n.  K 

7  See,  as  to  these  grants,  Wood,  App. 


A.,  pp.  371  et  seq. ;  App.  B.,  pp.  453 
et  seq,  "  Gale,"  though  now  frequently 
used  as  a  mere  synonym  for  rent,  had 
originally  the  meaning  of  tribute  or 
service :  see  Morgan  r.  Crawshay,  L. 
R.  5  H.  L.  304,  n. 
®  See  antey  p.  537,  n.  *. 

9  See  1  &  2  Vict.  c.  43,  ss.  24  et  seq. ; 
and  see  the  three  awards  of  1841. 

10  See  ante,  p.  538. 

"  1  &  2  Vict.  c.  43,  s.  23.  Proceed- 
ings in  quo  warranto  are  maintain- 
able against  a  person  who  improperly 
claims  to  exercise  the  rights  of  a  free 
miner :  R.  r.  Harris,  11  A.  &  E.  518. 

"  1  &  2  Vict.  c.  43,  P.  64. 

w  S.  83. 
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have  been,  or  can  be,  of  later  creation  than  the  passing  of  the 
Act  1  &  2  Vict.  c.  48 ;  that  Act  having  prohibited  the  subse- 
quent opening  of  quarries,  except  by  virtue  of  then  existing 
quarry  gales,  or  of  subsequent  quarry  leases.^ 


Applications 
for  and  grants 
of  gales. 


Estate  of 
galee. 


Metes  and 
bounds  of 
gales. 


J.— MUTUAL  RIGHTS  OP  THE  CROWN  AND  FREE  MINEES. 

An  applicant  for  a  coal  or  iron  gale  subsequent  to  the 
passing  of  the  Act  1  &  2  Vict.  c.  48,  must  describe  in  writiDg 
the  situation  of  the  proposed  gale,  and  the  name  of  the  vein 
proposed  to  be  worked.  And  the  Gaveller,  in  setting  out  the 
metes  and  bounds  thereof,  must  obtain  the  previous  approvaJ 
in  writing  of  the  Commissioners  of  Woods ;  and  have  regard 
to  the  probable  cost  of  the  winning,  and  the  estimated  quantity 
of  the  minerals.^  An  applicant  for  a  gale  is  not  bound,  until 
a  gale  is  actually  granted  to  him.  At  any  time  previously  he 
may  withdraw  his  application,  and  the  Grown  cannot  compel 
him  to  accept  the  grant.^  In  order  that  a  grant  of  a  gale 
may  be  effectual,  the  grant,  and  all  the  terms  and  conditions 
thereof,  and  the  payments  to  be  made  in  respect  thereof,  mast 
be  entered  in  the  Gaveller's  books,  and  subsequently  enrolled 
in  the  OfiSce  of  Land  Revenue.*  A  gale  may  be  granted  to 
two  or  more  persons  jointly.* 

Every  galee,  whether  of  a  mine  of  coal  or  iron  or  of  a  quarn* 
of  stone,  possesses  an  interest  in  the  nature  of  an  estate  in  fee 
simple.^  And  such  interest  probably  makes  him,  if  he  be  in 
actual  possession,  an  occupier  for  rating  purposes.^  As  soon, 
however,  as  the  mineral  is  gotten,  his  interest  ceases ;  and  the 
space  occupied  by  the  mineral  becomes  vested  in  the  Crown.* 

The  metes  and  bounds  of  gales,  confirmed  by  the  awards  of 
1841,  are  ascertained  ;^  although  not,  it  is  said,  with  complete 
accuracy .^^     The  metes  and  bounds  of  subsequent  gales  must 


1  Ih,    As  to  leases,  see  post,  p.  543. 

«  1  &  2  Vict.  c.  43,  8.  56  ;  C.  award, 
sch.  2,  r.  11  ;  I.  award,  sch.  2,  r.  11. 

»  James  v.  The  Qneen,  5  Oh.  D.  160, 
161,  per  Mellish,  L.  J. 

*  1  &  2  Vict.  c.  43,  s.  57. 

*  See  Wood,  165 :  see  Doe  r.  Pearce, 
2  Peake's  N.  P.  242. 

«  24  &  25  Vict.  c.  40,  s.  1.    It  was 


the  same  before  the  Act :  see  Doe  r. 
Pearce,  2  Peake's  N.  P.  242. 

'  See  Morgan  t.  Crawshav,  L.  R.  ^ 
H.  L.  304. 

8  Goold  r.  G.  W.  Deep  Coal  Co.,  '2 
De  G.  J.  k  S.  607,  per  Lord  Westburr. 

^  See  the  first  schedules  to  the 
awards  of  1841. 

M  See  antB,  p.  537,  n.  *. 
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be  precisely  specified  in  the  instruments  of  grant.^    When  new 

works  are  opened,  a  memorandum  of  the  situation  and  extent 

of  the  ground  to  be  occupied  by  each  pit  or  level  mound  must 

be  entered  in  the  "  Surface  Boundary  Book,"  and  be  marked 

on  the  copy  of  engraved  plans  ;  both  of  which  are  kept  at  the 

Graveller's  office.^    In  Brain  v.  Hanis,^  a  question  arose  as  to 

the  boundaries  of  a  colliery  defined  by  the  Coal  award  of  1841, 

and  as  to  the  meaning  of  the  word  "  level "  in  the  parcels.^ 

"Galeage,"  or  dead  rents,  and  also  royalties,  are  commonly  "Gtaleage 

rent — 

payable  to  the  Crown  in  respect  of  the  gales  confirmed  by  the  royalty. 
awards  of  1841.^  Dead  rents  and  royalties  may  also  be  made 
payable  in  respect  of,  and  must  be  specified  in  the  instruments 
of  grant  of,  subsequent  gales.^  And  if,  upon  the  grant  of  a 
subsequent  gale,  the  Gaveller  or  Deputy  cannot  agree  witli 
the  miner  as  to  the  amount  of  rent  or  royalty,  the  amount  is 
determinable  by  arbitration. "^  Indeed,  a  subsequent  gale  is 
otJy  gi'antable  on  condition,  that  the  galee  either  works  and 
gets  a  sufficient  quantity  of  mineral  to  pay  the  amount  of  dead 
rent,  which  the  Gaveller  or  the  arbitrator  determines ;  or  pays 
the  deficiency.®  However,  a  subsequent  galee  is  under  no 
liability  to  pay  rent  or  royalty  for  works  opened  by  him  during 


It 


»  See  1  &  2  Vict.  c.  43,  8.  66.  For 
descriptions  of  the  gales  of  coal  and 
iron  granted  subsequently  to  the  C. 
and  1.  awards  of  1841,  see  Wood,  App. 
A.,  pp.  371  ^  geq.  ;  App.  B.,  pp.  453  et 
*rq.  The  boundaries  of  gales  of  coal 
are  sometimes  defined  by  levels  driven 
from  the  bottoms  of  pits ;  and  the 
boundaries  of  gales  of  coal  or  iron  are 
sometimes  defined  by  workings  of 
oiher  tracts.  Rr.  20,  21,  of  C.  award, 
and  r.  19  of  I.  award,  provide  for 
questions  arising  upon  these  points. 

*  C.  award,  sch.  2,  r.  10  ;  I.  award, 
8ch.  2,  r.  10.  See  34  &  35  Vict.  c.  86, 
s.  38. 

»  10  Exch.  908. 

*  Mr.  Wood  doubts  the  authority  of 
this  case  :  see  Wood,  462,  463. 

M  &  2  Vict.  c.  43,  88.  27,  41—43, 
46,  61,  62, 66.  These  payments  arc  in 
lieu  of  the  ancient  right  of  the  Crown 
to  put  in  a  fifth  man  to  work  gales  and 


share  the  profits :  see  s.  44 ;  see  also 
Doe  r.  Pearce,  2  Peake's  N.  P.  242  : 
A.-G.r.  Jackson,  5  Ha.  362,  363.  The 
Commissioners  were  not  by  the  Act 
obliged  to  reserve  a  rent  in  respect 
merely  of  minerals  actually  got :  they 
were  empowered  to  reserve  a  dead 
rent  as  well  as  a  royalty  :  see  Seymour 
r.Morrell,17L.T.  139.  And  in  making 
their  awards  they  were  empowered  to 
take  into  consideration  the  fact  that 
no  previous  rent  had  been  paid :  see 
A.-G.  V,  Jackson,  6  Ha.  364, 366.  But 
they  were  not  empowered  to  compel 
miners  to  pay,  in  ready  money,  for 
bygone  workings  ;  or  to  exclude  them 
from  the  award,  if  they  refused  to 
pay  :  see  ib,  366. 

«  1  &  2  Vict.  c.  43,  8.  56. 

7  Ib, :  see,  generally,  as  to  arbitra- 
tion proceedings,  ss.  47  et  seq, 

^  C.  award,  sch.  2,  r.  13  ;  I.  award 
sch.  2,  r.  13. 


542  OLOUGBSTBBSHniB  [CHAP. 

the  first  two  years,  in  the  case  of  a  galee  of  coal,  or  during  the 
fii*8t  four  years,  in  the  case  of  a  galee  of  iron ;  unless  in  the 
meantime  he  has  worked  by  means  thereof.^  And  so  long 
as  a  subsequent  galee  continues  in  occupation  of  his  gale, 
paying  his  rents  and  royalties,  and  observing  the  conditions 
under  which  he  holds,  he  is  allowed  to  make  np  the  short 
working  of  any  year  of  his  holding  in  any  succeeding  year.^ 
And  with  respect  both  to  the  confirmed  gales,  and  to  sub- 
sequent gales,  of  coal,  no  tonnage  rent  is  payable  on  coals 
consumed  by  engines  used  for  colliery  purposes.'  The  galeage 
rent  is  payable  on  the  81st  of  December  in  every  year,  and  the 
royalties  on  the  SOth  of  June  and  81st  of  December.^  The 
rents  and  royalties  payable  in  respect  both  of  the  confirmed 
gales,  and  of  subsequent  gales,  are  liable  to  revision  eYery 
twenty-one  years :  ^  and,  if  an  agreement  cannot  be  come  to  as 
to  the  amount  of  the  substituted  rent  or  royalty,  it  is  deter- 
minable by  arbitration.^  Every  agreement  or  award  as  to  the 
amount  of  the  substituted  rent  or  royalty  must  be  enrolled  in 
the  Office  of  Land  Revenue.^ 
Collateral  The  Grown  cannot  enforce  a  parol  agreement  to  pay  a  larger 

^^^^^_^  rent  than  that  specified  in  a  grant.^    And,  unless  the  galee 
larger  rent.      ^j^^  be  restored  to  his  previous  position,  it  cannot  have  the 

grant   set  aside,   merely   because   its   officers    by   a  mistake 

thought  that  the  agreement  was  enforceable.^    But  it  may, 

of  course,  have  the  grant  set  aside  on  the  ground  of  frand.^^ 

And  it  may,  it  seems,  successfully  resist  proceedings  by  the 

galee  to  enforce  the  grant,  if  he  refuses  to  pay  the  larger 

rent." 

Galeage  Every  galee  must  keep  accounts  of  the  produce  of  his  work- 

plaa8,^and       ^°8®  >  ^^^  make  plans  of  his  workings,  when  required  by  the 

inspection.       Gaveller.^    And  the  Gaveller  or  Deputy,  or  the  Commissioners 


1  C.  award,  8ch.  2,  r.  5  ;  I^  award,  «  1  &  2  Vict.  c.  43,  ss.  27,  47, 48 ; 

sch.  2,  r.  5.  24  k  26  Vict  c.  40, 8. 8  ;  34  &  35  Vict. 

3  C.  award,  sch.  2,  r.  14 ;  I.  award,  a  85,  s.  37. 

sch.  2,  r.  14  ;  award  of  1871.  »  1  &  2  Vict.  c.  43,  8.  50. 

»  C.  award,  sch.  2,  r.  16.  «  A.-G.  v.  Jackson,  5  Ha.  355. 

^  34  &  35  Vict.  c.  85,  s.  36 :  see  0  J^. :  see  pp.  366  ei  9eq, 

Wood,  157,  158.  M  ih,  p.  366. 

«  1  &  2  Vict.  c.  43,  S8.  27,  46  ;  24  &  "  Ih.  p.  366. 

25  Vict.  c.  40,  s.  7.  w  I  &  2  Vict.  c.  43,  s.  45. 
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of  Woods,  are  entitled  to  enter  all  works,  and  inspect  the  plans ; 
and  also  to  inspect  the  workings,  and  make  plans  thereof.^ 

The  obligation  to  pay  the  rents  or  royalties  in  respect  of  Distress- 
gales  is  a  personal  obligation  on  the  person  for  the  time  being  galeage  rent 
in  actaal  possession  or  receipt  of  the  proceeds  of  the  gale ;         ^    ^' 
whether  as  owner,  lessee,  underlessee,  or  otherwise.^   The  rents 
or  royalties  are  recoverable  either  by  distress ;  ^  or  by  an  action 
in  the  nature  of  an  action  of  covenant ;  ^  or  by  an  action  for 
an  account.^    And,  if  the  amount  does  not  exceed  50Z.,  the 
action  may  be  brought  in  the  County  Court.^  The  Gaveller,  as 
representing  the  Commissioners  of  Woods,  is  the  proper  person 
to  sue.^     The  Crown  may  also  proceed  by  information.® 

The   Commissioners  of  Woods  may  grant  leases   to   free  Leases  con- 

!_,,-.  •        i»       XL  •  i.  J-  nected  with 

mmers,  whether  of  mmes  or  quarries,  for  tmrty-one  years,  of  gale  work- 
any  part  (not  exceeding  six  acres  for  a  coal  or  iron  mine,  and  ^"^' 
one  acre  and  a  half  for  a  quarry),  of  the  uninclosed  waste  land 
of  the  Forest,  for  any  purposes  connected  with  the  convenient 
working  of  any  mine  or  quarry.  And  every  such  lease  may 
contain  an  agreement  for  the  renewal  thereof.  Every  such 
lease  must  be  enrolled.^  And,  if  granted  in  connection  with  a 
coal  or  iron  gale,  a  memorandum  of  the  grant  must  be  entered 
in  the  "  Surface  Boundary  Book,"  and  marked  on  the  copy 
of  engraved  plans,  kept  at  the  Gaveller's  office.^® 

The  Commissioners  may  also  grant  leases  to  free  miners  of  Leases  of 
any  quarries  in  the  Forest  for  twenty-one  years;  subject  to  ^i"^'""®^- 
such  rent  and  conditions  as  they  think  proper.^^ 

They  may  also  grant  to  free  miners,  or  to  any  other  person^  Leases  of 
or  persons,  leases  for  twenty-one  years  of  the  right  to  get  clay  ^  *^  ^'  ^^  ' 
or  sand  from  the  open  or  waste  lands  of  the  Forest.^^    And 

'  S.  53  ;  C.  award,  sch.  2,  rr.  16, 17 ;  7  Seymour  v,  Morrell,  17  L.  T.  139  ; 

L  award,  sch.  2,  rr.  16,  17  ;  Q.  award,  24  &  25  Vict.  c.  40,  s.  5. 

sch.  2,  r.  6.  8  59  Qeo.  3,  c.  86,  s.  10.    Non-pay- 

'  24  &  25  Vict.  c.  40,  s.  4.  ment  also  entails  the  liability  to  for- 

"  59  Geo.  3,  c.  86,  s.  7  ;  1  &  2  Vict.  feiture :  aeepogt^  p.  548. 

c.  43,  s.  52  ;  24  &  25  Vict.  c.  40,  s.  4  ;  »  1  &  2  Vict.  c.  43,  s.  25 ;  24  &  25 

34  &  36  Vict.  c.  85,  s.  36.  Vict.  c.  40,  s.  6. 

*  59  Geo.  3,  c.  86,  8.  8  ;  1  &  2  Vict.  w  C.  award,  sch.  2,  r.  10 ;  I.  award, 

c.  43,  8.  52  ;  24  &  25  Vict.  c.  40,  s.  4  ;  sch.  2,  r.  10. 

34  &  35  Vict.  c.  85,  s.  36.  "  1  &  2  Vict.  c.  43,  s.  88  ;  24  &  25 

^  See  A.-G.  v.  Jackson,  5  Ha.  355,  Vict.  c.  40,  s.  2. 

368.  w  1  &  2  Vict.  c.  43,  s.  84 ;   24  &  25 

»  24  &  25  Vict.  c.  40.  s.  5.  Vict.  c.  40,  s.  2. 
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they  may  grant  to  the  person  or  persons  entitled  to  any  pit, 
level,  quarry,  or  work,  leases  for  twenty-one  years  of  the  right 
to  get  clay  or  sand  therein.  But  the  last-mentioned  leases ; 
and  the  right  to  work  the  pit,  level,  quarry,  or  work  in  ques- 
tion ;  must  always  he  vested  in  the  same  person  or  persons.^ 
They  may  also  grant  leases  for  twenty-one  years  of  any  part 
of  the  open  or  waste  land  of  the  Forest  for  the  purpose  of 
erecting  kilns  or  other  works  for  the  manufacture  and  huming 
of  the  clay  into  hricks  or  tiles.'  All  the  leases  so  authorised 
must  be  made  subject  to  such  rents  and  conditions  as  the 
Commissioners  think  fit.  But  the  rents  must  be  reserved  to 
the  Crown  free  of  all  taxes  and  assessments ;  and  the  leases 
must  contain  conditions  of  re-entry  on  non-payment  of  the 
rent  or  non-observance  of  the  conditions ;  and  they  must  be 
enrolled  in  the  Office  of  Land  Eevenue  Records,  and  entered 
in  the  Office  of  the  Commissioners  of  Woods.' 

The  amount  of  any  rent  or  royalty  payable  under  any  lease^ 
not  exceeding  501.,  may  be  recovered  in  the  County  Court.^ 

Every  coal  or  iron  galee  may  make  and  use  all  necessary 
levels,  drifts,  drains,  "  cuts-out,"  ^  watercourses,  pits,  shafts, 
and  pit-heaps  ;  and  use  such  heap  room,  as  may  be  sufficient 
for  the  purposes  of  his  workings.^  But  before  any  new  works 
can  be  opened,  the  situation  and  extent  of  the  ground  to  be 
occupied  by  each  pit  or  level  mound  must  be  determined  by 
the  Gaveller  or  Deputy.^  Every  quarry  galee  or  lessee  may, 
ill  like  manner,  make  and  use  all  necessary  roads,  drains,  and 
spoil  banks.^  Upon  obtaining  the  previous  sanction  in  writing 
of  the  Commissioners  of  Woods,  a  coal  or  iron  galee,  or  a 
quarry  galee  or  lessee,  may  make,  and  use  all  such  railroads 
and  other  roads  as  the  Gaveller  or  Deputy  may  deem  requisite 
for  his  workings.^  And,  upon  obtaining  the  like  sanction,  a 
coal  or  iron  galee  may  erect  any  steam  or  fire-engine  within 
any   inclosure,  or  within  sixty  yards  from  the  fence  of  any 


1  24  &  25  Vict.  c.  40,  8.  17. 

«  lb. 

8  1  &  2  Vict.  c.  43,  s.  84. 

4  24  &  25  Vict.  c.  40,  8.  5. 

*  As  to  the  inclination  of  "cuts- 
out,"  see  C.  award,  sch.  2,  r.  22 ;  I. 
award,  sch.  2,  r.  20. 


«  C.  award,  sch.  2,  r.  1 ;  I.  award, 
sch.  2,  r.  1. 

'  C.  award,  sch.  2,  r.  10  ;  I.  award, 
sch.  2,  r.  10. 

^  Q.  award,  sch.  2,  r.  1. 

»  C.  award,  sch.  2,  r.  3 ;  I.  award, 
Bch.  2,  r.  8  ;  Q.  award,  sch.  2,  r.  S. 
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inclosare.^  However,  the  erection  of  steam-engines  or  dwell- 
ing-houses in  inclosed  land  is  unlawful  without  the  previous 
consent  in  writing  of  the  owner.^  And  where  a  coal  or  iron 
gale,  pit,  or  level,  is  opened  within  inclosed  land,  no  building 
can  be  erected,  or  work  made,  except  such  as  the  Gaveller 
may  consider  absolutely  necessary ;  and  in  the  manner  least 
injurious  to  the  inclosed  land.° 

The  Commissioners  of  Woods  are  empowered,  upon  such  Licences. 
rents,  conditions,  and  regulations  as  they  think  fit,  to  grant 
Ucences  to  sink,  open,  work,  and  use  pits,  shafts,  or  levels ; 
and  to  make  roads ;  and  to  use  rights  of  way,  water,  air,  out- 
stroke,  instroke,^  or  other  easements  for  working  and  dis- 
posing of  the  produce  of  any  gale  or  quarry ;  in  or  under  an^^ 
of  the  waste  or  inclosed  lands  of  the  Crown  in  the  Forest ;  or 
under  any  mine  or  quarry  comprised  in  any  existing  gale  or 
lease.  But  the  licensee  must  do  as  little  damage  as  may  be. 
And  he  must  compensate  all  persons  who  may  be  injured. 
And,  on  ceasing  to  use  or  require  the  easement  in  question, 
he  must  restore  the  land  to  its  former  condition,  unless  required 
by  the  Gaveller  or  Deputy  to  leave  it  in  its  then  present  con- 
dition. Every  such  licence  must  be  entered  in  the  books  of 
the  Gaveller  or  Deputy;  and  be  enrolled.^  The  amount  of 
any  rent  or  royalty  payable  under  any  licence,  not  exceeding 
60i.,  may  be  recovered  in  the  County  Court.® 

Every  galee  of  an  unopened  coal  or  iron  gale  must,  bond  fide,  Rales'as  to 
commence  opening  the  same  within  five  years  from  the  date  ^^^  ^^' 
of  his  grant.  But  this  time  may,  in  the  case  of  an  unavoidable 
or  unforeseen  mining  accident,  or  impediment  occurring,  or  in 
the  case  of  any  other  reasonable  cause  of  delay  being  proved 
to  the  satisfaction  of  the  Gaveller,  be  extended.  Disputes  as 
to  whether  there  has  been  a  bond  fide  opening,  or  as  to  an 
extension  of  time,  are  determinable  by  arbitration.^  Every 
coal  or  iron  galee,  and  every  quarry  galee  or  lessee,  must  work 

1  C.  award,  8ch.  2,  r.  7  ;  I.  award,  8ch.  3  ;  I.  award,  sch.  3. 

ach.  2,  r.  7.  '  See  ante^  p.  214. 

•  1  &  2  Vict,  c  43,  B.  69.  »  1  &  2  Vict.  c.  43,  s.  65  ;  24  &  25 

*  C.  award,  sch.  2,  r.  23  ;  I.  award,  Vict.  c.  40,  s.  15. 

Bch.  2,  r.  21.    As  to  liberties  incident  <  24  &  25  Vict.  c.  40,  s.  5. 

to  the  coal  and  iron  gales  confirmed  ^  Award  of  1871. 

by  the  awards  of  1841,  see  C.  award, 

M.M.  85 
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in  a  fair,  orderly,  and  workmanlike  manner;  and  according  to 
the  best  and  most  improved  system  for  the  time  being ;  and 
not  desist  from  working  for  five  years  at  any  one  time  after 
the  vein  in  question  has  been  gained.^  A  quarry  galee  or 
lessee  must  not  overrun  or  commit  any  waste  or  spoil  of  stone ; 
and  he  must  not  interrupt  or  interfere  with  any  public  footpath, 
or  any  road  not  properly  belonging  to  his  quarry.*  Nor  must 
he,  in  working  near  the  boundary  of  any  inclosure,  carr}- 
forward  his  workings  so  as  to  injure  the  inclosure,  or  the  wall 
or  other  fence  or  boundary  thereof;  without  the  consent  in 
writing  of  the  Commissioners  of  Woods.  And  he  must  leave 
so  much  space  on  the  outside  of  any  such  inclosure,  as  may 
be  necessary  for  the  protection  of  the  boundaries,  and  for  the 
continuance  of  any  adjoining  carriage  or  bridle  road  or  foot- 
path.^ Every  galee  of  a  coal  gale  created  subsequently  to  the 
awards  of  1841  must  leave  barriers  of  coal  in  each  vein,  of 
such  width  and  in  such  situations,  as  the  Gaveller  or  Deputy 
may  from  time  to  time  direct.^ 
Discon-  Ii^  the  event  of  any  coal  or  iron  gale,  which  is  drained  by  a 

woricinS?^'  steam-engine,  or  other  machinery,  and  which  lies  above  any 
other  gale  also  worked  by  a  steam-engine,  being  worked  out  or 
abandoned  before  the  lower  gale,  the  holder  of  the  upper  gale 
must  leave  at  the  office  of  the  Gaveller  three  months'  previous 
notice  in  writing  of  his  intention  to  discontinue  the  working 
of  the  engine.^  And  every  galee  of  a  coal  or  iron  gale 
created  subsequently  to  the  awards  of  1841  must,  on  aban- 
doning or  disusing  a  level,  pit,  or  other  work  opened  by  him, 
remove  all  unnecessary  buildings  and  works,  and  smooth  the 
surface  of  the  ground;  and  set  up  upon  or  about  any  such 
abandoned  or  disused  work  such  walls  and  fences  or  other 
protection,  as  the  Gaveller  or  Deputy  may  deem  necessary  for 
the  safety  of  cattle.  And,  upon  refusing  or  neglecting  to  do 
these  acts  within  three  months  after  notice,  they  may  be  done 
at  his  expense.®  And  the  Gaveller  or  Deputy,  or  the  Verderers, 
have  a  general  authority  to  order  the  removal  of  buildings  and 

1  C.  award,  sch.  2,  r.  9  ;  I.  award,  *  C.  award,  sch.  2,  r.  18. 

8ch.  2,  r.  9  ;  Q.  awanl,  sch,  2,  r.  5.  b  r,  g  ^  j,  award,  sch.  2.  r.  8. 

«  Q.  award,  sch.  2,  r.  5.  •  C.  award,  sch.  2,  r.  12  :  I.  award, 

3  R.  8.  sch.  2,  r.  12. 
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works,  which  are  no  longer  necessary  for  the  working  of  mines 

or  quarries.     But  the  owner  of  such  buildings  or  works  is 

entitled  to  the  materials.^ 

The  working  of  gales  created  subsequently  to  the  awards  of  Special  rules. 

1841  may  also  be  made  subject  to  such  further  special  rules,  as 

the  Graveller  or  Deputy  may,  with  the  approval  in  writing  of 

the  Commissioners  of  Woods,  in  each  case  think  necessary.^ 

The  obligation  to  observe  the  rules,  subject  to  which  a  gale  -A-ction  or 

.       .  injunction  to 

is  held,  is  a  personal  obligation  on  the  person  for  the  time  enforce  rules. 
being  in  actual  possession,  or  receipt  of  the  proceeds  of  the 
gale ;  whether  as  owner,  lessee,  underlessee,  or  otherwise.^ 
The  rules  may  be  enforced  by  an  action  in  the  nature  of  an 
action  of  covenant  ;^  or  by  an  injunction  in  the  King's  Bench 
Division  ;^  at  the  suit  of  the  Crown.® 

Oalees  may  sell,  assign,  transfer  and  dispose  of  their  gales,  Transfer  and 
either  by  deed  or  will,  to  each  other,  or  to  any  other  person 
or  persons ;  and  lessees  of  quarries  have  similar  rights.^  Delay 
is  fatal  to  the  right  of  enforcing  a  contract  to  sell  or  purchase 
a  gale.^  Transfers  of  gales,  or  of  leases  of  quarries,  inter  vivos, 
must  be  entered  within  three  months  in  the  books  of  the 
Gaveller  or  Deputy;^  and  unregistered  transfers  are  void.^^ 
The  Gaveller  or  Deputy  may  refuse  to  register  the  transfer  of  a 
gale  or  lease  until  the  rent  or  royalty  payable  in  respect  thereof 
has  been  paid.^  And,  where  a  transfer  or  devolution  has  already 
taken  place  otherwise  than  by  deed  requiring  registration,  as 
by  will  or  descent,  he  may  refuse  to  register  the  subsequent 
transfer,  unless  the  deed  efTecting  it  contains  a  recital  of  the 
circumstances  under  which  the  unregistered  transfer  or  devolu- 
tion took  place.^^  Persons  proposing  to  purchase  may  ascertain 


M  ft  2  Vict.  c.  4B,  8.  83. 

2  S.  56. 

»  24  k  25  Vict.  c.  40,  8.  4. 

*  Ih. 

«  1  &  2  Vict.  c.  43,  8.  29  ;  see  Ross 
r.  Rngge-Price,  1  Ex.  D.  269 ;  Brain  v. 
Thomas,  50  L.  J.  Q.  B.  662  ;  James  r. 
Young,  27  Ch.  D.  666. 

'  Forfeiture  may  also  ensue :  see 
jmt^  p.  548. 

M  ft  2  Vict.  c.  43,  8.  23. 

B  Alloway  «.  Braine,  26  Beav.  575  : 


see  ante^  p.  193. 

»  1  ft  2  Vict.  c.  43,  s.  58.  For  the 
form  of  the  minute  to  be  brought  for 
registration,  see  schedule  to  24  ft  25 
Vict.  c.  40  ;  see  also  ss.  10, 12,  13,  of 
that  Act. 

w  24  ft  25  Vict.  c.  40,  s.  14.  The 
Commissioners  of  Woods  may,  how- 
ever, authorise  nunc  j»ro  turw  entries  : 
1  ft  2  Vict.  c.  43,  8.  59. 

"  24  ft  25  Vict.  c.  40,  s.  9. 

"  S.  11. 

35—2 
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whether  payments  are  in  arrear  upon  applying  to  the  Gaveller 
or  Deputy.^ 

The  Commissioners  of  Woods  may,  at  such  rent  and  on 
such  terms  as  may  be  agreed  on,  grant  renewals  of  leases  of 
quarries,  for  terms  not  exceeding  twenty-one  years,  to  the 
assignees  of  free  miners;  although  such  assignees  be  not 
themselves  free  miners.^ 

Non-payment  of  the  rents  or  royalties  in  respect  of  gales 
entails  the  liability  to  forfeiture,  and  to  the  right  of  the  Crown 
to  re-enter.°  And,  although  the  Court  may  possibly  have  the 
right  to  relieve  against  the  forfeiture,  if  the  arrears  of  rent  are 
tendered,  or  proceedings  are  taken,  by  the  evicted  galee,  within 
six  months,  no  relief  will  be  given  if  more  than  six  months  are 
allowed  to  elapse  before  tendering  the  arrears  or  taking  pro- 
ceedings.^ In  like  manner,  unless  the  rules  subject  to  which 
a  gale  is  held  are  complied  with,  it  is  liable  to  be  forfeited.^  A 
gale  is  not  forfeited,  unless  and  until  the  Crown  claims  the 
forfeiture  ;  which  it  is  under  no  obligation  to  do.^  But  where 
a  gale  has  become  liable  to  forfeiture,  the  forfeiture  is  com- 
plete on  service  of  a  notice  to  that  effect;  and  an  actual 
re-entry  on  the  part  of  the  Crown  is  not  necessary.^ 

Forfeited  gales  of  coal  or  iron  may  be  re-galed.®  Where  a 
gale  was  held  in  trust  for  the  children  of  A.,  of  whom  B.  was 
one ;  and  none  of  the  trustees  or  cestuis  que  trust  was  a  free 
miner,  nor  was  A. ;  and  the  gale  was  forfeited ;  and  a  free 
miner  at  the  instance  of  A.  and  B.  obtained  the  gale,  and 
assigned  it  to  them  ;  it  was  held  that  A.  and  B.  were  not 
constructive  trustees  for  the  children  of  A.^ 

The  galee  of  a  gale  of  coal  or  iron  confirmed  by  the  awards 
of  1841  may  surrender  it  at  the  end  of  any  year,  on  giving  six 
months'  previous  notice  in  writing,  and  leaving  the  same  at 
the  Gaveller's  office.^^  The  holder  of  a  subsequent  coal  or  iron 
gale  may  surrender  it  at  the  end  of  two  years  from  the  grant 


»  S.  9. 

9  34  &  35  Vict.  c.  85,  s.  34. 

•  i?fl  Brain,  18  Eq.  389. 

*  Ih, 

«  I  &  2  Vict.  c.  43,  8.  29  ;   24  &  25 
Vicl.  c.  40,  8.  3. 
«  James  r.  Young,  27  Ch.  D.  652. 


1  Expaiie  Young,  60  L.  J.  Ch.221 ; 
James  t*.  Young,  tvp. 

8  1  &  2  Vict.  c.  43,  s.  29. 

»  Holmes  r.  WilUams,  W.  N.  1895, 
p.  116. 

M  C.  award,  sch.  2,  r.  6  ;  I.  award, 
8ch.  2,  r.  6. 
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on  giving  three  months'  previous  notice ;  or  at  the  end  of  any 
snbsequent  year,  on  giving  six  months'  previous  notice ;  such 
notice  to  be  in  writing,  and  to  be  left  at  the  Gaveller's  office.^ 
The  galee  or  lessee  of  a  quarry  may  surrender  it  at  Michaelmas 
in  any  year,  on  giving  three  months'  previous  notice  in  writing, 
and  leaving  the  same  at  the  Gaveller's  office.^  At  the 
expiration  of  the  requisite  notice  the  gale  or  lease  in  question 
becomes  void  ;  and  no  deed  or  other  act  of  surrender  is  neces- 
sary.' Surrenders  of  gales  other  than  by  notice,  and  surrenders 
of  parts  of  gales,  may  also  be  made,  and  accepted  by  the 
Gaveller;  on  such  terms  and  conditions  as  he  shall  think 
expedient.^  And  surrenders  of  leases  of  quarries  or  works ;  or 
of  land  leased 'in  connection  with  gales,  quarries,  or  works; 
may  be  made,  and  accepted  by  the  Gaveller ;  on  such  terms 
and  conditions  as  he  shall  think  expedient.^  Surrenders  must 
be  registered  like  transfers;  but  non-registration  does  not 
avoid  them.* 

Every  coal  or  iron  galee,  surrendering  before  his  gale  is  Right,  and 
worked  out,  must  leave  all  roads  and  passages  used  by  him  in  ^^^|.  ^ 
a  free   and  open  state  for  the  succeeding  galee.     And  every  surrender. 
quarry  galee  must,  upon  surrendering,  leave  the  quarry,  and 
the  roads  and  drains  belonging  thereto,  in  fair  working  con- 
dition.''   A  surrenderor  of  a  coal  or  iron  gale  is  allowed  six 
months  from  the  surrender  to  remove  all  minerals  then  lying 
on  banks,  and  all  machinery  erections  and  buildings  used  by 
him.     And  a  surrenderor  of  a  quarry  gale  or  lease  is  allowed 
three  months  from  the  surrender  to   remove  all  stone   then 
worked  for  sale,  and  all  machinery  and  buildings  used  by  him. 
But  the  act  of  removal  must  not  be  so  done  as  to  cause  any 
wilful  or  unnecessary  impediment  to  the   Crown,  or  to  the 
entering  galee  or  lessee.^ 

Surrendered  coal   or  iron  gales  may  be   re-galed.      And  Re-gales  and 
surrendered  quarry  gales  or  leases ;  and  surrendered  leases  of  surrenderl»d 
land  used  in  connection  with  anj'  gale,  quarry,  or  work ;  may  interests. 

1  Jb,  «  lb, 

>  Q.  award,  sch.  2,  r.  3  ;  24  &  25  7  o.  award,  sch.  2,  r.  15 ;  I.  award, 

Vict.  c.  40,  8. 18.  sch.  2,  r.  15  ;  Q.  award,  sch.  2,  r.  3. 

*  24  ft  25  Vict.  c.  40,  s.  19.  «  C.  award,  sch.  2,  r.  8 ;  I.  award, 

4  S.  20  ;  34  &  35  Vict.  c.  85,  b.  33.  sch.  2,  r.  8  ;  Q.  award,  sch.  2,  r.  4. 
<  24  &  25  Vict.  o.  40,  s.  20. 
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Stamps. 


be  the  subject  of  future  leases.^  The  Gaveller  or  Deputy  may, 
with  the  consent  of  the  owners,  and  on  the  necessary  previoos 
surrenders  being  made,  divide  two  or  more  gales  or  parts  of 
gales ;  and  he  may  regrant  them,  on  such  terms  and  conditions 
as  he  may  deem  proper,  to  the  persons  entitled.' 

All  instruments  made  by  or  on  behalf  of  the  Crown  in 
relation  to  the  Forest  or  Hundred  are  exempt  from  stamp 
duty.^ 


Wopkings- 
generally. 


c— MUTUAL  RIGHTS  OF  PRIVATE  OWNERS  AND  FREE  MINERS. 

PHTateownor  A  private  owner  of  inclosed  land  in  the  Hundred,  not 
moiety  of^  being  in  the  Forest,*  is  entitled  to  one-half  of  the  net  rent 
rent.  qj.  royalty  payable  by  free  miners  in  respect  of  the  minerals 

gotten  thereunder;  and,  if  there  are  more  than  one  snob 
owner,  an  apportionment  will  be  made  by  the  Gaveller  or 
Deputy.  And  disputes  with  respect  thereto  are  referable 
to  arbitration.^ 

The  erection  of  steam-engines  or  dwelling-houses  in  inclosed 
land  is  unlawful  without  the  previous  consent  in  writing  of 
the  owner.^  And  where  a  coal  or  iron  gale,  pit,  or  level,  is 
opened  within  inclosed  land,  no  building  can  be  erected  or  work 
made  except  such  as  the  Gaveller  may  consider  absolutely 
necessary ;  and  in  the  manner  least  injurious  to  the  inclosed 
land.''  A  quarry^  galee  or  lessee,  in  working  near  the  boundary 
of  any  patch  or  freehold  land,  must  not  carry  forward  his 
workings  so  as  to  injure  the  same,  or  the  wall  or  fence  or  other 
boundary  thereof,  without,  the  previous  consent  of  the  owner. 
And  he  must  leave  so  much  space  on  the  outside  of  any  such 
patch  or  freehold  land,  as  ma}"^  be  necessary  for  the  protection 
of  the  boundaries,  and  for  the  continuance  of  any  adjoining 
carriage  or  bridle-road  or  footpath.® 


1  See  24  &  25  Vict.  c.  40,  s.  20. 
a  S.  21. 

*  S.  22.  As  to  the  costs  of  litigation 
between  the  Crown  and  a  free  miner, 
see  James  r.  The  Queen,  17  £q.  516, 
517  ;  Re  Brain,  18  Eq.  410 ;  James  v. 
The  Qneen,  5  Ch.  D.  162 ;  Ex  paHe 
Young,  50  L.  J.  Ch.  221. 

*  The  wood  known  as  the  Abbot's 


Wood  is  deemed  uninclosed  land  with- 
in the  Forest  for  the  purposes  of  1  &  2 
Vict.  c.  43,  and  24  &  25  Vict.  c.  40 : 
see  88  Vict.  c.  viii.  s.  9. 

»  1  &  2  Vict.  c.  43,  8.  67. 

•  S.  69. 

7  C.  award,  sch.  2,  r.  23 ;  I.  award, 
sch.  2,  r.  21. 

^  Q.  award,  sch.  2,  r.  8. 
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The  owners  of  inclosed  lands  in  the  Hundred,  whether  they  Sureaoe 
are  also  in  the  Forest  or  not,  are  entitled  to  compensation  from 
the  miners  for  surface  damage.  The  compensation  may  consist 
of  an  annual  payment,  or  a  sum  in  gross :  it  may  be  absolute 
or  conditional ;  and  it  is  assessable  by  the  Gaveller  or  Deputy. 
After  assessment,  it  is  recoverable  in  an  action  of  debt;  and, 
until  payment  is  made,  the  working  in  respect  of  which  the 
assessment  is  made  may  not  be  proceeded  with.^  The  expres- 
sion '* inclosed  lands''  does  not  apparently  include  a  dwelling- 
house  standing  on  uninclosed  land,  and  open  on  three  sides.^ 
And  the  expression  **  surface  damage  "  means  damage  done  to 
the  surface  by  such  acts  as  sinking  a  shaft  through  it,  or 
making  a  road  on  it ;  and  it  does  not  include  damage  caused 
by  withdrawing  support  from  it.^  Free  miners  are  not, 
however,  exempt  from  liability  in  an  ordinary  action  for 
wrongfully  withdrawing  such  support.^ 


d.— MUTUAL  RIGHTS  OF  FREE  MINERS. 

Gales  must  be  granted  to  free  miners  in  the  order  of  their  Priority  of 
applications  in  writing ;  and  the  entry  of  applications  in  the  *^^  ^^  ^^^^ 
books  of  the  Gaveller  or  Deputy  is  evidence  of  the  priority 
of  applications.^  And,  if  there  are  more  than  one  application 
on  the  same  day  for  the  same  gale,  the  person  entitled  must  be 
determined  by  lot.^  An  application  for  a  gale  is,  however,  of 
no  validity  unless  the  gale  is,  at  the  time,  actually  empty.'' 
And  before  the  actual  grant  an  applicant  for  a  gale  has  no 
estate  or  interest  legal  or  equitable.  It  is  perhaps  open  to 
him,  if  there  has  been  delay  or  other  misconduct  on  the  part 
of  the  Gaveller  or  his  Deputy,  to  obtain  a  mandamus.  But 
the  duties  of  the  Gaveller,  or  his  Deputy,  are  purely  ministerial ; 
and  he  has  no  other  remedy.^     If,  therefore,  he  dies  before 

>  1  &  2  Vict.  c.  43,  8.  68  ;  24  &  25  «  1  &  2  Vict.  c.  43,  8.  60. 

Vict.  c.  40,  8.  16 :  see  AUaway  r.  Wag-  •  Ih. 

staff,  4  H.  &  N.  681.  ?  James  v.  The  Queen,  17  £q.  509; 

'  Allaway  v,  Wagstaff,  sup,  James  v.  Young,  27  Ch.  D.  652. 

•  lb,  687 :  cf .  S.  C.  p.  307  ;  and  see  »  See  James  v.  The  Queen,  6  Ch.  D. 
ante^  p.  303.  163,  169,   161,  per  James  and  Bag- 

*  Allaway   v.  Wagstaff,  sup,   681  :  gallay,  L.  JJ. 
8ee  antSf  pp.  392  et  seq. 
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Proceedings 
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the  gale  has  been  actually  granted,  his  right  is  not  trans- 
missible to  his  heir  or  devisee.  It  is  altogether  lost.  And 
it  is  immaterial  that  the  Gaveller  may  have  been  for  a  long 
time  deterred  by  the  claims  of  other  free  miners  from  making 
the  grant.^  Where  several  persons  have  applied  for  a  grant 
of  the  same  gale,  and  a  grant  has  been  made  to  one,  the  rights 
of  all  the  other  applicants  are  extinguished.  And,  if  the  gale 
is  subsequently  forfeited,  the  first  applicant  after  the  forfeiture, 
and  not  the  next  on  the  list  of  former  applicants,  is  entitled  to 
the  gale.^  The  first  applicant  after  notice  of  a  forfeiture  is 
entitled  to  priority  over  the  first  applicant  after  a  re-entry ;  a 
forfeiture  being  complete  on  service  of  the  notice.' 

No  free  miner  is  entitled  to  have  more  than  three  gales 
granted  to  him  at  any  one  time.  Nor  is  he  entitled  to  have 
any  other  gale  granted  to  him,  unless  one  or  more  of  the  three 
shall  have  been  exhausted ;  notwithstanding  that  he  may  have 
disposed  of  the  previously  granted  gale  or  gales.^  But  where  a 
free  miner  has  obtained  grants  of  three  several  gales  ;  and  has 
(before  working  it  out)  surrendered  one  of  them,  on  the  ground 
that  it  did  not  contain  sufficient  coal  to  make  it  worth  the 
working ;  it  will  be  treated  as  exhausted,  so  as  to  entitle  him 
to  a  fourth  gale.^ 

No  gale  can  be  granted,  unless  fourteen  days'  notice  of  the 
application  shall  have  been  published  by  the  Gaveller  or  Deputy 
in  a  newspaper  or  newspapers  circulating  in  Gloucestershire, 
specifying  the  day  and  hour  and  place  of  the  intended  grant.^ 
And  gales  may  not  be  granted,  which  may  interfere  with 
existing  gales.^  Subject  to  this,  however,  any  vein  of  coal 
or  iron,  which  lies  under  or  near  a  vein  already  galed,  may 
itself  be  galed.  And  a  galee  has  no  title  to  a  vein  which  is 
not  actually  included  in  his  gale.^ 

If  one  applicant  for  a  gale  desires  to  restrain  the  Gaveller 


1  lb. ;  overruling  8.  C.  17  Eq.  502. 
On  the  other  hand,  the  applicant  may 
withdraw  his  application  at  any  time 
before  the  graut  is  actually  made : 
ante^  p.  640. 

a  James  r.  The  Queen,  5  Ch.  D.  153. 
2)er  Malins,  V.-C. 

8  Ex  parte  Young,  50  L.  J.  Ch.  221 ; 


James  r.  Young,  8up, :  see  ante.  p.  548. 

^  1  &  2  Vict.  c.  43,  s.  61. 

8  EUway  r.  Davis,  16  Bq.  294; 
James  r.  The  Queen,  5  Ch.  P.  153. 

«  1  &  2  Vict.  c.  43,  8.  56. 

T  S.  62. 

«  C.  award,  sch.  2,  r.  2 ;  L  award, 
sch.  2,  r.  2. 
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from  making  a  grant  to  another,  he  should  present  a  Petition 
of  Bight  to  the  King;  making  the  other  applicant  a  party.^ 
But  the  Gaveller  or  his  Deputy  is  not,  it  seems,  a  proper 
party  to  an  action  by  one  applicant  to  restrain  another  from 
applying  for  or  accepting  a  grant.^ 

The  Gaveller  or  Deputy  may  settle  disputes  as  to  boundaries ;  ^  Boundaries 

,     .    .  *^^  barriers. 

and,  with  the  consent  of  the  adjommg  owners,  he  may  alter 
the  boundaries  between  adjoining  gales  or  workings.^  Where 
the  boundary  of  a  gale  is  a  barrier  of  coal  lying  between  such 
gale  and  any  adjoining  gale,  the  Gaveller  or  Deputy  may,  if 
he  thinks  that  the  working  ma}'  safely  be  proceeded  with,  grant 
to  the  owners  on  the  two  sides ;  or  to  the  owner,  for  whose 
protection  the  barrier  appears  to  have  been  left;  licence  to 
work  and  dispose  of  the  coal  in  such  barrier.  But  such  grant 
must  be  subject  to  a  royalty,  conditions,  and  rules,  similar  to 
those  applicable  to  the  remainder  of  the  coal  belonging  to  such 
owners  or  owner ;  and  to  such  other  conditions  as  the  Gaveller 
may  think  proper.  And,  before  any  such  licence  can  be 
granted,  notice  of  the  intention  to  grant  it  must  be  published 
in  a  newspaper  circulating  in  the  Forest  of  Dean;  and  all 
persons  who  would  be  affected  by  such  grant  are  entitled  to  be 
heard  against  it.^ 

The  railroads  and  other  roads,  which  a  coal  or  iron  galee,  Workings— 
or  a  quarry  galee  or  lessee  is  allowed  to  make  and  use,^  may  luads. 
be  also  used  by  the  owners  of  other  works,  upon  payment  of 
reasonable  compensation ;  the  amount  of  which  is,  if  necessary, 
determinable  by  arbitration.'^ 

A  coal  or  iron  galee  may  not  work  so  as  to  impede  or  injure  Daty  not  to 
the  workings  of  other  gales ;  and  a  quarry  galee  or  lessee  may  workings. 
not  place  his  spoil  bank  so  as  to  impede  or  interrupt  the  work- 


1  See  Be  Brain,  18  Bq.  889 ;  Ex  paHe 
Young,  60  L.  J.  Ch.  221. 

'  2:$ee  Davis  t.  Howard,  referred  to 
in  17  Eq.  503,  5  Ch.  D.  154.  In 
Matthews  v.  Carlisle,  14  L.  T.  806,  an 
injunction  was  obtained  against  the 
GaTeller;  but  this  was  before  23  &  24 
Vict.  c.  34  (Petition  of  Right  Act). 

*  See  ante^  pp.  537,  n.  <,  540,  541. 
Questions  as  to  metes  and  bounds  are 


questions  between  the  different  miners 
rather  than  between  the  Crown  and 
any  particular  miner :  A.-G.  t?.  Jackson, 
5  Ha.  367. 

^  24  &  25  Vict.  c.  40,  s.  23  :  see  Q. 
award,  sch.  2,  r.  7. 

«  24  &  25  Vict.  c.  40,  s.  24. 

*  See  antey  p.  544. 

7  C.  award,  sch.  2,  r.  3 ;  I.  award, 
sch.  2,  r.  3  ;  Q.  award,  sch.  2,  r.  2. 
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ings  of  an  adjoining  or  other  quarry.^  Where,  however,  a  gale 
of  coal  was  granted ;  and  a  condition  was  imposed  on  the  galee 
that  the  underlying  veins  of  coal  might  be  subsequently  galed 
to  other  persons,  but  with  the  proviso  that  the  prior  galee  wa& 
not  to  be  thereby  impeded  or  injured  ;  and  the  underlying 
veins  were  subsequently  galed,  with  a  licence  to  sink  a  shaft  ta 
them  from  the  surface  through  the  coal  of  the  prior  galee ;  and 
the  only  practicable  way  of  reaching  the  underlying  veins  was^ 
by  sinking  such  a  shaft ;  the  subsequent  galee  was  held  entitled 
to  sink  it.  The  proviso  was  construed  as  being  a  restriction  on 
the  mode  of  working  the  underlying  veins  after  they  had  been 
reached  ;  but  not  before.* 

Every  coal  galee  of  later  creation  than  the  awards  of  1841, 
must  leave  barriers  of  coal  in  each  vein  of  such  width,  and  in 
such  situation,  as  the  Gaveller  may  direct.^ 

The  owner  of  a  higher  gale,  not  drained  by  any  steam- 
engine,  who  wilfully  or  negligently  allows  water  from  his  gale 
to  fall  into  a  lower  gale,  is  liable  to  the  lower  galee  for  all 
damage  which  may  ensue.^  The  liability  in  respect  of  water 
of  a  higher  galee  is  not,  however,  confined  to  this.  The 
owner  of  a  higher  coal  gale,  which  is  drained  by  steam-engines, 
and  from  which  by  the  stopping  of  the  engines  water  would  be 
thrown  into  a  lower  gale,  must,  so  long  as  he  continues  to 
hold  possession,  so  work  his  engines  as  to  prevent  water  from 
his  gale  from  falling  into  the  lower  gale.'^  And  the  liability  of 
a  higher  iron  galee  is  even  greater.  He  is  under  a  similar 
obligation  to  that  of  a  higher  coal  galee  with  respect  to  the 
working  of  his  engines.  And  he  is,  in  addition,  liable  to 
compensate  the  lower  galee  for  all  damage  from  any  escape 


1  C.  award,  sch.  2,  r.  2 ;  I.  award, 
sch.  2,  r.  2  ;  Q.  award,  sch.  2,  r.  5. 

>  Goold  r.  G.  W.  Deep  Coal  Co.,  2 
De  G.  J.  &  S.  600  ;  affirming  S.  C.  12 
L.  T.,  N.  S.  842.  In  the  great  majority 
of  cases,  the  Gayeller  would  probably, 
in  granting  the  subsequent  gale,  make 
it  a  condition,  that  general  compensa- 
tion should  be  made  by  the  galee,  for 
damage  occasioned  by  his  workings 
to  the  prior  galee.  In  the  absence  of 
such  a  condition,  however,  the  prior 


galee  could  obtain  no  compensatioD 
for  such  damage :  see  GKx>ld  r.  G.  W. 
Deep  Coal  Co.,  tujif,  608,  per  Lord 
Westbury. 

*  C.  award,  sch.  2,  r.  18. 

*  R.  19  ;  I.  award,  sch.  2,  r.  18. 

>  C.  award,  sch.  2,  r.  19  :  see  Eoib 
r.  Rugge-Price,  1  Ex.  D.  269 ;  Bnin 
V.  Thomas,  50  L.  J.  Q.  B.  662 :  see 
also  Great  West.,  &c.,  Co.  r.  Tra&Ugar, 
&c.,  Co.,  3  T.  L.  B.  724. 
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of  water  from  his  gale,  although  he  may  have  worked  his 
engines  properly,  and  have  been  wholly  unable  to  prevent  the 
damage;  the  amount  of  such  compensation  being,  if  necessary, 
determinable  by  arbitration.^  On  the  other  hand,  the  owner 
of  a  dip  gale  must  prevent  water  from  accumulating  therein, 
and  rising  above  the  level  of  his  workings,  to  the  injury  of  the 
land  galee.^  "Where  any  gale  is  drained  by  a  steam-engine  or 
other  machinery;  and  it  lies  above  any  other  gale,  also  worked 
by  a  steam-engine ;  and  it  is  worked  out  or  abandoned  before 
the  dip  gale ;  the  land  galee  must  leave  at  the  usual  or  last 
known  residence  of  the  dip  galee  three  months'  previous  notice 
in  writing  of  his  intention  to  discontinue  the  working  of  the 
engine." 

If  the  rules,  according  to  which  a  galee  should  work,  are  Bemedies 
not  complied  with,  and  the  adjoining  galee  is  in  consequence  compliance 
injured,  he  may  bring  an  ordinary  action  for  damages.^    And  ^^^  '*^®®- 
it  is  not  necessary  for  him  to  show  a  previous  notice  to  the 
defendant  of  the  injurious  consequences  of  the  non-compliance.^ 
A  mortgagor,  in  possession  and  working,  may  be  made  Uable  in 
such  an  action.    But  not  a  mortgagee,  who  has  never  been  in 
possession.^    Compliance  with  the  rules  may  also  be  enforced 
by  an  injunction  in  the  King's  Bench  Division  at  the  suit  of 
the  adjoining  galee.^    And,  if  necessary,  the  injunction  may, 
it  seems,  be  mandatory.^ 


e.— TRESPASSERS. 

The  Verderers  of  the  Forest  have  power  to  inquire  into  all  Trespn-sci 
trespasses  by  cutting,  taking,  or  carrying  away  of  turf,  gravel, 
stone,  sand,  or  other  soil  within  the  Forest ;  and  to  prosecute 
the  persons  guilty  of  the  same  ;  and,  upon  conviction,  to  fine 

>  I.  award,  sch.  2,  r.  18.  As  to  the      269  ;  Brain  v,  Thomas,  50  L.  J.  Q.  B. 
law,  in  the  ahsence  of  contract,  see      662. 
ante,  pp.  456  et  $eq.  ^  Boss  v,  Bugge-Price,  sup,  272. 

"  C.  award,  sch.  2,  r.  19  ;  I.  award,  ^  Brain  r.  Thomas,  tup, 

8Ch.  2,  r.  18.  M  &  2  Vict.  c.  43,  s.  29. 

*  C.  award,  sch.  2,  r.  8  ;  I.  award,  ®  See  Brain  t,  Thomas,  9up,  663t 
sch.  2,  r.  8.                                                  per  Lord  Selbome. 

*  Ross   r.     Itugge-Price,  1   Ex.  D. 
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the  offenders  any  sum  not  exceeding  202. ;  and  to  direct  the 
trespasses  to  be  abated.  Bat  if  any  person  proceeded  against 
insists  that  the  trespass  was  not  committed  within  the  Forest 
boundarieSy  the  Yerderers  cannot  proceed  to  conviction;  bat 
are  obliged  to  certify  to  the  Attomey-G-eneral,  in  order  that 
proceedings  by  information  or  otherwise  may  be  taken.^ 

1  10  Geo.  4,  c.  50,  a.  100  ;  1  &  2  Yict.  c.  42,  s.  14 ;   24  &  25  Vict  e.  40, 
B.  25. 


CHAPTER  XXI. 

DEBBYSHIBE  COUBTS,  RIGHTS,  AND  CUSTOMS— 
BEMAINING  LOCAL  BIGHTS  AND  CUSTOMS. 


Sect.  1.— DEBBYSHIBE  COUBTS,  BIGHTS,  AND   CUSTOMS. 

a.— OENEBAIiLY. 

The  right  of  property  in  the  mines  and  veins  of  lead  ore  in  Rights  of 
a  district  within  the  Hundred  of  High  Peak,  in  the  county  of 
Derby,  called  the  King's  Field,  and  in  certain  other  parts  of 
the  same  Hundred;  and  in  a  district  within  the  Soke  and 
Wapentake  of  Wirksworth  or  Low  Peak,  in  the  same  county, 
called  the  King's  Field;  and  in  certain  duties  payable  in 
respect  of  such  mines  and  veins ;  is  vested  in  the  Crown,  as 
part  of  the  possessions  of  the  Duchy  of  Lancaster.^  The  right 
of  property  in  the  mines  and  veins  of  lead  ore  in  the  manors 
of  Ashford,  Hartington,  Peak  Forest,  Tideswell,  Crich,  Stoney 
Middleton  and  Eyam,  Youlgreave,  and  Litton,  in  the  same 
county  ;  and  in  certain  duties  payable  in  respect  thereof;  is 
in  the  hands  of  various  private  persons.^  The  right  of  pro- 
perty in  the  land  containing  the  mines,  in  respect  of  which 
the  duties  are  payable,  is  in  tlie  hands  of  various  other  private 
persons.^ 

These  various  rights  are  subject^  to  an  ancient   customary   Customs, 
right  in  all  the  subjects  of  the  realm  to  search  for  and  dig  the 


^  See  the  preambles  of  14  &  15  Vict, 
c.  94  ;  15  &  16  Vict.  c.  clxiii.  See 
Arkwright  r.  Gell,  5  M.  &  W.  204 ; 
Arkwright  r.  Syans,  49  L.  J.  M.  C. 
82. 

«  See  the  preamble  of  16  &  16  Vict, 
c.  clxiii.  There  can  be  no  doubt,  that 
in  each  case  the  right  of  property, 
strictly  speaking,  extends  to  the  mines 
as  well  as  the  duties  ;  and,  under  cer- 
tain circumstances,  the  mines  may  be 
forfeited  to  the  owners  of  the  duties : 
seepottf  p.  570. 


s  See  14  &  15  Vict.  c.  94,  sch.  1  ;  15 
&  16  Vict.  c.  clxiii.  sch.  i. 

«  The  whole  of  the  Eing*s  Field  in 
early  times  belonged  to  the  Crown, 
and  the  customary  rights  and  duties 
as  to  mining  therein  originated  while 
it  BO  belonged.  The  Crown  subse- 
quently made  grants  of  the  soil  to 
private  persons ;  but  these  grants  of 
necessity  only  operated  subject  to  the 
customary  rights  and  duties.  Practi- 
cally, therefore,  the  lead  mines  were 
excepted  out  of  every    grant  ;   and 
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mines  and  veins  of  lead  ore,  on  payment  of  the  above- 
mentioned  duties.^  The  miners  have  also  customary  rights 
as  between  themselves.  And  they  are  subject  to  customary 
rights  in  favour  of  tithe  owners ;  creditors ;  and  persons,  who 
"  relieve  "  the  mines.  All  these  rights  are  now  regulated  by 
statute.^  And  questions  relating  thereto  are  decided  in  the 
Great  and  Small  Barmote  Courts.' 

In  the  Acts  in  question^  the  following  words  or  expressions 
have  or  include  the  following  meanings : — In  each  Act  the 
words  "  mine  or  mines,  vein  or  veins,'*  mean  a  mine  or  mines, 
vein  or  veins  of  lead  ore ;  and  include  parts  of  or  shares  in 
any  mine  or  vein,  as  well  as  entire  mines  and  veins,  and  all 
minerals  containing  lead  ore.  In  each  Act,  the  words 
"  mineral  property  "  include  mines  and  veins  of  lead,  and  parts 
of  or  shares  in  any  such  mines  or  veins,  and  the  works,  rights, 
and  appurtenances  connected  therewith,  and  also  lead  ore ;  and 
all  tools,  materials,  goods,  chattels,  and  effects  used  in  searching 
for,  getting,  cleansing,  or  preparing  lead  ore,  whether  such 
tools,  materials,  goods,  chattels  or  effects  be  or  be  found  in  or 
upon  any  mine  or  works,  or  elsewhere.^     In  the  first  Act  the 


liberty  was  reserved  to  the  Crown, 
and  the  customary  miners  as  its 
licensees,  to  work  them  :  see  Wake  v. 
Redfearn,  43  L.  T.  123  ;  Wake  r.  HaU, 
7  Q.  B.  D.  297,  8  A.  C.  211.  As  to 
Kyam,  see  post^  p.  559,  n.  ■. 

1  See  the  preambles  of  14  &  15  Ylct. 
c.  94  ;  15  &  16  Vict.  c.  dxiii. :  see  also 
Wright  r.  Pitt,  3  Ch.  811. 

3  Those  existing  in  High  Peak  are 
principally  regulated  by  the  High 
I'eak  Mining  Customs  and  Minerals 
Courts  Act,  1851,  14  &  15  Vict.  c.  94 
(see  s.  16)  ;  and  the  articles  and 
customs  comprised  in  the  schedule 
thereto,  which  have  the  force  of 
statute  (s.  1  ;  Wake  v.  Hall,  8  A.  0. 
198,  206,  211).  They  are  also  in  part 
regulated  by  certain  new  customs, 
entitled  "  New  and  Additional 
Customs,  Articles,  Rules,  and  Orders,'* 
established  under  the  provisions  of 
8.  56  of  that  Act  by  the  Steward 
and  Grand  Jury  at  a  Great  Barmote 


Court  held  at  Monyash  on  April  oth, 
1859 ;  and  afterwards  sanctioned  by 
the  Duke  of  Devonshire,  as  lessee  of 
the  duties  of  "  lot "  and  "  cope,"  by 
the  Chancellor  of  the  Duchy  of  Lan- 
caster, and  by  Parliament.  In  Wake 
r.  Hall,  sup,  198,  Lord  Blackburn  in- 
advertently stated  that  the  powers  of 
s.  56  had  not  been  exercised.  The 
rights  existing  in  the  other  districts 
are  regulated  by  the  Derbyshire 
Mining  Customs  and  Mineral  Courts 
Act,  1852,  15  &  16  Vict  c  clxiii.fsee 
88.  25,  65)  ;  and  the  articles  and 
customs  comprised  in  the  schednle 
thereto,  which  have  the  force  of 
statute  (s.  1). 

«  See  14  &  15  Vict.  c.  94,  s.  7  ;  15& 
16  Vict.  c.  clxiii.  8. 16. 

<  14  &  15  Vict.  c.  94 ;  16  &  16  Vict. 
c.  clxiii. :  see  wupra,  n.  *. 

*  See  8.  2  of  each  Act ;  New  Cost. 
a.  59. 
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word  **  ore  "  means  lead  ore,  and  "  belknd  "  exclusively.*    And 
in  the  second  the  word  "  ore  "  means  lead  ore  exclusively.^ 
It  has  been  doubted  whether  the  Met.  Mines  Reg.  Acts,  1872  Application 

"  ,        of  Met.  Mines 

and  1875,  apply  to  Crown  mines  subject  to  the  Derbyshire  Reg.  Acts. 
custom.®     But,  apparently,  this  doubt  is   not   well  founded.^ 
The  owner  of  the  soil,  and  not  the  miner,  is  the  "  owner " 
and  person  'interested"  under  sections  18,  41,  of  the  Met 
Mines  Act,  1872.^^ 

It  is  not  competent  to  the  Attorney-General  of  the  Duchy  No  informa- 
of  Lancaster,  as  part  of  the  possessions  of  which  the  Crown  of^Dudiy. 
mining  rights  in  Derbyshire  are  held,  to  exhibit  an  information 
in  the  High  Court  of  Justice.* 


J.— BABMOTE  COURTS. 

There  are  or  may  be  a  Great  and  a  Small  Barmote  Court  Districts  and 
for  each  of  the  following  districts  : — (1)  High  Peak  ;  (2)  Wirks-  ^^" 
worth ;  (8)  the  united  manors  of  Ashford,  Hartington,  Peak 
Forest,  and  Tideswell;  (4)  the  united  manors  of  Stoney  Mid- 
dleton,and  Eyam;  (5)  Crich;  (6)  Youlgreave;  and  (7)  Litton.' 
The  jurisdiction  of  the  Courts  for  High  Peak  extends  over  the 
whole  of  the  King's  Field  therein,  and  over  all  other  parts  of 
the  Hundred  of  High  Peak  in  which  the  duties  are  payable.® 
The  jurisdiction  of  the  Courts  for  the  Soke  and  Wapentake  of 
Wirksworth  extends  over  the  whole  of  the  King's  Field  therein. 
And  the  jurisdictions  of  the  Courts  for  the  manors  extend 
(except,    possibly,  as  to  certain  parts  of  Eyam^    over   them 

^  See  s.  2.     BellandlB  what  remains  Stokes  v.  Arkwright,  66  L.  J.  Q.  B. 

in  the  dirt  after  the  "  smytham/*  or  845. 

offal  ore,  has  been  taken  away :  see  '  A.-G.  of  Lancaster  r.  Devonshire, 

A.-G.  r.  WaU,  4  B.  P.  C.  666.  14  Q.  B.  D.  195. 

>  See  8.  2.    As  to  the  general  mean-  M4  &  15  Vict.  c.  94,  s.  6  ;  15  &  16 

ingof  "ore,"  see  ante^  p,  22  ;  and  as  Vict.  c.  clxiii,  ss.  11—15. 

to  its  meaning  in  the  Acts  of  WiUiam  &  14  ^  15  yjet.  c.  94,  s.  16. 

^Mary  relating  to  mines  royal,  see  »  The  owners  of  certain  lands  within 

ante^  p.  54.  Byam,    called     "  ancient   freeholds," 

^  See  Arkwright  r.  Eyans,  49  L.  J.  hare  always  claimed  to  be  exempt  in 

H.  C.  82,  87.  respect  of  such  lands  from  aU  mineral 

*  Under  s.  1  of  the  Met.  Mines  Beg.  customs,  and  from  the  jurisdiction  of 

Act,  1875,    Barmasters  are   charged  the  Barmote  Courts.     And  this  claim 

with  certain  specified  duties  :  see^Ni^,  is  not  prejudiced  by  the  Acts  relating 

p.  721.  to  the  Derbyshire  Mining  Customs  and 

^  Deyonshire  r.  Stokes,  76  L.  T.  424 ; 
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respectively.^     The  Courts  are  Courts  of  record  ;^  and  all  the 
respective  jurisdictions  are  separate  and  distinct.^ 

The  jurisdictions  are  exercised  by  the  Stewards ;  ^  or,  in 
case  of  their  illness,  or  accidental  absence,  by  their  deputies;^ 
with  the  assistance  of  the  "  Barmasters/'  and  *'  Deputy  Bar- 
masters."  ®  There  are  one  Steward  and  one  Barmaster  for 
each  district  possessing  a  Great  and  a  Small  Barmote  Court;'' 
but  (as  regards  the  districts  other  than  High  Peak)  the  same 
person  may  be  Steward  for  more  than  one  of  them.^  Each 
Barmaster  may  have  several  Deputy  Barmasters.^ 

Great  Barmote  Courts  are  held  at  the  following  times  and 
places :  for  High  Peak,  twice  in  the  year  at  Monyash  in  the 
King's  Field  therein :  ^^  for  Wirksworth,  twice  in  the  year  at 
Wirksworth  :  ^^  for  the  united  manors  of  Ashford,  Hartington, 
Peak  Forest,  and  Tideswell,  once  in  the  year  at  such  place 
within  the  jurisdiction  as  the  Steward  appoints :  ^  for  the 
united  manors  of  Stoney  Middleton  and  Eyam,  once  in  the 
year  at  such  place  within  the  jurisdiction  as  the  Steward 
appoints :  ^  and  for  Youlgreave  and  Litton,  as  often  in  the 
year  in  Youlgreave  and  Litton,  as  the  persons  respectively 
entitled  to  the  first  estate  of  freehold  in  the  mineral  duties 
payable   in   Youlgreave   and    Litton    may  at  their  discretion 


Mineral  Courts  ;  it  being  provided  by 

15  &  16  Vict.  c.  clxiii.  s.  26,  that  until 
it  shall  be  found  by  law,  that  these 
lands  are  subject  to  soch  customs  and 
such  jurisdiction,  they  shaU  not  be 
affected  by  anything  contained  in  the 
Acts.  The  onus  is,  therefore,  on  those 
who  allege  that  such  lands  are  subject 
to  the  customs  and  the  jurisdiction,  to 
prove  their  allegation :  see  Wright  r. 
Pitt,  12  Eq.  408,416. 

1  15  &  16  Vict.  c.  clxiii.  s.  25. 

«  14  &  15  Vict.  c.  94,  88.  8,  15  ;  15  & 

16  Vict.  c.  clxiii.  ss.  17,  24. 

»  Wake  V.  Redfeam,  43  L.  T.  126. 

*  14  &  15  Vict.  c.  94,  ss.  3,  15 ;  15 
&  16  Vict.  c.  clxiii.  ss.  3,  24.  As  to 
their  appointment  and  qualifications, 
see  14  &  15  Vict.  c.  94,  s.  3  ;  15  &  16 
Vict.  c.  clxiii.  ss.  4,  6—8. 

«  14  &  15  Vict.  c.  94,  8.  4  ;  15  &  16 
Vict.  c.  clxiii.  s.  9. 

«  14  &  15  Vict.  c.  94,  8.  9  ;  15  &  16 


Vict.  c.  clxiii.  ss.  18,  19.  As  to  their 
appointment  and  removal,  see  14  &  15 
Vict.  c.  94,  88.  9,  11,  12  ;  15  &  16  Vict. 
c.  clxiii.  88. 6, 18, 19.  The  lessee  under 
the  Crown  of  mineral  duties  cannot 
hold  the  office  of  Barmaster :  see  Ark- 
wright  V.  Cantrell,  7  A.  &  £.  565.  See, 
as  to  the  protection  of  the  officeis  of 
the  Courts,  14  Jc  15  Vict.  c.  94,  ss.  10, 
21,  42,  43,  51  ;  15  ft  16  Vict.  c.  clxiii. 
88.  20,  30,  50,  51,  59. 

M4  &  15  Vict.  c.  94,  ss.  8,  9 ; 
15  &  16  Vict,  c  clxiii.  ss.  3, 4,  6, 12, 
18,  19. 

8  15  ft  16  Vict.  c.  clxiii.  8.  7. 

»  14  ft  16  Vict.  c.  94,  8.  9 ;  15  ft  16 
Vict.  c.  clxiii.  as.  6,  18,  19. 

M  14  ft  15  Vict.  c.  94, 8. 6 ;  New  Oast* 

a.  22. 
"  15  ft  16  Vict.  c.  clxiii.  s.  11, 
M  S.  12. 

w  n. 
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think  proper.^  And  a  Court  may  be  held  at  Crich ;  but  need 
not  be  held,  unless  the  Steward  so  desires.^  Small  Barmote 
Courts  for  High  Peak  are  held  at  any  place  within  the  juris- 
diction which  the  Steward  appoints;®  for  Wirksworth,  in 
Wirksworth ;  ^  and  for  the  manors,  at  such  places  within  the 
manors  as  the  Stewards  appoint.^  And  they  are  held  as  often 
as  is  necessary.® 
The  principal  business  transacted  at  a  Great  Barmote  Coui-t  B««ineB8 

^  .»  «       11  transacted  at 

is  the  swearing  in  of  the  Grand  Jury :  ^  at  a  Small  Barmote  Courts. 
Court,  the  trial  of  actions  of  title,  trespass,  and  debt.® 
The  duties  of  the  Stewards   are   to   attend  and  preside  at  Duties  of 

stewards, 

"  views  of  mines ;  "  ®  to  hold  and  preside  at  the  Courts ;  to  hear  Barmasters, 
and  determine  applications  to  the  Courts,  which  do  not  require  Barmaster^ 
the  intervention  of  a  jury,  and  make  orders  thereon ;  to  tax 
costs ;  and  to  perform  various  ministerial  acts  in  the  course  of 
actions.^^  The  duties  of  the  Barmasters  are  to  select  the 
Grand  Jury ;  to  make  out  a  list  of  jurors  to  attend  at  the 
Small  Barmote  Courts ;  to  execute  all  precepts  and  warrants 
directed  to  them  by  the  Stewards ;  to  attend  *'  views  of 
mines;"®  to  set  out  "  gifts  ;"^^  and  to  assist  in  regulating 
the  working  of  the  ''mines,"  and  the  rights  and  duties  of  the 
miners.^  The  duties  of  the  Deputy  Barmasters  are  to  serve 
summonses  in  actions  in  the  Small  Barmote  Courts ;  to  serve 
summonses  on  jurors  ;  to  attend  "  views  of  mines  ;  "  ®  to  collect 


1  Ss.  14,  15. 

<  S.  13.  If  not  held,  the  grand 
jurors  and  other  jurors  for  Wirks- 
worth perform  the  duties  in  Crich : 
ib. 

»  14  &  15  Vict.  c.  94,  s.  6;  New 
Oust.  a.  24. 

*  16  &  16  Vict.  c.  clxui.  s.  U. 

«  Ib. 

«  14  &  15  Vict.  c.  94,  ss.  6,  24  ;  15  & 
16  Vict.  c.  clxiii.  ss.  11,  33. 

M4  &  15  Vict.  c.  94,  s.  7 ;  15  &  16 
Victw  c.  clxiii.  s.  16.  New  rules  and 
CDstoms  for  High  Peak  may  be  made 
at  the  Great  Barmote  Courts  for  that 
district :  see  14  &  15  Vict.  c.  94,  s.  56. 
This  right  has  since  the  Act  been  only 
once  exercised  :  see  ante,  p.  558,  n.  *. 

M4  &  15  Vict.  c.  94,  s.  7  ;  15  &  16 

M«M* 


Vict.  c.  clxiii.  s.  16.  Parties  are  not 
precluded  from  proceeding  in  any 
other  Court  which  has  jurisdiction: 
14  &  15  Vict.  c.  94.  s.  55 ;  15  &  16 
Vict.  c.  clxiii.  s.  63. 

0  See  next  page. 

w  14  &  15  Vict.  c.  94,  s.  5  ;  15  &  16 
Vict.  c.  clxiii.  s.  10. 

"  See  pogtj  p.  567. 

w  14  &  15  Vict.  c.  94,  ss.  2,  13,  22, 
34,  35  ;  lo  i:  10  Vict,  c,  clxiii.  ss.  2, 
22,  31,  43,  45.  The  Barmasters  have 
also  duties  under  the  Met.  Mines  Reg. 
Act,  1875  :  Beeposty  p.  721.  The  Bar- 
masters  had  formerly  a  quasi-criminal 
jurisdiction  (see  Arkwright  v,  Cantrell, 
7  A.  &  E.  573,  574)  ;  but  this  no  longer 
exists. 
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the  dues  payable  to  the  Crown,  or  other  persons  entitled 
thereto,  and  keep  accounts  of  such  dues ;  to  keep  their  Bar- 
master  s  book,  and  make  entries  therein  of  all  "meers^^of 
ground  which  may  be  set  out,  and  of  all  transfers  of  "mines," 
which  may  be  made  by  the  miners,  and  of  all  "  freeings "  * 
connected  with  the  "  mines  ;  "  and,  generally,  to  assist  their 
Barmasters.^ 
Grand  Jurors        The  Grand  Jurors  are,  as  far  as  possible,  persons  skilled  in 

practical  mining/  Their  duties  are  to  attend  at  the  Great 
Barmote  Courts  ;  to  go  down  into  and  view  "  mines,"  and  give 
their  opinion  on  such  matters  as  may  be  required  of  them  in 
any  "bill"  or  "cross  bill  of  directions;"  and  to  assist  in 
regulating  the  working  of  the  "  mines,"  and  the  rights  and 
duties  of  the  miners.^  And  the  performance  of  their  duties  is 
enforceable  under  penalties.^  "  Views  of  mines  "  by  the  Grand 
Jury  within  any  district  may  be  had  at  the  instance  of  the 
Barmaster,  or  of  the  plaintiff  or  defendant  in  any  action 
of  title  or  trespass  in  a  Small  Barmote  Court,  or  of  any  miner 
or  other  person.''  The  person  requiring  a  "  view  "  delivers  to 
the  Steward  a  "  bill  of  directions,"  describing  the  object  to  be 
viewed,  and  stating  the  question  on  which  the  opinion  of  the 
Grand  Jury  is  required ;  ®  and  any  person,  who  may  be  affected 
by  the  opinion  of  the  Grand  Jury,  may  deliver  a  "  cross  bill  of 
directions."  ^  Neither  bill  is  allowed  to  contain  any  argument 
or  comment.^^  The  Steward  reads  and  delivers  the  bill,  and 
the  cross  bill  (if  any),  to  the  Grand  Jury;"  who  make  the 
"  view,"  and  then  write  their  opinions,  and  sign  them."    The 

^  See  post,  pp.  566,  567.  see  14  &  15  Vict.  c.  94,  8.  39.    As  to 

^  See  post,  p.  668.  their  protection,  see   14  k  15  Vict. 

8  14  &  15  Vict,  c  94,  8.  14;  New  c.   94,   sch.   1,  a.  25;   15  k  16  Vict 

Oust.  a.  23 ;   15  &  16   Vict.  c.  clxiii.  c.  clziii.  sch.  1,  a.  26. 

8.  23.  T  14  &  15  Vict.  c.  94,  sch.  1,  a.  22 ; 

*  14  &  15  Vict.  c.  94,  8.  22;  New  New  Gust,  a.  11 ;  15&16  Vict  c.  clxiii. 
Gust.  aa.  13,  14,  15,  17  ;  15  &  16  Vict.  sch.  1,  a.  23. 

c.  clxiii.  8.  31.    See  ib.,  as    to  their  ^  lb, 

selection,  qualification,  and  period  of  »  14  &  15  Vict  c.  94,  sch.  1,  a,  23; 

service.  15  &  16  Vict.  c.  clxiii.  sch.  1,  a.  24. 

*  14  &  15  Vict.  c.  94,  8.  23  ;  New  «>  14  &  15  Vict.  c.  94,  sch.  1,  aa.  22, 
Gust.  aa.  15, 16  ;  15  &  16  Vict,  c  clxiii.  23  ;  15  &  16  Vict  c.  clxiii.  flch.  1, 
8.  32.  aa,  23,  24. 

«  14  &  15  Vict.  c.  94,  s.  38 ;  New  "  lb. 

Gust.  aa.  15, 16  ;  15  &  16  Vict.  c.  clxiii.  "  14  &  15  Vict,  c.  94,  sch.  1,  a.  22 : 

8.  47.    As  to  exemptions  in  High  Peak,      see  a.  24  ;  15  &  16  Vict.  c.  clxiii,  sch.  1, 
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bill,  and  the  cross  bill  (if  any),  with  the  opinions,  are  after- 
wards delivered  to  the  Steward  ;  who  openly  reads  them,^  and 
thenceforth  preserves  them  with  the  documents  of  the  Courts. 
But,  if  the  "  view  "  is  had  in  an  action,  he  is  obliged,  if  required 
by  the  plaintiff  or  defendant,  to  permit  them  to  be  used  for  the 
purpose  of  evidence  on  the  trial.^ 

An  action  in  a  Small  Barmote  Court  of  any  district  is  com-  Proceedings 

~~firenerftlly . 

menced  by  entering  a  plaint  with  the  Steward.®  The  Steward 
then  issues  a  summons,  specifying  the  day  when  a  Court  will 
be  held  for  the  trial ;  *  and  this  summons  is  served  on  the 
defendant.^  Service  of  subpoenas  to  give  evidence  on  trials  is 
good  in  any  part  of  England  or  Wales ;  and  may  be  enforced 
by  process  from  the  King's  Bench  Division,  if  the  expenses 
be  tendered.*  Witnesses  may  (in  High  Peak)  be  examined  on 
oath  or  affirmation.''  They  are  (in  all  the  districts)  bound 
under  penalties  to  give  evidence;^  and,  if  they  give  fulse 
evidence,  they  may  be  punished  for  perjury.^  Matters  of  fact 
in  issue  are  triable  by  a  jury  of  owners  or  maintainors  of 
"  mines  "  within  the  jurisdiction,  being  resident  in  the  county 
of  Derby,  and  not  being  members  of  the  Grand  Jury.*®  And 
the  performance  of  their  duties  is  enforceable  under  penalties.*^ 


a.  23  :  see  a.  25.  The  opinions  do  not, 
apparently,  require  to  be  stamped  like 
an  award :  see  Sybray  v.  White,  1 
H.  &  W.  435,  a  case  before  the  passing 
of  the  Acts. 

1  14  &  15  Vict.  c.  94,  sch.  1,  a.  22  ; 
15  &  16  Viet.  c.  clziii.  sch.  1,  a.  23. 

^  lb.  As  to  the  expenses  of  the 
▼lew,  see  ib.  A  yiew,  or  something 
very  like  it,  took  place  in  Sybray  v. 
White,  1  M.  &  W.  435. 

»  14  &  15  Vict.  c.  94,  s.  5,  sch.  1, 
a.  16 ;  15  &  16  Vict.  c.  clziii.  s.  10, 
sch.  1,  a.  16. 

*  14  &  16  Vict.  c.  94,  8.  24  ;  16  &  16 
Vict.  c.  clxiii.  s.  33. 

^  See,  as  to  the  mode  of  service  in 
High  Peak,  14  &  16  Vict.  c.  94,  s.  26  ; 
New  Cust.  aa.  28,  29,  30:  in  the 
other  districts,  15  &  16  Vict.  c.  clziii. 

8.    04a 

«  14  &  15  Vict.  c.  94,  8.  31  :  see 
s.  40  ;  15  &  16  Vict.   e.  clziii.  s.  40 : 


see  s.  48. 

M4  &  16  Vict.  c.  94,  s.  18.  As  to 
affidavits  in  High  Peak,  see  New  Cust. 
a.  56. 

8  14  &  15  Vict.  c.  94.  s.  20  ;  15  &  16 
Vict.  c.  clziii.  s.  29. 

9  14  &  15  Vict.  c.  94,  8.  19  ;  15  &  16 
Vict.  c.  clziii.  s.  28. 

w  14  &  15  Vict.  c.  94,  ss.  24,  34— 
36 ;  New  Oust.  aa.  18,  19,  21  ;  16  & 
16  Vict.  c.  clziii.  ss.  33,  43,  45,  46. 
With  respect  to  some  of  the  districts, 
if  there  are  an  insufficient  number  of 
jurors  resident  therein,  the  Barmaster 
may  summon  persons  from  the  lists 
provided  for  the  other  districts :  see 
15  &  16  Vict.  c.  clziii.  s.  44. 

"  14  &  16  Vict.  c.  94,  8.  37 ;  New 
Cust.  a.  19  ;  15  &  16  Vict.  c.  clziii. 
8.  47.  See,  as  to  ezemptions  in  High 
Peak,  14  &  15  Vict.  c.  94,  s.  39; 
countermanding,  New  Cust.  aa.  20» 
39,  46,  46  ;  fees,  a.  44. 
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The  Steward  may  adjourn  the  Coart,  or  the  hearing  of  the 
proceedings  therein.^  He  may  (in  High  Peak)  amend  pro- 
ceedings;^ and  he  may  (in  all  the  districts)  grant  new  trials, 
and  set  aside  judgments,  and  stay  proceedings.^  He  may  also 
(in  High  Peak)  by  consent  refer  proceedings  to  arbitration ; 
and  set  aside  awards.^  The  party  who  has  judgment  in  his 
favour  is  entitled  to  costs.^  Where  the  owners  of  a  **mine" 
in  High  Peak  are  more  than  three  in  number,  they  may  appoint 
and  register  with  the  Barmaster  an  agent  to  sue  and  be  sued  on 
their  behalf.« 

A  person  claiming  title  cannot,  generally,  bring  more  than 
one  action  to  recover  the  same  "  mine."''  And  if  the  "  mine  " 
is  in  process  of  working,  he  must  bring  his  action  within  three 
months  after  he  has  had  notice  of  the  working;  or  within  six 
months  after  it  has  been  worked,  whether  he  has  had  notice  or 
not.®  A  nonsuit  is  not  a  bar  to  a  fresh  action,  either  of 
trespass,  or  of  debt.^ 

Actions  in  the  Small  Barmote  Courts  may  be  removed  to, 
and  appeals  lie  to,  the  King's  Bench  Division.^^ 

Where  the  plaintiff  in  an  action  of  title  in  a  Small  Barmote 
Court  obtains  judgment;  and  the  defendant  refuses  to  deliver 
possession ;  execution  may  issue,  and  delivery  may  be  enforced 
by  the  Barmaster.  And,  where  a  judgment  is  given,  or  an 
order  made,  to  pay  any  debt  or  damages,  or  any  money  or 
costs,  or  where  any  penalty  is  imposed ;  and  default  is  made  in 


1  14  &  15  Vict.  c.  94,  8.  17  ;  New 
Oust.  aa.  43,  46 ;  15  &  16  Vict. 
c.  cbdii.  8.  27. 

«  New  Oust.  a.  50. 

»  A.  17  of  sch.  1  of  each  Act. 

*  New  Oust.  a.  51. 

«  14  &  15  Vict.  c.  94,  ss.  28,  53 ; 
15  &  16  Vict.  c.  clziii.  ss.  37,  61.  As 
to  service  of  judgments  and  orders  in 
High  Peak,  see  New  Oust.  a.  48.  For 
the  consequence  of  not  proceeding  in 
an  action,  see  14  &  15  Vict.  c.  94,  s.  26  ; 
New  Gust.  aa.  37,  41,  46 ;  15  &  16 
Vict.  c.  clxiii.  s.  35.  As  to  confessing 
claims  in  High  Peak,  see  New  Gust, 
aa.  32,  36.  And  as  to  compromises  in 
High  Peak,  see  ib.  aa.  31,  46. 

^  New  Gust.  aa.  9,  10;    see   also 


aa.  27,  49. 

7  A.  17  of  sch.  1  of  each  Act  For 
the  form  of  the  summons  in  an  action 
of  title  in  High  Peak,  see  New  Cost, 
a.  25.  Any  person  not  named  as  a 
defendant  may,  by  leave,  appear  and 
defend. 

8  14  &  15  Vict.  c.  94,  sch.  1,  a.  21  ; 
15  &  16  Vict.  c.  clxiii.  sch.  1,  a.  22. 

0  A.  17  of  sch.  1  of  each  Act.  As  to 
the  defences  of  infancy  and  coverture, 
and  other  special  defences  in  actions 
of  trespass  and  debt  in  High  Peak,  see 
New  Gust.  aa.  33,  34,  36,  39-42; 
as  to  payment  into  Gourt,  aa.  35,  36, 
38—42. 

w  14  &  15  Vict.  c.  94,  88.  29, 30,  62 ; 
15  &  16  Vict,  c  clziii.  ss.  38,  39, 60. 
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payment;  execution  may  issue  against  the  '* mineral  property"^ 
of  the  defaulter  within  the  jurisdiction,  and  the  property  may 
be  sold  by  the  Barmaster.  And,  if  the  defaulter  has  no 
"mineral  property"  within  the  jurisdiction,  or  not  sufficient  to 
answer  the  amount  in  question,  the  amount  or  the  deficiency 
may  be  recovered  by  an  action  in  the  High  Court;  or,  if  it  does 
not  exceed  50Z.,  in  the  County  Court.^  Necessary  or  proper 
buildings  or  machinery,  which  a  miner  erects  on  the  surface 
under  his  customary  powers,'  are  "mineral  property"  within 
the  meaning  of  these  provisions.^  Claims  by  a  third  party  to 
"mineral  property"  taken  in  execution  may  be  determined  by 
an  interpleader  action  in  a  Small  Barmote  Court.^ 


f.— MUTUAL  RIGHTS  OF  THE   CROWN  AND  OTHER   OWNERS 
OF  MINERAL  DUTIES   AND  THE  MINERS. 

Every  subject  of  the  reahn  is  entitled,  prima  faciei  to  search  General  right 
for,  sink,  and  dig,  mines  of  lead  "ore"^  upon,  in,  or  under  all 
lands  within  the  jurisdiction  of  the  Court,  except  churches, 
churchyards,  places  for  public  worship,  burial  grounds, 
dwelling-houses,  orchards,  gardens,  pleasuie  grounds,  and 
highways.''      And    he   may    follow    and    work    his    "vein,"* 


1  See  arite^  p.  558. 

>  14  &  16  Vict.  c.  94,  88.  32,  33,  47  ; 
15  &  16  Vict.  c.  clxiii.  88.  41,  42,  55. 

•  See  post  J  p.  571. 

*  See  Wake  r.  Hall,  8  A.  C.  207, 
213,  214,  per  Lords  Watson  and 
Fitzgerald. 

«  14  &  15  Vict.  c.  94,  8.  46  ;  New 
Cust.  aa.  54, 55  ;  15  &  16  Vict  c.  clxiii. 
8.  54.  Execution  may  in  some  cases 
be  saperseded :  see  14  &  15  Vict.  c.  94, 
s.  41  ;  15  &  16  Vict.  c.  clxiii.  s.  49. 
As  to  levying  costs  in  actions  by  or 
against  executors  or  administrators  in 
High  Peak,  see  New  Cust.  aa.  52,  53. 
Orders  made  out  of  Court  in  High 
Peak  for  payment  of  costs  are  enforce- 
able like  judgments  :  New  Cust.  a.  47. 
As  to  the  application  of  penalties,  see 
14  k  15  Vict.  c.  94,  s.  50  ;  15  &  16 
Vict,  a  clxiii.  s.  56.  A  register  of 
proceedings  is  required  to  be  kept  by 
the  steward,  and  all  persons  wishing 


to  inspect  it  may  do  so :  see  14  &  15 
Vict.  c.  94,  88.  44,  45  ;  15  &  16  Vict, 
c.  clxiii.  88.  52,  53.  For  forms  of  pro- 
ceedings, see  sch.  2  of  each  Act :  New 
Cust.  a.  25.  And  for  fees  and  pay> 
ments,  see  schedules  3  and  4  of  each 
Act :  New  Cust.  aa.  57,  58. 

^  For  the  meanings  of  vein  and  ore^ 
see  ante^  pp.  558,  559. 

7  A.  1  of  sch.  1  of  each  Act.  As  to 
the  jurisdiction  of  the  Courts,  see  ante^ 
pp.  559,  560.  For  a  statement  of  the 
custom  in  High  Peak  before  the  pass- 
ing of  the  Acts,  see  A.-G.  v.  Wall,  4 
B.  P.  C.  665.  Before  the  passing  of 
the  Acts  the  custom  in  Wirksworth 
was  said  to  be,  *^  to  dig  for  lead  in 
another's  soil  as  far  as  one  can  throw 
his  mattock :  *'  see  Lynn  Begis  v, 
Taylor,  3  Lev.  160.  See  also  Bowls  v. 
Gells,  2  Cowp.  451.  It  was  necessary, 
in  pleading  the  custom,  to  plead  it 
with    certainty ;    and    to    allege    its 
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and  search  for  and  get  lead  *^  ore,"  under  the  excepted  lands 
in  High  Peak,  and  at  a  lower  depth  than  fifteen  yards  from 
the  surfd.ce  under  the  excepted  lands  in  the  other  districts. 
But,  as  regards  his  rights  in  the  latter  respects,  all  damage 
done  hj  him  may  be  recovered  in  an  action^  at  the  suit  of  the 
owner  or  occupier.  And,  as  regards  the  same  rights,  the 
working  may  be  suspended  or  regulated  by  the  Steward  and 
Grand  Jury ;  in  case,  in  High  Peak,  the  owner  or  occupier 
apprehends  that  the  security  of  the  excepted  lands  will  be 
endangered ;  and,  in  case,  in  the  other  districts,  the  owner  or 
occupier  apprehends  that  the  working  is  earned  on  at  a  less 
depth  than  fifteen  yards  from  the  surface,  or  that  the  security 
will  be  endangered.^  A  subject  does  not  possess  his  rights 
the  less  because  he  happens  to  be  the  owner  of  the  soil  which 
incloses  the  minerals.^  Nor,  on  the  other  hand,  does  he  lose 
his  rights  by  becoming  the  lessee  under  the  Crown  of  the 
mineral  duties.*  He  may,  however,  contract  himself  out  of 
his  rights ;  and  he  effectually  does  so  by  accepting  a  lease  or 
licence  with  respect  to  the  minerals  in  question.^ 

If  any  new  "  vein  "  is  found  by  any  person  in  High  Peak, 
and  "ore  "  is  raised  therefrom,  the  following  consequences 
ensue.  The  first  finder  is  entitled  to  two  "  meers  "  in  lengtli 
of  the  "  vein,"  one  on  each  side  of  the  "  founder,"  or  point  at 
which  the  **  vein'*  is  first  found  ;^  or  to  any  less  quantity  ;  to 
be  set  out  by  the  Barmaster  in  the  presence  of  two  of  the 
Grand  Jury.''  The  Crown  or  its  lessees  are  entitled  to  the 
third  **  meer ;  "  to  be  set  out,  at  the  option  of  the  Barmaster, 


existence  in  some  manor,  vill,  parish, 
or  hundred.  It  would  not,  for  in- 
stance, have  been  sufficient  to  allege 
its  existence  in  the  King's  Field  :  see 
Beresford  v.  Bacon,  2  Lutw.  1317. 
It  was,  in  a  case  before  the  passing  of 
the  Acts,  held  that "  gardens  "  included 
a  place  planted  with  shrubs  six  years, 
and  with  potatoes  immediately,  before 
the  transaction  in  question  took  place : 
Gilbert  r.  Tomison,  4  D.  &  K.  222. 
See,  generally,  for  the  customs  before 
the  Acts,  and  for  a  glossary  of 
terms,  Mander's  Derbyshire  Miaer*s 
Glossary. 


1  In  the  Ck)unty  Court,  if  the 
damage  does  not  exceed  50/. ;  other- 
wise in  the  High  Court :  a.  1  of  sch.  1 
of  each  Act. 

>  A.  1  of  sch.  1  of  each  Act. 

8  See  Wake  r.  HaU,  7  Q.  B.  D. 
298. 

*  See  Arkwright  v.  Evans,  49  L.  J. 
M.  C.  86,  per  Lord  Coleridge. 

»  See  Wright  r.  Pitt,  12  Bq.  408, 
416. 

0  14  &  15  Vict.  c.  94,  s.  2. 

T  14  &  15  Vict.  c.  94,  sch.  1,  aa.  10, 
11,  18. 
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at  either  extremity  of  the  first  two  or  "founder  meers."^  And 
the  finder  is  entitled  to  each  subsequent  "  meer/'  each  way, 
to  the  extent  which  he  may  claim  or  require  at  the  time  of 
"freeing"  the  "founder  meers."^  If  any  new  "vein"  is 
found  in  any  of  the  other  districts,  and  "  ore  "  is  raised  there- 
from, the  following  consequences  ensue.  The  first  finder  is 
entitled  to  two  similar  "  meers,"  or  to  any  less  quantity ;  to 
be  similarly  set  out.®  The  Crown  or  its  lessees,  or  the  other 
owner  of  the  mineral  duties,  is  entitled  to  the  third  "  meer;  " 
to  be  set  out  in  halves  at  either  extremity  of  the  "founder 
meers."*  The  finder  is  entitled  to  each  subsequent  **  meer  " 
not  exceeding  fifty  "meers**  in  the  "vein,"  to  the  extent 
which  he  may  claim  or  require  at  the  setting  out  of  the 
"  founder  meers."  And  such  subsequent  "  meers  "  may  be 
set  out  either  wholly  in  one  direction  in  the  "  vein,"  or  partly 
in  one  direction  and  partly  in  the  other,  as  the  miner  may 
choose  at. the  time  of  setting  out  the  "founder meers. "^  A 
"meer"  in  High  Peak,  Hartington,  Peak  Forest,  Tideswell, 
Stoney  Middleton  and  Eyam,  and  Litton,  measures  thirty-two 
yards  ;*  in  Wirksworth,  Ashford,  and  Crich,  twenty-nine  yards  '^ 
and  in  Youlgreave,  twenty-eight  yards.®  The  setting  out  of 
the  "  meers  "  by  the  Barmaster  is  called  the  "  gift ;  "•  and  the 
particulars  of  each  "  gift"  are  required  to  be  entered  in  the 
Barmaster's  book.*^ 

If  the  Crown,  or  its  lessees,  or  the  other  owner  of  the  mineral  Non -working 
duties,  refuses  or  neglects  to  work  the  third  "meer,"  the  finder 
may  purchase  the  same  at  such  price  as  the  Steward  or  Bar- 
master  and  Grand  Jury  may  determine.      Or  he  may  work 


*  A.  10  ;  s.  2.  As  to  forfeiture  for 
trespassing  in  the  third  "meer,"  see 
jmt,  p.  570. 

'  A.  10.  As  to  "  freeing/'  see  post^ 
p.  568. 

15  &   16    Vict.  c.  clziii.  sch.   1, 
aa.  10,  11,  18. 

*  A.  10. 

*  Ih,  In  a  case  before  the  Acts 
(Bowls  r.  Gells,  2  Cowp.  451),  it  was 
stated,  that  in  Wirksworth  the  finder 
was,  for  the  purpose  of  working  the 
vein,  entitled  to  u«e  seven  yards  and 
a  quarter  of  land  in  breadth  adjoining 


on  each  side  of  the  vein,  so  far  as  it 
extended  in  length  ;  which  was  called 
the  "  quarter  cord : "  and  the  Crown 
was  entitled  to  a  meer  of  ground, 
with  the  like  privilege  of  '*  quarter 
cord,"  on  each  side  of  the  founder 
meer. 
^  A.  18  of  sch.  1  of  each  Act. 

7  15  &  16  Vict.  c.   clxiii.  sch.   1, 
a.  18. 

8  Jh. 

0  See  s.  2  of  each  Act. 

10  A.  10  of  sch.  1  of  each  Act. 
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miner. 

Rateability. 


Freeing  dish. 


Lot  and  cope. 


through  it ;  upon  laying  aside  for  the  use  of  the  owner  of  the 
mineral  duties  all  "  ore  "  which  may  be  gotten  therein,  after 
deducting  the  expenses  of  getting.^ 

Any  person  having  two  or  more  veins  of  lead  lying  con- 
tiguous to  each  other ;  or  connected  by  any  shafts,  gaits,  or 
ways ;  may,  with  the  consent  of  the  Barmaster  or  Grand 
Jury,  consolidate  the  titles  to  such  veins.  An  entry  to  that 
effect  must  be  made  in  the  Barmaster's  book ;  and  the  veins 
are  thenceforth  treated  as  held  under  one  title.^ 

The  interests  of  the  miners  appear  to  be  freehold  in  their 
nature." 

Although  before  the  Rat.  Act,  1874,*  a  lessee  under  the 
Crown,  or  any  other  person  entitled  to  the  mineral  duties,  was 
rateable,  as  being  in  receipt  of  a  portion  of  the  mine  ;  and  the 
miner  was  exempt  ;,^  it  may  be  doubted,  whether  the  Act  has 
not  altered  the  position  of  the  miner  in  that  respect.^ 

A  miner  is  bound,  before  obtaining  a  "gift,"  to  pay  to  the 
owner  of  the  mineral  duties  the  **  freeing  dish,"  or  so  much 
''ore  "  as  is  sufficient  to  fill  a  dish  of  a  specified  measurement.^ 
And  he  is  bound  to  pay  a  similar  dish  for  every  third  and  sub- 
sequent "  meer  "  which  he  reaches.®  If,  however,  he  obtains 
a  gift  of  less  than  a  whole  ''meer,"  he  is  only  bound  to  pay  a 
"  freeing  dish  "  of  a  proportionate  amount.^ 

Duties  of  "  lot "  and  "  cope  "  are  also  payable  by  the  miners 
to  the  owners  of  the  mineral  duties.^®  "  Lot  "  in  High  Peak, 
in  Wirksworth,  and  in  the  manors  other  than  Crich,  is  one- 
thirteenth  part  of  all  "  ore  "  raised :   in  Crich,  one-nintli." 


1  Ih. ;  New  Gust.  a.  6. 

a  U  &  15  Vict.  c.  94,  sch.  1,  a.  27  ; 
New  Gust.  a.  12 ;  15  &  16  Vict, 
c.  clxiii.  sch.  1,  a.  28. 

8  See  Doe  v.  Pearce,  2  Peake's  N.  P. 
244. 

*  37  &  38  Vict.  c.  54. 

«  See  Rowls  t.  Gells,  2  Gowp.  451. 

^  S.  13  (as  to  which,  see  Van  Min- 
ing Go.  V.  Llanidloes,  1  Ezch.  D.  310) 
can  hardly  be  applicable.  For  duties, 
which  include  "  cope  "  (as  to  which  see 
next  page),  would  not  be  "wholly 
reserved  in  kind."     See^#^,  p.  623. 

^  A.  11  of  sch.  1  of  each  Act.  As  to 
the  measurement,  see  a.  3  of  sch.  1  of 


each  Act. 

®  A.  11  of  sch.  1  of  each  Act. 

"  A.  18  of  sch.  1  of  each  Act.  As  to 
forfeiture,  eee  potty  p.  570. 

^  A.  9  of  sch.  1  of  each  Act. 

"  lb. :  see  Bowls  t?.  Gtells,  2  Gowp. 
451.  "  Smytham  "  (awte,;  p.  559,  n.  0 
was  not,  before  the  passing  of  the 
Acts,  exempted  from  the  payment  of 
the  duties  :  see  A..G.  v.  WaU,  4  B.  P.  C. 
679.  The  exemption  was  there  alleged 
to  be  part  of  the  custom,  and  issues 
were  directed  to  try  the  custom  at 
law.  As  to  the  statutory  meanings  of 
ore,  see  ante^  p.  559. 
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''  Cope  "  in  High  Peak,  and  in  the  manors  other  than  Ashford 
and  Crich,  is  the  sum  of  fourpence  for  every  load  of  nine  dishes 
of "  ore,"  each  dish  being  of  a  specified  capacity ;  in  Wirks- 
worth,  Ashford,  and  Crich,  sixpence  for  every  load  of  nine 
dishes.^  In  order  to  ensure  due  payment  of  "cope,"  all  "ore" 
raised  must  be  measured  by  the  Barmaster.^  "  Lot "  is  set 
apart  and  taken  by  the  Barmaster  when  he  measures  any 
"  ore;"*  and,  if  necessary,  an  action  for  an  account  will  lie  for 
its  payment.*  Payment  of  "  cope  "  is  enforceable  by  an  action 
of  debt  in  the  Small  Barmote  Court,  or  the  County  Court.^ 

Any  person  may  transfer  his  interest  in  any  "  mine  "  or  Transfer  and 
**  vein  "  in  High  Peak  to  any  other  person.®  The  transferor  ^gh  PeakT" 
and  transferee  must  both  execute  a  transfer  in  a  specified 
form;''  and  the  consideration  for  the  transfer  must  be  truly 
stated.  On  the  transfer  being  presented  to  the  Barmaster  or 
his  deput3%  duly  stamped  and  executed,  and  proof  being  given 
of  the  due  execution,  it  must  be  entered  in  the  Barmaster's 
book ;  and  the  entry  of  the  transfer  is  prima  facie  evidence  of 
its  execution.®  Where  any  person  entitled  to  any  **  mine  "  or 
"  vein  "  in  High  Peak  becomes  bankrupt,  a  certificate  of  the 
appointment  of  his  trustee,  when  presented  to  the  Barmaster, 
must  be  entered  in  his  book.^  And  where  any  person  entitled 
to  any  "  mine  "  or  "  vein  "  in  High  Peak  dies,  having  devised 
or  bequeathed  it,  the  material  parts  of  the  probate  of  his  will 
and  codicils  (if  any),  when  presented  to  the  Barmaster,  must 
be  entered  in  his  book.^^ 


^  A.  9  of  sch.  1  of  each  Act.  As  to 
the  capacitj  of  the  dish,  see  a.  3  of 
sch.  1  of  each  Act.  See  Rowls  v. 
Gells,  2  Cowp.  451.  In  A.-G.  r.  WaU 
(4  B.  P.  C.  665),  a  case  inyolying  the 
custom  of  High  Peak  before  the  pass- 
ing of  the  Acts,  ^*  lot "  was  said  to  be 
every  thirteenth  dish  dressed  and  made 
merchantable,  and  "cope"  to  be  id. 
for  every  "load"  of  "ore;"  and  the 
"  load  "  was  said  to  contain  about  500 
pounds  or  nine  "  dishes ; "  and  the 
'*dish"  was  said  to  be  a  wooden 
measQie  abont  21  inches  long,  6^  inches 
broad,  and  4  inches  deep,  in  which  the 
ore,  when  dressed  and  separated  from 
the  dirt  and  base  minerals  adhering  to 


it,  was  immemorially  measured. 

>  Aa.  3,  7,  of  sch.  1  of  each  Act.  In 
case  the  Barmaster  does  not  attend, 
the  measurement  is  made  by  two 
persons  employed  by  the  miner :  a.  7 
of  sch.  1  of  each  Act ;  New  Cust.  a.  5. 
As  to  forfeiture,  see  post,  p.  570. 

'^  A.  9  of  sch.  1  of  each  Act. 

*  A.-G.  V.  Wall,  4  B.  P.  C.  669. 

*  A.  9  of  sch.  1  of  each  Act. 

«  14  &  15  Vict.  c.  94,  sch.  1,  a.  6. 
^  See,  for  the  form,  New  Cust.  a.  2. 

8  14  &  15  Vict.  c.  94,  sch.  1,  a.  6 ; 
New  Cust.  a.  2. 

9  New  Cust.  a.  3. 
w  A.  4. 
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9.^^cj  In  the  other  districts  any  person  may  transfer  his  interest 

distncts. 

by  causing   an   entry  to  be  made  in  the  Barmaster's  book. 

And  any  person  may  require  any  grant,  conveyance,  probate 

of  a  will,  or  other  assurance  relating  to  any  **  mine,"  to  be 

entered   in  such  book,   with  all  necessary  particulars.     And 

every  document  so  entered  has  priority  over  all  documents  not 

entered ;  and  all  documents  entered  have  precedence  over  each 

other  according  to  the  dates  of  their  entry.^ 

If  any  "mine"  or  "vein"  is  worked  without  being  duly 

"  freed," ^  it  is  liable  to  forfeiture  to  the  owner  of  the  mineral 

duties  payable  in  respect  of  it ;  and  possession  of  it  may  be 

recovered  in  the  Small  Barmote  Court.®    Miners  are  bound, 

under  pain  of  forfeiting  to  the  owners  of  the  mineral  duties 

the  value  of  the  "ore,"  or  of  the  "mine"  at  which  it  is  gotten, 

not  to  sell  any  "  ore,"  or  remove  it  from  the  "  mine,"  until 

the  measurement   required   for   the   purposes  of  "lot"  and 

"cope"*  has  been  made.® 

If  a  miner  commits  a  trespass  in  the  third  "  meer  "  allotted 

to  the  owner  of  the  mineral  duties,®  the  "  mine,"  of  which 

the  "  meer"  in  which  the  trespass  is  committed  forms  a  part, 

is  liable  to  forfeiture  to  such  owner ;  and  possession  may  be 

recovered  in  the  Small  Barmote  Court.'' 

Non-working.       If  any  "  mine  "   or  "  vein  "  is  neglected  and  not  wrought 

without  sufficient  excuse ;  and  remains  so  for  three  weeks  after 

notice  of  the  intention  to  forfeit  it  has  been  given  to  the  miner, 

or  put  up  at  or  near  the  "  mine ; "  it  may  be  forfeited,  and 

given  by  the  Barmaster  to  any  person  or  persons  willing  to 

work  it.® 


Trespass. 


Generally. 


</.— MUTUAL  BIGHTS  OF  LANDOWNERS    AND  THE  MINERS. 

Some  of  the  relations  between  the  landowners  and  the  miners 
have  been  already  considered.® 


*  15  &  IG  Vict.  c.  clxiii.  sch.  1,  a.  6. 
'  See  ante,  p.  568. 

*  A.  12  of  sch.  1  of  each  Act. 

*  See  ante,  pp.  568,  569. 

*  A.  8  of  sch.  1  of  each  Act. 
^  See  afUe,  p.  567. 

'  A.  12  of  sch.  1  of  each  Act. 
14  &  15  Vict.  c.  94,  sch.  1,  a.  19  ; 


New  Gust.  a.  7  ;  15  Jc  16  Vict.  c.  clxiii. 
sch.  1,  aa.  19,  20.  See,  on  this  subject, 
as  to  '^  consolidated "  veins,  14  k  15 
Vict.  c.  94,  sch.  1,  a.  27  ;  16  &  16  Vict. 
c.  clxiii.  sch.  1,  a.  28.  See  Wake  r. 
Hall,  8  A.  C.  202. 
»  Antt,  pp.  565,  566. 
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Every  miner  is  entitled,  so  long  as  his  "mine"  shall  he  ITserofsur- 
worked,   and  without  making  any  payment  therefor,^  to  the  erect""^ 
exclusive  use  of  so  much  of  the  surface  as  may  he  necessary  buildings,  &c. 

•^  ^  "^    — ^rights  of 

for  mining  purposes.^  And  (as  an  incident  of  this  right)  he  way  and 
is  entitled  to  erect  upon  the  surface  any  necessary  or  proper 
buildings  or  machinery,  with  foundations  sunk  into  the  soil ; 
and  from  time  to  time  to  alter  their  description  and  character, 
according  as  improvements  are  discovered  and  introduced.® 
And  he  is  also  entitled  to  rights  of  way,  either  on  foot  or  with 
carts,  from  the  nearest  highway  to  the  "  mine,*'  and  from  the 
**  mine "  to  the  nearest  running  stream,  spring,  or  natural 
pond ;  and  to  use  the  water  from  such  stream,  spring,  or  pond 
for  mining  purposes.*  But  he  is  subject,  as  to  the  exercise  of 
these  rights,  to  the  supervision  of  the  Barmaster  and  two  of 
the  Grand  Jury,  or  of  the  Steward.^  It  is  not,  however,  com- 
petent for  a  miner,  who  sinks  a  shaft  in  the  Hundred  of  High 
Peak,  to  use  the  surface  land  in  that  Hundred  to  dress  ore  and 
place  spoil  or  refuse  got  from  the  Wapentake  of  Wirks worth, 
into  which  he  may  have  extended  his  operations.^  For  the 
Hundred  and  the  Wapentake  are  distinct,  and  are  governed  by 
different  Acts  of  Parliament.'^  Indeed  there  is  a  dictum,  that 
a  miner  has  no  customary  right  to  use  the  surface  of  a  parti- 
cular owner  for  treating  the  produce  got,  not  from  beneath 
such  surface,  but  from  beneath  the  surface  of  another  owner, 
although  within  the  same  district.^  But  this  dictum  has  been 
doubted.^  And  it  is  at  least  certain,  that,  if  a  miner  has  the 
right  in  question,  its  exercise,  subject  as  it  would  be  to  official 


1  Except  in  certain  specified  cases ; 
as  to  which,  see  a.  5  of  sch.  1  of  15  &  16 
Vict.  c.  clxiii. 

*  A.  5  of  sch.  1  of  each  Act.  He 
has,  therefore,  more  than  a  mere  ease- 
ment on  the  surface:  see  Wake  r. 
Hall,  8  A.  C.  214. 

»  See  Wake  v.  Hall,  7  Q.  B.  D.  299  ; 
S  A.  C.  202,  206,  208,  209,  212,  214, 
215.  Cf.  the  somewhat  similar  rights 
which  are  exercisable  independently 
of  custom,  antey  pp.  397,  398. 

*  A.  4  of  sch.  1  of  each  Act.  By 
15  &  16  Vict.  c.  clxiii.  (which  applies 
to   the    districts    other    than    High 


Peak)  ornamental  waters  and  private 
fisheries  are  excepted  ;  and  it  is  pro- 
vided that,  if  the  way  passes  over 
inclosed  lands,  the  miner  must  make 
and  repair  proper  gates  and  stiles,  and 
that  the  miner  must  not  so  use  water, 
as  to  defile  it,  or  lessen  it  whereby 
cattle  may  be  deprived  of  a  sufficiency : 
sch.  1,  a.  4. 

'  Aa.  4,  5,  of  sch.  1  of  each  Act. 

•  Wake  r.  Redfearn,  43  L.  T.  123. 

T  See  antfiy  pp.  558,  n.  *,  560. 

8  Wake  r.  Redfearn,  43  L.  T.  123, 
j>er  Cockbum,  C.  J. 

^  2b,,  per  Manisty  and  Bowen,  J  J. 
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supervision,  could  hardly  prejudice  the  surface  owner.     And 
it  is  equally  certain  that,  if  he  has  not,  he  may  be  at  the 
enormous  expense  of  having  to  sink  a  fresh  shaft  every  time 
he  passes  from  the  land  of  one  owner  into  that  of  another.^ 
Right  to  A  miner  who,  in  exercise  of  his  right  of  user  of  the  surface, 

ioM^&c. "  ^^^  erected  thereon  buildings  and  machinery  reasonably  neces- 
sary for  the  working  of  his  ''mine,"  is  entitled,  as  against  the 
surface  owner,  to  pull  down  and  remove  the  materials  of  such 
buildings  and  to  remove  such  machinery,  at  any  time  whilst 
he  continues  to  work,  and  before  he  has  done  any  act  showing 
an  intention  to  abandon  the  ''  mine  *'  other  than  the  act  of 
pulling  down  and  removing.  And,  in  the  case  of  such  buildings, 
it  is  immaterial  that  they  may  be  made  of  brick  or  stone, 
with  foundations  sunk  into  the  soil ;  and  that  their  removal 
may,  therefore,  although  without  destroying  it,  disturb  the 
soil.  For  the  miner  does  not  stand  in  the  relation  of  a  tenant 
to,  nor  has  he  any  privity  of  title  with,  the  surface  owner. 
His  rights,  on  the  contrary,  with  respect  to  the  erection  of 
buildings  and  machinery,  are  paramount  to  those  of  the  sur- 
face  owner  with  respect  to  the  surface.  The  maxim,  Quicquid 
plantatur  solo  solo  cedity  does  not,  therefore,  apply  to  him ; 
nor  is  he  subject  to  any  doctrine  founded  upon  waste.  And 
the  fact,  that  he  has  incurred  a  forfeiture,  does  not  in  these 
respects  alter  his  position.^  And  he  is  equally  entitled  to 
exercise  these  rights  within  a  reasonable  time  after  he  has 
ceased  to  work.°  He  is  not,  however,  entitled  to  remove  such 
buildings  after  he  has  allowed  a  reasonable  time  to  expire,  or 
has  otherwise  indicated  an  intention  to  abandon  the  *'  mine.*' 
And,  for  this  purpose,  it  is  immaterial  that  he  may  have 
received  no  notice  of  forfeiture  from  the  Barmaster.  For  his 
surface  rights  are  at  an  end  as  soon  as  he  becomes  a  tres- 
passer by  remaining  upon  the  land.*    And  if  the  buildings  in 

»  See  Wake  r.  Rerlfearn,  sup.  upon  this  point :  see  8  A.  C.  202.  206. 

s  Wake  r.  HaU,  7  Q.  B.  D.  295,  297,  It  follows    that    the    buildings   and 

301 — 303 ;   8   A.    C.    195,   201,     202,  machinery  are  personalty  as  between 

20G,  207,  209,  210,  215,  216  :  see  a;i/«,  his  real  and  personal  repreaentatiTes  : 

p.  571.  see  8  A.  C.   208,   216  ;  see  Ward  r. 

»  Wake  r.  Hall,  7  Q.  B.  D.  295,  297,  Dudley,  57  L.  T.  20. 

3O1-.303  ;    8    A.    C.   210,   per   Lord  <  Wake  r.  HaU,  7  Q.  B.  D.  296.    As 

Bramwell.       Lords    Blackburn    and  to  forfeiture,  see  ante^  p.  570. 
Watson  refused  to  express  an  opinion 
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question   are   not  reasonably  necessary   for  the  working  of 
his  **  mine/'  he  has  no  right  at  any  time  to  remove  them.    For 
he  is  in  such  a  case  a  wrongdoer  from  the  commencement.^ 
If  a  miner  fails  to  find  a  "  vein,"  or  discontinues  a  search,   Duty  as  to 

levelling  land 

or  (in  the  districts  oth^r  than  High  Peak)  fails  to  ''  free  "  the  and  remoying 
"  founder  meers,"  he  must  level  or  make  good  the  land.  Or  ^^  ^' 
the  landowner  may  do  so  ;  and  recover  the  expenses  from  him 
in  an  action  of  debt  in  the  Small  Barmote  Court,  or  the  County 
Court.'  And  the  landowner  is  entitled  to  require  a  miner,  on 
abandoning  his  '^  mine,"  to  remove  all  buildings  which  he  has 
properly  erected  on  the  surface  ;  and  to  restore  the  surface  to 
its  natural  state.^ 

Every  miner  must  make  and  maintain  fences  for  the  pro-  Duty  as  to 
tection   of  cattle  from  any  injury  which  may  arise  from  his  ^^^^es. 
operations.^ 

In  High  Peak  the  landowner  may  sell  and  dispose  of  the  Landowner's 
other  minerals  and  rubbish  in  the  lands,  and  remove  the  same  ^fn^^  ^ 
from  the  lands,  as  soon  as  the  lead   ore  has  been  extracted  other  than 

lead. 

therefrom.  And,  in  the  other  districts,  he  may  do  so  at  the 
end  of  eighteen  months  after  the  other  minerals  have  been 
raised ;  although  all  the  lead  may  not  then  have  been  extracted 
therefrom.^  But,  in  exercising  these  rights,  he  must  not 
injure  any  "mineral  property"^  without  the  consent  of  the 
Barmaster  and  two  of  the  Grand  Jury.' 

The  Crown,  in  working  the  third  "  meer,"®  appears  to  stand  Position  of 
in  a  position  similar  to  that  of  the  ordinary  miner  in  working  thhd  m^r!^ 
the  other  "meers."® 


«. —MUTUAL  RIGHTS  OF  CO- ADVENTURERS. 

If  any  person  has  shares  in  a  "mine,"  and  refuses  to  join  Forfeiture  for 
his  partners  in  working  it,  or  in  contributing  to  the  expenses,  ornon-    "^^* 

contribution 
I  Wake  r.  Hall,  8  A.  C.  202,  208,  »  A.  2   of  sch.  1  of  each  Act :  see   to  expenses. 

209.  Wake  v.  Redfeam,  43  L.  T.  at  pp.  124, 
3  A.  1  of  sch.  1  of  each  Act.  126  ;  Stokes  v.  Arkwright,  66  L.  J. 
»  See  Wake  v.  Hall,  8  A.  C.  209,      Q.  B.  845. 

210,  per  Lord  Bramwell.  ^  See  ante,  p.  558. 

'  A.  5  of  sch.  1  of  each  Act :   see  ^  a.  2  of  sch.  1  of  each  Act. 

Sybray  v.  White,  1  M.  &  W.  436,  a  8  ji^te,  pp.  567,  568. 

case  before  the  passing  of  the  Acts.  »  Wake  v.  Hall,  7  Q.  B.  D.  302. 


574  DBRBYSHIBB  COURTS,  [CHAP.  XXI. 

he  is  liable  to  forfeit  his  share  to  his   partners;    who  may 
recover  it  in  an  action  of  title  in  the  Small  Barmote  Court.^ 


f.— MUTUAL   RIGHTS   OF  THE  MINERS  AND  OTHER  MINERS. 

Titles.  It  has  been  already  seen,  that  the  right  to  mine  is  acquired 

by  priority  of  finding  ;  and  the  extent,  to  which  the  right  may 
be  exercised,  has  also  been  already  considered.^     In  disputes  as 
to  the  priority  of  title  the  longest  continued  ownership  prevails. 
But  all  *'  gifts  "  are  treated  as  the  origin  of  title ;  and  workings 
prior  to  such  "  gifts  "  do  not  avail.     And,  in  all  cases,  the  jury 
on  a  trial  decide  the  fact  of  priority.®     Where  two  **  veins " 
approach  each  other,  but  are  parted  with  a  rither  exceeding 
three  feet  in  thickness;  and  they  continue  asunder  for  one 
"  meer  "  or  further  in  length ;  they  are,  so  long  as  they  con- 
tinue asunder,  treated  as  two  distinct  "veins."     But,  when 
they  meet,  the  prior  title  takes  the  "  vein."*    Where  a  "vein" 
crosses  another  "  vein,"  the  miner  who  first  comes  to  the  "pee," 
or  intersection,  is  entitled  to  the  "  pee."     And  he  may  work 
therein  as  far  as  he  can  reach  with  a  pick  or  hack,  having  a 
helve  or  shaft  three-quarters  of  a  yard  long.      But  he  must 
stand  wholly  within  the  cheeks  of  his  own  "  vein  "  when  he 
works.^    A  person  claiming  title  to  a  "  mine  "  may  commence 
an  action  of  title  in  the  Small  Barmote  Court,  and  recover 
possession.^ 

Trespass.  I^  ^  miner  commits  a  trespass  in  the  "  mine  "  or  "  vein  "  of 

another  person,  the  latter  may  recover  damages  in  an  action 
of  trespass  in  the  Small  Barmote  Court.''  If  a  "  view  "  is  being 
had  at  the  instance  of  any  person,  not  being  a  litigant  in  an 
action  in  a  Small  Barmote  Couii;,  for  the  purpose  of  ascertaining 
whether  a  trespass  is  being  committed ;  and  the  majority  of 
the  Grand  Jury  are  of  opinion  that  a  trespass  is  being  com- 
mitted, but  that  the  fact  does  not  yet  clearly  appear;  the 
Steward  may  require  the  alleged  trespasser  to  give  seciuity 

1  14  &  15  Vict.  c.  94,  sch.  1,  a.  20 ;  *  A.  14  of  sch.  1  of  each  Act. 

New  Gust.  aa.  8,  10  ;   15  &  16  Vict.  «  A.  13  of  sch.  1  of  each  AcU 

c.  cLxiii.  sch.  1,  a.  21.  ^  A.  16  of  sch.  1  of  each  Act :  see 

«  Ante,  pp.  566,  667.  ante^  p.  664. 

»  A.  16  of  sch.  1  of  each  Act.  '  Jb. 


SECT.  I.] 


BIGHTS,   AND   CUSTOMS. 


675 


for  the  value  of  all  "  ore,"  which  may  be  gotten  in  his  work- 
ings, until  the  facts  can  be  ascertained.  And,  in  default  of 
such  security,  he  may  authorise  the  Barmaster  to  retain  all 
such  "ore."  And  if,  at  any  adjourned  "view,"  the  Grand 
Jury  are  of  opinion  that  a  trespass  has  been  committed,  the 
injured  party  may  obtain  the  benefit  of  and  enforce  the 
security ;  or  he  may  obtain  delivery  of  the  "  ore."  And,  if 
either  party  feels  himself  aggrieved,  he  may  prosecute  his 
claim  in  the  Small  Barmote  Court.^ 

The  liability  to  forfeiture  for  neglecting  to  work  has  been  Forfeiture  for 
already  mentioned.^    Although   a  forfeiture  is  incurred,  the  ^i^^i^^ 
right  of  property  in  the  buildings  and  machinery  used  in  con-  JlJ^np^J^^^™-"^ 
nection  with  the  "mine"  continues  in  the  miner;  who  may 
accordingly  remove  them,  or  receive  compensation  from  the 
incoming  miner  for  allowing  them  to  remain.     And  the  in- 
coming miner  may,  on  the  other  hand,  require  their  removal, 
if  he  is  unwilling  that  they  should  remain.^ 


miner. 


*>■•  -J 


^.—TITHE-OWNERS— CREDITORS— "RELIEVERS." 

There  is  payable  by  way  of  tithe  the  tenth  dish  of  all  lead  Tithe-owners. 
ore  gotten  in  Worselworth,  Hai*tington,  and  Eyam  ;*  and  nine- 
pence  a  load  of  nine  dishes  of  all  lead  ore  gotten  in  Stoney 
Middleton.*^  And  payment  may  be  enforced  by  an  action  for  an 
account.®  Tithe-ore  is  not  due  in  respect  of  mines  in  Matlock 
or  Bradboume.''  It  is  not  due  of  common  right ;  or  otherwise 
than  by  custom.® 

Any  person  claiming   a  debt  against  a  miner  for  articles  creditors, 
furnished  to  a  "  mine,"  or  for  mining  purposes,  or  for  work  or 
labour  in,  upon,  or  in  respect   of  any  "mineral  property,"® 


>  14  &  15  Vict.  c.  94,  8ch.  1,  a.  28  ; 
15  &  16  Vict.  c.  clxiii.  sch.  1,  a.  29. 

«  Ante,  p.  570. 

»  See  Wake  v.  Hall,  7  Q.  B.  D.  303 
(affirmed,  8  A.  G.  195). 

*  This  was  so  by  custom  before  the 
pasaiiig  of  15  &  16  Vict*  c.  clxiii. :  see 
Blown  V.  Vermuden,  1  Ch.  Cas.  272, 
282  ;  Pindar  v,  Jackson,  1  Wood,  315  ; 
Tapping  on  the  Act,  pp.  35,  36.  And 
the  custom  has  been  preserred  by  the 


Act :  see  s.  67. 

*  Burton  v.  Spencer,  2  Wood,  336. 

^  Brown  v.  Vermuden,  iup. ;  Pindar 
V.  Jackson,  sup. ;  Burton  v,  Spencer, 
»up. 

7  Chappel  i\  Ward,  1  Wood,  113; 
Pindar  r.  Jackson,  2^.  315. 

8  Buxton  V.  Hutchinson,  2  Vem.  46. 
See  also^«^,  p.  625. 

8  See  ante^  p.  568, 
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"  Relievers." 


may  recover  the  amount  due  in  an  action  of  debt  in  the  Small 
Barmote  Court.^ 

If  a  person  "unwaters  "  or  gives  "relief**  to  any  "mine" 
or  "  vein,"  the  owner  of  the  "  relieved  mine  '*  is  obliged,  so 
long  as  the  "relief*  is  continued,  to  deliver  to  the  person 
giving  the  "  relief "  such  portion  of  the  "  ore  '*  got  in  the 
"relieved  mine  '*  under  the  level  at  which  the  "relief"  has 
been  given,  as  the  Barmaster  and  Grand  Jury  may  determine. 
And  such  portion  must  be  delivered,  dressed  and  made 
merchantable,  by  the  owner  without  concealment  or  diminu- 
tion; and  it  must  be  free  from  all  charges  in  getting  and 
dressing.  And  the  value  of  it  may  be  recovered  in  the  High 
Court ;  or,  if  under  50Z.,  in  the  County  Court.* 


Admissibility 
of  evidence  of 
custom  as  to 
adjoining 
manor. 


"  Usual " 
clause  in 
lease. 


A..— EVIDENCE  OF  MANORIAL  CUSTOMS—"  USUAL  "  CLAUSES 

IN  LEASES. 

Evidence  of  what  has  taken  place  in  one  manor  in  Derby- 
shire may,  it  seems,  be  admitted  for  the  purpose  of  explaining 
or  showing  the  custom  in  another ;  even  when  the  question  is 
with  respect  to  the  right  to  minerals  as  between  a  lord  and  a 
tenant.^ 

In  a  lease  of  a  colliery  in  Derbyshire,  a  provision  that, 
when  the  mines  demised  are  incapable  of  being  worked  to 
a  profit,  the  lessee  shall  be  entitled  to  determine,  is  not 
"usual.''* 


Isle  of  Man. 


Sect.  2.— REMAINING  LOCAL  RIGHTS  AND  CUSTOMS. 

Under  the  Act  of  Settlement  of  the  Isle  of  Man  the  right  of 

property  in  the  mines  and  quarries,  and  in  the  minerals  (not 

^  A.  16  of  sch.  1  of  each  Act :  see 


ante^  p.  564. 

«  14  &  15  Vict.  c.  94,  sch.  1,  a.  26 ; 
15  &  16  Vict.  c.  clxiii.  sch.  1,  a.  27. 
The  custom,  to  which  this  statutory 
sanction  is  given,  is  one  long  known 
in  Derbyshire.  It  has,  in  fact,  been 
the  practice  for  companies  of  adven- 
turers to  construct  and  maintain  large 
soughs  or  canals  in  that  county  for  the 
purpose  of  draining  the  lead  mines, 
upon  an  agreement  with  the  mine 
owners  to  allow  them  a  portion  of  the 
ore  raised :  see  Arkwright  v,  Gell,  6 


M.  &  W.  203,  228,  229 ;  Tapping  on 
the  former  Act,  p.  25.  The  soughs 
are  constructed  through  the  lands  of 
third  parties,  either  under  liceooes 
obtained  from  them,  or  as  part  of  the 
custom :  see  Arkwright  v.  Gell,  tup. 

»  See  Ely  t.  Warren,  2  Atk.  189; 
Anglesey  v,  Hatherton,  10  M.  k  W. 
237 :  cf.  Rowe  v,  Brenton,  8  B.  &  C. 
758.  This  forms  an  exception  to  the 
general  rule :  see  ante,  p.  100. 

«  StreUey  r.  Pearson,  15  Ch.  1).  113 ; 
see,  generally,  dnte^  pp.  195, 196. 
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being  claj  and  sand),  in  the  customary  estates  of  inheritance 
in  the  Island  is  vested  in  the  Crown.^  But  the  owners  of 
customary  estates  of  inheritance  in  the  customary  tenements 
in  the  Island  are  entitled  hy  immemorial  custom  to  the  clay 
iind  sand  therein ;  the  custom  having  grown  up  with  the 
tenures  as  one  of  their  customary  incidents,  and  not  being 
incapable  of  having  had  a  legal  origin.^  The  Crown,  and 
persons  acting  under  its  authority,  have  a  customary  right  to 
go  upon  the  customary  tenements,  and  pierce  the  surface  for 
mining  purposes ;  subject  to  a  customary  liability  to  make 
compensation  to  the  tenants  for  any  damage  thereby  done.^ 
Whether  a  liability  can  exist  by  custom  to  make  compensa- 
tion for  an  act,  which  does  not  constitute  legal  damage,  seems 
doubtful.^ 

The  following  custom  prevails  with  respect  to  **  butty  col-  staflfordahire 
liers"*^  in  Staffordshire: — If  they  leave  off  working  a  coal 
mine  without  giving  notice,  they  are  not  entitled  to  be  paid  for 
" gate-roading,"  "  air-heading,"  or  coals  "undergone."  But 
if  they  give  notice,  they  are  entitled  to  be  paid  for  those  things 
by  the  owner  of  the  mine.  And,  if  the  mine  is  not  worked, 
they  are  not  bound  to  wait  until  the  working  is  recommenced, 
and  then  to  look  for  payment  to  the  succeeding  butty  colliers.^ 

Tithe  is  due  by  custom  of  lead  ore  dug  in  the  mines  called  Durham  and 

Yorkslii  r6  • 

"  Grass  Groves,"  in  Teasdale  Forest  in  the  county  of  Durham ; 
and   no    deduction   can   be   made  for  digging,  winning,  and 


1  See  Ballacorkish,  &c.,  Mining  Go. 
r.  Harrison,  L.  R.  5  P.  C.  49  ;  A.-G.  v. 
Mylchreest,  4  A.  C.  294. 

«  A.-G.  V.  Mylchreest,  4  A.  C.  294. 

*  BaUacorkish,  &xs.,  Mining  Co.  v. 
Harrison,  L.  R.  6  P.  C.  54 ;  A.-Q.  v, 
Mylchreest,  tup.  309. 

*  Ballacorkish,  &c.,  Mining  Co.  v. 
Harrison,  tup.  64,  65 :  see  ante^  p. 
441.  As  to  the  local  right  to  dig  for 
stone  not  being  forfeited  by  a  non-user 
for  twenty-one  years,  see  Christian  v. 
Gibson,  3  Moo.  P.  C.  351.  The  Eccl. 
Leas.  Acts  do  not  apply  to  the  Isle 
of  Man  :  ants,  p.  178,  n.  > ;  see  the 
Bi8hop*s  Mines  and  Quarries  (Tynwald) 
Act,  1868. 

*  Butty  colliers   are  two  or  more 

MaMa 


working  colliers  who  join  together ; 
and  enter  into  an  agreement  with  a 
mine  owner  to  get  coal  or  ironstone 
from  the  mine,  at  so  much  a  yard  or 
so  much  a  ton,  and  sometimes  at  so 
much  a  day.  They  are  not  allowed  to 
underlet  the  work  or  leave  it ;  but 
they  employ  other  workmen  under 
them ;  and  they  are  responsible  for 
their  wages.  They  usually  work 
manually  themselves  ;  and  they  may 
bind  themselves  to  the  mine  owner 
to  do  so.  See  Bowers  r.  Lovekin, 
6  E.  &  B.  584  ;  Sleeman  r.  Barrett,  2 
H.  &  C.  934  ;  Brown  v.  Butterley  Co., 
53  L.  T.  964. 

^  See  Bannister  r.  Bannister,  9  C.  & 
P.  743. 
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getting.'  Prior  to  the  Act  21  &  22  Vict.  c.  68,  tithe  was  due 
by  custom  of  lead  ore  when  cleaned  and  washed  in  Stanhope 
and  Wolsingham,  in  the  same  county ;  and  no  deduction  could 
be  made  for  digging,  winning,  and  getting.*  Under  section  2 
of  that  Act,  these  tithes  became  vested  in  the  Eccles.  Commis- 
sioners. Tithe  is  due  by  custom  of  such  lead  ore  dag  in 
Arkilgarthdale  in  Yorkshire  as  will  not  go  through  an  inch 
"  riddle  "  as  it  falls  from  the  "  picks."  ^  Payment  of  tithe 
may  be  enforced  by  an  action  for  an  account.^  And  the 
impropriator  may  obtain  liberty  in  such  an  action  to  go  down 
iuto  the  mine  and  inspect  it,  and  for  that  purpose  to  make  use 
of  the  defendant's  tackle  ;  to  secure  himself  against  firaud.* 
The  Colonies.        The  principle,®  that  a  grant  of  lands  by  the  Crown  will  not 

pass  gold  or  silver  mines  therein,  unless  they  are  expressly 
granted,  applies  to  a  grant  of  lands  in  the  colonies.  It  has, 
for  instance,  been  held,  that  a  grant  of  lands  in  Victoria  made 
before  the  passing  of  the  Imperial  statute,  18  &  19  Vict.  c.  55,' 
did  not  operate  to  pass  gold  or  silver  mines ;  they  not  baring 
been  expressly  mentioned  in  the  grant.^    Mining   rights  in 


1  Tally  V,  Halflall,  1  Wood,  74. 

«  Basire  «.  Wharton,  \b,  S3 ;  the 
preamble  of  21  &  22  Vict.  c.  6^. 

»  Lonsdale  «.  Bathuret,  2  Wood, 
302. 

*  See  the  preceding  cases. 

6  See  Lonsdale  t%  Bathuret,  sup, :  see 
also  post,  pp.  596, 597.  Peculiar  customa 
also  formerly  prevailed  amongst  the 
silver  and  copper  miners  of  Northum- 
berland, Cumberland  and  Yorkshire ; 
amongst  the  miners  of  Alston  Moor  in 
Cumberland  (see  Lead  Co.  v.  Richard- 
son, 3  Burr.  1344, 1345)  ;  amongst  the 
lead  miners  of  the  Forest  of  Mendip, 
in  Somersetshire ;  and  in  other  parts 
of  England :  see  Smirke's  Rep.  of 
Vice  V.  Thomas,  pp.  116  et  seq.,  121, 
125,  127.  In  the  Mendip  waste  are 
divers  "grooves"  and  mines  of  lead, 
for  which  any  man  may  dig  on  pay- 
ment of  one-tenth,  by  the  name  of 
lot-lead,  to  the  lord  of  the  manor  of 
Wells :  see  Hippisley  r.  Bath  and  Wells, 
cited  in  Elton  on  Commons,  112.  In 
Strode  r.  Little  (1  Vem.  58)  where  a 


bill  was  brought  in  Chancery  for  an 
account  of  the  profits  of  the  Mendip 
minte,  the  defendant  pleaded  an  Act 
of  Parliament,  which  had  given  ex- 
clusive jurisdiction  of  all  matters 
arising  within  the  mines  to  particular 
Courts.  The  plea  was  overruled,  on 
the  ground  that  there  was  no  aver- 
ment that  those  Courts  included  a 
Court  of  Equity.  All  the  customs 
referred  to  in  the  preceding  part  of 
this  note  are  now  obsolete.  In  R.  r. 
Baptist  Mill  Co.  (1  M.  k  S.  612) 
there  was  a  demise  by  the  lord  of  the 
manor  of  Rowberrow,  in  Somerset,  of 
the  lot  or  toll  of  one-fourth  of  the 
lapit  calaminaris  raised  within  the 
manor ;  but  whether  this  had  its 
origin  in  custom  or  agreement  does 
not  appear  :  see  p.  617. 

>  See  ante^  p.  55. 

'  By  this  Act  the  Crown  formally 
transferred  its  rights  in  the  gold  and 
silver  in  Victoria  to  be  dealt  with  by 
the  colonial  legislature. 

8  See  Woolley  r.  A.-Q.  of  Victoria. 
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the  Colonies   are   chiefly  regulated    by  Acts    of   the    local 
legislatures.^ 


2  A,  C.  163 :  see  also  A.-0.  of  British 
Columbia  v,  A.-6.  of  Canada,  14  A.  G. 
296 ;  Esquiinalt,  &c.,  Co.  v.  Bain- 
bridge,  1896,  A.  C.  661  ;  Calgary,  &c., 
Co.  r.  Rex,  1904,  A.  0.  766.  In 
Taylor  r.  A.-G.  (8  Sim.  413)  a  lease 
hy  the  Crown  of  all  mines  in  the 
province  of  Nova  Scotia  was  held  to 
inclade  mines  in  the  island  of  Cape 
Breton. 

1  A  detailed  reference  to  the  colonial 
decisions  would  be  outside  the  scope 
of  this  work.  It  may,  however,  be 
mentioned,  that  the  following  have 
come  before  the  Privy  Council: — ^As 
to  mining  rights  generally  in  Victoria, 
Walhalla  Gold  Co.  v.  Mulcahy,  40  L.  J. 
P.  C.  41 :  see  also  CoL  Bk.  of  Austral- 
asia f.  Willan,  L.  R.  5  P.  C.  41  ; 
Woolley  r.  A.-G.  of  Victoria,  sup.  As 
to  the  jurisdiction  of  the  Courts  of 
>[ine8  there,  and  their  relation  to  the 
Supreme  Court,  Walhalla  Gold  Co.  tr. 
Mulcahy,  tup. ;  Col.  Bk.  of  Austral- 
asia r.  Willan,  tup.  As  to  the  opera- 
tion in  New  Zealand  of  the  Gold 
Fields  Act,  1866,  Maclean  v.  Mac- 
andrew,  43  L.  J.  P.  C.  69.  As  to 
compensation  under  the  New  Zealand 
Mining  Act,  1898,  Heslop  v.  New 
Zealand,  1904,  A.  C.  781.  As  to 
rights  to  mines  and  ordinary  quartz 
claims  in  Queensland,  Hollyman  v. 
Noonan,  1  A.  C.  696 ;  Osborne  v, 
Morgan,  13  A.  C.  227  ;  Williams  t?. 
Morgan,  ib,  238.  As  to  the  position  of 
a  person  with  a  statutory  right  to 
apply  for  a  lease  under  the  New 
South  Wales,  &c..  Act,  1894,  Crou- 
dace  r.  Zobel,  1899,  A.  C.  268.  As 
to    payment    of    miners     according 


to  the  amount  excavated  under  the 
New  South  Wales  Regulation  Act, 
1896,  Humble  r.  Humphreys,  1902, 
A.  C.  207.  As  to  rights  to  mines 
under  State  grants  in  Griqualand 
West,  W^ebb  v.  Giddy,  Giddy  r.  Webb, 
3  ih.  908  ;  Webb  r.  Wright,  8  ib.  818. 
As  to  the  meaning  of  ''  flotation  "  in 
an  agreement  as  to  mines  in  the 
British  South  Africa  Co.'s  territories, 
Torva,  &c.  v.  KeUy,  1900,  A.  C.  612. 
As  to  forfeiture  of  a  block  of  mining 
claims  in  Bechuanaland,  Tati  Con- 
cessions, Ldmited  «.  Hepple,  1905, 
A.  C.  139.  As  to  rights  to  gold 
mines  in  Nova  Scotia,  Mott  r.  Lock- 
hart,  3  A.  C.  568.  As  to  compensa- 
tion to  landowners  for  gold  mining  in 
Nova  Scotia,  Palgrave  Co.  t,  McMillan, 
1892,  A.  C.  460.  As  to  rights  to  mines 
under  the  British  North  America  Act, 
1867,  A.-G.  of  British  Columbia  v. 
A.-G.  of  Canada,  tup.  As  to  rights  to 
mines  under  the  British  Columbia  Act, 
ib.,  and  Esqnimalt,  &c.,  Rail.  Co.  v. 
Bainbridge,  1896,  A.  C.  561.  As  to 
the  prohibition  upon  the  employment 
of  Chinamen  under  the  British  Colum- 
bia Regulation  Act,  1890,  Union,  kc., 
Co.  V.  Bryden,  1899,  A.  C.  580.  As  to 
the  rights  of  a  placer  miner  under 
the  Dominion  Lands  (Canada)  Act, 
Chapelle  v.  Rex,  Carmack  r.  Rex, 
Tweed  v.  Rex,  1904,  A.  C.  127.  As  to 
rights  to  mines  under  the  Canadian 
Act  53  Vict.  c.  4,  Calgary,  &c.,  Co. 
V.  Rex,  1904,  A.  C.  765.  And  as 
to  the  obligation  to  pay  royalties 
under  the  Natal  Mines  Act,  1899, 
Dundee,  &c.,  Co.  r.  Minister,  &c.,  of 
Natal,  1906,  A.  C.  511. 
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CHAPTER  XXn. 

STEANGEES— WEONGFUL  POSSESSION— WEONGFUL 
ABSTEACTION— MALICIOUS  INJUEIES. 

a.— STRANGERS— WRONGFUL  POSSESSION. 

(a)  Existence  of  Remedies, 

Recovery  of  POSSESSION  may  be  recovered  in  respect  of  uiines,  whether 
open  or  unopened,^  if  such  mines  and  the  overlying  surface 
are  possessed  by  the  same  person,  and  the  remedy  in  respect 
of  the  mines  is  merely  a  part  of  the  remedy  in  respect  of  the 
whole  solum  from  the  surface  down  to  the  centre.^  And  it 
may  be  recovered  in  respect  of  open^  mines,  as  the  distinct 
subject-matter  of  an  action.^  Whether  it  may  be  recovered 
in  respect  of  unopened^  mines  as  the  distinct  subject-matter 
of  an  action,  was,  prior  to  the  case  of  Low  Moor  Co.  v.  Stanley 
Coal  Co.f^  a  question  upon  which  there  was  no  very  distinct 
authority.^  It  was,  however,  stated  in  that  case,  that  there 
may  be  a  corporeal  right  to  unopened  mines ;  of  which  of 
course  possession  may  be  recovered.^ 

^  As  to  open  and  new  mines,  see  1  Ha.  114 ;  Dartmouth  v.  Spittle,  19 

aTttBy  pp.  '36  et  seq.  W,  R.  445.    See,  however,  the  dictum 

*  See   Harebottle  v.  Placock,  Cro.  in  Brown  t,   Chadwick,  7  Jr.  C.  L. 

Jac.  21  ;  Goodtitle  r.  Alker,  1  Burr.  Rep.   108,  a  case  of    open  quarries. 

143 ;  Crocker  v.  FotherglU,  2  B.  &  Al.  See  also  Vice  r,  Thomas,  tup. ;  and 

660.  Burt.  Comp.  364.    See,  as  to  licences, 

^  See  Comyn   r.  Kyneto,  Cro.  Jac.  aTde^  p.  242 ;  as  to  tin  bounds,  ante^ 

150;  Comyn  v.  Wheatley,  Noy,  121v;  p.  484. 
Sanders  v.  Partridge,  ib.  132 ;    Whit-\       <  34  L.  T.,  N.  S.  186. 
tingham  r.  Andrews,   1    Salk.    255 ;  ^  Upon  the  point  in  question,  see 

nom.  Andrews  v.  Whittingham,  Garth.  Sayer  r.  Pierce,  1  Ves.  Sen.  232,  233 ; 

277  (a  case  of  coal  mines  in  Durham,  Wilkinson  r.  Proud,  11  M.  &  W.  33. 

where  the  number  of  them  was  not  The  sheriff  could  not  have  given  pos- 

mentioned)  ;  Rich  v.  Johnson,  2  Str.  session  of  unopened  mines :  see  Cole 

1142;  Port  v.  Turton,   2  Wils.   172;  on  Eject.  91. 

Sayer  v.  Pierce,   1    Ves.    Sen.    232;  «  iVr  Lord  Cairns.    This  was  in  the 

Rose  V,  Nixon,  2  J.  &  W.  555.    See  same  case  doubted  by  Mellish,  L.  J. ; 

also  Doe  v.  Alderson  ;  Smirke's  Rep.  in    consequence   of   the   passage   in 

of  Vice  V,  Thomas ;  Bowser  r.  Colby,  Shep.  Touch.,  cited  ante,  p.  200,  n.  K 
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And  proceedings  are  maintainable  to  establish  a  title  to  ^stablish- 
mines.  Even  before  the  Judicature  Acts,  although  the  legal  —generally, 
estate  might  not  have  been  outstandings  such  proceedings 
were  almost  always  maintainable  in  equity;^  either  on  the 
ground,  that  mines  were  a  species  of  trade,  and  that  the 
taking  of  an  account  was  usually  required  ;^  or  on  the  ground, 
that  the  mine  in  question  might  be  ruined,  if  it  were  necessary 
to  wait  for  the  legal  remedy;^  or  on  the  ground,  that  a 
question  as  to  confusion  of  boundaries  was  usually  involved/ 


(fi)  Loss  of  Remedies. 

A  title  to  mines  or  quarries,  as  part  of  the  entire  solum  Limit.  Acts— 
from  the  surface  down  to  the  centre,  is  capable  of  acquisition  qnarries  as 
under   the    Limit.    Acts.*^    And    it   would    appear,   that,    to  P«rt  of  entire 

^*^        '  '  solum. 

acquire  such  a  title,  it  is  not  necessary  that  the  surface  should 
be  inclosed  or  fenced.  It  has  been  laid  down,  that  in  such  a 
case  adverse  possession  may  be  acquired  by  an  user,  such  as  a 
farmer  might  exercise  over  his  farm.® 

A  title  to  mines  or  quarries,  whether  open  or  unopened,^  as  Limit.  Acts— 
a  separate  subject-matter,  is  also  capable  of  acquisition  under  quarries  as 
the  Limit.  Acts,  if  the  person  claiming  them  has  already  the  ^P?™*® 
exclusive  right  to  the  surface.®  And  if  his  acts  show  such  a  pos-  matter, 
session  of  them  as,  if  he  were  not  already  entitled  to  the  surface, 
would  have  enabled  him  to  acquire  a  title  to  them  as  part  of 
the  entire  solum  from  the  surface  down  to  the  centre,  they 
will  enable  him  to  acquire  a  title  to  them  as  a  separate  subject- 


Mellish,  L.  J.,  constrned  the  passage 
as  meaning,  that  in  every  case  a  right 
to  dig  mines  was  a  mere  incorporeal 
hereditament.  But  Lord  Cairns  con- 
strued it  as  merely  meaning,  that  in 
every  case  the  particular  language  of 
a  deed  should  be  examined  in  order  to 
ascertain  the  intention. 

»  See  Story  v,  Windsor,  2  Atk.  630  ; 
Falmouth  v,  Innys,  Mosely,  89. 

•  Story  V,  Windsor,  sup.  See  also 
ante^  p.  73,  n.  ^,  and  other  cases  there 
cited. 

'  Falmouth  t;.  Innys,  sup. 

*  Sayer  r.  Pierce,  1  Ves.  Sen.  233 ; 
see  also  Vice  v.  Thomas,  Smirke.    As 


to  production  of  documents  in  cases 
as  to  boundaries,  see  Earp  v.  Lloyd, 
3  E.  &  J.  549;  Adams  v,  Lloyd, 
3  H.  &  N.  351  ;  Jenkins  t\  Bushby, 
36  L.  J.  Ch.  400  ;  Ponsonby  v.  Hartley, 
W.  N.  1883,  13,  44.  See  also  post, 
p.  598. 

«  3  &  4  Will.  4,  c.  27  ;  37  &  38 
Vict.  c.  57. 

^  See  Seddon  v.  Smith,  36  L.  T., 
N.  S.  168,  169.  Cf.  the  law  in  the 
case  of  licences,  aritej  p.  246. 

7  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  35  et  seq. 

8  See  Thew  v.  Wingate,  10  B.  &  S. 
714,  n.,  721,  n.,  per  Blackburn,  J. 
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matter.^  And  a  title  to  mines  or  quarries,  whether  open  or 
unopened,^  as  a  separate  subject-matter,  is  equally  capable  of 
acquisition,  where  the  person  claiming  them  has  not  alreadj- 
the  exclusive  right  to  the  surface.^  For  the  same  principle 
must  apply,  where  mines  or  quarries  are  approached  laterally, 
as  that,  which  applies  where  they  are  approached  verticaU}'. 
And  in  the  case  of  unopened^  mines  forming  a  separate  subject- 
matter,  it  has  been  held,  that  where  a  tenancy  at  will  had 
been  established  by  an  entry  into  possession  under  an  unen< 
rolled  bargain  and  sale,  the  Statute  of  Limitations  began  to 
run  from  the  first  year  of  such  tenancy ;  so  as,  after  the  proper 
lapse  of  time,  to  perfect  the  title  of  the  bargainee.^  And  an 
unmistakable  adverse  possession  would  probably  be  shown, 
if  the  mine  or  quarry  in  question  were  surrounded  on  all  sides 
with  galleries,  and  a  certain  defined  area  so  opened  out.^ 

The  effect  to  be  attributed  to  acts  of  ownership,  as  raising  a 
presumption  of  property  or  possession,  is  a  question  which 
frequently  arises  under  the  Limitation  Acts,  and  is  of  great 
importance.     It  has  been  already  considered.^ 

Mere  non-user  by  a  mine  owner,  no  matter  for  how  long  a 
time,  will  not,  however,  give  the  surface  owner  a  title  to  mines 
or  quarries  by  prescription.  In  the  case  of  other  kinds  of 
property  the  inference  of  an  abandonment  of  a  right  by  a  non- 
user  may  fairly  be  made.  But  not  in  the  case  of  mines.  For 
mines  are  frequently  purchased  or  excepted  for  the  express 
purpose  of  keeping  them  unwrought  until  other  mines  shall  be 
exhausted.  These  propositions  were  laid  down  long  before 
the  first  Real  Prop.  Limit.  Act''  came  into  operation.^    Indeed 


*  //;. :  see  ante^  p.  581.  As  to 
Sootcli  law,  see  Fleeming  v,  Howden, 
6  M.  788. 

>  As  to  open  and  new  mines  or 
quarries,  see  ante,  pp.  35  et  seq. 

B  See  Dartmouth  t*.  Spittle,  19 
W.  R.  445. 

<  Low  Moor  Co.  v.  Stanley  Coal 
Co.,  34  L.  T.  186,  per  Lords  Cairns 
and  Coleridge.  Hellish,  L.  J.,  doubted 
whether  the  statute  could  apply ;  on 
the  {ground,  that  ejectment  would  not 
have  lain  :  see  ante,  p.  580,  n.  *.    Cf. 


Story  V.  Windsor,  2  Atk.  630,  632. 

*  See  Ashton  r.  Stock,  6  Ch.  D. 
726.  See  also  Seaman  v.  Vawdrey, 
16  Ves.  892 ;  Mawson  r.  Fletcher,  10 
Eq.  214,  219,  6  Ch.  94. 

®  Attte,  pp.  56  et-  seq. 

7  3  &  4  WiU.  4,  c.  27. 

8  See  Seaman  v.  Vawdrey,  16  Ves. 
392  :  see  also  Crang  r.  Adams,  5  B.  P. 
C.  588 ;  Hodgkinson  r.  Fletcher,  3 
Doug.  31  ;  Adair  r.  Shaftoe,  cited,  19 
Ves.  156. 
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in  one  case  it  was  laid  down,  that  then  could  be  no  presumption 
of  a  grant  of  mineSi  in  the  face  of  an  express  exception  on  a 
sale  many  years  previously ;  although  the  mine  owner  had  per- 
mitted an  expenditure  by  the  surface  owner  in  respect  of  the 
mines  without  making  any  claim  thereto.^  And  the  Limit. 
Acts  have  not  made  any  change  in  the  law.  In  McDonnell  v. 
McKinty,^  a  case  decided  since  the  first  of  them  came  into 
operation,  it  was  said: — '^Discontinuance  means  an  abandon- 
ment of  possession  by  one  person  followed  by  the  actual  posses- 
sion of  another  person.  .  .  .  Only  by  user  of  them,  or  by 
some  unequivocal  act  of  possession/'  can  a  person  who  has 
excepted  mines  from  a  sale  be  dispossessed  by  lapse  of  time. 
".  .  •  Mines  from  their  nature  are  exempted  from  the  pre- 
sumption, which  non-user  justifies  in  other  kinds  of  property ; 
for  mines  are  frequently  purchased  or  excepted  with  a  view 
to  their  being  opened  and  worked  at  a  future  time."  ^  The 
Limit.  Acts  do  not  apply  to  the  mere  want  of  actual  possession 
by  the  owner ;  but  to  cases  where  the  owner  has  been  out  of 
possession,  and  some  other  person  has  been  in  possession.^ 
Thew  V.  Wingate^  is  an  example  of  the  acts  of  possession 
which  will  be  regarded  as  "unequivocal.*"' 

The  observations  in  McDonnell  v.  McKinty  are  not,  it  will  Pmchase  and 
be  observed,  confined  to  the  case  of  a  mine  being  excepted  pr^blj^on 

from  a  sale.     They  are  also  applied  to  the  case  of  a  mine  similar  foot- 

•^  ^^  mg  as  to 

being  purchased.®  In  other  words,  they  are  applied  not  non-user, 
merel}'  to  non-user  by  a  person  who  has  once  been  in 
possession ;  but  to  non-possession  by  a  person,  who,  with  the 
right  to  take,  has  never  actually  taken,  possession.  And  it 
is  submitted  that  this  is  the  law.  And,  if  so,  it  is  not  neces- 
sary, that  a  mineral  lessee,  whom  the  Statute  of  Uses  may 
not  have  clothed  with  possession,  should  make  an  actual  entry 


^  Adair  v,  Shaftoe,  n^,  445  ;  Agency  Co.  v.  Short,  13  A.  C.  at 

>  10  Jr.  L.  R.  514.  799.     See  also  Low  Moor  Co.  v.  Stanley 

>  P.  526.  Coal  Co.,  33  L.  T.,  N.  S.  436  (affd.  34 
*  P.  527  :   cf.  Jamieson  v,  Harvey,  ib,  186)  ;  and  of.  Tottenham  v.  Byrne, 

W.  N.  1876,  p.  277.  12  Jr.  C.  L.  Rep.  383,385. 

«  Smith    r.    Lloyd,    9   Exch.    562,  •  10  B.  &  S.  714,  n. 

672  ;  Thew  v.  Wingate,  10  B,  &  S.  ^  See  the  facts  stated,  ante,  p.  58. 

719,  n.,  720,  n. ;  Smith  v.  Stocks,  ib,  '  See   tupra.    See  also  Seaman  r. 

701  ;  Dartmouth  v.  Spittle,  19  W.  R.  Vawdrey,  16  Ves.  392. 
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within  the  period  prescribed  b}'  the  Limit.  Acts,  in  order  to 
preserve  his  rights  against  his  lessor ;  the  latter  not  haying 
been  himself  in  adverse  possession.  Indeed,  if  the  law  were 
otherwise,  the  lessor  of  a  mine,  whose  lessee  could  not  avail 
himself  of  the  Statute  of  Uses,  and  was  disentitled  to  work,^ 
might,  it  would  seem,  without  any  default  by  the  lessee,  insist 
that  upon  the  expiration  of  twelve  j'ears  from  the  date  of  the 
lease,  the  right  of  possession  had  become,  ipsofacto,  revested.' 
In  Keyse  v.  PoweUy^  however,  it  seems  to  have  been  assumed, 
that  a  mineral  lessee,  who  had  never  actually  entered,  and 
who  could  not  avail  himself  of  the  Statute  of  Uses,  had  for  all 
purposes,  although  without  any  adverse  possession  in  another, 
a  mere  interesse  termini;  and  was,  accordingly,  liable  to  be 
barred  of  his  right  after  the  lapse  of  the  statutory  period. 

The  principles,  which  apply  where  a  mine  is  purchased  or 
excepted,  equally  apply  where  it  is  severed  from  the  surface 
under  an  Act  of  Parliament.^ 

Mere  non-user  of  a  customary  right  to  get  stone  from  a 
quarry  does  not  extinguish  the  right  where  the  quarry  has  not 
been  inclosed  or  fenced.** 

The  doctrine  of  non-user  as  to  mines  applies  in  the 
same  manner  to  surface  privileges  in  connection  with  mines; 
if  established  by  grant  alone  and  without  any  aid  from  prescrip- 
tion. But  it  does  not  so  apply  where  the  privileges  are  obtained 
by  prescription.® 

It  need  hardly  be  said,  that,  when  the  surface  and  the  mines  are 
in  different  hands,  and  a  title  to  the  surface  is  acquired  under 
the  Limit.  Acts,  the  title  to  the  mines  remains  unaffected. 
The  question  sometimes  arises  when  the  lord  of  a  manor  has 
parted  with  the  mines  under  a  waste,  and  a  subsequent  title  to 
the  surface  is  acquired  by  encroachment. 

A  claim  to  a  given  substratum  of  coal  lying  under  a  close, 
not  being  a  claim  to  a  right  of  profit  d  prendre^  but  a  claim 


*  See  ante,  p.  214. 

>  See  and  consider  Low  Moor  Co.  r. 
Stanley  Coal  Co.,  33  L.  T.,  N.  S.  436, 
34ift.  186. 

8  2  E.  &  B.  132. 

<  See  Thew  r.  Wingate,  10  B.  &  S. 
714,  n.,  the  facts  of  which  are  partly 


stated,  ante,  p.  58. 

'  Heath  v.  Deane,  1905,  2  Ch.  93 : 
cf.  Christian  v.  Gibson,  3  Moo.  P.  C. 
351. 

'  The  author  has  seen  an  opinion  of 
Lord  Selbome,  when  at  the  Bar  (July 
1st,  1861),  so  advising. 
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to  a  part  of  the  soil  itself,  cannot  be  sustained  under   the 
Prescription  Act.^ 

All  claims  of  the  Duke  of  Cornwall  to  mines  or  minerals  in  Dachj  of 
Cornwall  are  barred,  where  the  land  has  been  held  and  enjoyed  mi^J^. 
adversely  without  interruption  or  disturbance  for  sixty  years ; 
and  the  mines  and  minerals  have  been  substantially  worked 
at  any  time  during  that  period  by  the  person  in  enjoyment; 
imd  have  not  at  any  time  during  that  period  been  worked,  or 
the  tolls,  dues,  royalties,  and  other  profits  enjoyed,  by  the 
Duke  or  persons  claiming  under  him.^  And  all  such  claims 
-are  equally  barred,  where  the  land  has  been  held  and  enjoyed 
adversely  without  interruption  or  disturbance  for  100  years ; 
and  the  mines  and  minerals  have  not  at  any  time  during  that 
period  been  worked,  or  the  profits  enjoyed,  by  the  Duke  or 
persons  claiming  under  him.^  But  time  does  not  begin  to  run 
as  to  reversions  until  they  fall  into  possession;^  nor  as  to 
hereditaments  granted  for  limited  estates  until  such  estates 
fail.^  And  the  bar  does  not  extend  to  any  mines  or  minerals 
determined  to  belong  to  the  Duke  by  the  award  under  the 
Act  7  ife  8  Vict.  c.  105.® 


ft.— STRANGERS— WRONGFUL  ABSTRACTION— CIVIL 

REMEDIES. 

(a)  Existence  of  Remedies — Person  Liable. 

If  a  stranger  enters  on  another  man's  land,  and  works  or  cJenerally. 
abstracts  his  minerals,  whether  by  breaking  bounds,  or  other- 
wise, the  injured  party  is,  prima  facie,  entitled  to  a  remedy. 
And  to  entitle  a  person  to  a  remedy,  it  is  not  necessary  that 
he  should  be  in  esse  at  the  date  of  the  wrongdoing.  A  con- 
tingent remainderman,  upon  coming  into  esse,  may,  for 
example,  have  a  remedy  in  respect  of  previous  wrongful 
workings.''  And  a  person,  who  would  otherwise  be  entitled  to 
a  remedy,  is  not  the  less  entitled,  because  the  wrongdoers  are 

1  Wilkinflon  v.  Proud,  11  M.  &  W.  *  S.  76. 

33 :  see  s.  1  of  the  Act  cited,  ante,  «  S.  77. 

p.  103,  n.  7.  ^  See  s.  80  ;  see  ante,  p.  51. 

"  7  &  8  Vict.  c.  106,  8.  73.  7  Garth  v.  Cotton,  2  L.  0. 970. 

»  8.  74. 
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a  railway  company,  wlio  have  entered  upon  minerals  whith 
have  been  reserved  to  him.^  The  company  cannot  in  such  h 
case  say,  that  he  has  only  been  ''injuriously  affected"  xmiev 
section  6  of  the  Bail.  CI.  Cons.  Act,  1845  ;^  and  is  only  there- 
fore entitled  to  the  compensation  recoverable  thereunder.^ 

It  is  not,  however,  necessary  in  all  cases  that  there  should 
be  an  actual  entry.  If  a  stranger  wrongfully  removes  suppoi  i 
from  another  man's  asphalt  or  pitch ;  and  thereby  causes  it  t<^ 
melt  and  slip  on  to  his  own  land,  and  he  then  abstracts  it; 
the  injured  party  has  a  remedy  for  the  abstraction  as  well 
as  for  the  removal  of  the  support.  It  does  not  lie  in  the 
mouth  of  the  stranger  in  such  a  case  to  say  that  th(> 
asphalt  or  pitch  is  like  water,  and  that  there  is  no  property  iii 
it  until  it  has  been  appropriated.^  The  position  may,  however, 
be  different  where  there  has  not  been  any  wrongful  removal  of 
support.* 
Person  liable.  The  actual  wrongdoer  is  not,  of  necessity,  alone  liable.  A 
person  who  shares  the  profits  of  the  wrongdoing;  as,  for 
instance,  an  employer/  or  a  partner;''  may  be  also  liable.  And 
where  third  parties  work  mortgaged  minerals  under  an  authority 
given  by  the  mortgagee,  and  the  mortgagee  has  no  power  to 
give  the  authority,  the  third  parties  are  liable  to  the  mortgagor.^ 
And  persons  may  also  be  liable,  who  take  part  in  the  wrong- 
doing; although  they  do  not  share  the  profits.®  And,  of 
course,  persons,  under  whose  directions  minerals  are  wrongfully 
removed,  may    be  liable;    although    the    act   of  getting  and 


^  It  was  suggested  by  Malins,  V.-C, 
in  EccL  Comms.  r.  N.  E.  R.  Co.,  4 
Ch.  D.  855,  856,  that  possibly,  where 
it  was  ultra  tires  of  a  company,  such 
as  a  railway  company  or  a  harbour 
company  (see  antCf  p.  96),  to  work 
mines,  no  remedy  could  be  had  against 
them. 

>  See  atUe,  p.  334. 

*  Loosemore  r.  Tiverton,  &c.,  R. 
Co.,  22  Ch.  D.  25,  43.  The  House  of 
Lords  reversed  the  Court  of  Appeal, 
and  restored  the  decision  of  Fry,  J. : 
see  9  A.  C.  480. 

*  Trinidad  Asphalt  Co.  r.  Ambard, 
1899  A.  C.  594  ;  see  also  Salt  Union,  &c. 


V.  Brunner,  Mond,  &c.,  1906,  2  E.  B., 
881,  832;  ante,  pp.  441,  442.  As  to 
water,  see  ante,  p.  440. 

B  See  Salt  Onion,  &c  v.  Bnmner. 
Mond,  &c.,  sup, ;  see  ante,  pp.  441,  442. 

0  See  Thomas  r.  Atherton,  10  Ch. 
D.  198  ;  Joicey  v,  Dickinson,  45  L.  T., 
N.  S.  643. 

f  See  Thomas  v.  Atherton,  sup,  197. 

s  Hood  V.  Easton,  2  Gift.  692,  697. 
698  ;  2  Jur.,  N.  S.  917. 

»  Powell  r.  Aiken  (4  K.  &  J.  343, 
368)  only  decided,  that  the  remedy 
was  not  available  in  equity  before  the 
Jud.  Acts. 
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winniDg  is  done  by  another.^  Where  two  or  more  persons 
are  together  guilty  of  the  wrongdoing,  each  is  answerable  for 
the  whole  of  the  damage.^ 

A  mortgagee  cannot  be  made  accountable  for  the  acts  of  his  Liabilitj  of 
mortgagor  in  possession,  who  is  guilty  of  wrongfully  abstracting  acts  of  mort- 
the  minerals  of  third  parties.®  And  it  makes  no  difference  S**^'- 
that  the  proceeds  of  the  abstracted  minerals  are  applied  by  the 
mortgagee  in  reduction  of  his  debt ;  if  he  has  no  notice  of  the 
wrongful  acts  of  the  mortgagor.^  It  has,  however,  been 
intimated  that,  if,  after  a  mortgagor  has  wrongfully  abstracted 
minerals  belonging  to  third  parties,  the  mortgagee  goes  into 
possession ;  and,  although  without  knowing  that  he  is  acting 
wrongfully,  himself  continues  the  abstraction ;  the  onus  may 
possibly  lie  upon  him  to  show  how  much  he  himself  abstracted, 
and  how  much  his  mortgagor  abstracted.^  And  where  a 
mortgagor  abstracts  minerals  from  the  land  of  another ;  and 
sells  them,  and  pays  over  the  proceeds  to  the  mortgagee ;  the 
mortgagee,  if  he  has  known  of  the  abstraction,  may  be  made 
Uable.« 

(JS)  Trover — Trespass — Account,  dtc. 

If  the  injured  party  has  a  right  of  property  in  the  abstracted  Where 
minerals,  he  may,  in  general,  maintain  an  action  of  trover.*^  has  right  of 
Or  he  may  maintain  trespass.®     Or,  if  the  minerals  have  been  Property. 
sold,  he  may  have  an  action  for  money  had  and   received.® 
Or  he  may  have  an  account.^^    Even  before  the  Jud.  Acts  an 


1  See  PoweU  v.  Aiken,  4  K.  &  J. 
343 ;  see  the  form  of  the  order  at 
p.  3o9. 

'  See  the  forms  of  the  decrees  in 
Hood  V.  Easton,  2  Giff.  701 ;  PhiUips 
r.  Homfrar,  6  Ch.  774—776. 

"  PoweU  T.  Aiken,  ^wy;.  :  cf.  Brain 
r.  Thomas,  60  L.  J.  Q.  B.  662. 

*  Powell  r.  Aiken,  tup. 

•  Powell  r.  Aiken,  sup.  343,  353, 
354  :  see  the  form  of  the  order,  359, 
360. 

«  Powell  r.  Aiken,  mp.  349,  350  : 
cf.  Elias  V.  Griffith,  8  Ch.  D.  521,  527, 
528,  534. 

^  Attersoll  r.  Stevens,  1  Taunt.  183, 
199,  201  :  Wood  r,  Morewood,  3  Q.  B. 


440,  n. ;  Eardley  v.  Granville,  3  Ch.  D. 
826,  833. 

^  See  Martin  v.  Porter,  5  M.  &  W. 
351  ;  Morgan  v.  Powell,  3  Q.  B.  278 ; 
Wild  V.  Holt,  9  M.  &  W.  672  ;  Clegg  r. 
Dearden,  12  Q.  B.  576;  Brain  r. 
Harris,  10  Exch.  908  ;  Dartmouth  v. 
Spittle,  19  W.  R.  444  ;  Seddon  r. 
Smith,  36  L.  T.,  N.  S.  168  ;  Loose- 
more  r.  Tiverton,  &c.,  R.  Co.,  22  Ch. 
D.  42—44. 

9  PoweU  V.  Rees,  7  A.  &  E.  426  ; 
Phillips  V.  Homfray,  24  Ch.  D.  454, 
461  ;  1892,  1  Ch.  470.  An  action  for 
use  and  occupation  will  not  lie : 
Phillips  t.  Homfray,  1892, 1  Ch.  472. 

w  See  Strode  t.  Little,  1  Vern.  58  ; 
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account  was  usually^  maintainable  in  equity ;  mining  operations 
having  always  been  regarded  as  a  species  of  trade.^ 

And  even  if  his  right  of  property  rests  on  mere  legal  pre- 
sumption, he  is  entitled  to  similar  remedies.  His  position  in 
this  respect  has  been  already  considered.^ 

If  the  injured  party  has  the  right  of  possession ;  as,  if  he  is 
a  tenant  for  life  or  years  impeachable  of  waste,^  or  a  tenant 
from  year  to  year,*  or  a  tenant  at  will,®  or  a  copyholder;^  he 
may,  in  general,  maintain  trespass.  Or  he  may  have  an 
account.® 

And  the  benefit  of  a  remedy  may  not  be  confined  to  the 
immediate  owner  or  possessor.  The  reversioner  on  a  lease 
has  been  held  entitled  to  maintain  case  against  a  trespasser 
for  digging  coal  in  the  lessee's  land.^ 

Interest  is  recoverable  in  actions  of  trover  and  trespass, 
under  the  express  provisions  of  section  29  of  the  Act  8  &  4 


Thomas  v.  Oakley,  18  Ves.  184; 
Thomas  v.  Jones,  1  Y.  &  C.  C.  C.  510, 
526  ;  Eads  v.  Williams,  4  De  G.  M.  & 
G.  674,  693 ;  Dean  v.  Thwaite,  21 
Beav.  622  ;  Hood  v.  Easton,  2  Giff. 
692,  697.  698,  2  Jur.  N.  S.917  ;  Powell 
r,  Aiken,  4  K.  &  J.  343  ;  Hunt  v. 
Peake,  Joh.  705  ;  Ernest  t.  Vivian,  33 
L.  J.  Ch.  517  ;  Ackroyd  r.  Briggs,  13 
L.  T.,  N.  S.  521  ;  Hilton  t?.  Woods, 
4  Eq.  432  ;  Plant  r.  Stott,  21  L.  T., 
N.  8. 106  ;  Llynvi  Co.  r.  Brogden,  11 
Eq.  188  ;  Jegon  v.  Vivian,  6  Ch.  742  ; 
Phillips  V.  Homfray,  ib.  770 ;  Eccl. 
Comms.  V.  N.  E.  R.  Co.,  4  Ch.  D.  846  ; 
Ash  ton  I'.  Stock,  6  ib.  719  ;  Trotter  r. 
Maclean,  13  ib.  574 ;  Phillips  r, 
Homfray,  24  ib,  439  ;  44  Ch.  D.  694  ; 
1 892, 1  Ch.  465. 

^  It  would  have  been  refused,  if  the 
party  seeking  it  did  not  show  some 
privity  with  the  other  party,  or  some 
impediment  to  obtaining  a  legal 
remedy  (Vice  r.  Thomas,  Smirke*s 
liep.)  ;  or  did  not  show  possession 
(aayer  v.  Pierce,  1  Ves.  Sen.  232  ; 
Parrott  r.  Palmer,  3  M.&  K.  645). 

a  See  Story  r.  Windsor,  2  Atk.  630  ; 
Jefferys  v.  Smith,  IJ.  &  W.  302  ;  Rose 
/'.  Nixon,  2  ib,  555  ;  Williams  v,  Atten- 
borough,  T.  &.  R.  73.    See  also  ante, 


p.  73,  n.*,  and  other  cases  there  cited. 

*  See  afite,  pp.  56  et  seq. 

*  Keyse  r.  Powell,  2  E.  &  B.  132 ; 
Hollyman  r.  Noonan,  1  A.  C.  595. 
See  also  Cox  r.  Glue,  5  C.  B.  649. 
See  ante^  pp.  46,  47. 

*  Eeyse  r.  Powell,  sup, :  see  ante, 
p.  46. 

^  Low  Moor  Co.  r.  Stanley  Coal  Co., 
34  L.  T.,  N.  S.  186  :  see  ante,  p.  46. 

7  Lewis  r.  Branthwaite,  2  B.  &  Ad. 
437 ;  Bowser  r.  Maclean,  2  De  G.  F. 
&  J.  416  ;  Eardley  r.  Granville,  3  Ch. 
D.  826,  833  :  see  anU,  pp.  47, 48. 

^  For  the  form  of  an  order  diiectiDg 
an  account,  see  Bell  r.  Joell,  Set.  575 : 
Baynton  r.  Leonard,  ib.  676.  And  for 
the  form  of  an  inquiry  for  ascertaining 
the  value  of  minerals  abstracted,  see 
ib, ;  Hunt  r,  Peake,  Joh.  713 ;  Jegon 
r.  Vivian,  6  Ch.  742, 762.  The  account 
may  be  taken  by  a  referee :  see  Dean 
T.  Thwaite,  21  Beav.  623,  624  ;  Craven 
V,  Kaye,  Set.  577  ;  EccL  Comms.  r. 
N.  E.  R.  Co.,  4  Ch.  845,  867,  868 ; 
Joicey  r.  Dickinson,  45  L.  1'.,  N.  S. 
643. 

0  Raine  r.  Alderson,  6  Scott,  691 : 
cf .  Harker  r.  Birkbeck,  3  Burr.  1560.  n. 
As  to  trespasses  in  the  Forest  of  Dean, 
see  ante,  pp.  656,  556. 
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Will.  4,  c.  42.  It  is  not  recoverable  in  actions  for  money  had 
and  received,  to  which  that  section  does  not  apply.^  It  is 
probably  recoverable  in  actions  for  an  account,  under  general 
equitable  principles.^ 

(y)  Measure  of  Damages. 

Damages  for  the  wrongful  abstraction  of  minerals  may  be  Different 
assessed  according  to  the  value  of  the  minerals  at  the  pit's  damages, 
mouth;  without  making  any  allowance  for  the  expense  of  getting 
and  severing,  or  of  bringing  to  bank.  Or  they  may  be  assessed 
according  to  the  value  when  got  and  severed;  allowing  for 
the  expense  of  bringing  to  bank,  but  not  for  the  expense  of 
getting  and  severing.  Or  they  may  be  assessed  with  an  allow- 
ance for  the  expense  both  of  getting  and  severing,  and  also  of 
bringing  to  bank. 

Where  the  remedy  is  sought  in  trover;  and  the  plaintiff,  Trover  and 

trespass, 
before  action  brought,  has  demanded  delivery  of  the  severed 

chattel,  and  the  demand  has  not  been  complied  with ;  he  is 

apparently  entitled  to  recover  the  value  of  the  chattel ;  without 

allowing  for  the  expense  either  of  getting  and  severing,  or  of 

bringing  to  bank.^     Where,  however,  the  remedy  is  sought  in 

trespass,  and  no  previous  demand  has  been  made,  the  plaintiff 

is  entitled  to  recover  the  value  ;  without   allowing  for  the 

expense  of  getting  and  severing ;  but  allowing  for  the  expense 

of  bringing  to  bank.^    And  it  has  been  laid  down^  that,  where 

the  defendant  in  trover  has  not  been  guilty  of  fraud  or  negli- 


1  gee  PhiUips  r.  Homfray,  44  Ch. 
D.  694,  per  Stirling,  J.  The  Court  of 
Ap|)eal  thought  that  the  action  in 
question  was  not  an  action  for  money 
bad  and  received ,  but  an  equitable 
action  for  an  account :  see  1892, 1  Ch. 
465. 

>  PhiUips  V.  Homfray,  1892,  1  Ch. 
465. 

8  Martin  r.  Porter,  6  M.  &  W.  362, 
])er  Parke,  B, ;  Wood  r.  Morewood, 
3  Q.  B.  440,  n.,  441,  n.,  jfer  Parke,  B. ; 
Morgan  r.  PoweU,  3  Q.  B.  281,  per 
Coleridge,  J. ;  Livingstone  r.  Raw- 
yards  Coal  Co.,  5  A.  C.  39,.  40,  per 
Lord  Blackburn  ;  Peruvian  Quano  Co. 


r.  Dreyfus,  1892,  A.  C.  176,  n.,  j}er 
Loixi  Macnaghten. 

*  Martin  v.  Porter,  5  M.  &  W.  352, 
354  ;  Morgan  r.  Powell,  3  Q.  B.  278 ; 
Wild  V.  Holt,  9  M.  &  W.  672  ;  Hunter 
V.  Gibbons,  1  H.  &  N.  466  ;  Jegon  r. 
Vivian,  6  Ch.  760;  Peruvian  Guano 
Co.  V,  Dreyfus,  sup. ;  Dreyfus  r.  Peru- 
vian Guano  Co.,  42  Ch.  D.  76. 

«  Wood  r.  Morewood,  3  Q.  B.  441,  n^ 
Wood  r.  Morewood  was  a  Nisi  Prius. 
decision  ;  but  it  received  the  express 
sanction  of  Lord  Blackburn  in  Living- 
stone r.  Rawyards  Coal  Co.,  5  A.  C^ 
40 ;  Peruvian  Guano  Co.  r.  Dreyfus,. 
rup. 
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gence,  but  honestly  believed  that  he  was  acting  within  his 
rights,  he  ought  to  be  allowed  the  expense  of  getting  and 
severing,  as  well  as  of  bringing  to  bank.^ 

Where  the  remedy  is  in  the  shape  of  an  action  for  money 
had  and  received,  the  money  had  and  received  appears  to  be 
recoverable,  without  making  any  allowances.^ 

In  an   equitable  action  for   an   account  the  right   of  the 
defendant  to  an  allowance  has  usually  been  held  to  depend 
upon  whether  he  has  acted  bond   or  maid  fide.    If  he  has 
acted,  as  it  has  been   described,  '*  fairly  and  honestly ; "  or 
*'  inadvertently ;  "  or  under  a  "  mere  mistake ;  "  or  under  a 
"  bond  fide  belief  of  title ;  "®  or  even  in  the  bond  fide  expecta- 
tion, that  he  was  about  to  obtain  a  title,  and  the  injured  party 
has  (or  must  be  treated  as  having)  known  of  the  abstraction;^ 
he  has  usually  been  allowed  the  expense  both  of  getting  and 
severing,  and  also  of  bringing  to  bank.^    Indeed,  in  a  case, 
where  minerals  A.,  consisting  of  an  acre  and  a  half  only  in 
extent,  were  surrounded  on  all  sides  by  minerals  B. ;  and  it 
was  believed  by  both  the  owner  of  A.  and  the  lessees  of  B.,  that 
minerals  A.  were  included  in  the  lease  of  B. ;   and  it  was 
impossible  for  the  owner  of  minerals  A.  to  have  worked  them 
to  a  profit  himself,  or  to  have  disposed  of  them  except  to  the 
lessees  of  B. ;  and  the  lessees  of  B.  worked  out  and  disposed 
of  A. ;  it   was   held,   that  the   remedy   of  the   owner  of  A. 
was  confined  to  the  value  to  him  of  minerals  A.  at  the  time 


1  See  also  Wild  v.  Holt,  9  M.  &  W. 
673  ;  Hood  v,  Easton,  2  Giff.  699,  700  ; 
Jegon  T.  Vivian,  6  Ch.  761.  C£.  Jones 
r.  Gooday,  8  M.  &  W.  146. 

9  See  Phillips  v.  Homfray,  1892, 
1  Ch.  470,  per  Lindley,  L.  J. 

«  Hilton  V.  Woods,  4  Eq.  482,  440  ; 
Jegon  r.  Vivian,  6  Ch.  742,  760— 
762  ;  United  Merthyr  Co.,  15  Eq.  46  ; 
Job  V,  Potton,  20  Eq.  84,  97 ;  Ashton 
r.  Stock,  6  Ch.  D.  719,  727  ;  Brown  v. 
Dibbs,  25  W.  R.  776  ;  Elias  v.  Griffith, 
8  Ch.  D.  529  ;  Trotter  v,  Maclean,  13 
Ch.  D.  574,  586  ;  Livingstone  v.  Raw- 
yards  Co.,  5  A.  C.  25,  34,  40 ;  Joicey 
V,  Dickinson,  45  L.  T.,  N.  S.  643  ; 
Tucker  v.  Linger,  21  Ch.  D.  29 
(affirmed    8    A.    C.    508) ;   Peruvian 


Guano  Co.  r.  Dreyfus,  1892,  A.  C. 
175,  n. ;  Dreyfus  r.  Peruyian  Guano 
Co.,  42  Ch.  D.  77.  See  also  Hmter  r. 
Gibbons,  1  H.  &  N.  466 ;  Powell  f. 
Aiken,  4  E.  &  J.  359. 

*  Trotter  v,  Maclean,  13  Ch.  D.  674, 
586.  In  this  case  one  of  four  trustees 
had  actual  knowledge ;  and,  it  being 
his  duty  to  impart  it,  knowledge  was 
imputed  to  the  others :  see  pp.  585, 
588. 

*  For  the  form  of  the  order,  see 
Powell  V.  Aiken,  4  K,k  J,  359,  360 ; 
Job  V.  Potton,  20  Eq.  99 ;  Hilton  r. 
Woods,  Set.  578, 679 ;  Jegon  r.  Vivian, 
6  Ch.  762,  Set.  578  ;  Ashton  r.  Stock, 
Set.  679. 
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they  were  taken;  and  that,  in  the  circumstances,  the  best 
estimate  of  that  value  was  a  sum  calculated  at  the  rate  of  the 
royalty  paid  by  the  lessees  of  B.  under  their  lease.^  And,  in 
another  case,  an  honest  wrongdoer  was,  on  similar  principles, 
in  addition  to  the  above-mentioned  allowances,  held  entitled 
to  an  aUowance  for  carrying  to  market." 
If,  on  the  other  hand,  the  defendant  in  an  action  for  an  Account— no 

colour  of 

account  has  acted,  as  it  has  been  described,  ''  without  any  right— negli- 
colour  of  title;"  or  *'in  a  manner  wholly  unauthorised  ^^"°®' 
and  unlawful;"  or  if  his  conduct  has  been  "negligent"  or 
*'  wilful ;  "  he  has  usually  been  held  not  entitled  to  an  allow- 
ance for  getting  and  severing.^  Thus,  where  the  mortgagor 
of  a  mine  worked  into  his  neighbour's  mine ;  and  the  mort- 
gagees entered  into  possession,  and  continued  the  workings, 
but  without  knowing  that  they  were  wrongful;  an  inquiry 
was  directed  to  ascertain  the  value  at  the  pit's  mouth  of  all 
the  coal  abstracted  by  the  mortgagees ;  allowing  them  the 
expense  of  bringing  to  bank,  but  not  of  getting  and  severing.^ 
So,  where  a  mine  was  vested  in  trustees  without  power  to 
lease  it ;  and  the  owner  of  an  adjoining  mine  commenced  to 
work  into  the  trustees'  mine,  in  the  bond  Jide  belief  that  he 
was  about  to  obtain  a  lease  from  them  ;  and  notice  was  sub- 
sequently given  to  the  adjoining  owner,  that  no  lease  could 
be  granted ;  it  was  held,  that,  in  respect  of  workings  subsequent 
to  the  date  of  the  notice,  the  adjoining  owner  could  only  be 
allowed  the  expense  of  bringing  to  bank.^  So  where  the 
lessees  of  a  mine  removed  pillars  in  breach  of  a  covenant 
to  leave  them ;  and  the  lessor  could  himself  have  worked  them 


^  Liyingstone  v.  Bawyards  Co.,  6 
A.  C.  25.  See  also  Peruvian  Guano 
To.  V.  Dreyfus,  1892,  A.  C.  175,  n., 
1 76,  n. ;  Dreyfus  t?.  Peruvian  Guano 
Co.,  tup. ;  and  cf.  Taylor  v,  Mostyn, 
83  Ch.  D.  226,  cited  on  next  page. 

»  Brown  v.  Dibbs,  25  W.  R.  776. 

>  Powell  r.  Aiken,  4  K.  &  J.  348 ; 
Tilynvi  Co.  v.  Brogden,  11  Eq.  188 ; 
Phillips  T.  Homfray,  6  Ch.  770,  776, 
780 ;  44  Ch.  D.  701,  702  ;  1892, 1  Ch. 
470  ;  Job  V.  Potton,  20  Eq.  97  ;  Bccl. 
Lomins.  r.  N.   E.  R.  Co.,  4  Ch.  D. 


845,  868 ;  Thomas  r.  Atherton,  10  ib 
200,  202;  Trotter  r.  Maclean,  13  ib. 
574,  587 ;  Joicey  v.  Dickinson,  45 
L.  T.,  N.  S.  643 ;  Tucker  r.  Linger, 
21  Ch.  D.  29  (affirmed  8  A.  C.  508). 
For  the  form  of  the  order,  see  Llynvi 
Co.  V.  Brogden,  11  Eq.  191,  Set.  572  * 
Phillips  V.  Homfray,  6  Ch.  775,  776. 

*  See  Powell  v.  Aiken,  4  K.  &  J. 
348.  See  the  observations  on  thiR  case 
in  Llynvi  Co.  v.  Brogden,  11  Eq.  191. 

»  Trotter  t>.  Maclean,  13  Ch.  D.  574. 
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Account — 

intentional 

fraud. 


Equitable 
rules  pro- 
bably now 
applicable  in 
all  cases. 


Stranger 
working  by- 
authority  of 
mortgagee. 


at  the  expiration  of  the  lease/  if  they  had  been  left;  it  was 
held,  that  the  royalty  payable  under  the  lease  was  not  the 
measure  of  the  lessees'  liability.  They  were  held  liable  for  the 
full  value  of  the  minerals  removed ;  allowing  the  expense  of 
bringing  to  bank,  but  disallowing  the  expense  of  getting  and 
severing,^ 

If  the  wrongdoer  is  guilty  of  intentional  fraud,  and  his 
conduct  amounts  to  larceny,  his  position,  in  an  action 
for  an  account,  is  not  more  disadvantageous.  No  doubt 
there  are  cases  apparently  deciding,  that,  where  the  wrong- 
doer is  guilty  of  larceny,  he  is  disentitled  not  merely  to 
an  allowance  for  getting  and  severing,  but  to  an  allow- 
ance for  bringing  to  bank.^  And  there  are  dicta  in  other 
cases,  which  are  actually  or  apparently  to  the  same  effect.^ 
But  any  decisions  or  dicta  to  that  effect  must  now  be  treated 
as  overruled.*    , 

It  is  absurd  that  the  measure  of  damages  should  to  any 
extent  depend  upon  the  shape  in  which  the  remedy  is  capable 
of  being,  or  is,  pursued;  and  it  is  submitted  that,  at  the 
present  day,  whether  the  plaintiff  sues  in  trover,  or  trespass, 
or  for  money  had  and  received,  the  equitable  rules  would  be 
held  exclusively  appHoable,  and  the  measure  of  damages  would 
be  held  to  depend  solely  upon  whether  the  defendant  acted 
hondjide  or  jnaldfide.^ 

Where  the  minerals  in  question  formed  part  of  a  property 
in  mortgage ;  and  the  mortgagee  had  no  right  to  work  them, 
and  was  bound  to  account  for  their  value  without  obtaining 


1  Taylor  r.  Mostyn,  33  Ch.  D.  226 : 
cf.  Livingstone  t*.  Rawyards  Ck).,  5 
A.  C.  25,  cited  on  preceding  page. 
See  further,  as  to  Taylor  v.  Mostyn, 
a7itej  pp.  95,  231. 

»  See  Plant  v,  Stott,  21  L.  T.,  N.  S. 
106 ;  where  an  account  was  directed 
of  the  "full  market  value"  of  the 
severed  minerals.  From  the  short 
form  of  the  decree  in  Bell  v.  Joell, 
given  in  Seton  (p.  575),  all  allowances 
would  seem  to  have  been  there  also 
excluded. 

»  See  Hilton  v.  Woods,  4  Eq.  440, 
jm-  MaUns,  V.-C. ;   Jegon  r.  Vivian, 


6  Ch.  761,  762,  per  Lord  Hatherlcy; 
United  Merthyr  Co.,  16  Eq.  47,  n. ; 
Job  V.  Potton,  20  Eq.  91,  97,  per 
Bacon,  V.-C. ;  Livingstone  r.  Baw- 
yards  Coal  Co.,  5  A.  C.  34,  39,  per 
Lords  Hatherley  and  Blackbom. 

<  See  Trotter  v,  Maclean,  13  Ch.  D. 
686,  per  Fry,  J. ;  Joioey  v,  DickiDson, 
45  L.  T.,  N.  S.  643,  per  Baggallay, 
Lush,  and  Lindley,  L.  JJ.  See  also 
Bulli  Coal  Co.  v,  Osborne,  99  A.  C.  351. 

'  See  and  consider  Peruvian  Guano 
Co.  r.  Dreyfus,  1892,  A.  C.  175,  n., 
176,  n.,  per  Lord  Macnaghten. 
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any  allowances;^  a  stranger  professing  to  work  under  his 
authority  was  held  to  stand  in  the  same  position.^  But  the 
decision  is  of  at  least  doubtful  correctness.^ 

The   value   of  minerals  wrongfully   abstracted    should   be  Date  as  at 
calculated  as  at  the  date  of  the  abstraction.*  to^l^^Jlcr 

Where  the   wrongdoer  might  otherwise,  in  accounting,  be  ^*®*^- 
entitled  to  allowances,  he  may  possibly  disentitle  himself,  if  damage, 
he  has  worked  in  such  a  manner  as  to  seriously  injure   the 
rest  of  the  plaintiff's  mine.^    And  it  is  quite  clear,  that  the 
wrongdoer    may  now    be    made  directly  liable  for  all  conse- 
quential injury  which  may  be  caused ;  whether  by  reason  of 
subsidence  ;  ^  or  by  reason  of  the  rest  of  the  plaintiff's  minerals 
being  rendered  unworkable,  or  useless ;  "^  or  otherwise.^     So,  if 
the  result  of  the  wrongdoer's  conduct  is  to  remove  a  barrier, 
and  thereby  render  the  plaintiff's  mine  liable  to  be  invaded  by 
water,  the  plaintiff  may  be  entitled  to  additional  damages  for 
this  indirect  injury.*     However,  if,  as  the  result  of  the  wrong- 
doer's  conduct,   a   barrier  is  removed,  and  compensation  is 
recovered  for  the  act  of  trespass,  the  wrongdoer's  liability  in 
respect  of  it  is  at  an  end.     He  cannot  be  made  liable  in  respect 
of  a  subsequent  influx   of  water  through  the  aperture.    For 
he  incurs  no  obligations  in  consequence  of  his  mere  omission 
to  close  it  up.^^ 


1  See,  as  to  this  highly  punitiye 
remedy  in  the  case  of  a  mortgagee, 
antSj  p.  94. 

<  Hood  V.  Easton,  2  Giff.  692,  699 
—701. 

'  See  S.  0.  on  appeal,  2  Jnr.,  N.  S. 
917,  918. 

*  See  Ldvingstone  v,  Bawyards  Ck>., 
5  A.  C.  at  39,  40,  per  Lord  Blackburn. 
See  forms  of  orders  in  Seton  at  p.  579, 
and  15  Eq.  46. 

*  Powell  t?.  Aiken,  4  K.  &  J.  343.  jper 
Wood,  V.-C. 

"  See  Hunt  v,  Peake,  Job.  705 ; 
PhiUips  V.  Homfray,  6  Ch.  776,  781  ; 
Livingstone  v.  Rawyards  Coal  Co.,  5 
A.  C.  25,  31  ;  Trinidad  Asphalt  Co.  v, 
Ambard,  1899,  A.  C.  694. 

T  See  Jegon  v.  Vivian,  6  Ch.  742, 
7.59,  762. 

^  See   Kelson  v.  Bridges,  2  Beay. 


244  ;  Plant  v.  Stott,  21  L.  T.,  N.  8. 106. 
In  Jegon  v.  Vivian,  «v^.,  a  general 
inquiry  was  directed  as  to  the  damages 
which  the  plaintiff  had  sustaioed  by 
reason  of  the  defendant's  workings. 
For  the  form,  see  Set.  578.  See  also 
Bell  V.  Joell,  Set.  575  ;  Llynvi  Co.  v, 
Brogden,  11  Eq.  192,  Set.  579 ; 
Phillips  V.  Homfray,  6  Ch.  776,  781  ; 
Williams  v.  Raggett,  25  W.  R.  874, 
Set.  500.  The  law  was  laid  down  the 
other  way  in  PoweU  v.  Aiken,  sup. 
(see  p.  351)  ;  but  this  was  before  Lord 
Cairns'  Act  and  the  Judicature  Acts. 

•  Plant  V.  Stott,  sup. ;  Bccl.  Comma. 
V.  N.  E.  R.  Co.,  4  Ch.  D.  845,  867, 868  ; 
Taylor  «.  Mostyn,  33  Ch.  D.  226  :  cf . 
Jegon  r.  Vivian,  6  Ch.  759  ;  and  see 
the  first  inquiry  in  the  minutes,  p.  762. 

»  Clegg  V.  Dearden,  12  Q.  B.  576. 
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Unsaleability 
of  mineralfl. 


Trade 
4Ulowance8. 


The  mere  circumstance,  that  the  injured  party  could  not 
have  sold  the  severed  minerals,  but  could  only  have  consumed 
them  upon  the  premises  beneath  which  they  lay,  does  not 
affect  the  measure  of  damages.^  But  it  may  be  otherwise,  if 
he  could  not  have  got  them,  or  could  only  have  got  them  at 
a  ruinous  expense.^ 

Under  an  order  allowing  **  actual  costs  and  expenses ;  "  or 
"  disbursements ;  "  ®  or,  it  seems,  ''just  allowances  ; "  *  profit 
or  trade  allowances  will  not  be  included. 


Tenant  for 
life  or  yeara. 


(8)  Mode  of  Dealing  with  Proceeds. 

Where  during  the  possession  of  a  tenant  for  life  or  years, 
who  is  entitled  to  work  minerals,^  they  are  severed  bj  a 
stranger,  the  damages  recoverable  against  him^  will  belong 
absolutely  to  such  tenant  for  life  or  years.^  His  right  thereto 
cannot  be  affected  by  the  circumstances,  that  he  might  not 
himself  have  worked  the  minerals  during  the  period  of  his 
interest ;  and  that,  if  he  had  not  done  so,  they  would  have 
devolved  as  part  of  the  inheritance  upon  the  remainderman  or 
reversioner.^  Where  during  the  possession  of  a  tenant  for  life 
or  years,  who  is  not  entitled  to  work  minerals,*  they  are 
severed  by  a  stranger,  the  damages  recoverable  against  him* 
will  be  dealt  with  as  follows : — li,  at  the  time  of  the  severance, 
there  is  not  any  person  in  esse  entitled  to  an  estate  of  in- 
heritance in  reversion  or  remainder  in  the  mines  or  quarries, 
the  proceeds,  or  the  amount  to  be  accounted  for,  will  be 
invested  and  dealt  with  as  part  of  the  corptis  of  the  estate.^^ 
And  it  seems,  that  during  the  possession  of  the  tenant  for  life 
or  years,  the  income  will  not  be  accumulated,  but  will  be  paid 
to  him ;  he  not  having  done  anything  to  disentitle  himself  to 
receive  it.^^    With  this  exception,  the  principles  applicable  to 


CJo 


Ashton  V.  Stock,  6  Ch.  D.719, 726. 

See  Livingstone  v.  Rawyarda  Goal 

6  A.  C.  26  ;  ants,  pp.  590,  691. 

United  Merthyr  Co.,  16  Bq.  46. 

See  p.  49. 

See  ante,  pp.  62,  63,  72. 

Ante,  pp.  689  et  seq. 

See  Be  Barrington,  33  Ch.  D.  527. 

See  AttenoU  t?.  Stevens,  1  Taunt. 


183. 


0  See  anU,  pp.  65,  66,  68,  69. 

^  See  and  consider  Bewick  r.  Whit- 
field, 3  P.  Wms.  267. 

1^  See  and  consider  Bagot  r.  Bagot, 
32  Beay.  609,  619.  The  only  reason  in 
this  and  similar  cases  for  refusing  to 
allow  the  tenant  for  life  or  years  to 
receive  the  income  is  that  he  is  a 
wrongdoer.  See  also  Bell  r.  Wilson, 
1  Ch.  309. 
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determine  the  mode  of  dealing  with  the  amount  recovered 
in  respect 'of  wrongful  workings  by  a  tenant  for  life  or  years  ^ 
seem  equally  to  apply  where  the  severance  is  the  act  of  a 
stranger.^ 

It  has  been  said,  that,  where  copyhold  minerals  are  severed  Copyholder. 
by  a  stranger,  the  damages  recoverable  against  him  should  be 
divided  in  equal  shares  between  the  lord  and  the  copyholder.® 

(e)  Injunction — Receiver  and  Manager. 

The  injured  party  may  also,  in  general,  have  an  injunction  Injunction. 
to  restrain  the  future  working  or  abstraction.^  Prior  to  the 
Judicature  Act,  1873,  fine  distinctions  were,  in  cases  of  trespass, 
drawn  between  the  right  to  restrain  a  person  who  was  in 
possession,  and  a  person  who  was  not  in  possession  ;  and 
between  the  right  to  restrain  a  person  not  in  possession  who 
was  a  mere  trespasser,  and  a  person  not  in  possession  who 
acted  under  a  colour  of  right.^  But  there  was  usually^  no 
difficulty  in  obtaining  an  injunction,  where  mines  were  being 
wrongfully  worked,  or  minerals  wrongfully  abstracted;''    the 


*  Ante^  pp.  74 — 76. 

*  lU  Barrington,  33  Ch.  D.  527 : 
consider  Gresley  v.  Monsley,  3  De 
G.  F.  &  J.  433,  445,  446  ;  and  see 
Garth  t?.  Cotton,  2  L.  C.  970. 

*  A.-G.  V.  Tomline,  15  Ch.  D.  152, 
per  Fry,  J.  But  see  S.  C.  at  p.  154, 
ptir  Jessel,  M.  R. 

'  Trinidad  Asphalt  Co.  r.  Ambard, 
1899,  A.  C.  694. 

«  See  Haigh  v.  Jaggar,  2  Coll.  231, 
235;  Stanford  r.  Hurlstone,  9  Ch, 
116. 

*  It  was  ref  ased  in  Haigh  v.  Jaggar, 
mtp.  But  there  the  defendants  had 
been  working  for  a  considerable  time 
before  the  application  was  made : 
there  was  a  question  of  title  Inyolyed 
which  the  plaintiffs  were  proceeding 
simultaneously  to  determine  at  law 
(see  Haigh  v.  Jaggar,  16  M.  &  W.  625, 
3  Ezch.  54  ;  ante^  p.  249)  ;  and  it  was 
not  suggested  that  the  defendants  were 
working  nnskilfnUy,  or  that  they  were 
insolyent.   It  was  also  ref  used  by  Lord 


Thurlow:  see  the  case  mentioned  in 
Crockford  v.  Alexander,  15  Ves.  138. 
But  afterwards  he  changed  his  opinion, 
and  granted  it :  see  the  statements  in 
Mitchell  V.  Dors,  6  Ves.  147 ;  Smith  v. 
CoUyer,  8  ib.  90 ;  Thomas  t?.  Oakley, 

18  ib.  186 ;  Lowndes  r.  Bettle,  jtup, 
454  ;  and  see  Flamang's  Case,  7  Ves. 
308. 

1  MitcheU  v.  Dors,  6  Ves.  147 ; 
Flamang's  Case,  7  ib.  308  ;  Smith  r. 
CoUyer,  8  ib,  90 ;  Grey  v,  Northum- 
berland, 17  ib.  282  ;  Norway  v.  Rowe, 

19  ib.  147;  Field  r.  Beaumont,  1 
Swanst.  208 ;  Jefferys  v.  Smith,  1 
J.  &  W.  302  ;  Parrott  v.  Palmer,  3 
M.  k  E.  632;  Thomas  r.  Jones,  1 
Y.  &  C.  C.  C.  510,  526  ;  Powell  r. 
Aiken,  4  E.  &  J.  343  ;  Hunt  r.  Peake, 
Joh.  705  ;  Wilson  v.  Grey,  3  Eq.  121 ; 
HUton  V.  Woods,  4  Eq.  432  ;  Wright  r. 
Pitt,  12  Eq.  417  ;  Phillips  v.  Homfray, 
6  Ch.  776  ;  Ashton  r.  Stock,  6  Ch.  D. 
719,  725  ;  cases  of  mines  :  Cowper  r. 
Blake,  17  Ves.  128  ;  Thomas  r.  Oakley, 

38—2 
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consequences  of  refusing  it  being  usually  irreparable,^  and 
mining  operations  being  considered  a  species  of  trade.'  And 
that  Act  expressly  provides,  that  an  injunction  may  be  obtained, 
whether  the  person  against  whom  such  injunction  is  sought  is 
or  is  not  in  possession  under  any  claim  of  title  or  otherwise ; 
or  (if  out  of  possession)  does  or  does  not  claim  a  right  to  do 
the  act  sought  to  be  restrained  under  any  colour  of  title  ;  and 
whether  the  estates  claimed  by  both  or  by  either  of  the  parties 
are  legal  or  equitable.^  And  it  is  not  necessary  for  a  plaintiff 
to  wait  until  a  trespass  is  actually  committed.  He  may  obtain 
an  injunction  upon  a  threat  to  commit  it.* 

It  may  be  proper,  in  a  case  of  disputed  title,  instead  of 
granting  an  injunction,  to  appoint  a  receiver  and  manager.*^ 


Inspection  of 
property  may 
usually  be 
had. 


({)  Discovery, 

A  litigant,  who  has  a  prima  facie  case,  may  usually  obtain, 
on  interlocutory  application,  an  order,  giving  himself  and  his 
agents  liberty  at  all  reasonable  times  to  inspect  his  neigh- 
bour's property,  for  the  purpose  of  ascertaining  whether  his 
own  mine  has  been  encroached  upon.  And,  as  ancillary 
thereto,  he  may,  in  proper  cases,  obtain  liberty  to  measure  and 
dial ;  to  make  sections,  plans,  and  surveys ;  to  use  the  neigh- 
hour's  shafts  and  machinery ;  to  remove  obstructions  to  the 
inspection;  and,  for  the  latter  purpose,  to  break  up  the 
neighbour's  soil  And  the  neighbour  will  be  ordered  to  give 
all  reasonable  facilities  in  the  way  of  ventilation  and  otherwise 
for  effectuating  those  objects.  Prior  to  the  Judicature  Acts^ 
Courts  of  equity,  by  virtue  of  their  original  jurisdiction ;  ®  and 


18  ib.  184  ;  Ackroyd  r.  Briggs,  IS 
L.  T.,  K.  S.  521  ;  cases  of  quarries 
or  stones. 

1  See  Flamang*s  Case,  svp. ;  Cowper 
V,  Blake,  gup. ;  Thomas  t*.  Oakley,  »up. 

'  See  Jefferys  v.  Smith,  suj). ;  see 
also  a7tte^  p.  73,  n.^,  and  other  cases 
there  cited. 

»  S.  25,  sub-s.  8. 

*  See  Gibson  v.  Smith,  2  Atk.  182  ; 
Wilson  V.  Grey,  3  Eq.  121.  See  Judi- 
cature Act,  1873,  8.  25,  sub-s.  8.  For 
the  form  of  the  injunction,  see  Lons- 
dale V.  Curwen,  3  Bligh,  168,  n.,  170,  n. ; 


Walker  «:.  Fletcher,  i*.  172,n.;  Baynton 
r.  Leonard,  Set.  576  ;  Powell  r.  Aiken. 

4  E.  &  J.  360  ;  Hansel  r.  Bvans,  Femb. 
1st  ed.  263  ;  Bell  r.  Joell,  bet.  .'>75 ; 
Crayen  r.  Kaye,  Set.  677. 

«  See  Haigh  r.  Jaggar,  2  Coll.  231, 
238,  239. 
^  See  Eynaston  r.  East  Ind.  Co., 

5  Swanst.  248,  262  ;  East  Ind.  Co.  r. 
Kynaston,  3  Bl.  153  ;  Lonsdale  r. 
Curwen,  ib.  168,  n.,  171,  n..  Set.  577 ; 
Walker  r.  Fletcher,  3  Bl.  172,  n. ; 
Lewis  I'.  Marsh,  8  Ha,  97 ;  A.-G.  r. 
Chambers,  12  Bear.  159.    Set.  576; 
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Goarts  of  law,  under  section  58  of  the  Com.  Law  Proc.  Act, 
1854 ;  ^  were  in  the  habit  of  making  orders  for  those,  or  most  ^ 
of  those,  purposes.  And  similar  orders  have  been  made  under 
the  Judicature  rules.^  Time  will  usuall}',  if  asked  for,  be  given 
to  answer  the  evidence  of  the  applicant.^  But  a  mere  denial 
of  the  encroachment,  without  actual  disproof,  is  usually  imma- 
terial ;  the  right  in  question  not  depending  on  the  balance  of 
testimony,  but  on  the  circumstance  that  by  its  exercise  the 
fact  of  the  encroachment  will  be  best  ascertained.^ 

The  applicant  will,  however,  usually  have  to  submit  to  the  But  terms 
following,  or  most  of  the  following,  terms : — He  will  usually  ^  Imp^^ 
be  obliged  to  give  a  reasonable  notice  in  writing,  stating  the 
time  at  which  he  proposes  that  the  inspection  shall  take  place, 
and  the  names  and  descriptions  of  the  persons  whom  he 
proposes  as  his  agents  for  that  purpose.  He  will  not  be 
allowed  to  appoint  agents  to  whom  his  neighbour  may  reason- 
ably object.  He  will  not  be  allowed  to  inspect  except  for  the 
purpose  of  ascertaining  the  fact  of  the  encroachment.  His 
neighbour  will  usually  be  allowed  to  attend  the  inspection.  He 
will  only  be  allowed  to  remove  obstructions  when  the  removal 
can  take  place  without  danger  to  life  or  health.  He  will  not 
be  allowed  to  do  unnecessary  damage  to  his  neighbour's 
property  or  operations.  He  will  usually  have  to  make  good 
all  damage  which  his  neighbour  may  sustain ;  and  he  may 
be  obliged  to  give  security  that  he  will  do  so.  And  he  will 
sometimes  have  to  bear  the  costs  of  the  inspection  in  any 
event.® 


Bennitt  r.  Whitehonse,  28  Beay.  119, 
122,  123,  Set.  576  ;  Ennor  r.  Barwell, 
1  De  G.  F.  &  J.  629;  Whaley  r. 
Braucker,  10  Jar.,  N.  S.  535  ;  Phillips 
r.  Homfray,  6  Ch.  776. 

i  17  &  18  Vict.  c.  125  :  see  Bennett 
r.  Griffiths,  3  £.  &  £.  467  ;  Set.  576. 

^  Liberty  to  break  up  the  neigh- 
boar's  soil  nras  not  given  before  the 
Jud.  rules :  see  Lnmb  v.  Beaumont, 
27  Ch.  D.  366. 

'  See  Cooper  v.  Inoe  Hall  Co.,  W. 
N.  1876,  p.  24  ;  Lumb  v,  Beaumont, 

*  See  Whaley  r.  Braucker,  ttup. 

*  See    Bennitt   v.   Whitehouse,    28 


Beav.  119,  122,  123;  Cooper  r.  Ince 
Hall  Co.,  W.  N.  1876,  p.  24.  See, 
however,  Whaley  t%  Braucker,  tup. 
536,  536;  where  V.-C.  Kindersley 
said  he  would  not  have  made  the 
order,  if  a  plan  had  been  produced, 
showing  the  state  of  the  mine ;  and 
the  neighbour  had  acknowledged  its 
correctness,  and  submitted  to  an 
interlocutory  injunction  against 
encroaching. 

<^  As  to  the  removal  of  obstructions, 
see  Walker  r.  Fletcher,  3  Bli.  178,  n. ; 
Ennor  r.  Barwell,  1  De  G.  F.  &  J.  630 
— 532  (varying  on  appeal  an  order 
of  V.-C.  Stuart) ;  Bennett  r.  Griffiths, 
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title  deeds. 


Discovery  of 
title. 


A  litigant  may  also,  in  a  proper  case,  obtain  inspection  of 
his  neighbour's  lease  for  the  purpose  of  seeing  from  the  parcels 
and  plan  where  his  boundaries  are.^ 

And  where  a  defendant,  while  denying  the  plaintiff's  title, 
sets  up  no  title  in  himself,  he  may  be  required  to  state  under 
what  document  or  authority  he  claims  the  right  to  work.^ 


Release. 


Stat,  of 
Limitations. 
— generally. 


(rj)  Loss  of  Remedy, 

It  need  hardly  be  said,  that  a  release  in  respect  of  the 
wrongful  abstraction  of  minerals  is  no  defence  to  proceedings 
for  an  act  of  wrongful  abstraction,  of  which  the  plaintiff  was 
ignorant  when  he  executed  the  release.^ 

If  six  years  have  elapsed  since  the  wrongful  abstraction  was 
committed,  and  no  steps  have  been  taken  in  the  meantime 
to  obtain  compensation,  the  injured  party  will,  in  general,  be 
barred  of  his  remedy  by  the  Statute  of  Limitations/  And, 
although  tlie  Statute  was  enacted  with  reference  to  actions  of 
trespass,  strictly  so  called,  it  equally  applies  to  proceedings  in 
a  Court  of  conscience  in  respect  of  a  trespass/  In  like 
manner,  in   the   case  of  a  continuing  trespass,  an   account 


3  E.  &  £.  467,  470 ;  Lumb  r.  Beau- 
mont, 27  Ch.  D.  356 :  as  to  giving 
security,  see  Bennett  r.  Griffiths,  svjk  : 
and,  as  to  costs,  see  Mitchell  r.  Darley 
Main  Colliery  Co.,  10  Q.  B.  D.  457 
(which,  for  the  purposes  of  appeal, 
are  in  the  discretion  of  the  Court,  i5.). 
And,  generally,  as  to  the  propositions 
in  the  text,  and  for  forms  of  orders 
to  inspect  land,  see  the  same  cases ; 
and  also  Lonsdale  v.  Cnrwen,  3  Bli. 
168,  n.,  171,  n.,  Set.  577  ;  Lewis  r. 
Marsh,  8  Ha.  100,  Set.  577 ;  A.-G.  r. 
Chambers,  12  Beav.  160,  Set.  576; 
Baynton  r.  Leonard,  Set.  576  ;  Ben- 
nitt  r.  Whitehouse,  28  Beav.  122, 
123,  Set.  576 :  Hilton  r.  Woods,  Set. 
578,  579 ;  Mansel  r.  Evans,  Pemb. 
Ist  ed.  263;  Cooper  r.  Ince  HaU 
Co.,  W.  N.  1876,  p.  24  ;  Wall  r.  Dunn, 
Set.  574.  And  for  the  form  of  an 
interlocutory  order  obliging  the  defen- 
dant to  keep  an  account  of  the  work- 
ings ;  and,  in  the  event  of  the  plaintiff 
succeeding,    to  furnish  particulars  of 


the  royalty  rendered  to  the  lessor; 
and  for  liberty  for  the  plaintiff,  in  the 
like  event,  to  verify  the  accounts  by 
inspection  of  the  defendant's  books: 
see  Oakley  r,  Glan-y-PwU  Co.,  Set 
Srd  ed.  903. 

*  Wayne's,  &c.,  Co.  r.  Powell's,  &c., 
Co.,  W.  N.  1880,  pp.  141,  159.  See 
also  ante,  p.  581,  n.  *, 

'  Cayley  r.  Sandycrof t,  &c.,  Co.,  33 
W.  R.  677. 

»  Eccl.  Comms.  r.  N.  B.  R.  Co..  4 
Ch.  D.  845. 

*  Denys  r.  Shuckburgh,  4  Y.  &  C. 
Eq.  Ex.  42;  Hunter  r.  Gibbons,  1 
H.  &  N.  459 ;  Hood  t.  Easton,  2  Jnr., 
N.  S.  917  ;  Dawes  r.  Bagnall,  23  W.  R. 
690  ;  Eccl.  Comms.  r.  N.  E.  R.  Co.,  4 
Ch.  D.  845,  857,  858.  The  statute  in 
question  is  21  Jac.  1,  c.  16,  s.  3. 

^  See  Trotter  r.  Maclean,  13  Ch.  D. 
574,  584  ;  Gibbs  v.  Guild,  9  Q.  B.  D. 
67  ;  Bulli  Coal  Co.  v.  Osborne,  1899, 
A.  C.  351. 
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cannot,  in  general,  be  carried  back  further  than  six  years.^ 
And  the  right  to  plead  the  Statute  is  probably  not  affected  by 
the  circumstance,  that  the  wrongdoer  acted  under  the  authority 
of  a  person  who  could  not  himself  have  pleaded  it  ;  as,  for 
instance,  a  mortgagee.^  With  respect,  however,  to  a  con- 
tinuing trespass,  it  has  been  decided,  that,  where  the  amount 
wrongfully  abstracted  has  been  proved,  the  onus  lies  on  the 
wrongdoer  to  show  what  part  of  it  was  not  taken  within  the 


SIX  years. 


8 


However,  an  account  will  be  carried  back  further  than  six  Concealed 
years,  if  the  injured  party  can  show,  that  the  abstraction  was 
intentional ;  and  that  steps  were  taken  to  conceal  either  the 
fact  of  the  abstraction,^  or  its  extent.^  No  doubt  in  Imperial, 
dtc.j  Co.  v.  London^  dc,  Co}  Martin,  B.,  said :  "  It  constantly 
happens  that  the  owner  of  a  coal  mine  takes  coal  from  an 
adjoining  mine,  and  by  fraud  prevents  its  being  found  out 
for  more  than  six  years,  yet  that  is  no  answer  to  the  Statute 
of  Limitations."     But  this  statement  cannot  be  supported.'^ 

In  Re  Astley,  dc,  Co.  and  Tyldesley,  dtc,  Co.^  a  Divisional  Fraud  with- 
Court®  decided,  that,  in  order  to  avoid  the  application  of  the  tocon^*1tf 
Statute,  it  was  essential  to  show  that  the  wrongdoer  had  been 
guilty,  not  merely  of  fraud,  but  of  concealed  fraud.  This  case 
adopted  the  views  expressed  in  a  long,^®  and  (with  one  excep- 
tion^) an  unbroken,  line  of  previous  cases ;  and  followed  the 
analogous  decisions  as  to  concealed  fraud  under  section  26  of 


»  Dean  r.  Thwaite,  21  Beav.  621 ; 
Aahton  p.  Stock,  6  Ch.  D.  719,  726 ; 
Trotter  r.  Maclean,  tup.  See  also 
Thomas  r.  Atherton,  10  Ch.  D.  202. 

*  See  Hood  r.  Easton,  gup. ;  where,  on 
appeal,  the  Lords  Justices  apparently 
disapproved  the  decision  on  this  point 
of  V.-C.  Stuart,  as  reported,  2  Giff.  692. 
See,  as  to  a  mortgage,  ante^  p.  94. 

*  Dean  r.  Thwaite,  21  Beay.  621 ; 
Trotter  r.  Maclean,  13  Ch.  D.  574, 
585. 

*  See  Denys  v.  Shnckburgh,  4  Y.  & 
C.  Eq.  Ex.  53;  Dean  v,  Thwaite, 
tup,  623  ;  Hunter  v.  Gibbons,  1  H.  & 
N.  459 ;  Dawes  v.  Bagnall,  28  W.  R. 
690;  Trotter  r.  Maclean,  sup.  584. 
See  also  Gibbs  r.  Gaild,  8  Q.  B.  D. 


296  ;  9  ib.  59. 

*  See  Trotter  r.  Maclean,  mp,  585. 
In  Dawes  v.  Bagnall,  sup,^  an  omission 
by  the  defendants  to  mark  the  illegal 
workings  in  their  working  plans  was 
considered  insufficient  to  constitute  a 
case  of  concealed  fraud. 

«  10  Exch.  42,  43. 

^  Except  perhaps  in  cases  where  the 
taking  itself  was  innocent. 

8  68  L.  J.  Q.  B.  252. 

0  Bruce  and  Ridley,  JJ. 

^0  See  the  cases  cited  in  n.  \  sup. 

"  Eccl.  Comms.  v,  N.  E.  R.  Co.,  4 
Ch.  D.  845,  per  Malins,  V.-C,  of 
which  the  Divisional  Court  disap- 
proved. 
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the  Act  3  &  4  Will.  4,  c.  27.^  However,  in  BuUi  Coal  Co.  v. 
Osboi'Tie,^  a  case  in  the  Privy  Council,  it  was  decided,*  that  the 
Statute  had  no  application  where  coal  had  furtively  for  a 
series  of  years  been  taken  by  means  of  a  wilful  and  secret 
underground  trespass,  and  no  laches  was  attributable  to  the 
injured  party;  and  that  it  was  immaterial,  whether  or  not  the 
wrongdoer  took  active  steps  to  prevent  detection.  It  is  respect- 
fully submitted,  that  the  latter  decision  cannot  be  defended  on 
legal  grounds.^  That  it  is  a  decision  in  accordance  with  natural 
justice  cannot,  however,  be  doubted.  An  abstraction  of  minerals 
differs  widely  from  other  trespasses.  The  injured  party  may 
frequently  be  ignorant,  and  nothing  may  happen  to  excite  his 
suspicion,  that  his  minerals  are  being  abstracted.^ 

In  EccL  Comms.  v.  N,  E.  JR.  Co.^  it  was  decided  by 
Malins,  Y.-C,  that,  if  the  injured  party  can  show,  that  he 
could  not  have  discovered  the  wrongful  act  earlier  than  a 
particular  period,  and  that  he  did  not  neglect  to  use  reason- 
able diligence,^  the  Statute  will  only  begin  to  run  from  the 
date  of  such  period.  Although  there  is  no  fraud  in  fact,  yet 
''  for  the  purposes  of  the  statute  the  breaking  of  bounds  into 
a  neighbour's  colliery  must  be  considered  a  fraudulent  act"^ 
There  is,  however,  no  foundation  for  this  proposition ;  and  it 
must  be  treated  as  overruled.^  ''  There  is  nothing  in  prin- 
ciple, or  in  authority,  or  in  the  exigencies  of  public  policy, 
to  require  that  the  same  measure  of  justice  or  injustice  should 
be  meted  out  to  all  trangressors  alike,  ignorant  or  wilfiil, 
innocent  or  fraudulent.**  ^^ 


1  It  was  held  in  the  same  case  that 
a  submission  to  arbitration  did  not 
per  te  exclude  the  right  to  plead  the 
Statute. 

«  1899,  A.  C.  361. 

B  Per  Lords  Macnaghten,  Morris, 
and  James  of  Hereford. 

*  Observations  of  Lord  Hatherle)'  in 
Livingstone  tr.  Rawyards  Coal  Co.  (6 
A.  C.  25,  34  ;  ante^  p.  591)  were  relied 
on  ;  see  1899,  A.  C.  362.  But  it  is  not 
easy  to  see  why ;  as  his  lordship  was 
only  dealing  with  the  question  of  the 
measure  of  damages. 

«  See   Dean  r.  Thwaite,  21   Beav. 


622 ;  Trotter  «.  Maclean,  13  Ch.  D. 
581. 

0  4  Ch.  D.  845,  858  et  teq. 

7  See,  as  to  this,  Denys  r .  Shuck- 
burgh,  4  Y.  &  C.  Eq.  Ex.  42 ;  Dean  r. 
Thwaite,  sup.  623;  EccL  Gomms.  r. 
N.  E.  R.  Co.,  4  Ch.  D.  861,  862. 

*  Eccl.  Comms.  r.  N.  B.  R.  Co.,  tup. 
860. 

»  See  BuUi  Coal  Co.  r.  Osborne, 
1899,  A.  C.  351,  364.  See  alsoAstley, 
&c.,  Co.  and  Tyldesley,  &c.,  Co.,  68 
L.  J.  Q.  B.  252. 

>®  BuUi  Coal  Co,  tr.  Osborne, «/». 
364. 
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"  It  is  a  rule  that  when  a  thing  directly  wrongful  in  itself  Consequential 
is  done  to  a  man,  in  itself  a  cause  of  action,  he  must,  if  he  suMdence. 
sues  in  respect  of  it,  do  so  once  and  for  all.     As,  if  he  is 
beaten  or  wounded,  if  he  sues,  he  must  sue  for  all  his  damage, 
past,  present,  and  future,  certain,  and  contingent.'*^     And  it 
has  been   already  seen,  that  a  trespasser  is  liable  for  the 
consequential  injury  caused  by  subsidence.^    It  follows,  that/ 
as  regards  subsidence,  the  position  of  a  trespasser  is  more 
favourable  than  that  of  a  subjacent  or  lateral  owner,  whose 
mere  workings  are  not  unlawfuL^    In  the  case  of  the  latter, 
as  has  been  already  seen,^  there  is  no  cause  of  action  until  the 
subsidence   ensues.     The   former  is  liable   at   once   for   the 
abstraction;  and,  in  accordance  with  the  rule  above  stated, 
he  must  also  be  liable  at  once  for  the  possible  injury  from 
the  future  subsidence.     The  remedy,  therefore,  against  him, 
in  respect  both  of  the  subsidence,  and  the  abstraction,  must 
be  sought  within  six  years  from  the  abstraction. 

Where  the  wrongdoer  has  demised  the  mines  in  question,  Running  of 
and  has  reserved  rents  by  means  of  payment  of  produce  in  where  wrong- 
specie,  the  profits  will  be  considered  as  accruing  at  the  time  *^^^  ciemisea 
of  receiving  the  produce,  and  not  at  the  time  of  its  sale ;  and  serving  rente 

•"II      1         «i  i»  1        •  /•    1  •       K         ^^  kind. 

the  statute  wiU,  therefore,  run  from  the  time  of  the  receipt.** 

In  an  action  for  an  account  the  probable  right  to  interest^  Delaj. 
may  be  lost  by  delay.  And  where  interest  was  not  claimed  at 
the  trial,  and  the  judgment  was  silent  on  the  subject,  it  was 
held  to  be  too  late  to  claim  it  more  than  twenty  years  after  the 
date  of  the  judgment.''  Mere  delay  may  induce  the  Court  to 
withhold  an  interlocutory  injunction  to  restrain  the  alleged 
wrongful  working  of  a  mine ;  especially  after  expenditure  has 
been  incurred ;  regard  being  had  to  the  serious  injury  which 
might  otherwise  be  caused.^ 
The  death  of  the  wrongdoer  may  be  a  bar  to  the  remedy ;   Death  of 

wrongdoer. 

*  Darley     Main    Colliery    Co.    v.      Eq.  Ex.  42. 
Mitchell,    11    A.   C.    144,   j>er  Lord  «  See  a«<e,  p.  589. 

Bramwell ;    see   also    132,  per  Lord  f  PhilUps  r.  Homfray,  44  Ch.   D. 

Halsbury  ;  149,  ^wr  Lord  Fitzgerald.  694 ;  1892,  1  Ch.  465. 

«  Ante,  p.  593.  e  Field  v.  Beaumont,  1  Swanst.  208. 

»  See  ante,  p.  264.  See  also  ante,  p.  73,  n.  •,  and   other 

*  Ante,  p.  268.  cases  there  cited. 

*  Denys  r.  Shuckburgh,  4  T.  &  C. 
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having  regard  to  the  mttjim,  actio persorudis  moritur  cumpenma. 
On  this  ground,  independently  of  the  Act  8  &  4  Will.  4,  c.  42,  au 
action  of  trover,  laying  a  conversion  by  the  deceased;  or  an  action 
of  trespass  ;  will  not  lie  against  an  executor  or  administrator.^ 
.Where,  however,  the  abstraction  has  taken  place  within  six 
months  before  the  death,  an  action  of  trespass  or  trespass  on 
the  case  may  be  brought  under  section  2  of  the  Act.'  But,  under 
the  same  section,  the  action  must  be  brought  within  six  months 
after  the  executor  or  administrator  undertakes  the  administra- 
tion. However,  where  the  deceased  has  wrongfully  abstracted 
minerals,  and  sold  them  and  received  the  proceeds,  an  acdou 
for  money  had  and  received  has  always  lain  against  his 
executor  or  administrator. °  And  an  action  for  an  account 
has  also  always  so  lain.  For  a  wrongful  abstraction  of 
minerals  is  not  a  mere  personal  tort.  It  is  an  act  by  which 
the  estate  of  the  wrongdoer  is  actually  increased.^ 

c— WKONGFUL  ABSTRACTION— CRIMINAL  REMEDIES. 

Statutory  **  Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  ore 

provisions.  /•  .    i  i      •         i       •        •  j*  i 

'^  01  any  metal,  or  any  lapis  calammaris,  manganese,  or  mundick,. 

or  any  wad,  black  cawke,  or  black  lead,  or  any  coal  or  cannel 
coal  from  any  mine,  bed  or  vein  thereof  respectively,  shall  be 
guilty  of  felony  ;  and,  being  convicted  thereof,  shall  be  liable,, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour."^  And 
'*  whosoever,  being  employed  in  or  about  any  mine,  shall  take, 
remove,  or  conceal  any  ore  of  any  metal,  or  any  lapis  calaini- 
naris,  manganese,  mundick,  or  other  mineral  found  or  being  in 
such  mine,  with  intent  to  defraud  any  proprietor  of  or  any 
adventurer  in  such  mine,  or  any  workman  or  miner  employed 
therein,  shall  be  guilty  of  felony ;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned 

1  Phillips  V,  Homfray,  24  Ch.   D.  407 ;  Thomas  r.  Oakley,  18  Ves.  186 ; 

439  ;  44  Ch.  D.  694 ;  1892,  1  Ch.  465.  Powell  c.  Aiken,  4  E.  ft  J.  352 ;  Phil- 

«  See  Powell  r.  Rees,  7  A.  &  E.  426.  lips  v.  Homfray,  6  Ch.  770;  24  Ch.  D. 

«  Powell  r.  Rees,  sup. ;  Phillips  t'.  444,   446,    454,    455,    463,    464,   476 

Homfray,  wp,  :  of.  the    law,  when  (the  first  inquiry).    As  to  the  othcr 

the  act  of  the  wrongdoer  is  a  mere  inquiries  in  the  latter  case,  see  ante, 

personal  tort,  ante,  p.  433.  pp.  896,  433,  434. 

Winchester  r.  Knight,  1  P.  Wms.  »  24  &  25  Vict.  c.  96  s.  38. 
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for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour."^ 

An  indictment,  that  the  defendants  being  persons  employed  Decisions 
in  a  mine,  in  the  parish  of,  &c.,  in  the  county  of  Cornwall,  did 
steal  ore,  the  property  of  the  adventurers  in  the  said  mine, 
then  and  there  being  found,  does  not  sufficiently  show  that  the 
ore  was  stolen  from  the  mine.^  Where  a  prisoner  was  indicted 
in  one  count  for  stealing  from  the  mine  of  a  particular  owner, 
and  in  the  same  count  for  stealing  from  the  mines  of  thirty 
other  owners  coal  the  property  of  each  of  such  other  owners ; 
and  it  appeared,  that  all  the  coal  in  question  had  been  raised 
at  one  shaft ;  it  was  held : — (1)  that  the  prosecutor  could  not 
be  called  on  to  elect  on  which  charge  he  would  go  to  the  jury ; 
(2)  that,  although  the  Judge  might  direct  the  jury  to  confine 
their  attention  to  one  particular  charge,  yet  the  prosecutor  was 
entitled  to  give  evidence  in  support  of  all  the  charges ;  and 
(8)  that  proof  of  such  charges  might  be  relied  on  to  show  a 
felonious  intent.^ 


<«.— MALICIOUS  INJURIES. 

(a)  Drowning  Mines. 

"Whosoever  shall    unlawfully  and    maliciously  cause    any  Statutory 

proyisioii. 
water  to  be  conveyed  or  run  into  any  mine,  or  into  any  subter- 
raneous passage  communicating  therewith,  with  intent  thereby 
to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the 
working  thereof,  .  •  .  shall  be  guilty  of  felony;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,    to   be   kept  in   penal  servitude   for  any    period  not 


1  S.  39.  Before  the  passing  of  this 
Act  it  was  held,  that  miners,  employed 
to  bring  ore  to  the  surface,  and  paid 
by  the  owners  according  to  the  quan- 
tity produced,  who  removed  from  the 
heaps  of  other  miners  ore  produced 
by  them,  and  added  it  to  their  own, 
in  order  to  increase  their  wages ;  the 
ore  still  remaining  in  the  possession 
of  the  owners;  were  not  guilty  of 
larceny  :  R.  r.  Webb,  1  M.  C.  C.  431 . 
Under  the  Aci  39  k  40  Geo.  3,  c.  77, 


persons,  who  wall  or  stack  coal,  ii*on- 
stone  or  iron  ore,  in  a  fraudulent 
manner,  and  to  deceive  their  em- 
ployers ;  or  who  remove  ironstone  or 
iron  ore,  to  defraud  ilie  persons  who 
raise  it ;  may  be  convicted  before  the 
justices,  Mid  committed  for  any  time 
not  exceeding  three  months :  s.  4. 
But  prosecutions  must  be  begun 
within  nine  months:  s.  9. 

8  R.  r.  Trevenner,  2  M.  &  Rob.  476. 

8  R.  r.  Bleasdale,  2  C.  &  K.  765. 
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exceeding  seven  years,  and  not  less  than  three ^  years;  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping  :  Provided  that  this  provision 
shall  not  extend  to  any  damage  committed  underground  by 
any  owner  of  any  adjoining  mine  in  working  the  same,  or  by 
any  person  duly  employed  in  such  working." « 

The  mine  may  in  an  indictment  be  laid  as  the  property  of 
a  person  in  possession  of  and  working  it,  although  only  as  an 
agent  for  others.® 

(fi)  Setting  Fire  to  Mines. 

"  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any 
mine  of  coal,  cannel  coal,  anthracite,  or  other  mineral  fuel, 
shall  be  guilty  of  felony ;  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three^  years; 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping."*  And  "  whosoever 
shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt  to 
set  fire  to  an}*^  mine,  under  such  circumstances  that  if  the 
mine  were  thereby  set  fire  to  the  oflfender  would  be  guilty  of 
felony,  shall  be  guilty  of  felony  ;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen,  and  not 
less  than  three,^  years ;  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping."** 


Statutory 
provision. 


(y)  Injuring  Airways^  Waterways^  Shafts,  <tc. 

Whosoever  shall,  with  intent  thereby  to  destroy  or  damage 
such  mine,  or  to  hinder  or  delay  the  working  thereof,  **  unlaw- 
fully and  maliciously  pull  down,  fill  up  or  obstruct,  or  damage 


1  Altered  to  five  by  27  &  28  Vict, 
c.  47,  8.  2. 

«  24  &  25  Vict.  c.  97,  s.  28. 
R.  V,  Jones,  1  C.  &  K.  181 ;  S.  C. 


2  M.  C.  C.  295. 

*  24  &  26  Vict.  c.  97,  s.  26. 

*  24  &  25  Vict.  c.  97,  s.  27. 
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with  intent  to  destroy,  obstruct,  or  render  useless,  any  airway, 
waterway,  drain,  pit,  level  or  shaft  of  or  belonging  to  any 
mine,  shall  be  guilty  of  felony ;  "  and  shall  be  liable,  on  con* 
viction,  to  the  same  punishment  as  that  provided  for  the 
drowning  of  a  mine.^  But  "  this  provision  shall  not  extend 
to  any  damage  committed  underground  by  any  owner  of  any 
adjoining  mine  in  working  the  same,  or  by  any  person  duly 
employed  in  such  working."^ 

Where  one  of  two  owners  of  adjoining  mines,  asserting  that  DeciBions 
a  certain  airway  belonged  to  him,  directed  his  workmen  to 
stop  it  up ;  and  the  workmen,  acting  bond  fide,  did  so ;  they 
were  acquitted,  although  their  master  knew  that  he  had  no 
right  to  the  airway.  But  they  would  have  been  guilty,  if  they 
had  known  that  the  stopping  up  was  a  malicious  act  of  their 
master.^  The  provision  in  question  is  intended  to  render  a 
person  criminally  liable  who  acts  with  a  wicked  mind.  It  is 
not  intended  to  apply  to  the  bond  fide  exercise  of  a  supposed 
right* 

(8)  Injury  to  Machinery  and  Effects. 

"Whosoever  shall  unlawfully  and  maliciously  pull  down  Generally— 
or  destroy,  or  damage  with  intent  to  destroy  or  render  use-  provision, 
less,  any  steam-engine  or  other  engine  for  sinking,  draining, 
ventilating  or  working,  or  for  in  anywise  assisting  in  sinking, 
draining,  ventilating  or  working,  any  mine,  or  any  appliance  or 
apparatus  in  connection  with  any  such  steam  or  other  engine, 
or  any  staith,  building,  or  erection  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  waggon- way  or  trunk,  for 
conveying  minerals  from  any  mine,  whether  such  engine, 
staith,  building,  erection,  bridge,  waggon- way  or  trunk  be 
completed  or  in  an  unfinished  state ;  or  shall  unlawfully  and 
maliciously  stop,  obstruct,  or  hinder  the  working  of  any  such 
steam  or  other  engine,  or  of  any  such  appliance  or  apparatus 
as  aforesaid,  with  intent  thereby  to  destroy  or  damage  any 
mine,  or  to  hinder,  obstruct,  or  delay  the  working  thereof; 

1  24  &  25  Vict.  c.  97,  b.  28  ;   ante,  James  v.  Phelps,  8  Per.  &  D.  231. 

pp.  603,  604.  ^  R.v.  Matthias  andTwigg,  14  Cox, 

*  lb.  C.  0.  6. 

*  B.  r.  James,  S  C.  &  P.  181  .  see 
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or  shall  unlawfully  and  maliciously  wholly  or  partially  cut 
through,  sever,  break,  or  unfasten,  or  damage  with  intent  to 
destroy  or  render  useless,  any  rope,  chain  or  tackle,  of  whatso- 
ever material  the  same  shall  be  made,  used  in  any  mine,  or  in 
or  upon  any  inclined  plane,  railway  or  other  way,  or  other 
work  whatsoever  in  anywise  belonging  or  appertaining  to,  or 
connected  with,  or  employed  in  any  mine,  or  the  working  or 
business  thereof ;  shall  be  guilty  of  felony ;  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven, 
and  not  less  than  three ^  years;  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping."^ 

Where  a  steam-engine  used  in  working  a  mine  had  been 
stopped,  and  locked  up  for  the  night;  and  the  prisoner  got 
into  the  engine  house  and  set  it  going  ;  and  the  engine  received 
an  injury  ;  it  was  held,  that  this  was  a  damaging  of  the  engine.^ 
A  scaffold  erected  at  some  distance  above  the  bottom  of  a 
mine,  for  the  purpose  of  working  a  vein  of  coal  on  a  level  with 
the  scaffold,  is  an  ''  erection  used  in  conducting  the  business  *' 
of  a  mine.^  And  where  mine  owners  constructed  a  wooden 
trough,  by  means  of  which  water  was  conveyed  from  a  spring 
to  a  pool  half  a  mile  distant  from  their  mine,  being  as  near  as 
the  nature  of  the  ground  admitted ;  and  the  water  so  brought 
was  used  for  the  purpose  of  washing  the  ore  obtained  from 
the  mine :  it  was  held,  that  the  trough  was  an  *'  erection."  ^ 

'*  If  any  persons,  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,  shall  unlaw- 
fully and  with  force  demolish,  or  pull  down  or  destroy,  or 
begin  to  demolish,  pull  down  or  destroy  .  .  .  any  steam- 
engine  or  other  engine  for  sinking,  working,  ventilating,  or 


1  Altered  to  five  by  27  &  28  Vict, 
c.  47,  s.  2. 

«  24  &  25  Vict.  c.  97,  s.  29.  Pre- 
viously to  24  &  26  Vict.  c.  97,  it  was 
held,  that,  where  a  mine  was  worked 
by  a  steam-engine,  which  caused  a 
cylinder  to  revolve,  and  take  np  the 
rope  as  the  coal  was  drawn  np ;  and 
the  cylinder  was  damaged;  proof  of 


such  damage  would  not  support  an 
indictment  charging  the  damaging  of 
the  steam-engine :  see  B.  v,  Whitting- 
ham,  9  0.  &;  P.  234. 

•  B.  r.  Norris,  9  C.  &  P.  241. 

^  B.  p.  Whittingham,  ib,  234. 

0  BarweU  v.  Winteistoke,  14  Q.  B. 
704. 
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draining  any  mine,  or  any  staith,  building,  or  erection  used  in 
conducting  the  business  of  any  mine,  or  any  bridge,  waggon^ 
way,  or  trunk,  for  conveying  minerals  from  any  mine,  every 
such  offender  shall  be  guilty  of  felony ;  and,  being  convicted 
thereof,  shall  be  liable  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three^  years." ^     And,   "if   any 
persons,  riotously  and  tumultuously  assembled  together  to  the 
disturbance  of  the   public  peace,  shall   unlawfully  and  with 
force  injure  or  damage  any  such  .  •  .  engine,  staith,  bridge, 
waggon-way,  or  trunk  .*  .  .  every   such    offender    shall    be 
guilty  of  a  misdemeanour ;  and,  being  convicted  thereof,  shall 
be  liable  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing seven  years,  and  not  less  than  three^  years;    or  to   be 
imprisoned   for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour :   Provided  that  if,  upon  the  trial  of  any 
person  for  any  felony  in  the  last  preceding  section  mentioned,^ 
the  jury  shall  not  be    satisfied  that  such  person  is  guilty 
thereof,  but  shall  be  satisfied  that  he  is  guilty  of  any  offence 
in  this  section  mentioned,  then  the  jury  may  find  him  guilty 
thereof,   and  he  may  be  punished  accordingly.*'*     The  Eiot 
(Damages)   Act,   ISSG,*^  also   applies    '^  in  the   case   of   the 
injury  or  destruction  by  persons,  riotously  and  tumultuously 
assembled    together,  ...  of    any   steam-engine     or     other 
engine  for  sinking,  draining  or  working  any  mine  or  quarry, 
or  of  any  staith  or  erection  used  in  conducting  the  business  of 
any  mine  or  quarry,  or  of  any  bridge,  waggon-way  or  trunk 
for  conveying  minerals  or  other  product  from  any  mine  or 
quarry."* 

1  24  &  25  Vict,  c  97,  8.  11.  to  Scotland,  56  Geo.  S,   c.  125  ;  Ire- 

8  Altered  to  five  by  27  &  28  Vict,  land,  5  &  6  Vict.  c.  28,  a.  5. 

c.  47,  8.  2.  6  49  &  50  Vict.  c.  38. 

•S.  11,  «i2?.  •S.  6(b). 
<  24  &  25  Vict.  c.  97,  b.  12.    See,  as 
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TAXES,  DUTIES,  BATES,  AND  TITHES— PAUPES 

SETTLEMENTS. 

flj.— LAND  TAX. 

Land  tax.  All  quameB,  mines  of  coal,  tin,  lead,  copper,  mundic,  iron 

and  other  mines,  iron  mills,  furnaces,  and  other  iron  works, 
salt  works,  and  alum  mines  and  works,  are,  under  the  Act 
88  Geo.  8,  c.  5,  subject  to  Land  tax.^  And,  although  in 
strictness  mines  or  quarries  cannot,  it  would  seem,  be  properly 
so  called  until  they  are  opened,'  the  Act  probably  apphes  to 
them,  although  they  may  not  have  been  opened  when  it  was 
passed.  They  are  nothing  more  than  land  and  the  potential 
profit  of  land  in  existence  at  the  time  the  Act  was  passed.' 

J.— INCOME  TAX. 

(a)  Property  Liable — Chargeable  Value, 

5  &  6  Vict.  Independently  of  section  8  of  the  Act,  29  &  80  Vict.  c.  86, 

c-  •  ^,  ^  c    A.    jjjjjjgg  Qj^^  quarries  are  assessable  to  the  income  tax  under 

Schedule  A.  of  the  Act,  5  <fe  6  Vict.  c.  85.  Under  No.  III.  of 
that  schedule  '*  quarries  of  stone,  slate,  limestone,  and  chalk,'' 
are  assessable  on  the  amount  of  profits  in  the  preceding  year. 
Under  the  same  number  ''mines  of  coal,  tin,  lead,  copper, 
mundic,  iron,  and  other  mines,"  are  assessable  on  the  full 
amount  for  one  year,  or  on  an  average  of  the  five  preceding 
years.  But,  if  any  ''mine "  has,  from  some  unavoidable  cause, 
been  decreased  and  is  decreasing  in  annual  value,  so  that  the 
average  of  five  years  will  not  give  a  fair  estimate  of  the  annual 
value,  the  annual  value  may,  under  No.  IV.  of  that  schedule, 
be  computed  on  the  actual  amount  of  profits  in  the  preceding 

1  See  B.  4.  2  Exch.  257,  258  :  cf.  B.  r.  Bandall, 

2  See  arUe,  p.  2.  4  E.  &;  B.  564,  569. 
•  See  Colchester  r.  Kewney,  L.  B. 
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year,  subject  to  the  usual  abatement  on  account  of  diminution 
of  duty  in  the  current  year.  And  if  any  "  mine  **  shall  have 
wholly  failed,  the  assessment  may,  under  the  same  number,  be 
wholly  discharged.^  Under  No.  III.  of  that  schedule,  *'  iron 
works,  salt  works,  and  alum  mines  or  works,  water  works,  <bc., 
railways,  &o.,  and  other  concerns  of  the  like  nature  from  or 
arising  out  of  any  lands,  tenements,  &c.,"  are  assessable  on  the 
profits  of  the  year  preceding.  And,  generally,  all  lands,  tene- 
ments, or  hereditaments  capable  of  actual  occupation,  and  not 
coming  within  the  foregoing  specific  principles,  are,  under 
No.  I.  of  that  schedule,  assessable  according  to  their  annual 
value. 

As  the  Act  distinguishes  between  *'  quarries  of  slate  "  and  Slate  mines 
"mines,"  and  applies  to  each  a  diflferent  principle  of  assess-  ~~ 
ment|  works  for  the  getting  of  slate  are  assessable  as  *^  quarries," 
and  not  as  "  mines ;  "  although  the  slate  be  obtained  by  under- 
ground working.'  Brickfields  are  either  within  the  principle 
applicable  to  iron  works,  salt  works,  and  alum  works  ;  or  within 
the  general  principle.^ 

Section  8  of  the  Act,  29  &  80  Vict.  c.  86,  enacts  that  "  the  29  &  30  Vict 
several  and  respective  concerns  described  in  No.  III.  of  ^'  ^^»  ^*  ^' 
Schedule  A."  of  the  Act,  5  &  6  Vict.  c.  85,  shall  be  assessed 
"  in  the  manner  in  the  said  No.  III.  mentioned,  according  to 
the  rules  prescribed  by  Schedule  D.  of  the  said  Act,  so  far  as 
such  rules  are  consistent  with  the  said  No.  III. ;  "  with  a  special 
proviso  as  to  railways.  And  Schedule  D.,  which  provides  for 
the  assessment  in  respect  of  any  *^  trade,  manufacture,  adven- 
ture, or  concern  in  the  nature  of  trade  not  contained  in  any 
other  schedule,"  requires  the  assessment  to  be  made  on  a  sum 
not  less  than  the  full  amount  of  the  balance  of  the  profits  or 
gains  '*  upon  a  fair  and  just  average  of  three  years." 

Section  8  of  the  Act,  29  &  30  Vict.  c.  86,  appears  to  have  Effect  of  this 
abolished  No.  IV.  of  Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  85,'  P«>^«i°^- 
and  to  have  substituted  the  rules  in  Schedule  D.^    As  to  its 


1  "  Fifth  rale,  No.  III./'  mentioned  ence  between  a  mine  and  a  quarry,  see 

in  No.  IV.  r.  5,  is  an  obvious  mistake  ante^  pp.  3  et  fteq. 

for  "second  rule,  No.  in."  8  Edmonds  v.  Eastwood,  2  H.  &  N. 

'  Jones  «.  Gwmorthen  Slate  Co.,  4  811. 

Exch.  D.  97,' 5  iJ.  93.     For  the  differ-  *  See  By  hope,  &c.,  Co.  v.  Foyer,  7 

M.M.  89 
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effect  in  other  respects  there  is  considerable  doubt*  It  was  laid 
down  in  Knowles  v.  McAdam^^  that  it  makes  the  three-year 
period  applicable  to  such  cases  as  that  of  a  colliery  company, 
formed  for  the  purpose  of  carrying  on  the  business  of  working 
coal  mines.  And  it  was  laid  down  in  Ryhope,  dtc,  Co.  t.  Foyer,* 
that  it  makes  that  period  applicable  to  all  cases  of  mines. 
Knowles  y.  McAdam  was,  however,  expressly  dissented  from 
in  Coltness,  dtc.^  Co.  v.  Black  ;^  a  case  before  the  House  of 
Lords.  And,  if  the  principle  which  Knowles  y.  McAdam  and 
Myhopef  dc.^  Co.  v.  Foyer  laid  down  be  correct,  not  merely 
would  ** mines"  be  reduced  from  a  five-year  to  a  three-year 
period,  but "  quarries,"  which,  probably  owing  to  their  compara- 
tive freedom  from  fluctuation  in  value,  were  originally  placed 
in  a  single-year  period,  would  be  raised  from  that  period  to  a 
three-year  period.^  It  is  hard  to  find  any  solid  reason  why 
these  changes  should  be  made.  It  is  suggested,  especially 
having  regard  to  its  proviso  as  to  railways,  that  by  section  8  of 
the  Act,  29  &  80  Yict.  c.  86,  it  was  intended  to  change  to  the 
three-year  period  those  only  of  the  concerns  mentioned  in 
No.  in.  of  Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  85,  which 
consist  of  **  iron  works,  salt  springs  or  works,  alum  mines  or 
works,  water  works,  &c.,  railways,  &c.,  and  other  concerns  of 
the  like  nature." 
Byhope,  &c.,  ^^  *^®  three-year  period  is  now  applicable  to  a  colliery  com- 
Co.  V,  Foyer,  pany,  and  the  company  has  acquired  the  rights  and  liabihties 
of  a  previous  company,  it  has  not,  under  the  rules  of  Schedule 
D.,  ''  been  set  up  and  commenced  "  within  that  period ;  so  as 
to  entitle  it  to  have  the  computation  made  on  the  average  of 
the  balance  from  the  date  of  the  first  **  setting  up."^  Nor 
(independently  of  whether  No.  IV.  of  Schedule  A.  is  not  now 
abolished^),  is  such  a  company  entitled,  under  that  number, 


Q.  B.  D.  500,  jifer  Lindley,  J. ;  Coltness,  *  See  Coltness,  &c.,  Co.  r.  Black, 

&c.,  Co.  V.  Black,  6  A.  C.  337,  per  6    A.    C.  338,   per  Lord  Blackbarn. 

Lord  Blackburn.  Cleaeby,  B.,  in  Knowles  tr.  McAdam 

1  8  Exch.  D.  23,  per  Kelly,  C.  B.,  and  (3  Exch.  D.  30)  refused  to  admit  this 

Cleasby  and  Pollock,  BB.  consequence. 

a  7  Q.  B,    D.   485,  j}er  Grove  and  »  See  Ryhope,  &c.,  Co.  r.  Foyer,  7 

Lindley,  JJ.  Q.  B.  D.  485. 

a  6    A     C.     337—339,    per    Lord  «  See  preceding  page. 
Blackburn. 
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to  have  its  profits  estimated  in  proportion  to  the  profits 
received  since  the  commencement  of  its  *'  possession  or 
interest ; "  on  the  ground  that,  by  reason  of  its  possession  or 
interest  having  commenced  within  the  three-year  period,  it 
cannot  make  out  the  statutory  account.^  It  has,  on  the 
contrary,  under  the  rules  of  Schedule  D.,  "  succeeded  to  "  the 
previous  company  ;  so  as  to  retain  the  position  which  it  would 
have  held,  if  it  had  been  identical  therewith.^  It  may,  how- 
ever, under  those  rules,  prove  that  its  profits  and  gains  have 
fallen  short  from  some  ''  specific  cause ;  "  so  as  to  entitle  it  to 
have  the  computation  made  **  on  the  amount  of  the  full  value 
of  the  profits  and  gains  received  annually ; "  or,  in  other 
words,  on  the  gains  for  the  current  year.  And  an  extra- 
ordinary depression  in  the  coal  trade  may  not  improperly  be 
called  a  "  specific  cause."® 

The  tax,  as  might  be  expected  from  its  title,  is  essentially  Profits  and 
a  tax  upon  profits  and  gains.  Where,  for  example,  a  principal  f^^j^ 
debt  is  made  repayable  by  periodical  instalments,  none  of  the  P'<^P«^*y- 
instalments  are  chargeable.^  And  where  the  purchase-money 
of  an  estate  is  made  payable  by  periodical  instalments,  although 
each  instalment  may  in  substance  be  partially  compounded  of 
interest,  it  is  not  within  the  purview  of  the  Acts.*  Consistently, 
however,  with  this,  the  tax  is  a  tax  upon  property.  It  assumes 
the  ownership  of  a  mine  or  quarry  ;  disregards  the  amount  it 
may  have  cost,  either  in  the  way  of  purchase  or  of  rent ;  pro- 
ceeds to  describe  the  method  of  calculating  its  "  annual  value ; " 
and  declares,  that  this  shall  be  the  average  ''  profit  received 
therefrom."^  A  mine  owner,  as  distinguished  from  a  merchant 
or  trader,  is  in  fact,  in  every  case  taxed  in  respect  of  his  mine 
as  a  fixed  and  realised  '' property,"  which  belongs  to  him,  and 
from  which  he  reaps  an  annual  benefit.  And  the  statutory 
words,  "  annual  value,"  or  "profit  received,"  are  used  not  as 
the  subject  of  taxation ;  but  only  as  the  measure  of  the  taxation 
to  which  the  "  property  "  is  subject.'' 

1  See  Ryhope,  &c.,  Co.  v.  Foyer,  sup,  *  iJ.  p.  769. 

a  lb.  «  Coltness  Co.  v.  Black,  6  A.  C.  326, 

»  lb.  per  Lord  Penzance, 

*  Foley  r.  Fletcher,  3  H.  &  N.  779,  '  Ih.  p.  327,  per  Lord  Penzance. 
784. 
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It  follows  that  deductions  are  not  allowable  in  respect  of 
capital,  merely  because  it  is  exhausted  or  consumed  in  making 
the  profit.^  They  are  not,  for  example,  necessarily  allowable 
for  amounts  expended  in  sinking  a  pit ;  which  may  constitute 
a  permanent  addition  to  capital.^  Nor,  for  similar  reasons, 
are  they  allowable  for  the  year's  depreciation  of  all  the  pits 
in  a  mine,  whenever  sunk.®  And  whether  the  mine  is  situated 
at  home,  or  abroad,  is  for  this  purpose  immaterial.^  Nor  are 
deductions  allowable  in  respect  of  capital,  which  is  withdrawn,^ 
or  which  suffers  diminution.^  Nor  are  deductions  allowable  in 
respect  of  subscriptions  to  an  association  which  indemnified 
its  subscribers  against  losses  occasioned  by  strikes.^  Ho^rever 
it  may  be,  that  in  some  cases  a  mine  owner  is  entitled  to  an 
allowance  in  respect  of  the  cost  of  sinking  a  pit,  if  that  pit  be 
exhausted  by  the  workings  of  the  year  in  which  it  is  sunk.^ 
And  deductions  are  always  allowable  for  depreciation  of 
machinery  or  plant.® 

(0)  Person  Liable. 

In  the  cases  subject  to  the  specific  principles  prescribed  by 
the  Act,  5  &  6  Vict.  c.  86,^^  the  duty  is,  under  No.  III.  of 
Schedule  A.,  chargeable  on  the  person,  corporation,  company, 
or  society,  carrying  on  the  concern;  or  on  their  agents, 
treasurers,  or  other  officers ;  on  the  amount  of  the  produce  or 
value ;  and  before  paying,  rendering,  or  distributing  the  same 
either  between  the  different  persons  or  members,  or  to  the 
owner  of  the  soil  or  property,  or  to  any  creditor  or  other 
claimant.  And  all  such  persons,  companies,  or  societies  ara 
bound  to  allow  out  of  such  produce  or  value  a  proportionate 


1  Addie  r.  Inland  "Revenue,  cited  in 
Korder  r.  Handyside,  1  Exch.  D.  233  ; 
Coltness  Co.  r.  Black,  6  A.  C.  315. 
The  latter  case  overruled  Knowles  r. 
McAdam,  3  Exch.  D.  23.  See  also 
Alianza  Co.  r.  Bell,  1906,  A.  C.  18 ; 
affirming  S.  C.  1904,  2  K.  B.  666, 
1905,  1  K.  B.  184. 

'  Addie  v.  Inland  Revenue,  ftup. 

*  Coltness  Co.  r.  Black,  #?//?. 

*  Alianza  Co.  r.  Bell,  mip, 

«  See  Sch.  D.  of  5  &  6  Vict.  c.  35. 
«  5  &  6  Vict.  c.  35,  8.  159. 


■^  Rhymney,  &c.,  Co.  r.  Fowler,  1896 
2  Q.  B.  79. 

8  See  Coltness  Co.  r.  Black,  6  A.  C. 
324,  per  Lord  Cairns  ;  339,  per  Lord 
Blackburn :  see,  however,  326,  ]ter 
Lord  Penzance. 

»  See  41  &  42  Vict.  c.  15,  s.  12, 
See,  before  the  Act,  Addie  r.  Inland 
Revenue,  tvp. ;  Forder  r.  Handyside, 
ftup.  Cf .,  as  to  allowances  in  the  case 
of  rating,  ^w*^,  p.  621. 

w  See  ante,  pp.  608,  609. 
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deduction  of  the  duty.  And,  in  respect  of  any  mine  caiTied 
on  by  a  company  of  adventurers,  the  duty  is,  under  the 
same  number,  chargeable  on  the  company  jointly.  But  any 
adventurer  may  claim  to  be  charged  separately;  in  order  to 
set  off  his  loss  in  one  concet  a  against  his  profits  in  another. 

Every  person,  who  is  liable  to  the  payment  of  any  rent,  Ketainer. 
or  any  yearly  interest  of  money,  or  any  annuity  or  other 
annual  payment;  whether  payable  half-yearly,  or  at  shorter 
or  more  distant  periods  ;  may,  on  making  the  payment,  deduct 
and  retain  the  amount  of  the  duty  according  to  the  rate.^ 
Accordingly,  where,  on  the  lease  of  a  brickfield,  there  was  a 
reservation  for  "  royalty  or  brick  rent  the  yearly  sum  of  lOOZ.," 
and  for  every  thousand  bricks  to  be  made  in  any  year  over 
and  above  the  first  million  *'  an  additional  royalty  or  brick  rent 
of  2«.,"  it  was  held  that  the  lessee  was  entitled  to  deduct  and 
retain  thereout  the  amount  of  the  duty.^  Of  course,  however, 
the  person  claiming  the  right  to  deduct  must  show  in  the  first 
instance  a  liability  to  the  charge.  "Where,  for  instance,  on  the 
lease  or  sale  of  a  mine,  the  consideration  is  a  fixed  sum  pay- 
able by  periodical  instalments,  as  none  of  the  instalments  are 
in  fact  chargeable,^  they  are  not  sums  out  of  which  the  duty 
may  be  deducted.* 

(y)  Place  of  Liability. 
Under  No.  IV.  of  Schedule  A.  of  the  Act,  &&6  Vict.  c.  35,  Place  of 

liability. 

''mines  of  coal,  tin,  lead,  copper,  mundic,  iron,  and  other 
mines,"  aie  chargeable  in  the  place  where  they  are  situate,  or 
where  their  produce  is  manufactured. 

(8)  Appeals, 

Persons  assessed  for  mines  or  quarries  may,  if  they  think  Appeals. 
proper,  appeal  against  such  assessment  to  the  commissioners 
for  special   purposes   instead   of    to   the   commissioners    for 
general  pui'poses.^ 

»  5  &  6  Vict.  c.  35,  8. 102  ;  16  &  17  *  Taylor  v,  Evans,  1  H.  &  N.  101  ; 

Vict.  c.  34,  8.  40  ;  Sch.  D.  Foley  v.  Fletcher.  3  ib.  769. 

«  Edmonds  r.  Eastwood,  2  H.  &  N.  '^  23  &  24  Vict.  c.  14,  s.  7.     The 

811.  Finance  Act,  1901,  imposed  an  export 

^  Ante^  p.  611.  duty  on  coal  :  s.  3(1)  ;    and  for  the 
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Estate  duty. 


SuccesBion 
duty. 


c.—DEATH  DUTIES. 

Mines,  like  all  other  property  passing  on  the  death  of  a 
person  dying  after  August  Ist,  1894,  are  subject  to  estate 
duty.i  And,  for  the  purposes  of  such  duty,  the  principal 
value  of  all  property  is  the  price,  which,  in  the  opinion  of  the 
Commissioners  of  Inland  Revenue,  such  property  would  fetch, 
if  sold  in  the  open  market  at  the  time  of  the  death  of  the 
deceased.^ 

The  principal  value  of  real  property  for  the  purpose  of 
succession  duty  is,  in  the  case  of  a  person  dying  after 
August  1st,  1894,  ascertainable  in  like  manner  as  for  the 
purposes  of  estate  duty.^ 


<i,— RATES. 


Minee  and 
quarries. 


(a)  Property  Liable, 
Mines  and   quarries  of  every  description  are   rateable  to 
the   relief  of  the  poor;^  and   are   also  liable   to   all  county 


purposes  of  the  Act  "  coal "  included 
culm,  coke,  and  cinders  :  s.  3  (5).  It 
also  provided  for  the  incidence  of  the 
duty  as  between  landlord  and  tenant : 
B.  3  (6).  The  Finance  Act,  1906, 
however,  repealed  the  Act  of  1901  as 
from  November  Ist,  1906. 

»  Finance  Act,  1894,  ss.  1,  22  (f). 

«  Ih,  s.  7  (5). 

»  7*.  «.  18  (2).  Under  the  Succ, 
Duty  Act  the  yearly  value  of  an  open 
(as  to  open  and  new  nunes,  see  a7vte, 
pp.  35  et  »eq.^  mine  was  ascertainable 
upon  the  average  profits  or  income, 
after  deducting  all  necessary  out- 
goings, during  such  a  number  of 
preceding  years  as  might  be  agreed 
upon  between  the  Commissioners  and 
the  successor.  And  if  no  agreement 
was  come  to,  the  principal  value  was 
required  to  be  ascertained ;  and  the 
annual  value  was  then  considered  to 
be  equal  to  interest  at  3/.  per  cent, 
per  annum  on  the  amount  of  such 
principal  (s.  26).  It  is  probable  that 
new  mines  bad  an  annual  value  within 
the  meaning  of  the  Succ.  Duty  Act. 
Although  they  neither  yield,  nor  are 
capable    in    their    existing   state   of 


yielding,  any  annual  income,  yet  thev 
are  saleable,  and  would  fetch  con- 
siderable sums  in  the  market.  See 
A.-G.  r.  Sefton,  H  H.  L.  C.  257. 
268,  per  Lord  Westbury.  '*  Unopened 
mines  "  at  p.  268  is  no  doubt  a  mis- 
print for  "opened  mines.'*  Lord 
Chelmsford  seems  to  have  inclined  to 
the  same  view  (see  p.  279).  But  Lord 
Wensleydale  refused  to  express  an 
opinion  upon  the  point  (see  p.  273). 
Bee  the  question  asked  by  Lord  Wens- 
leydale at  p.  263.  The  House  of  Lords 
affirmed  A.-G.  v.  Sefton,  2  H.  &  C. 
362  ;  in  which  the  majority  of  the 
Court  were  of  opinion,  that  unopened 
mines  were  not  within  the  Act. 
Property,  which  is  increased  in  value 
by  the  discovery  of  minerals  therein, 
the  previous  existence  of  which  was 
unknown,  was  not  within  the  con- 
templation of  the  Succ.  Duty  Acu 
See  A.-G.  v,  Sefton,  11  H.  L,  C.  271, 
j)er  Lord  Wensleydale.  See  the  ques- 
tion asked  by  Lord  Westbury  at 
p.  262. 

*  43  Eliz.  c.  2  ;  Rat.  Act,  1874 
(37  &  38  Vict.  c.  54),  8.  3.  Prior  to 
the  latter  Act  the  law  as  to  the  rate- 
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rates,*    borough     rates,^    highway    rates,®    ** lighting'*    and 


ability  of  mines  and  quarries  to  the 
poor  was  in  a  very  anomalous  state. 
By  43  Eliz.  c.  2,  it  was  enacted  (s.  1) 
that  the  chun^hwardens  and  overseers 
of  every  parish  should  raise  by  taxa- 
tion of  every  "occupier  of  lands, 
house"),  tithes,  coal  mines,  or  saleable 
underwoods,"  a  sufficient  sum  of  money 
for  the  relief  of  the  poor  according  to 
the  ability  of  the  parish.  Lime  works 
(Atkins  r.  Davis,  Cald.  338;  R.  r. 
Alberbury,  1  East,  534)  ;  brick  works 
(R.  r.  Westbrook,  R.  f.  Everist,  10  Q. 
B.  178)  ;  slate  works  (R,  v.  Woodland, 
2  East,  164)  ;  clay  pits  (R.  r.  Brown, 
S  East,   528;    Glasgow  r.  Farie,  13 

A.  C.  677) ;  and  gravel,  sand,  or 
marl  pits  (R.  r.  Woodland,  2  East, 
167)  ;  which  were  really  such,  and 
were  not  mines  in  the  proper  sense  of 
that  word  (ante,  p.  5)  ;  were  treated 
as  *'  lands  '*  within  the  meaning  of  the 
Act :  and  were  therefore  rateable. 
Coal  mines  having  been  expressly 
mentioned  in  the  Act  were,  of  course, 
also  rateable.  But,  having  been  alone 
mentioned,  a  long  course  of  decision 
had  established,  that  lead  mines  (Lead 
Co.  r.  Richardson,  3  Burr.  1341  ; 
Bowls  r.  GelU,  2  Cowp.  453) ;  iron- 
stone mines  (R.  r.  Cunningham,  5 
East,  478 ;  R.  r.  Bilston,  5  B.  &  C. 
851  ;  Crawsbay  r.  Morgan,  L.  R.  4  Q. 

B.  581 ;  affirmed  Morgan  v.  Crawshay, 
L.  R.  5  H.  L.  304  ;  Guest  r.  East  Dean, 
L.  R.  7  Q.  B.  334  ;  Kittow  r.  Liskeard, 
10  ib.  15) ;  limestone  mines  (R.  v. 
Sedgley,  2  B.  &  Ad.  65) ;  freestone 
mines  (R.  r.  Dunsford,  2  A.  &  E.  568  ; 
R.  r.  RandaU,  4  B,  &  B.  564) ;  clay 
mines  (R.  r.  Brettel,  8  B.  &  Ad.  424)  ; 
salt  mines  (R.  r,  Sedgley,  2  B.  &  Ad. 
74) ;  and  all  other  mines  than  coal 
mines  (R.  r.  Baptist  Mill  Co.,  1  M.  & 
S.  618  ;  Crease  v.  Sawle,  2  Q.  B.  886  ; 
Kittow  r.  Liskeard,  sup.  12  ;  Glasgow 
r.  Farie,  sup.  676,  677;  Thursby  v, 
Briercliffe-with-Extwistle,     1895,    A. 

C.  37,  38) ;  could  not  be  treated  as 
"lands,"'  and  were  exempt  from  the 
liability.     It    had    also,    by    a    very 


peculiar  doctrine  (per  Blackburn,  J., 
in  Roads  v.  Trumpington,  L.  R.  6 
Q.  B.  64),  been  established,  that, 
where  mines  other  than  coal  mines 
were  in  lease  or  occupation ;  and  the 
lessor,  or  person  receiving,  received 
a  money  rent  (R.  r,  Rochester,  12 
East,  353  ;  R.  r.  Baptist  Mill  Co.,  sup. 
619 ;  R.  r.  Welbank,  4  M.  &  S.  222 ; 
R.  r.  Tremayne,  4  B.  &  Ad.  162  ;  R.  r. 
Crease,  11  A.  &  E.  577)  ;  or  a  propor- 
tionate part  of  the  produce  of  the 
mines  in  an  altered  state  (R.  v.  Pom- 
fret,  5  M.  &  S.  139)  ;  he  was  not  liable 
to  be  rated :  but  that,  where  he 
received  a  proportionate  part  of  the 
produce  in  its  natural  and  primitive 
state ;  as  under  the  custom  of  tin- 
bounding  in  Cornwall  (R.  r.  St.  Agnes, 
3  T.  R.  480  ;  R.  r.  Crease,  11  A.  A:  E. 
677  ;  Crease  r.  Sawle,  2  Q.  B.  862, 
886 ;  ante,  p.  485) ;  or  under  the 
custom  of  Derbyshire  (Rowls  r.  Gells. 
2  Cowp.  451  ;  ante,  p,  568)  ;  or  under 
express  stipulation  (K.  v.  Baptist  Mill 
Co.,  1  M.  &  S.  612  r  R.  r,  St.  Austell, 
5  B.  &  Al.  693  ;  R.  v.  Todd,  12  A.  & 
E.  816) ;  he  was  so  liable.  And  it 
had  been  further  established,  that  the 
occupiers  of  surface  land,  with  build- 
ings and  machinery  thereon  ;  or  of  a 
watercourse;  used  in  connection  with 
a  mine  not  itself  rateable  under  the 
Act  of  Eliz. ;  were  rateable  in  respect  of 
such  surface  buildings  and  machinery 
(Guest  r.  East  Dean,  L.  R.  7  Q.  B.  334  ; 
Kittow  r.  Liskeard,  10  ib.  7)  ;  or  of 
such  watercourse  (Talargoch  Co.  r.  St. 
Asaph,  L.  R.  3  Q.  B.  478)  :  overruling 
R.  r.  Bilston,  5  B.&  C.  851  ;  according 
to  which  the  subsidiary  property  was 
to  be  regarded  as  part  of  the  mine 
itself,  and  as  not  therefore  rateable. 
The  Rat.  Act,  1874  (s.  3),  extended 
the  liability  to  mines  of  every  kind 
not  mentioned  in  the  Act  of  Eliz. 

1  Under  the  consolidating  Act,  15  & 
16  Vict.  c.  81,  all  hereditaments  then 
rateable  to  the  relief  of  the  poor  were 
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'*  watching  "  rates,^  and  other  local  rates  leviable  upon  property 
rateable  to  the  relief  of  the  poor.^ 

And  the  rateability  extends  to  surface  lands,  roads  and 
watercourses ;  and  to  shafts,  buildings,  and  machinery ;  used 
in  connection  with  a  mine  or  quarry.®  And  it  also  extends  to 
land,  buildings,  and  machinery;  and  to  roads;  of  which  a 
person  working  a  mine  or  quarry  is  in  exclusive  occupation ; 
although  he  be  only  working  under  a  licence.* 

Mines  or  quarries,  if  they  are  actually  being  worked,  are 
rateable,  although  they  may  be  unprofitable.*  They  are  not, 
however,  rateable  before  they  are  worked,  and  become  pro- 
ductive;® or  after  they  have  ceased  to  be  productive.'  And, 
although  the  occupiers  of  mines  or  quarries,  which  have  ceased 
to  be  productive,  are  rateable  in  respect  of  surface  lands 
occupied  therewith ;  they  are  not  rateable  in  respect  of  build- 
ings, boilers,  engines,  plant,  or  railways  so  occupied ;  if  these 


made  rateable  to  the  county  rates; 
and  by  the  Rat.  Act,  1874  (ss.  10,  15), 
all  hereditaments  thereby  made  rate* 
able  to  the  relief  of  the  poor  (see 
ttvpra)  were  made  rateable  to  the 
county  rates. 

a  See  6  &  6  Will.  4,  c.  76,  s.  92 ; 
Rat.  Act,  1874,  ss.  10,  15. 

»  The  Act  5  &  6  Will.  4,  c.  50,  s.  27, 
made  rateable  for  highway  purposes 
"  all  property  now  liable  to  be  rated 
and  assessed  to  the  relief  of  the  poor, 
provided  that  the  same  rate  shall  also 
extend  to  such  woods,  mines,  and 
quarries  of  stone  or  other  heredita- 
ments, as  have  heretofore  been  usually 
rated  to  the  highways."  The  liability 
under  this  Act  to  highway  rates  was, 
accordingly,  capable  of  a  greater 
extension  than  the  liability  to  poor 
rates ;  which,  so  far  as  related  to 
mines,  was  confined  to  coal  mines: 
ante^  p.  614,  n.*.  And  it  was  decided, 
that  this  liability  was  not  limited  to 
the  identical  mines  actually  rated 
before  the  passing  of  the  Act ;  but 
that  it  applied  to  mines  of  the  same 
description  as  those  previously  usually 
rated  in  the  parish  in  question, 
although  opened  and  worked  for  the 
tii'st  time  sul>sequently  to  the  passing 


of  the  Act.  See  B.  tr.  Randall,  4  £.  & 
B.  564,  a  case  of  a  stone  mine.  Bj 
the  Rat.  Act,  1874,  aU  hereditaments 
thereby  made  rateable  to  the  relief  of 
the  poor  were  made  rateable  to  the 
highway  rates :  ss.  10,  15.  See  also 
Pub.  Hea.  Act,  1876,  ss.  144,  216. 


1  See3&4WiU.4,c.  90,8.9;  Pub. 
Hea.  Act,  1875,  s.  163  ;  Rat.  Act,  1874, 
ss.  10, 15. 

■  See  as  to  "general  district  rate," 
Pub.  Hea.  Act,  1875,  s.  211.  See  also 
Rat.  Act,  1874,  ss.  10,  15. 

»  See  atit^^  p.  614,  n.*.  See  also  R. 
r.  Granville,  9  B.  &  C.  188 ;  Tyne  Ca 
V.  Wallsend,  46  L.  J.  M.  C.  185  ;  Holy- 
well Union,  &c.  t*.  Halkyn  Drainage 
Co.,  1895,  A.  C.  117. 

^  Roads  t.  Trumpington,  L.  R.  6  Q. 
B.  56  ;  Kittow  r.  Liskeard,  10  ih.  7. 
A  mere  licensee^  as  such,  is  not  rate- 
able :  see  poxt^  p.  621. 

»  R.  r.  Parrot,  5  T.  R.  593,  596  ;  R. 
r.  Bedworth,  8  East,  387  ;  R.  c.  6t 
Austell,  5  B.  &  Al.  699. 

6  R.  r.  Rochester,  12  East,  358 ;  B. 
r.  Fayle,  27  L.  T.  65. 

7  R.  t.  Bedworth,  sup, ;  R.  r.  Wert- 
brook,  10  Q.  B.  202. 
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things  are  in  substance  only  part  thereof,  and  are  not  shown 
to  have  any  independent  valiie.^ 

(0)  Chargeable  Value. 

With  respect  to  *'  lighting  "  and  "  watching/'  the  Act  8  &  4  ^^^'fj^^^^j^'. 
Will.  4,  c.  90,  s.  88,  provides  that  the  overseers  of  the  poor  of  ing." 
any  parish,  to  which  the  provisions  of  the  Act  shall  be  extended, 
**  shall,  for  the  purpose  of  collecting,  raising,  and  levying  the 
rate  necessary  for  the  purposes  of  this  Act,  proceed  in  the 
same  manner,  and  have  the  same  powers,  remedies,  and 
privileges  as  for  levying  money  for  the  relief  of  the  poor  in 
the  said  parish ;  provided  always  that  owners  and  occupiers 
of  houses,  buildings,  and  property  (other  than  land)  rateable 
to  the  relief  of  the  poor  in  any  such  parish  shall  be  rated  at 
and  pay  a  rate  in  the  pound  three  times  greater  than  that 
at  which  the  owners  and  occupiers  of  land  shall  be  rated  at 
and  pay  for  the  purposes  of  this  Act." 

In    Thursby  v.   Brierclife-with-Extwistle^  the   appellants'  Thuraby  p. 

Briercliflfe- 

premises  consisted  of  coal  mines,  500  feet  at  least  below  the  with- 
surface,  and  having  no  shaft  or  opening  to  the  surface  within 
the  respondents'  township ;  and  therefore  deriving  no  benefit 
from  the  rate.  It  was  contended  that  such  mines  were  "  land," 
and  not  "property  (other  than  land);"  and  that  the  appel- 
lants were  therefore  liable  to  be  rated  on  the  lower  scale  only. 
It  was,  however,  held,  that  "land"  was  used  in  the  same 
sense  in  which  it  was  used  in  the  statute  43  Eliz.  c.  2  ;^  that 
it  did  not  therefore  include  coal  mines ;  and  that  accordingly 
coal  mines  were  "property  (other  than  land)."* 

On  the  other  hand,  in  Cray  ford  v.  Butter  J^  the  respondents  Crayfoi-d  r. 
occupied  land,  with  engine-houses  and  other  buildings  upon  it, 
for  the  purposes  of  a  brickfield,  the  brick  earth  being  dug 
from  a  portion  of  the  land  and  manufactured  into  bricks  on 
other  portions.  All  the  land  and  buildings  were  used  exclu- 
sively for  the  business  of  brickmaking.  It  was  held  (1)  that 
the  brickfield  was  rateable  as  **  land,"  and  not  as  "  property 

^  Tyne  Co.  v,  Wallsend,  »up,  Davey,  L.  JJ.,  the  latter  hesitating), 

«  1895,  A.  C.  32.  1894,  2  Q.  B.  11,  which  affirmed  S.  C. 

»  See  ante,  p.  614,  n.  *.  1894,  1  Q.  B.  567. 

*  Affirming  S.  C.  (per  Lopes  and          «  1897, 1  Q.  B.  650. 


Extwistle. 
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(other  than  land) "  ;  and  (2)  that,  assuming  that  they  could 
not  be  rated  apart  from  the  land  as  being  capable  of  being  pat 
to  some  other  than  their  present  use,  the  buildings  were  also 
rateable  as  "  land,"  and  not  as  "  buildings "  or  "  property 
(other  than  land)." 

Mines  or  quarries,  other  than  tin  mines,  lead  mines,  or 
copper  mines,  are  rateable  upon  an  estimate  ''of  the  rent 
at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year ;  free  of  all  usual  tenants'  rates,  and  taxes,  and 
tithe  commutation  rent-charge  (if  any) ;  and  deducting  there- 
from the  probable  average  annual  cost  of  the  repairs,  insurance,, 
and  other  expenses,  if  any,  necessary  to  maintain  them  in  a 
state  to  command  such  rent."^  Where  such  mines  or  quarries, 
are  in  the  occupation  of  a  lessee ;  although  the  sums,  whick 
he  pays,  whether  by  way  of  rent  strictly  so  called,  or  by  way 
of  royalty,  or  by  way  of  rent  and  royalty,  do  not  necessarily 
foim  the  basis  of  the  rate  in  the  sense  of  determining  it& 
amount ;  they  are  all  within  the  statutory  meaning  of  "  rent"* 

In  the  Rat.  Act,  1874,  the  following  words,  when  appUed 
to  a  tin,  lead,  or  copper  mine,  have  or  include  the  following 
meanings : — The  word  "  mine,"  when  a  mine  is  occupied  under 
a  lease,  includes  the  underground  workings,  and  the  engines,, 
machinery,  workshops,  tramways,  and  other  plant,  buildings 
(not  being  dwelling-houses),  and  works  and  surface  of  land 
occupied  in  connection  with,  and  for  the  purposes  of,  the  mine,, 
and  situate  within  the  boundaries  of  the  land  comprised  in 
the  lease  or  leases,  under  which  the  dues,  or  dues  and  rent, 
are  payable  or  reserved.  The  word  **  dues "  means  dues, 
royalty,  or  toll,  either  in  money,  or  partly  in  money  and  partly 
in  kind ;  and  the  amount  of  dues,  which  are  reserved  in  kind, 
means  the  value  of  such  dues.  The  word  'Mease"  mean& 
lease  or  sett,  or  licence  to  work,  or  agreement  for  a  lease  or 
sett,  or  licence  to  work.     And  the  word  "  fine  "  means  fine,. 


1  See  the  Par.  Ass.  Act,  6*7  Will. 
4,  c.  96,  s.  1.  See  also  15  k  16  Viet, 
c.  81,  s.  6  ;  Pub.  Hea.  Act,  1875,  s.  211. 
Pf.  the  decision,  before  the  Par.  Ass. 
Act,  of  R.  V.  Attwood,  6  B..&  C.  277 
As  to  mines  in  Ireland,  see  Comm.  of 


Valuation    r.    Clonbrock   Coal     Co., 
1896,  2  I.  R.  560. 

*  R.  V.  Attwood,  9up, ;  B,  r.  West- 
brook,  R.  r.  Everist,  10  Q.  B.  178,203. 
207  ;  Comm.  of  Valuation  t?.  Clonbrock. 
Coal  Co.,  inip. 
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premiam,  or  foregift,  or  other  payment  or  consideration  in  tlie 
nature  thereof.^ 

Where  a  tin^  lead,  or  copper  mine  is  occupied  under  a  statutory 
''lease  "  or  "  leases  "  granted  without  "  fine,"  on  a  reservation  ™^^^ae" 
wholly  or  partly  of  "  dues  "  or  rent,  the  "  gross  value  "  is  the  *^^  '^^^^ 
annual  amount  of  the  whole  of  the  "  dues  "  during  the  year  value." 
ending  on  December  81st  preceding  the  date  at  which  the 
valuation  list  or  poor-rate  ^  is  made ;  in  addition  to  the  annual 
amount  of  any  reserved  fixed  rent,  which  may  not  be  paid  or 
satisfied  by  such  ''  dues."  And  the  **  rateable  annual  value  " 
is  the  same  as  the  gross  value ;  except  that,  where  the  person 
receiving  the  "  dues  "  or  rent  is  liable  for  repairs,  insurance, 
or  other  expenses  necessary  to  maintain  the  mine  in  a  state  to 
command  the  annual  amount  of  "  dues  "  or  rent,  the  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses  for 
which  he  is  so  liable,  is  deducted  from  the  gross  value  for  the 
purpose  of  calculating  the  rateable  value.^  Where  any  such 
mine  is  occupied  under  a  **  lease,"  granted  wholly  or  partly  on 
a  *'  fine ;  "  or  where  any  such  mine  is  occupied  and  worked 
by  the  owner;  or,  in  the  case  of  any  other  such  mine,  to 
which  the  other  provisions  as  to  tin,  lead,  and  copper  mines 
do  not  apply,  and  of  which  the  royalty  or  "  dues "  are  not 
wholly  reserved  in  kind  ;  ^  the  gross  and  rateable  annual  value 
are  the  annual  amount  of  the  *'  dues,"  or  **  dues  "  and  rent, 
at  which  the  mine  might  reasonably  be  expected  to  let  without 
"  fine  "  on  a  lease  of  the  ordinary  dui'ation,  according  to  the 
usage  of  the  country;  if  the  tenant  undertook  to  pay  all 
tenants'  rates  and  taxes,  and  tithe  rent-charge ;  and  also  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain 
the  mine  in  a  state  to  command  such  annual  amount  of 
"  dues,"  or  "  dues  "  and  rent.*^ 

A  lease  comprised  a  lead  mine,  land,  and  works ;  the  mine  snailbeaoh 

and  most  of  the  works  being  in  the  union  in  question,  and  Co.r.Forden 

.   .  .        .  .  ^Kiouble 

the  land  and  the  remaining  works  being  in  the  neighbouring  rating. 

union.     After  the  ore  was  crushed  and  washed,  it  was  taken 

by  a  tramway  about  half  a  mile  to  a  smelting  house,  forming 

1  See  s,  7.  *  See  8. 13. 

'  See  8. 15.  *  See  s.  7. 

»  S.  7. 
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part  of  the  works  in  the  neighbourmg  union,  and  was  there 
converted  into  lead  for  sale.  It  was  held,  (1)  that  the  crushing, 
washing,  and  smelting  works  were  all  included  under  *'  mine," 
as  above  defined,  as  being  **  in  connection  with,  and  for  the 
purposes  of  the  mine ; "  (2)  that  the  rating  authorities  were 
not  entitled  to  assess  any  part  of  the  mine  twice  over ;  and, 
accordingly,  (3)  that,  in  order  to  obtain  the  rateable  value  of 
the  mine  in  the  union  in  question,  a  deduction  should  be  made 
from  the  gross  dues  in  respect  of  the  rateable  premises  in  the 
neighbouring  union.^ 

In  making  a  prospective  rate  on  a  lessee,  who  pays  royalty, 
the  rate  should,  in  order  to  calculate  the  royalty,  be,  in 
general,  assessed  on  the  following  principle  : — Regard  should, 
in  general,  be  had  to  the  quantum  which  the  plant  and 
machinery  used  in  the  particular  working  are  capable  of  pro- 
ducing within  the  year  of  rating,  in  the  absence  of  proof,  that 
such  quantum  cannot  or  will  not  be  produced;  and  on  the 
quantum  which  they  are  supposed  to  produce  in  the  particular 
year.^  If,  however,  the  lessee  shows  that  he  could  not  prudently 
contract  by  anticipation  to  pay  more  than  an  amount  smaller 
than  the  calculated  royalty,  the  smaller  amount  will  be  the 
true  criterion  according  to  which  to  rate  him.^ 

A  licensee  of  the  right  of  working  coprolites  in  a  parish,  in 
which  the  rates  were  made  quarterly,  dug  ten  acres  every 
year ;  and  was  in  possession  of  ten  acres  one  whole  year ;  but 
only  exhausted  about  two  and  a  quarter  acres  in  each  quarter. 
Three  acres  and  a  half  were  the  greatest  quantity  used  by  him 
at  any  one  time  for  coprolite  purposes ;  and  six  acres  and  a 
half,  from  which  the  coprolites  had  been  raised,  always  lay 
unproductive.  His  occupation  was  perpetually  shifting.  It 
was  held,  that  he  was  rateable  in  each  quarterly  rate  in  respect 
of  ten  acres  at  their  enhanced  or  coprolite  value.*  The 
amount,  at  which  property  used  in  connection  with  a  mine  is 
rateable,  is  not  the  mere  amount  of  the  agricultural  value  of 
the  land  on  which  such  property  stands ;  but  the  amount  of  the 


^  Snailbeach  Co.  v.  Forden,  35  L.  T., 
N.  S.  614. 

a  R.  V,  Westbrook,  R.  r.  Everist,  10 
Q.  B.  178. 


8  lb,  :  see  p.  206. 

*  R.  r.  Whaddon,  L.  R.  10  Q.  B. 
230, ^er  Mellor,  Lush,  and  Archibald, 
J  J. ;  Cockburn,  C.  J.,  dissenting. 
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enhanced  value  which  the  land  has  through  the  existence  of 
such  property.! 

The  convenience  and  situation  of  a  mine  or  quarry  should  Convenience 
be  considered  in  estimating  its  rateability.     But  the  actual  —profits. 
profits  which  its  occupier  makes  are  not  material,  and  cannot 
be  allowed  to  influence  the  assessment.^ 

An  aUowance  may  be  made  in  respect  of  rates  on  account  of  Allowances. 
the  necessity  of  repairing  and  replacing  works  and  engines.^ 
But  in  no  case  can  an  allowance  be  made  for  expenditure  in 
rendering  mines  or  quarries  productive.^  Nor  can  the  amount 
of  the  rate  be  affected  by  the  circumstance  that  the  subject- 
matter  is  being  gradually  exhausted.^ 

(y)  Person  Liable. 

The  person  liable  is  the  occupier.*    And  by  this  is  meant  GeneraUj. 
the  person  who  has  the  sole  and  exclusive  possession  ; ''  either 
by  himself,  or  by  his  servants  or  agents.® 

A  person,  who  has  a  mere  licence  to  remove  the  produce  of  Licensee. 
H  mine  or  quarry,  without  more,  is  not  an  occupier  of  it ;  and 
is  not,  therefore,  rateable.^  And,  although  a  person  who  has 
a  licence  to  work  a  whole  mine  or  quarry,  and  who  enters  on 
a  part,  may  be  in  constructive  possession  of  the  whole,^  he  is 
only,  for  rating  purposes,  in  occupation  of  the  part.^^  But 
where  a  licensee  has  an  exclusive  right  to  occupy  the  soil 
containing  the  mine  in  question,  he  may  be  rateable  in  respect 
of  such   soil.^    And  where  a  licensee  agreed  to  "  forthwith 

1  See  Talargoch  Co.   r.  St.  Asaph,  p.  614,  n.  *. 

L.  R.  3  Q.  B.  478  ;  9  B.  &  S.  210  :  a  ^  Talargoch  Co.  r.  St.  Asaph,  L.  R. 

case  of  a  watercourse.  3  Q.  B.  484  ;  Kittow  r.  Liskeard,  10  ib. 

«  R.  V.  Aylesfoid,  26   L.  T.,  N,   S.  18, 14 ;  R.  r.  Whaddon,  ib.  242. 

618.  8  Kittow   V.    Liskeard,    L.     R.    10 

8  R.  r.  Tomlinson,   9  B.  &  C.  163,  Q.  B.  7. 

166 ;  R.  V.  Granville,  ib.  191.  »•  See  R.  r.  Trent  Co.,  4  B.  fc  C.  57  : 

*  R.  r.   Attwood,  6  ib.  677  ;  R.  v,  R.  v.  Ahiwick,  9  A.  &  E.  444  ;  Roads 

Westbrook,  R.  r.  Everist,  10  Q.B.178;  v.  Trumpington,  L.  R.  6  Q.  B.  62; 

Coltness  Co.  v.  Black,  6   A.  C.  331  ;  Morgan  r.  Crawshay,   L.  R.  5  H.  L. 

Comm.  of  Valuation  r.  Clonbrock  Coal  316 ;  Kittow  r.  Liskeard,    L.   R.   10 

Co.,  1896,  2 1.  R.  560.  Q.  B.  13  ;  R.  v.  Whaddon,  ib.  244. 

»  R.  r.  Attwood,  sup, ;  R.  r.  West-  "*  See  a«fe»,  p.  67. 

brook,   R.   r.  Everist,  #M/7. ;    Coltness  "  R.  r.  Fayle,  27  L.  T.  64, 65. 

Co.  r.  Black,  8iip.  :  cf.,  as  to  income  "  Ib. ;  Roads  r.  Trumpington,  L.  R. 

tax,  ante,  p.  612.  6  Q.  B.  56. 

«  See  s.  1  of  43  Eliz.  c.  2,  cited  ante, 
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Grantee  of 
easement. 


Cost-book 
company. 


Oalee. 


Rateability 
tlepends  on 
occupancy, 
not  title. 

Lessor,  &c., 
sometimes 


enter  upon  "  land,  and  there  dig,  and  effectually  fence  the 
excavations,  and  complete  them  by  a  given  time,  and  reinstate 
the  land,  and  then  "  yield  and  deliver  up  "  the  land  to  the 
grantor ;  and  the  excavations  and  works  contemplated  by  the 
agreement  required  a  constant  occupation  of  the  land  ;  and  it 
was  impossible  to  use  the  land  for  any  other  purpose  from 
the  commencement  of  the  excavations  until  the  reinstatement ; 
it  was  held,  that  the  licensee  had  the  exclusive  right  to  occupy 
the  soil ;  and  was  rateable  accordingly.^ 

A  person,  who  has  a  mere  easement  to  use  a  wayleave,*  or 
waterleave,^  for  mining  purposes,  is  not  an  occupier ;  so  as  to 
make  him  rateable  in  respect  of  it.  But  if,  under  a  grant  of  a 
wayleave  with  liberty  to  erect  a  bridge,  the  grantee  makes  a 
way,  and  incloses  it,  and  thereby  excludes  all  other  persons, 
he  becomes  an  occupier  of  the  wayleave  for  rating  purposes.^ 
And,  if  the  grantee  of  a  waterleave  consti-ucts  a  watercourse 
with  pipes  and  culverts,  he  becomes  an  occupier  of  the  land 
containing  them.^ 

The  members  of  a  cost-book  company  may  have  an  occu- 
pation for  rating  purposes.^  But  the  purser,  secretary,  and 
chief  managing  agent  for  the  time  being,  of  any  tin,  lead, 
or  copper  mine,  or  any  of  them,  may,  if  the  overseers  or  other 
rating  authority  think  fit,  be  rated  as  the  occupier.'^ 

The  interest  of  a  galee  of  mines  or  quarries  in  the  Forest  of 
Dean,  or  Hundred  of  St.  Briavels,®  is  probably  capable  of 
occupation  for  rating  purposes.* 

A  person  in  actual  occupation,  although  a  licensee,  or  even 
a  mere  trespasser,  is  rateable.  For  the  nature  of  his  title  is, 
for  rating  pm*poses,  immaterial.^® 

However,  where  a  mine  other  than  a  coal  mine^^  is  in  lease 


^  Roads  V.  Tmmpington,  L.  R.  6 
Q.  B.  56. 

«  R.  r.  Jolliffe,  2T.  R.90. 

"  Talargoch  Co.  v,  St.  Asaph,  L.  R. 
3  Q.  B.  484. 

*  R.  V.  BeU,  7  T.  R.  598. 

^  Talargoch  Co.  v.  St.  Asaph,  sup, 
478.      . 

8  Kittow  V.  Liskeard,  L.  R.  10 
Q.  B.  7. 

7  Rat.  Act,  1874,  s.  7. 


B  See  ante^  p.  540. 

^  Morgan  r.  Crawshay,  L.  R.  5  H.  L. 
304. 

"  R.  r.  Bell,  7  T.  R.  598  ;  Kittow  r. 
Liskeard,  mp.  13 — 15 ;  Holywell 
Union,  &c.  v.  Halkyn  Drainage  Co., 
1895,  A.  C.  117, 

u  In  the  case  of  coal  mines  Uie 
lessee  was  always  rateable :  see  ante^ 
p.  614,  n.<. 


CHAP,  zxni.] 


BATES. 


628 


or  occapation,  and  the  rent  or  royalty  or  due  is  wholly  reserved  Kateable— 
or  received  in  kind  ;  whether  under  the  custom  of  tin-bounding  —Derbyshire 
in  Cornwall/  of  under  express  stipulation ;  ^  the  lessor  or  person  ^''^'^' 
receiving  is  rateable,  as  being  in  receipt  of  a  portion  of  the 
mine,  and  the  lessee  or  occupier  is  exempt.^  And,  even  where 
a  lessor  has  the  option  of  receiving  the  royalty  in  kind  or  in 
money ;  and  he  elects  to  receive  it  in  money ;  he  is  rateable, 
and  the  lessee  is  exempt.^  And  the  liability  of  the  lessor  is  not 
affected  by  the  circumstance  that  the  property  in  question  is 
not,  in  strictness,  of  itself,  and  apart  from  adjoining  property 
demised  to  the  same  lessee,  a  mine  ;  if  no  part  of  such  adjoin- 
ing property  is  at  the  time  in  process  of  working.''  Indeed, 
even  if  such  adjoining  property  is  at  the  time  in  process  of 
working,  the  lessor  is  nevertheless  apparently  rateable.^  For 
although  one  mine  may  extend  through  the  properties  of  a 
variety  of  owners,  each  property  may  contain  a  mine  for  rating 
purposes.^  Although,  however,  in  such  cases,  the  lessee  may 
be  exempt,  his  exemption  is  confined  to  the  mine  itself.  He  is 
rateable  in  respect  of  shafts,  buildings,  and  machinery ;  and  of 
surface  land,  and  watercourses ;  used  in  connection  therewith.® 
Before  the  Bat.  Act,  1874,  a  lessee  of  Crown  mines  subject  to 
the  Derbyshire  custom,  or  a  lessee  under  any  other  person 
entitled  to  the  mineral  duties,^  was  rateable,  as  being  in  receipt 
of  a  portion  of  the  mine  ;  and  the  miner  was  exempt.^^  But  it 
may  be  doubted  whether  the  Act  has  not  altered  the  position 
of  the  miner  in  that  respect.^^  Whether  the  grantor  of  a  way- 
leave,  who  receives  a  rent  or  royalty  in  respect  of  it,  and  whose 


1  See  R.  V.  St.  Agnes,  3  T.  R.  480 ; 
R.  r.  Crease,  11  A.  &  E.  679; 
Crease  v.  Sawle,  2  Q.  B.  862,  886.  See 
ante,  pp.  484,  485,  614,  n.  *. 

>  K.  V.  Baptist  Mill  Co.,  1  M.  &  S. 
612 ;  R.  V.  St.  AusteU,  5  B.  &  Al.  693  ; 
R.  r.  Todd,  12  A.  &  E.  816. 

9  This  was  so  before  the  Rat.  Act, 
1874  :  see  ante^  p.  614,  n.  *.  And  the 
law  has  not  been  changed :  see  Rat. 
Act,  1874,  8.  13 ;  Van  Mining  Co.  v. 
Llanidloes,  1  Ezch.  D.  310. 

*  R.  V.  St.  Austell,  5  B.  &  Al.  693  ; 
Van  Mining  Co.  v,  Llanidloes,  sup. 


'^  Van  Mining  Co.  v.  Llanidloes,  sv^. 

^  Van  Mining  Co.  v.  Llanidloes,  *up. 

■^  lb. :  see  anUy  pp.  2,  3. 

8  Van  Mining  Co.  t.  Llanidloes,  sup. 
The  law  was  the  same  before  the  Rat. 
Act,  1874 :  see  ante^  p.  614,  n.  **. 

*  See  ajite^  p.  567, 

w  See  Rowls  v.  Gells,  2  Cowp.  451. 

"  S.  13  (as  to  which  see  Van  Mining 
Co.  V.  LlanidloeSi  sup.)  can  hardly  be 
applicable.  For  duties,  which  include 
"cope"  (as  to  which  see  ante^  pp.  668, 
569),  would  not  be  "  wholly  reserved  in 
kind." 
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grantee  is  exempt,  is  himself  liable  in  respect  of  the  rent  or 
royalty,  appears  doubtful.^ 

The  liability  to  rates  of  mines  other  than  coal  mines  was 
first  established  by  the  Rat.  Act,  1874.*  It  was  accordingly 
thereby  enacted  that,  where  any  poor  or  other  **  local*'  rate; 
which,  at  the  commencement  of  the  Act,^  any  lessee,  licensee, 
or  gi'antee  of  a  mine,  was  exempt  from  being  rated  to  in  respect 
of  such  mine  ;  became  payable  by  him  in  respect  of  sach  mine 
during  the  continuance  of  his  lease,  grant,  or  licence,  or  before 
the  arrival  of  the  period  at  which  the  amount  of  the  rent, 
royalty,  or  dues,  was  liable  to  revision  or  readjustment;  he 
might  (unless  he  had  specifically  contracted  to  pay  such  rate  in 
the  event  of  the  abolition  of  the  said  exemption)  deduct  from 
any  rent,  royalty,  or  dues,  one-half  of  any  such  rate  paid  by 
him ;  provided  that  he  should  not  deduct  any  sum  exceeding 
what  one-half  of  the  rate  in  the  pound  of  such  poor  or  other 
local  rate  would  amount  to,  if  calculated  upon  the  rent» 
royalty,  or  dues.^  Any  payment  so  authorised  to  be  deducted 
is  a  good  discharge  for  such  amount  of  rent,  royalty,  or  dues^ 
as  is  equal  to  the  amount  of  such  payment ;  and  it  may  be 
recovered  as  an  ordinary  debt  from  the  person  to  whom  the 
rent,  royalty,  or  dues  may  be  payable.  And  the  person 
receiving  the  rent,  royalty,  or  dues,  has  the  same  right  of 
appeal  and  objection  as  he  would  have  if  he  were  the  occupier. 
Where  a  lease  of  ii*on  mines,  executed  before  the  com- 
mencement of  the  Act,^  contained  a  covenant  by  the  lessee  to 
pay  a  certain  rent,  free  of  "  all  rates,  taxes,  tithe  rent-charges, 
expenses,  and  deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature,"  it  was  held,  that  a  specific  contract 
was  not  thereby  constituted ;  so  as  to  disentitle  the  lessee  to 
deduct  one-half  of  the  rate  from  the  rent.*  And  even  where 
such  a  lease  contained  covenants  by  the  lessee  to  pay  certain 
rents  and  royalties,  ''free  and  clear  of  and  from  all  cesses, 
taxes,   rates,   charges,   and   impositions   whatsoever,   laid  or 


1  R.  V.  Jolliffe,  2  T.  R.  90. 

9  See  ante,  Tp.  614,  n.^ 

8  The  Act,  as  to  most  of  its  provi- 
sions, came  into  operation  on  April 
6th,  1875  :  see  s.  11. 


*  8.8. 
«  S.9. 

^  Devonshire  r.  Barrow  Co.,  2  Q.  B.  D. 
286. 
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imposed^  or  heretiftjer  to  be  charged,  laid,  or  imposed  *'  by 
parliament  or  otherwise ;  and  to  pay  them  **  free  from  all 
deductions  whatsoever;"  and  to  pay  ''all  manner  of  taxes, 
rates,  assessments,  charges,  and  impositions  whatsoever,  par- 
liamentary or  parochial,  which  now  are,  or  which  shall  at  any 
time  or  times  hereafter  during  the  continuance  of  this  demise 
be  taxed,  rated,  charged,  assessed  or  imposed,"  landlord's 
property-tax  excepted ;  a  similar  decision  was  arrived  at.^ 

(8)  Place  of  Liability » 

Where  a  mine  lies  in  several  parishes,  it  is  rateable  propor-  Place  of 
tionately  in  each  of  them ;  although  the  adit  and  machinery 
may  be  situate  in  one  only.^  Where  an  Inclosure  Act  enacted 
that  the  allotments  to  be  set  out  thereunder  should  be  deemed 
to  be  situate  in  a  different  parish  from  that  in  which  they 
would  naturally  be  situate  ;  but  that  nothing  in  the  Act  should 
affect  the  owner's  right  to  certain  mines ;  it  was  held,  that  the 
enactment  only  affected  the  portion  of  the  soil  actually  allotted 
to  the  commoners,  and  did  not  affect  the  mines ;  and  that  the 
mines  remained  rateable  in  the  parish  in  which  they  were 
actuall}^  situate,  as  before  the  Act^ 

«.— TITHES. 

Tithes  are  not  payable,  of  common  right,  of  quarries  of  Tithes. 
stone,  gravel,  turf,  tin,  lead,  brick,  lime,  marl,  coal,  chalk,  and 
such-like ;  these  substances  being  a  produce  of  the  earth,  and 
not  an  annual  produce/  But  ore  payable  by  way  of  tithe  may 
be  due  by  custom ;  as  is  or  was  the  case  in  Worsel worth, 
Hartington,  and  Eyam,  in  Derbyshire,*^  and  Stoney  Middleton, 
in  the  same  county;^  Teasdale  Forest,  in  the  county  of 
Durham,''and  Stanhope  andWolsingham,in  the  same  county;^ 
and  Arkilgarthdale,  in   Yorkshire.'    Mineral  tithes   are   not 

1  Chaloner  r.  Bolckow,  3  A.  C.  933.  1  Mod.  35 ;  Stoutfil's  Case,  2  Mod.  77  ; 

See  this  case  for  a  statement  of  the  Buxton  r.  Hutchinson,  2  Yem.  46. 
principle  of  the  provision  in  question.  '  A7Uey  p.  575. 

«  R.  r.  FoleshiU,  2  A.  &  E.  593  j  «  lb. 

Snailbeach  Co.  v.  Forden,  35  L.  T.,  t  Ante,  p.  677. 

N.  S.  514,  517  ;  ante,  pp.  619,  620.  s  ^^^^  p,  573, 

»  R.  r.  Pitt,  5  B.  &  Ad.  565.  »  lb. 

4  2  Inst.  657 ;  Amiles  r.  Chambers, 
M.M.  40 
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within  the  Tithe  Comm.  Act,  6  &  7  Will.  4,  c.  71.*  But  they 
may  be  made  the  subject  of  a  parochial  agreement  mider  the 
Tithe  Comm.  Act,  2  &  3  Vict.  c.  62.* 


/.—PAUPER  SETTLEMENTS. 

Pauper  ^^  ^^  doubtful  whether  a  coal  mine  is  ^'land"  within  the 

settlements.      ^^^  g  Qqq^  4^  c.  57 ;  so  as  to  enable  an  occupation  of  it  to 

confer  a  settlement.^  But  if  it  is,  it  must  be  rented  at  102.  a 
year  at  the  least,  for  the  whole  of  the  year  during  which  it  is 
occupied.^  A  pauper  freeholder,  entitled  to  dig  turf  for  his 
own  use,  and  get  stone  from  a  common,  is  not,  therefore, 
irremovable  from  the  parish  under  the  Acts  14  Gar.  2,  c.  12, 
and  85  Geo.  8,  c.  101,  s.  1.^ 

1  See  B.  90.  95. 

a  See  B.  9.  *  lb, 

8  See  B.  V.  West  Ardsley,  4  B.  &  S.         «  B.  r.  Warkworth,  1  M.  &  8.  473. 


CHAPTER  XXIV. 

REGULATION  ACTS. 

Sect.  1.— COAL  MINES,  &c. 

THE  COAL  MINES  REGULATION  ACT,  1887. 

(50  &  51  Vkt.  c.  58.) 

An  Act  to  consolidate  with  amendments  the  Coal  Mines  Acts, 
1872  and.  1886,  and  the  Stratified  Ironstone  Mines  (Gun- 
powder) Act,  1881.  [16th  September,  1887.] 

Whbreas  it  is  expedient  to  repeal  and  re-enact  with  amendments  35  &  36  Vict. 
the  Coal  Mines  Acts,  1872  and  1886,  and  the  Stratified  Ironstone  c-  '^.^ 
Mines  (Gunpowder)  Act,  1881 :  c.  40. 

44  &'45  Vict, 
c.  26. 

Frelimmary, 

1,  This  Act  may   be  cited  as  the  Coal  Mines  Regulation  Act,  short  title. 
1887.1 

^  For  the  short  title  of  the  Coal  Mines  Acts,  see  Coal  Mines  Act,  1896,  s.  7, 
potty  p.  691. 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  Gommence- 
January,  one  thousand  eight  hundred  and  eighty-eight,  which  date  ™^"*  ^^  ^^^' 
is  in  this  Act  referred  to  as  the  commencement  of  this  Act. 

8.  This  Act  shall  apply  to  mines  of  coal,  mines  of  stratified  iron-  Application 
stone,  mines  of  shale,  and  mines  of  fire-clay  ;  ^  and  in  this  Act,  ^     ^^' 
unless  the  context  otherwise  requires,,  the  word  ''  mine  '*  means  a 
mine  to  which  this  Act  applies. 

1  The  Met.  Mines  Acts  apply  to  all  mines  not  within  the  Coal  Mines  Acts : 
Met  Mines  Act,  1872,  s.  3,  pok^  p.  695.  As  to  determining  which  Acts  apply 
to  a  particular  mine,  see  s.  71  of  this  Acty post,  p.  677,  and  Met.  Mines  Act,  1872, 
8.  39,  ^xw^,  p.  718. 

Part  1. 

Employment  of  Boi/s,  Girls,  and  Wometi} 
4.  No  boy  under  the  age  of  twelve  ^  years,  and  no  girl  or  woman  Employment 

40 2  ^^^^  ground 
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of  boys  under  of  any  age,  shall  be  employed  in  or  allowed  to  be  for  the  purpose  of 
twelve  and  of  employment  in  any  mine  below  ground. 

women  pro.  i  ^g  ^  ^he  meaning  of  "boy,"  "girl,"  and  "woman,"  see  b.  75,  pott, 

hibited.  p  gy^ 

3  "  Thirteen  "is  substituted  by  the  Mines  (Prohibition  of  Child  Labour  Under- 
ground) Act,  1900.  As  to  the  application  of  the  Employment  of  Children  Act, 
1903,  see  8.  9  of  that  Act. 

Hours  of  em-  5.  A  boy  of  or  above  the  age  of  twelve^  years  shall  not  be  employed 
ployment  of  {j^  qj.  allowed  to  be  for  the  purpose  of  employment  in  a  mine  below 
twelve  below  ground  for  more  than  fifty-four  hours  in  any  one  week,  nor  more 
ground.  h^^lh  ten  hours  in  any  one  day,  nor  otherwise  than  in  accordance  with 

the  regulations  hereinafter  contained  with  respect  to  the  employment 

of  boys  in  a  mine  below  ground. 

1  "  Thirteen  '*  is  substituted  by  the  Mines  (Prohibition  of  Child  Labour  Under- 
ground) Act,  1900. 

Regulations  6.  With  respect  to  the  employment  of  boys  in  a  mine  below  ground 
as  to  employ,    the  following  regulations  shall  have  effect ;  that  is  to  say, 

below  ground.       (1.)  There   shall  be  allowed  an  interval  of  not  less  than  eight 

hours  between  the  period  of  employment  on  Friday  and  the 
period  of  employment  on  the  following  Saturday,  and  in  other 
cases  of  not  less  than  twelve  hours  between  each  period  of 
employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to  begin  at 
the  time  of  leaving  the  surface,  and  to  end  at  the  time  of 
returning  to  the  surface  : 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
night  and  to  end  at  midnight  on  the  succ^ing  Saturday 
night. 

Employment  7.  With  respect  to  boys,  girls,  and  women  employed  above 
of  boys,  girls,  ground,  in  connexion  with  any  mine,  the  following  provisions  shall 
above  ground,  have  effect : 

(1.)  No  boy  or  girl  under  the  age  of  twelve  years  shall  be  so 
employed : 

(2.)  No  boy  or  girl  under  the  age  of  thirteen  years  shall  be  so 
employed —  - 

(a.)  for  more  than  six  days  in  any  one  week  ;  or 

{b,)  if  employed  for  more  than  three  days  in  any  one  week, 
for  more  than  six  hours  in  any  one  day  ;  or 

(c)  in  any  other  case  for  more  than  ten  hours  in  any  one 
day. 

(8.)  No  boy  or  girl  of  or  above  the  age  of  thirteen  years  and  no 
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woman  shall  be  so  employed  for  more  than  fifty-four  horns  in 
any  one  week  or  more  than  ten  hours  in  any  one  day  : 

(4.)  No  boy,  girl,  or  woman  shall  be  so  employed  between  the 
hours  of  nine  at  night,  and  five  on* the  following  morning,  nor 
on  Sunday,  nor  after  two  o'clock  on  Saturday  afternoon  : 

(5.)  There  shall  be  allowed  an  interval  of  not  less  than  eight 
hours  between  the  termination  of  employment  on  Friday  and 
the  commencement  of  employment  on  the  following  Saturday, 
and  in  other  cases  of  not  less  than  twelve  hours  between  the 
termination  of  employment  on  one  day,  and  theconmiencement 
of  the  next  employment : 

(6.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
night  and  to  end  at  midnight  on  the  succeeding  Saturday 
night : 

(7.)  No  boy,  girl,  or  woman  shall  be  employed  continuously  for 
more  than  five  hours,  without  an  interval  of  at  least  half  an 
hour  for  a  meal,  nor  for  more  than  eight  hours  on  any  one 
day,  without  an  interval  or  intervals  for  meals  amounting 
altogether  to  not  less  than  one  hour  and  a  half  : 

(8.)  No  boy,  girl,  or  woman  shall  be  employed  in  moving  railway 
waggons. 

The  provisions  of  this  section  as  to  the  employment  of  boys, 
girls,  and  women  after  two  o^clock  on  Saturday  afternoon,  shall  not 
apply  in  the  case  of  any  mine  in  Ireland  so  long  as  it  is  exempted  by 
order  of  a  Secretary  of  State.^ 

^  The  employment  of  women,  young  pei-sons,  and  children  in  any  pit  banks 
connected  with  coal  mines  to  which  this  section  does  not  apply,  is  regulated  by 
the  Fact,  and  Work.  Act,  1901,  post,  p.  728  ;  see  the  definition  of  "pit  bank" 
in  8.  449,  and  sch.  6,  part  2,  of  the  latter  Act. 

8.  (1.)  The  owner  agent  or  manager  of  every  mine  shall  keep  in  Register  to 
the  oflSce  at  the  mine  a  register,  and  shall  cause  to  be  entered  in  that  bo^ghrb 
register,  in  such  form  as  the  Secretary  of  State  may  from  time  to  time  and  women 
prescribe  or  sanction,  tlie  name,  age,  residence,  and  date  of  first  ®™P^^y®^- 
employment  of  all  boys  employed  in  the  mine  below  ground,  and  of 
all  boys,  girls,  and  women  employed  above  ground  in  connexion  with 
the  mine ;  and  shall,   on  request,    produce    the    register  to  any 
inspector  ^  under  this  Act,  and  to  any  officer  of  a  school  board  or 
school  attendance  committee  in  the  district  in  which  the  mine  is 
situate,  at  the  mine  at  all  reasonable  times,  and  shall  allow  any  such 
inspector  or  officer  to  inspect  and  copy  the  same. 

(2.)  The  immediate  employer  of  every  boy,  other  than  the  owner 
agent  or  manager  of  the  mine,  before  he  causes  the  boy  to  be  below 
ground  in  any  mine,  shall  report  to  the  manager  of  the  mine  or  to 
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some  person  appointed  by  thab  manager,  that  he  is  about  to  employ 
the  boy  in  the  mine.^ 

1  See  B.  39,  post,  p.  649. 

3  It  foUows  from  the  language  of  this  sub-section  that  a  person  working  in 
a  mine  is  not  necessarily  in  the  employment  of  the  mine  owners,  so  as  to  make 
him  a  "workman"  under  the  Emp.  and  Workm.  Act,  1875 :  Marrow  r.  Flimby. 
&c.,  Co.,  1898,  2  Q.  B.  588. 

9.  If  any  person  contravenes  or  fails  to  comply  with,  or  permits 
any  person  to  contravene  or  fail  to  comply  with,  any  provision  of 
this  Act  with  respect  to  the  employment  of  boys,  girls,  or  women, 
or  to  the  register  of  boys,  girls,  and  women,  or  to  reporting  the 
intended  employment  of  boys,  he  shall  be  guilty  of  an  offence  against 
this  Act ;  and  in  the  event  of  any  such  contravention  or  non- 
compliance by  any  person  whomsoever,  the  owner  £^ent  and  manager 
of  the  mine  shall  each  be  guilty  of  an  offence  against  this  Act,  unless 
he  proves  that  he  had  taken  all  reasonable  means,  by  publishing  and 
to  the  best  of  his  power  enforcing  the  provisions  of  this  Act,  to 
prevent  the  contravention  or  non-compliance.^ 

*  As  to  liability  for  misrepresentation  as  to  age,  see  s.  64,  jjont^  p.  675. 

10.  (1.)  After  a  request  in  writing  by  the  principal  teacher  of 
a  public  elementary  school  which  is  attended  by  any  boy  or  girl 
employed  in  or  in  connexion  with  a  mine,  the  peraon  who  pays 
the  wages  of  the  boy  or  girl  shall  as  long  as  he  employs  the  boy  or 
girl  pay  to  the  principal  teacher  of  that  school,  for  every  week  tliat 
the  boy  or  girl  attends  the  school,  the  weekly  sum  specified  in  the 
application,  not  exceeding  twopence  per  week,  and  not  exceeding 
one-twelfth  part  of  the  wages  of  the  boy  or  girl,  and  may  deduct  the 
sum  so  paid  by  him  from  the  wages  payable  for  the  services  of  the 
boy  or  girl. 

(2.)  If  any  person  after  such  application  refuses  to  pay  on  demand 
any  sum  that  becomes  due  as  aforesaid,  he  shall  be  liable  to  a  penalty 
not  exceeding  ten  shillings.^ 

1  The  Act  of  1872  contained  provisions  as  to  education  which  are  omitted 
from  the  present  Act  in  reliance  on  the  Elem.  Educ.  Acts.  S.  7  of  the  Elem. 
Educ.  Act,  1876,  provides  that  "  it  shall  be  the  duty  of  the  inspectors  and 
sub-inspectors  acting  under  the  Acts  reg^ilating  factories,  workshops,  and 
mines  respectively,  and  not  of  the  local  authority,  to  enforce  the  obaervanoe 
by  the  employere  of  childi-en  in  such  factories,  workshops,  and  mines  of  the 
provisions  of  this  Act  respecting  the  employment  of  children ;  but  it  shall  be 
the  duty  of  the  local  authority  to  assist  the  said  inspectors  and  sub-inspectors  in 
the  performance  of  their  duty,  by  information  or  otherwise." 


Wages, 

Prohibition  H-  (!•)  ^^  wages  shall  be  paid^  to  any  person  employed  in  or 

of  payment  of  about  any  mine  at  or  within  any  public  house,  beer  shop,  or  place 
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for  the  sale  of  any  spirits  beer  wine  cyder  or  other  spiritaous  wages  at 
or   fermented   liqnor,    or  other  house   of  entertainment,  or  any  PJjblic-hoiisea, 
office  garden  or  place  belonging  or  contigaous  thereto,  or  occupied 
therewith. 

(2.)  Every  person  who  contravenes  or  fails  to  comply  with  or 
permits  any  person  to  contravene  or  fail  to  comply  with  this 
section  shall  be  guilty  of  an  ofTence  against  this  Act ;  and  in  the 
event  of  any  such  contravention  or  non-compliance  by  any  person 
whomsoever,  the  owner  agent  and  manager  of  the  mine  shall  each 
be  guilty  of  an  offence  against  this  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means  ^  by  publishing  and  to  the  best  of  his 
power  enforcing  the  provisions  of  this  section  to  prevent  the 
contravention  or  non-compliance. 

*  For  other  provisions  with  regard  to  the  payment  of  wages,  see  the  Truck 
Acts,  pott^  p.  727. 
»  Cf.  pogf,  p.  669,  n.  -• ;  p.  670,  n.  «. 

12.  (1.)  Where  the  amount  of  wages  paid  to  any  of  the  persons  Payment  of 
employed  in  a  mine  depends  on  the  amount  of  mineral  gotten  by  them,  ^^^^j^™' 
those  persons  shall  be  paid  according  to  the  actual  weight  gotten  by  mines  by 
them  of  the  mineral  contracted  to  be  gotten,^  and  the  mineral  gotten  ^®*g^*- 
by  them  shall  be  truly  weighed^  at  a  place  as  near  to  the  pit  mouth  as 
is  reasonably  practicable. 

Provided^  that  nothing  in  this  section  shall  preclude  the  owner 
agent  or  manager  of  the  mine  from  agreeing  with  the  persons 
employed  in  the  mine  that  deductions  shall  be  made  in  respect  of 
stones  or  substances  other  than  the  mineral  contracted  to  be  gotten, 
which  shall  be  sent  out  of  the  mine  with  the  mineral  contracted  to  be 
gotten,^  or  in  respect  of  any  tubs  baskets  or  hutches  being  impro- 
perly filled  in  those  cases  where  they  are  filled  by  the  getter  of  the 
mineral  or  his  drawer,  or  by  the  person  immediately  employed  by 
him  ;^  such  deductions  beiug  determined  in  such  special  mode  hs 
may  be  agreed  upon  between  the  owner  agent  or  manager  of  the 
mine  on  the  one  hand,  and  the  persons  employed  in  the  mine  on  the 
other,^  or  by  some  person  appointed  in  that  behalf  by  the  owner 
agent  or  manager,  or  (if  any  check  weigher  is  stationed  for  this  pur- 
pose as  herein-after  mentioned),  by  such  person  and  such  check 
weigher,  or  in  case  of  difference  by  a  third  person  to  be  mutually 
agreed  on  by  the  owner,  agent,  or  manager  of  the  mine  on  the  one 
hand,  and  the  persons  employed  in  the  mine  on  the  other,  or  in 
default  of  agreement  appointed  by  a  chairman  of  a  court  of  quarter 
sessions  within  the  jurisdiction  of  which  any  shaft  of  the  mine  is 
situate. 

(2.)  If  any  person  contravenes  or  .fails  to  comply  with,  or  permits 
any  person  to  contravene  or  fail  to  comply  with,  this  section,  he 
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shall  be  guilty  of  an  offence  against  this  Act ;  and  in  the  event  of 
any  such  contravention  or  non-compliance  by  any  person  whom- 
soever, the  owner  agent  and  manager  of  the  mine  shall  each  be 
guilty  of  an  offence  against  this  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means  ^  by  publishing  and  to  the  best  of  his 
power  enforcing  the  provisions  of  this  section  to  prevent  the  contra- 
vention or  non-compliance. 

(8.)  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State, 
in  the  case  of  any  mine  or  class  of  mines  employing  not  more  than 
thirty  persons  underground,  to  be  expedient  that  the  persons  employed 
therein  should,  upon  the  joint  representation  of  the  owner  or  owners 
of  any  such  mine  or  class  of  mines  and  the  said  persons,  be  paid  by 
any  method  other  than  that  provided  by  this  Act,  such  Secretary  of 
State  may,  if  he  think  fit,  by  order  allow  the  same  either  without 
conditions  or  during  the  time  and  on  the  conditions  specified  in  the 
order.® 

1  As  to  "mineral  contracted  to  be  gotten,"  see  infra^  n.  *.  These  words  do 
not  preclude  an  owner  from  dismissing  a  coUier  who,  contrary  to  express 
instrnctions,  continues  to  send  up  an  undue  proportion  of  dust :  CheU  r.  HaU, 
12  T.  L.  R.  408. 

>  The  direction  to  weigh  applies  to  everything  sent  up  in  the  tub,  whether 
consisting  of  '*  mineral  contracted  to  be  gotten  '*  or  not :  Kearney  r.  White- 
haven CoUiery  Co.,  1893,  1  Q.  B.  at  p.  708,  per  Lord  Esher.  Subject  to  the 
proviso  with  regard  to  deductions  (see  n.  *,  infra},  this  section  renders  it  obli- 
gatory in  aU  cases  to  pay  wages  according  to  weight :  Xetherseal  Colliery  Co. 
V.  Bourne,  14  A.  C.  228  ;  Kearney  r.  Whitehaven  Colliery  Co.,  1893,  1  Q.  B.  700. 

'  Under  this  proviso  deductions  may  be  agreed  upon  in  respect  of  (1)  sub- 
stances other  than  the  mineral  contracted  to  be  gotten  sent  out  of  the  mine 
with  the  mineral  contracted  to  be  gotten,  and  (2)  tubs,  &c.,  improperly  filled. 
No  other  deductions  are  lawful,  and  no  agreement  purporting  to  authorise 
them  is  valid.  And  the  permitted  deductions  cannot  be  made  unless  the 
provisions  as  to  the  mode  of  determining  them  and  otherwise  are  complied 
with  :  Netherseal  Colliery  Co.  v.  Bourne,  14  A.  C.  228  ;  Kearney  r.  Whitehaven 
Colliery  Co.,  1893,  1  Q.  B.  700.  Deductions  improperly  made  may  be  recovered 
by  the  miner  by  action :  Netherseal  Colliery  Co.  r.  Bourne,  m/). ;  Brace  r. 
Abercam  Colliery  Co. ;  Huggins  r.  London,  &c.,  Co..  1891,  2  Q.  B.  699.  But  a 
contract  of  hiring  and  service  providing  for  illegal  deductions  Is  not  otherwise 
void.  Although ,  therefore,  the  miner  may  recover  the  sums  improperly  deducted, 
he  is  not  at  liberty,  on  that  ground,  to  terminate  his  engagement  without 
giving  such  notice  as  may  have  been  stipulated  for,  or  otherwise  to  break  his 
contract  of  service  :  Kearney  r.  Whitehaven  Colliery  Co.,  mp. 

*  "  Mineral  contracted  to  be  gotten  "  means  the  kind  of  mineral  (i.a.,  coaL 
ironstone,  shale,  or  fire-clay  :  see  s.  3,  ante,  p.  627)  which  the  miner  is  employed 
to  get :  Brace  r.  Abercam  Colliery  Co.  ;  Huggins  v.  London,  &c.,  Co.,  1891, 
1  Q.  B.  496,  2  Q.  B.  699.  It  follows  that  the  section  does  not  authorise  a 
deduction  in  respect  of  small  coal  where  the  mineral  contracted  to  be  gotten  is 
coal :  ib.  See,  further,  Netherseal  Colliery  Co.  r.  Bourne,  14  A.  C.  228,  per 
Lords  Halsbury,  Herschell,  and  Macnaghten,  Lords  Bramwell  and  Fitzgerald 
dissenting ;  affirming  S.  C.  20  Q.  B.  D.  606,  per  Lord  Esher  and  Lopes,  L.  J.. 
Fry,  L.  J.,  dissenting;  which  overruled  on  this  point  S*  C  19  ib.  3o7.    This 
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case  was  decided  on  s.  17  of  the  Act  of  1872,  and  oyerruled  Hynd  v.  Spowart  ft 
Co.,  22  S.  L.  R.  702,  and  Jones  v,  Llynvi  CJoUiery  Co.,  cited  19  Q.  B.  D.  360, 

*  This  deduction  meets  the  case  of  an  undue  proportion  of  slack  or  dust 
being  sent  up  in  the  tub.  It  is  a  deduction  for  improper  filling,  and  it  is 
accordingly  immaterial  whether  the  slack  or  dust  is  coal  or  not.  The  deduction 
is  arriyed  at  by  taking  the  total  weight  of  the  substances  sent  up  in  the  tub 
and  deducting  the  materials,  whether  slack,  dust,  or  otherwise,  improperly 
put  in :  see  Netherseal  Colliery  Co.  r.  Bourne,  14  A.  C.  at  p.  246,  per  Lord 
Macnaghten ;  Kearney  r.  Whitehaven  Colliery  Co.,  1893,  1  Q.  B.  at  pp.  708f 
709,  per  Lord  Esher. 

'  The  special  mode  agreed  upon  must  not  contravene  the  requirement  of 
this  section  that  deductions  can  only  be  made  from  weight.  In  Kearney  v, 
Whitehaven  Colliery  Co.  (1893,  1  Q.  B.  700)  an  agreement  was  entered  into 
between  the  company  and  the  men  by  which  about  one  tub  out  of  every  twenty 
was  tested.  If  that  tub  was  found  to  contain  more  than  a  specified  quantity  of 
dirt,  no  payment  was  made  in  respect  of  the  coal  in  it.  Wages  were  paid  in 
respect  of  the  other  tubs  in  full.  It  was  held  that  the  agreement  was  void. 
An  agreement  for  a  uniform  average  deduction  from  the  weight  of  the  gross 
contents  of  each  tub  sent  up,  is,  however,  valid  :  Kearney  -c,  Whitehaven 
Colliery  Co.,  »up.  p.  714,  per  Smith,  L.  J. ;  Ronaldson  r.  Mowat,  21  R.  Just.  Cas. 
55.  An  agreement  that  no  payment  shall  be  made  for  the  excess  weight  in  any 
tub  beyond  a  certain  limit  is  also  valid  ;  on  the  ground  that  overfilling  is  a 
form  of  improper  filling :  Atkinson  r.  Hastie,  21  R.  Just.  Cas.  62.  The  cor- 
responding  section  of  the  Act  of  1872  (s.  17)  made  no  provision  for  a  special 
agreement,  but  required  the  deductions  to  be  determined  by  the  banksman  or 
weigher,  and  check  weigher  (if  there  was  one),  and  it  was  held  under  that 
section  in  Bourne  r.  Netherseal  Colliery  Co.,  19  Q.  B.  D.  357  (see  also  S.  C.  20 
Q.  B.  D.  606  ;  Netherseal  Colliery  Co.  r.  Bourne,  14  A.  C.  228),  that  the  practice 
of  ascertaining  the  deductions  by  means  of  a  boy  who  noted  down  the  figures 
shown  on  the  dial  of  the  weighing  machine  was  illegal,  because  they  were  not 
determined  by  the  banksman  or  weigher,  and  check  weigher. 

'  Cf.  poit,  p.  669,  n.  *  ;  p.  670,  n.  *. 

®  See  pott  J  s.  13  (7).  Under  the  corresponding  provision  (s.  17)  of  the  Act  of 
1872,  the  power  of  exemption  was  not  limited  to  a  mine  employing  not  more 
than  thirty  persons  underground.  Orders  of  exemption  under  that  section  in 
respect  of  mines  employing  more  than  thirty  persons  underground  remain  in 
force  by  virtue  of  s.  79  of  the  present  Act  (^pod^  p.  681) :  see  Dickinson  v, 
Handsley,  60  L.  T.,  N.  S.  567.  The  provisions  of  s.  12  are  not  affected  by  the 
Truck  Act,  1896  :  see  s.  8  of  the  latter  Act. 

18.  (1.)  The  persons  who  are  employed  in  a  mine,  and  are  paid  Appointment 
according  to  the  weight  of  the  mineral  gotten  by  them,  may,  at  ®^  P*^  ^ 
their  own  cost,  station  a  person  (in  this  Act  referred  to  as  '^  a  check  removal,  of 
weigher  "  ^)  ab  each  place  appointed  for  the  weighing  of  the  mineral,  ^^^^ 
and  at  each  place   appointed   for  determining   the  deductions  in 
order  that  he  may  on  behalf  of  the  persons  by  whom  he  is  so  stationed 
take  a  correct  account  of  the  weight  of  the  mineral  or  determine 
correctly  the  deductions  as  the  case  may  be. 

(2.)  A  check  weigher  shall  have  every  facility  afforded  to  him  for 
enabling  him  to  fulfil  the  duties  for  which  he  is  stationed,  including 
facilities  for  examining  and  testing  the  weighing  machine,  and 
checking  the  tareing  of  tubs  and  trams  where  necessary  ;  and  if  at 
any  mine  proper  facilities  are  not  afforded  to  a  check  weigher  as 
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required  by  this  section,  the  owner  agent  and  mani^er  of  the  mine 
shall  each  be  guilty  of  an  offence  against  this  Act,  unless  he  proves 
that  he  had  ts^en  all  reasonable  means  ^  to  enforce  to  the  best  of  his 
power  the  requirements  of  this  section.^ 

(3.)  A  check  weigher  shall  not  be  authorised  in  any  way  to 
impede  or  interrupt  the  working  of  the  mine,  or  to  interfere  with 
the  weighing,  or  with  any  of  the  workmen  or  with  the  management 
of  the  mine  ;  ^  but  shall  be  authorised  only  to  take  such  account  or 
determine  such  deductions  as  aforesaid,  and  th^  absence  of  a  check 
weigher  from  the  place  at  which  he  is  stationed  shall  not  be  a 
reason  for  interrupting  or  delaying  the  weighing  or  the  determina- 
tion of  deductions  at  such  place  respectively,  but  the  same  shall 
be  done  or  made  by  the  person  appointed  in  that  behalf  by  the 
owner  agent  or  manager,  unless  the  absent  check  weigher  had 
reasonable  ground  to  suppose  that  the  weighing  or  the  determina- 
tion of  the  deductions,  as  the  case  may  be,  would  not  be  proceeded 
with :  Provided  always,  that  nothing  in  this  section  shall  prevent 
a  check  weigher  giving  to  any  workman  an  account  of  the  mineral 
gotten  by  him,  or  information  with  respect  to  the  weighing,  or  the 
weighing  machine,  or  the  tareing  of  the  tubs  or  trams,  or  with 
respect  to  the  deductions  or  any  other  matter  within  the  scope  of  his 
duties  as  check  weigher,  so  always,  nevertheless,  that  the  working  of 
the  mine  be  not  interrupted  or  impeded. 

(4.)  If  the  owner  agent  or  manager  of  the  mine  desires  the 
removal  of  a  check  weigher  on  the  ground  that  the  check  weigher 
has  impeded  or  inteiTupted  the  working  of  the  mine,  or  interfered 
with  the  weighing,  or  with  any  of  the  workmen,^  or  with  the 
management  of  the  mine,  or  has  at  the  mine  to  the  detriment  of 
the  owner  agent  or  manager,  done  anything  beyond  taking  such 
account  determining  such  deductions  or  giving  such  information 
as  aforesaid,  he  may  complain  to  a  court  of  summary  jurisdiction, 
who,  if  of  opinion  that  the  owner  agent  or  manager  shows  sufficient 
primdfam  ground  for  the  removal  of  the  check  weigher,  shall  call  on 
the  check  weigher  to  show  cause  against  his  removal. 

(5.)  On  the  hearing  of  the  case  the  court  shall  hear  the  parties, 
and,  if  they  chink  that  at  the  hearing  sufficient  ground  is  shown  by 
the  owner,  agent,  or  manager  to  justify  the  removal  of  the  check 
weigher,  shall  make  a  summary  order  for  his  removal,  and  the  check 
weigher  shall  thereupon  be  removed,  but  without  prejudice  to  the 
stationing  of  another  check  weigher  in  his  place.^ 

(6.)  The  court  may  in  every  case  make  such  order  as  to  the  costs 
of  the  proceedings  as  the  court  may  think  just. 

(7.)  If  in  pui-suance  of  any  order  of  exemption®  made  by  a  Secretaiy 
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of  State,  the  persons  employed  in  a  mine  ai*e  paid  bj  the  measure  or 
gange  of  the  material  gotten  by  them,  the  provisions  of  this  Act 
shall  apply  in  like  manner  as  if  the  term  '^  weighing  *'  included 
measuring  and  gauging,  and  the  terms  relating  to  weighing  shall  be 
construed  accordingly. 

(8.)  If  the  person  appointed  by  the  owner  agent  or  manager  to 
weigh  the  mineral  impedes  or  interrupts  the  check  weigher  in  the 
proper  discharge  of  his  duties,  or  improperly  interferes  with  or  alters 
the  weighing  machine  or  the  tare  in  order  to  prevent  a  cori'ect  account 
being  taken  of  the  weighing  and  tareing,  he  shall  be  guilty  of  an 
offence  against  this  ActJ 

1  Under  the  Act  of  1872  (s.  18)  the  check  weigher  was  required  to  be  one 
of  the  persons  employed  in  the  mine,  or  in  another  mine  belonging  to  the  same 
owner.  It  was  accordingly  held,  that  the  reappointment  of  a  check  weigher, 
who  had  received  from  the  men  a  fortnight's  notice  to  quit,  within  the  fort- 
night was  invalid ;  on  the  ground,  that,  when  appointed  check  weigher,  he 
ceased  to  be  employed  by  the  mine  owner,  and  was  not  therefore  in  such 
employment  at  the  date  of  the  re-election :  Hopkinson  r.  Caunt,  14  Q.  B.  D. 
592.  The  present  section  contains  no  restriction  as  to  the  persons  who  may  be 
appointed  check  weighera. 

«  Cf.  pv4,  p.  669,  n.  4  ;  p.  670,  n.  «. 

s  See  also  Ck>al  Mines  (Check  Weigher)  Act,  1894,  s.  \,jmt,  p.  688. 

*  Giving  information  to  the  men  on  which  he  imew  that  they  would  act,  and 
without  which  they  would  have  gone  to  work,  is  an  interference  by  a  check 
weigher  with  the  management :  Ex  parte  White,  13  T.  L.  R.  580.  Interference 
is  not  limited  to  acts  done  by  a  check  weigher  by  virtue  of  or  in  connection  with 
his  office,  or  to  acts  done  at  the  mine  :  Sykes  v.  Barraclough,  1904,  2  K.  B.  675. 

^  As  to  summary  orders  for  the  removal  of  check  weighers,  see  s.  61,  sub-s.  2, 
jMtt,  p.  674.  An  order  under  this  sub-section  may  be  obtained  where  the  check 
weigher  is  intimidating  workmen  to  induce  them  to  cease  working  :  Prentice  r. 
Hall,  26  W.  R.  237,  decided  under  the  Act  of  1872.  Actual  interruption  of  the 
working  is  not  necessary :  ib.  See  the  observations  on  Prentice  t*.  HaU  in 
Sykes  r.  Barraclough,  ftvjt.  The  check  weigher  ceases  to  hold  office  when  the 
miners  are  dismissed  and  the  mine  closed,  and  he  is  not  reinstated,  even  if  the 
same  miners  are  immediately  re-engaged :  Whitehead  r.  Holdsworth,  4  Ex.  D. 
13,  decided  under  the  Act  of  1872  ;  Merry  ton  Coal  Co.  r.  Anderson,  18  R.  203. 

«  See  s.  12  (3),  ante,  p.  632. 

^  See  further  n. '  to  s.  14,  infra. 

14.  (1.)  Where  a  check  weigher  has  been  appointed  by  the  Remunera- 
majority,  ascertained  by  ballot,  of  the  persona  employed  in  a  mine  ^"j^^lf  «='' 
who  are  paid  according  to  the  weight  of  the  mineral  gotten  by  them, 
and  has  acted  as  such,  he  may  recover  from  any  person  for  the  time 
being  employed  at  snch  mine  and  so  paid,  his  proportion  of  the 
check  weigher's  wages  or  recompense,  notwithstanding  that  any 
of  the  persons  by  whom  the  check  weigher  was  appointed  may  have 
left  the  mine,  or  others  have  entered  the  same  since  the  check 
weigher's  appointment,  any  rule  of  law  or  equity  to  the  contrary 
notwithstanding. 

(2.)  It  shall  be  lawful  for  the  owner  or  manager  of  any  mine,  where 
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the  majority  of  the  before-mentioned  persons,  ascertained  as  aforesaid, 
so  agree,  to  retain  the  agreed  contribution  of  the  persons  so  employed 
and  paid  as  aforesaid  for  the  check  weigher,  notwithstanding  the  pro- 
visions of  the  Acts  relating  to  tmck,^  and  to  pay  and  acconnt  for  the 
same  to  the  check  weigher.^ 

1  1  &  2  Wm.  4,  c.  37,  and  50  &  51  Vict.  c.  46,^<wf,  p.  727. 

>  As  to  a  deputy  check  weigher ;  evidenoe  as  to  the  appointment  of  a  check 
weigher,  or  deputy  ;  provision  for  a  shelter  ;  restrictions  upon  the  removal  of  a 
person  appointed ;  further  provisions  as  to  the  persons  who  are  to  appoint 
and  pay ;  and  notices  of  meetings  to  appoint ;  see  Coal  Mines  (Weighing  of 
Minerals)  Act,  1905,  po«t^  p.  692. 

Applicationof       15.  (1.)  The  Weights  and  Measures  Act,  1878,  shall  apply  to  all 
c^4*  to  weights,  balances,  scales,  steelyards,  and  weighing  machines  used  at 

weights,  &c.,    any  mine  for  determining  the  wages  payable  to  any  person  employed 
used  in  mines,  -j^  ^.j^^  ^^^j^^  according  to  the  weight  of  the  mineral  gotten  by  him,  in 
like  manner  as  it  applies  to  weights,  balances,  scales,  steelyards,  and 
weighing  machines  used  for  trade. 

(2.)  An  inspector  of  weights  and  measures  appointed  under  the 
said  Act  shall  once  at  least  in  every  six  months  inspect  and  examine 
in  manner  directed  by  the  said  Act  the  weights,  balances,  scales, 
steelyards,  and  weighing  machines  used  or  in  the  possession  of  any 
person  for  use  as  aforesaid  at  any  mine  within  his  district ;  and  shall 
also  make  such  inspection  and  examination  at  any  other  time  in  any 
case  where  he  has  reasonable  cause  to  believe  that  there  is  in  use  at 
the  mine  any  false  or  unjust  weight,  balance,  scale,  steelyard,  or 
weighing  machine. 

(3.)  The  inspector  shall  also  inspect  and  examine  the  measures  and 
gauges  in  use  at  the  mines  within  his  district ;  but  nothing  in  this 
section  shall  prevent  or  interfere  with  the  use  of  the  measures  or 
gauges  ordinarily  used  at  the  mine. 

(4.)  An  inspector  may,  for  the  purposes  of  this  section,  without 
any  authorisation  from  a  justice  of  the  peace,  exercise  at  or  in  any 
mine,  as  respects  all  weights,  measures,  scales,  balances,  steelyards, 
and  weighing  machines  used  or  in  the  possession  of  any  person  for 
use  at  or  in  that  mine,  all  such  powers  as  he  could  exercise,  if 
authorised  in  writing  by  a  justice  of  the  peace,  under  section  forty- 
eight  of  the  Weights  and  Measures  Act,  1878,  with  respect  to  any 
such  weights,  measures,  scales,  balances,  steelyards,  and  weighing 
machines,  as  therein  mentioned  ;  and  all  the  provisions  of  that 
section,  including  the  liability  to  penalties,  shall  apply  to  such 
inspection. 

(5.)  The  inspector  of  weights  and  measures  shall  not,  in  fulfilling 
the  duties  required  of  him  under  this  section,  impede  or  obstruct  the 
working  of  the  mine. 
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Single  Shafts, 

16.  (1.)  After  the  commencement  of  this  Act  the  owner  agent  or  Prohibition 
manager  of  a  mine  shall  not  employ  any  person  in  the  mine,  or  pj  aingle 
permit  any  person  to  be  in  the  mine  for  the  purpose  of  employment 
therein,  unless  the  following  conditions  respecting  shafts  or  outlets 
are  complied  with,  that  is  to  say, — 

(a.)  There  must  be  at  least  two  shafts  or  outlets,  with  which 
every  seam  for  the  time  being  at  work  in  the  mine  shall 
have  a  communication,  so  that  such  shafts  or  outlets  shall 
afford  separate  means  of  ingress  and  egress  available  to  the 
persons  employed  in  every  such  seam,  whether  the  shafts 
or  outlets  belong  to  the  same  mine  or  to  more  than  one 
mine  : 

(&.)  Such  shafts  or  outlets  must  not  at  any  point  be  nearer  to  one 
another  than  fifteen  yards  ;  and  there  shall  be  between  such  two 
shafts  or  outlets  a  cornmunication  not  less  than  four  feet  wide 
and  three  feet  high,  and  in  the  case  of  communications  made 
after  the  commencement  of  this  Act  between  shafts  or  outlets, 
not  less  than  four  feet  high. 

(c.)  Proper  apparatus  for  raising  and  lowering  persons  at  each  such 
shaft  or  outlet  shall  be  kept  on  the  works  belonging  to  the 
mine  ;  and  such  apparatus  if  not  in  actual  use  at  the  shafts  or 
outlets,  shall  be  constantly  available  for  use. 

(2.)  Every  owner  agent  and  manager  of  a  mine  who  acts  in 
contravention  of  or  fails  to  comply  with  this  section  shall  be  guilty 
of  an  offence  against  this  Act. 

(3.)  Any  of  Her  Majesty's  superior  courts,  whether  any  other 
proceedings  have  or  have  not  been  taken,  may,  on  the  application 
of  the  Attorney-General,  prohibit  by  injunction  the  working  of  any 
mine  in  which  any  person  is  employed,  or  is  permitted  to  be  for 
the  purpose  of  employment,  in  contravention  of  this  section,  and 
may  award  such  costs  in  the  matter  of  the  injunction  as  the  court 
thinks  just ;  but  this  provision  shall  be  without  prejudice  to  any 
other  remedy  permitted  by  law  for  enforcing  the  provisions  of  this 
Act. 

(4.)  Written  notice  of  the  intention  to  apply  for  such  injunction 
in  respect  of  any  mine  shall  be  given  to  the  owner  agent  or 
manager  of  the  mine  not  less  than  ten  days  before  the  application 
is  made. 

17.  No  person  shall  be  precluded  by  any  agreement  from  doing  Agreements 
such  acts  as  may  be  necessary  for  providing  a  second  shaft  or  ^^^^^. 
outlet  to  a  mine,  where  the  same  is  required  by  this  Act,  or  be  liable  pliance  with 
under  any  contract  to  any  penalty  or  forfeiture  for  doing  such  acts  ^^^ 
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Exceptions 
from  pro- 
visions as  to 
shafts. 


as  may  be  necessary  in  order  to  comply  with  the  provisions  of  this 
Act  with  respect  to  shafts  or  outlets. 

18.  The  foregoing  provisions  of  this  Act  with  respect  to  shafts  or 
outlets  shall  not  apply — 

(i.)  In  the  case  of  a  new  mine  being  opened — 

(a.)  to  any  working  for  the  purpose  of  making  a  commnni- 
cation  between  two  or  more  shafts  ;  or 

(h.)  to  any  working  for  the  purpose  of  searching  for  or 
proving  minerals  ; 

so  long  as  not  more  than  twenty  persons  are  employed  below  ground 
at  any  one  time  in  the  whole  of  the  different  seams  in  connexion  with 
a  single  shaft  or  outlet :  nor 

(ii.)  To  any  proved  mine  so  long  as  it  is  exempted  by  order  of  a 
Secretary  of  State  on  the  ground  either — 

(a.)  that  the  quantity  of  mineral  proved  is  not  sufficient  to 
repay  the  outlay  which  would  be  occasioned  by  sinking  or 
making  a  second  shaft  or  outlet,  or  by  establishing 
communication  with  a  second  shaft  or  outlet,  in  any  case 
where  such  communication  existed  and  has  become 
unavailable ;  or 

(b.)  that  tbe  workings  in  any  seam  of  the  mine  have  reached 
the  boundary  of  the  property  or  the  extremity  of  the 
mineral  field  of  which  that  seam  is  a  part,  and  that  it 
is  expedient  to  work  away  the  pillars  already  formed 
in  course  of  the  ordinary  working,  notwithstanding 
that  one  of  the  shafts  or  outlets  may  be  cut  off  by  so 
working  away  the  pillars  of  that  seam  ; 

and  so  long  as  not  more  than  twenty  persons  are  employed  below 
ground  at  any  one  time  in  the  whole  of  the  different  seams  in  con- 
nexion with  a  single  shaft  or  outlet ;  nor 

(iii.)  To  any  mine — 

(a.)  while  a  shaft  is  being  sunk,  or  an  outlet  being  made  ;  or 

(h,)  one  of  the  shafts  or  outlets  of  which  has  become,  by  reason 
of  some  accident,  unavailable  for  the  use  of  the  persons 
employed  in  the  mine ; 

so  long  as  the  mine  is  exempted  by  order  of  a  Secretary  of  State, 
and  as  the  conditions  (if  any)  annexed  to  the  order  of  exemption  are 
duly  observed.  The  provision  in  this  Act  requiring  the  two  shafts 
or  outlets  of  a  mine  to  be  separated  by  a  distance  of  not  less  than 
fifteen  yards  shall  not  apply  to  any  mine  which  is  provided  with 
two  shafts  sunk  before  the  first  day  of  January  one  thousand  eight 
hundred  and  sixty-five^  but  at  that  time  separated  by  a  distance  of 
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leas  than  ten  feet,  or  commenced  to  be  snnk  before  the  commence- 
ment of  this  Act  bnt  separated  by  a  distance  of  more  than  ten  feet 
and  less  than  fifteen  yards. 

The  foregoing  provisions  of  this  Act  as  to  the  dimensions  of  the 
oommnnication  between  two  shafts  or  outlets  shall  not  apply  to  any 
mine  or  class  of  mines  so  long  as  the  same  is  exempted  thei-efrom  by 
order  of  a  Secretary  of  State  by  reason  of  the  thinness  of  the  seams 
or  other  exigencies  affecting  that  mine  or  class  of  mines,  and  so  long 
as  the  conditions  (if  any)  annexed  to  the  order  of  exemption  are  duly 
observed. 

1  See  8.  3  of  25  &  26  Vict.  c.  79  (repealed). 

Division  of  Mine  into  Parts. 

19.  (1.)  Where  two  or  more  parts  of  a  mine  are  worked  separately,  Division  of 
the  owner  agent  or  manager  of  the  mine  may  give  notice  in  writing  nii^*^*^ 
to  that  effect  to  the  inspector  of  the  district,  and  thereupon  each  such 
part  shall,  for  all  the  purposes  of  this  Act,  be  deemed  to  be  a  separate 
mine. 

(2.)  If  a  Secretary  of  State  is  of  opinion  that  the  division  of  a 
mine  in  pursuance  of  this  section  tends  to  lead  to  evasion  of  the 
provisions  of  this  Act,  or  otherwise  to  prevent  the  carrying  of 
this  Act  into  effect,  he  may  object  to  the  division  by  notice  served 
on  the  owner  agent  or  manager  of  the  mine;  and  the  owner 
agent  or  manager,  if  he  declines  to  acquiesce  in  such  objection, 
may,  within  twenty  days  after  receipt  of  the  notice,  send  a  notice 
to  the  inspector  of  the  district  stating  that  he  declines  so  to 
acquiesce,  and  thereupon  the  matter  shall  be  determined  by  arbitra- 
tion in  manner  provided  by  this  Act ;  ^  and  the  date  of  the  receipt  of 
the  last-mentioned  notice  shall  be  deemed  to  be  the  date  of  the 
reference. 

^  See  8.  47,  pasty  p.  654. 

Certificated  Managers. 

20.  (1.)  £very  mine  shall  be  under  a  manager,   who  shall  be  Appointment 
responsible  for  the  control,  management,  and  direction  of  the  mine,  o^.™*°ager  of 
and  the  owner  or  agent  of  every  such  mine  shall  nominate  himself  or 
some  other  person  to  be  the  manager  of  such  mine,  and  shall  send 
written  notice  to  the  inspector  of  the  district  of  the  manager's  name 
and  address. 

(2.)  A  person  shall  not  be  qualified  to  be  a  manager  of  a  mine 
unless  he  is  for  the  time  being  registered  as  the  holder  of  a  first 
class  certificate  under  this  Act. 

(3.)  If  any  mine  is  worked  for  more  than  fourteen  days  without 
there  being  such  a  manager  for  the  mine  as  is  required  by  this 
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section,  the  owner  and  agent  of  the  mine  shall  each  be  liable 
to  a  fine  not  exceeding  fifty  pounds,  and  to  a  further  fine  not 
exceeding  ten  pounds  for  every  day  during  which  the  mine  is  so 
worked. 

Provided  that — 

(a,)  The  owner  of  the  mine  shall  not  be  liable  to  any 
such  fine  if  he  proves  that  he  had  taken  all  reasonable 
means  by  the  enforcement  of  this  section  to  prevent  the 
mine  being  worked  in  contravention  of  this  section  ; 

(h.)  If  for  any  reasonable  cause  there  is  for  the  time  being  no 
manager  of  a  mine  qualified  as  required  by  this  section, 
the  owner  or  agent  of  the  mine  may  appoint  any  competent 
person  not  holding  a  certificate  under  this  Act  to  be 
manager,  for  a  period  not  exceeding  two  months  or  such 
longer  period  as  may  elapse  before  such  person  has  an 
opportunity  in  the  district  wherein  the  mine  is  situate  of 
obtaining  by  examination  a  certificate  under  this  Act,  and 
shall  send  to  the  inspector  of  the  district  a  written  notice 
of  the  manager's  name  and  address,  and  of  the  reason  for 
his  appointment ;  and 

(f.)  A  mine  in  which  not  more  than  thirty  persons  are 
employed  below  ground  shall  be  exempt  from  the 
provisions  of  this  section,  unless  the  inspector  of  the 
district,  by  notice  in  writing  served  on  the  owner  or  agent 
of  the  mine,  requires  that  it  be  under  the  control  of  a 
manager. 


Daily  super- 
vision  of  mine 
by  manager 
or  ander- 
manager. 


21.  (1.)  In  every  mine  required  by  this  Act  to  be  under  the 
control  of  a  certificated  manager,  daily  personal  supervision  shall 
be  exercised  either  by  the  manager,  or  by  an  under-manager 
nominated  in  writing  by  the  owner  or  agent  of  the  mine.* 

(2.)  Every  person  so  nominated  must  hold  either  a  firat  class  or 
second  class  certificate  under  this  Act,  and  shall,  in  the  ab%noe 
of  the  manager,  have  the  same  responsibility,  and  be  subject  to  the 
same  liabilities  as  the  manager  under  this  Act ;  but  the  nomination 
of  an  under-manager  shall  not  affect  the  personal  responsibility  of 
the  manager  under  this  Act. 

'  As  to  the  liability  of  an  owner  where  a  certificated  manager  has  been 
appointed  but  fails  to  exercise  daily  personal  supenrision,  see  Evans  r.  Small 
2  T.  L.  R.  13t». 


Disqualifica-  22.  A  contractor  for  mineral,  or  person  employed  by  such  a 

of^man^geror  contractor,  is  not  eligible  for  the  post  of  manager  or  under-manager 

under-  under  this  Act. 

manager. 
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28.  (1.)  There  shall  be  two  descriptions  of  certificates  of  com-  Constitution 
petency  under  this  Act,  (i.)  first  class  certificates,  that  is  to  say,  aDDohiMnff^ 
certificates  of  fitness  to  be  manager  ;^  and  (ii.)  second  class  certi-  examiners  for 
ficates,  that  is  to  say,  certificates  of  fitness  to  be  under-manager ;  ^  ^^^l^^^^  ^jl 
bat  no  person  shall  be  entitled  to  a  cercificate  under  this  Act  unless  competency 
he  shall  have  had  practical  experience  in  a  mine  for  at  least  five  ^™Qnder-™ 
years.^  managers. 

(2.)  For  the  purpose  of  granting  in  any  part  of  the  United  Kingdom, 
to  be  from  time  to  time  defined  by  an  order  of  a  Secretary  of  State, 
certificates  of  competency  for  the  purposes  of  this  Act,  examiners 
shall  be  appointed  by  a  board  consisting  of — 

(a.)  Three  persons  being  owners  of  mines  in  the  said  part  of  the 
United  Kingdom  ;  and 

(b.)  Three  persons  employed  or  who  have  been  employed  in  or 
about  any  mine  in  the  said  part  of  the  United  Kingdom,  not 
being  owners  agents  or  managers  of  a  mine ;  and 

(r.)  Three  persons  practising  as  mining  engineers  agents  or 
managers  of  mines,  or  coal  viewers  in  the  said  part  of  the 
United  Kingdom ;  and 

(dS)  One  inspector  under  this  Act. 

(3.)  The  members  of  the  board  shall  be  appointed  and  may  be 
removed  by  a  Secretary  of  State,  and  shall  hold  ofiice  during  his 
pleasure. 

1  Certificates  both  of  competency  and  service  granted  under  the  Act  of  1872 
are  deemed  to  be  first  class  certificates  under  this  Act :  see  s.  79,  postj  p.  681. 

>  Certificates  of  serrice  equivalent  to  second  class  certificates  of  competency 
may  be  obtained  under  s.  80,  post,  p.  681. 

>  An  addition  is  made  to  this  sub-section  by  the  Act  of  1903  :  see  pott,  p.  692. 

24.  (1.)  The  proceedings  of  each  board  shall  be  in  accordance  proceedings 
with  the  rules  contained  in  schedule  one  to  this  Act.  »»<*  powers  of 

board  for 

(2.)  Each  board  shall  from  time  to  time  appoint  examiners,  not  appointing 
bemg  members  of  the  board,  except  with  the  consent  of  the  Secretary  ®^8^"^®™- 
of  State,  to  conduct  the  examinations  in  the  part  of  the  United 
Kingdom  for  which  the  board  acts,  of  applicants  for  certificates  of 
competency  under  this  Act,  and  may  from  time  to  time  make  alter 
and  revoke  rules  as  to  the  conduct  of  such  examinations  and  the 
qualifications  of  the  applicants,  so,  however,  that  in  every  such 
examination  regard  shall  be  bad  to  snch  knowledge  as  is  necessary 
for  the  practical  working  of  mines  in  that  part  of  the  United 
Kingdom,  and  that  the  examination  and  qualifications  of  applicants 
for  second  class  certificates  shall  be  suitable  for  practical  working 
miners. 

(3.)  Each   board  shall  make  from  time  to  time  to  a  Secretary 
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of  State  a  report  of  their  proceedings,  and  of  Buch  other  matters  as 
a  Secretary  of  State  may  from  time  to  time  require. 

25.  A  Secretary  of  State  may  from  time  to  time  make  alter  and 
revoke  rules  as  to  the  places  and  times  of  examinations  of  applicants 
for  certificates  of  competency  under  this  Act,  the  number  and 
remuneration  of  the  examiners,  and  the  fees  to  be  paid  by  the 
applicants,  so  that  the  fees  do  not  exceed  those  specified  in  schedule 
two  to  this  Act.  Every  such  rule  shall  be  observed  by  every  board 
appointed  under  this  Act  to  which  it  applies. 

26.  (1.)  A  Secretary  of  State  shall  deliver  to  every  applicant  who 
is  duly  reported  by  the  examiners  to  have  passed  the  examination 
satisfactorily,  and  to  have  given  satisfactory  evidence  of  his  sobriety 
experience  ability  and  general  good  conduct,  such  a  certificate  of 
competency  as  the  case  requires.  The  certificate  shall  be  in  such 
form  as  a  Secretary  of  State  from  time  to  time  directs. 

(2.)  A  register  of  the  holders  of  such  certificates  shall  be  kept  by 
such  person  and  in  such  manner  as  a  Secretary  of  State  from  time  to 
time  directs. 

27.  If  at  any  time  representation  is  made  to  a  Secretary  of  State 
by  an  inspector  or  otherwise,  that  any  manager  or  under-manager 
holding  a  certificate  under  this  Act  is  by  reason  of  incompetency  or 
gross  negligence  unfit  to  discharge  his  duties,  or  has  been  convicted 
of  an  offence  against  this  Act,  the  Secretary  of  State  may,  if  he 
think  fit,  cause  inquiry  to  be  made  into  the  conduct  of  the  mani^er 
or  under-manager,  and  with  respect  to  every  such  inquiry  the 
following  provisions  shall  have  effect : 

(1.)  The  inquiry  shall  be  public,  and  shall  be  held  at  such 
place  as  the  Secretary  of  State  may  appoint  by  such  coimty 
court  judge,  metropolitan  police  magistrate,  stipendiary 
magistrate,  or  other  person  or  persons,  as  may  be  directed  by 
the  Secretary  of  State,  and  either  alone  or  with  the  assistance 
of  any  assessor  or  assessors  named  by  the  Secretary  of 
State: 

(2.)  The  Secretary  of  State  shall,  before  the  commencement  of 
the  inquiry,  furnish  to  the  manager  or  under-manager  a 
statement  of  the  case  on  which  the  inquiry  is  instituted: 

(3.)  Some  person  appointed  by  the  Secretary  of  State  shall 
undertake  the  management  of  the  case  : 

(4.)  The  manager  or  under-manager  may  attend  the  inquiry  by 
himself,  his  counsel,  solicitor,  or  agent,  and  may,  if  he  thinks 
fit,  be  sworn  and  examined  as  an  ordinary  witness  in  the 
case : 

(5.)  The  person  or  persons  appointed  to  hold  the  inquiry,  in  this 
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Act  referred  to  as  the  court,  shall,  on  the  conclasion  of  Uie 
inquiry,  send  to  the  Secretary  of  State  a  report  containing  a 
full  statement  of  the  case,  and  the  opinion  of  the  court  thereon, 
and  such  report  of,  or  extracts  from  the  evidence,  as  the  court 
may  think  fit : 

(6.)  The  court  shall  have  power  to  cancel  or  suspend  the  certi- 
ficate of  the  manager  or  under-manager,  if  it  finds  that  he  is 
by  reason  of  incompetency  or  gross  negligence,  or  of  his  having 
been  convicted  of  an  ofPence  against  this  Act,  unfit  to  discharge 
his  duty : 

(7.)  The  court  may,  if  it  thinks  fit,  require  a  manager  or  under- 
manager  to  deliver  up  his  certificate,  and  if  any  manager 
or  under-manager  fails,  without  sujfficient  cause  to  the 
satisfaction  of  the  court,  to  comply  with  such  requisition,  he 
shall  be  liable  to  a  fine  not  exceeding  one  hundred  pounds. 
The  court  shall  hold  a  certificate  so  delivered  until  the  con- 
clusion of  the  investigation,  and  shall  then  either  restore 
cancel  or  suspend  the  certificate  according  to  its  judgment  on 
the  case : 

(8.)  The  court  shall  have  for  the  purpose  of  the  inquiry,  all  the 
powers  of  a  court  of  summary  jurisdiction,  and  all  the  powers 
of  an  inspector  under  this  Act : 

(9.)  The  court  may  also,  by  summons  signed  by  the  court,  require 
the  attendance  of  all  such  persons  as  it  thinks  fit  to  summon 
and  examine  for  the  purpose  of  the  inquiry  ;  and  every  person 
so  summoned  shall  be  allowed  such  expenses  as  would  be 
allowed  to  a  witness  attending  on  subpoena  before  a  court  of 
record  ;  and  in  case  of  dispute  as  to  the  amount  to  be  allowed, 
the  same  shall  be  referred  by  the  court  to  a  master  of  one  of 
Her  Majesty's  superior  courts,  who,  on  request  signed  by  the 
court,  shall  ascertain  and  certify  the  proper  amount  of  such 
expenses. 

28.  (1.)  The    court    may    make    such    order  as  it  thinks  fit  Costs  and 
respecting  the  costs  and  expenses  of  the  inquiry,  and  such  order  ^^'^' 
shall,  on  the  application  of  any  party  entitled  to  the  benefit  thereof, 
be  enforced  by  any  court  of  summary  jurisdiction  as  if  such  costs  and 
expenses  were  a  fine  imposed  by  that  court. 

(2.)  The  Secretary  of  State  may,  if  he  thinks  fit,  pay  to  the 
person  or  persons  constituting  the  court,  including  any  assessors, 
such  remuneration  as  he  may  with  the  consent  of  the  Treasury 
appoint. 

(8.)  Any  costs  and  expenses  ordered  by  the  court  to  be  paid  by  a 
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Secretary  of  State,  and  any  remuneration  paid  under  this  section, 
shall  be  paid  out  of  moneys  provided  by  Parliament. 

29.  (1.)  Where  a  certificate  of  a  manager  or  under-manager  is 
cancelled  or  suspended  in  pursuance  of  this  Act,  a  Secretary  of  State 
shall  cause  the  cancellation  or  suspension  to  be  recorded  in  the 
register  of  holders  of  certificates. 

(2.)  A  Secretary  of  State  may  at  any  time,  if  it  is  shown  to  him  to 
be  just  so  to  do,  renew  or  restore,  on  such  terms  as  he  thinks  fit, 
any  certificate  which  has  been  cancelled  or  suspended  in  pursuance  of 
this  Act,  and  cause  the  renewal  or  restoration  to  be  recorded  in  the 
register  aforesaid. 

30.  Whenever  any  person  proves  to  the  satisfaction  of  a  Secretary 
of  State  that  he  has,  without  fault  on  his  part,  lost  or  been  deprived 
of  any  certificate  granted  to  him  under  this  Act,  the  Secretary  of 
State  shall,  on  payment  of  such  fee  (if  any)  as  he  may  direct,  but  not 
exceeding  the  fee  specified  iu  schedule  two  to  this  Act,  cause  a  copy 
of  the  certificate  to  which  the  applicant  appears  by  the  register  to  be 
entitled,  to  be  made  out  and  certified  by  the  person  who  keeps  the 
register,  and  delivered  to  the  applicant ;  and  any  copy  which  purports 
to  be  so  made  and  certified  as  aforesaid  shall  have  all  the  effect  of  the 
original  certificate. 

31.  (1.)  AH  expenses  incurred  by  a  Secretaiy  of  State  with  the 
concurrence  of  the  Treasury  in  canning  into  effect  the  provisions  of 
this  Act  with  respect  to  certificates  of  competency  shall  be  defrayed 
out  of  moneys  provided  by  Parliament. 

(2.)  All  fees  payable  by  the  applicants  for  examiuation  for  or  for 
a  copy  of  a  certificate  under  this  Act  shall  be  paid  into  the  receipt  of 
Her  Majesty's  Exchequer  in  such  manner  as  the  Treasury  may  from 
time  to  time  direct,  and  be  carried  to  the  Cousolidated  Fund. 

82.  Every  pei*son  who  commits  any  of  the  following   offences ; 


Penalty  for 

forgery  of,  or    t^^^t  is  to  say, 
false  declara- 


tion as  to, 
certificate. 


(1.)  Forges,  or  counterfeits,  or  knowingly  makes  any  false 
statement  in  any  certificate  of  competency  under  this  Act, 
or  in  any  certificate  of  service  granted  under  this  Act,  or  any 
Act  repealed  by  this  Act,  or  any  official  copy  of  any  such 
certificate  ;  or 

(2.)  Knowingly  utters  or  uses  any  such  certificate  or  copy  which 
has  been  forged  or  counterfeited  or  contains  any  false 
statement ;  or 

(3.)  For  the  purpose  of  obtaining,  for  himself  or  any  other  person, 
employment  as  a  certificated  manager  or  under-manager,  or 
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the  gittnt  renewal  or  restoration  of  any  certificate  nnder  this 
Act,  or  a  copy  thereof,  either 

(a.)  makes  or  gives  any  declaration  representation  statement 
or  evidence  which  is  false  in  any  particular,  or 

(h.)  knowingly  utters,  produces,  or  makes  use  of  any  such 
declaration  representation  statement  or  evidence,  or  any 
document  containing  the  same, 

shall  be  guilty  of  a  misdemeanour,  and  be  liable  on  conviction  to 
imprisonment  for  a  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

Returns,  Plan^  Notices,  and  Abandwiment, 

8S.  (1.)  On  or  before  the  twenty-first  day  of  January  in  every  itetams  by 
year  the  owner  agent  or  manager  of  every  mine  shall  send  to  the  owner  agent 
inspector  of  the  district  on  behalf  of  a  Secretary  of  State  a  correct  mi^T^*^^ 
return,  specifying,  w^ith  respect  to  the  year  ending  on  the  preceding 
thirty-first  day  of  December,  the  particulars  contained  in  the  form 
in  schedule  three  to  this  Act,  or  in  such  other  form  as  may  from 
time  to  time  be  prescribed  in  lieu  of   that  form  by  a  Secretary  of 
State :  Provided  that  in  the  case  of  any  mine  which  is  not  required 
by  this  Act  to  be  under  the  control  of  a  certificated  manager,^  a 
return  shall  not  be  required  of  the  particulars  contained  in  Part  B.  of 
the  said  form,  unless  or  until    a    Secretary  of   State  otherwise 
prescribes. 

(2.)  Forms  for  the  purpose  of  the  retunis  required  by  this  section 
shall  from  time  to  time,  on  application,  be  furnished  by  the  inspector 
of  the  district  on  behalf  of  the  Secretary  of  State. 

(3.)  The  Secretary  of  State  may  publish  the  aggregate  results 
of  the  returns  made  under  this  section  with  respect  to  any  particular 
county  or  inspector's  district,  or  any  large  portion  of  a  county  or 
inspector's  district,  and  so  much  of  any  individual  return  as  does  not 
relate  to  the  quantity  of  mineral  gotten  or  wrought,  but  the  portion 
of  any  individual  return  relating  to  the  quantity  of  mineral  gotten 
or  wrought  shall  not  be  published  without  the  consent  of  the  person 
making  the  return,  or  of  the  owner  of  the  mine  to  which  it  relates ; 
and  no  person  except  an  inspector  or  Secretaiy  of  State  or  any  body 
of  commissioners  incorporated  by  Act  of  Parliament  for  the  drainage 
of  mines,  and  authorised  to  assess  and  levy  rates  in  respect  of 
minerals  gotten  from  such  mines,  shall  be  entitled,  without  such 
consent,  to  see  such  portion  us  aforesaid  of  any  individual 
return. 

(4.)  Every  owner  agent  or  manager  of  a  mine  who  fails  to 
comply  with  this  section  or  makes  any  return  which  is  to  his 
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knowledge  false  in  any  particular  shall  be  guilty  of  an  offence  against 
this  Act. 

1  See  8.  20  (3)  (c),  ante,  p.  640. 

84.  (1.)  The  owner  agent  or  manager  of  every  mine  shall  keep 
in  the  ofilice  at  the  mine  an  accurate  plan  of  the  workings  of  the 
mine,  showing  the  workings  up  to  a  date  not  more  than  three  months 
previously,  and  the  general  direction  and  rate  of  dip  of  the  strata* 
together  with  a  section  of  the  strata  sunk  through,  or  if  that  be  not 
reasonably  practicable,  a  statement  of  the  depth  of  the  shaft,  with  a 
section  of  the  seam.^ 

(2.)  The  owner  agent  or  manager  of  the  mine  shall,  on  request 
at  any  time  of  an  inspector  under  this  Act,  produce  to  him  at  the 
office  at  the  mine  such  plan  and  section,  and  shall  also  on  the  like 
I'equest  mark  on  such  plan  and  section  the  then  state  of  the  workings 
of  the  mine  ;  and  the  inspector  shall  be  entitled  to  examine  the  plan 
and  section,  and  for  official  purposes  only  to  make  a  copy  of  any  part 
thereof  respectively. 

(3.)  If  the  owner  agent  or  manager  of  any  mine  fails  to  keep, 
or  wilfully  refuses  to  produce  or  allow  to  be  examined,  the  plan 
and  section  aforesaid,  or  wilfully  withholds  any  portion  thereof,  or 
wilfully  refuses,  on  request,  to  mark  thereon  the  state  of  the  workings 
of  the  mine,  or  conceals  any  part  of  those  workings,  or  produces  an 
imperfect  or  inaccurate  plan  or  section,  he  shall  (unless  he  shows 
that  he  was  ignorant  of  the  concealment  imperfection  or  inaccuracy) 
be  guilty  of  an  offence  against  this  Act ;  and  further,  the  inspector 
may  by  notice  in  writing  (whether  a  penalty  for  the  offence  has  or 
has  not  been  inflicted)  require  the  owner,  agent,  or  manager  to  cause 
an  accurate  plan  and  section,  showing  the  particulars  herein-before 
required,  to  be  made  within  a  reasonable  time  at  the  expense  of  the 
owner  of  the  mine.  Every  such  plan  must  be  on  a  scale  of  not  less 
than  that  of  the  Ordnance  Survey  of  twenty-five  inches  to  the  mile,  or 
on  the  same  scale  as  the  plan  for  the  time  being  in  use  at  the  mine. 

(4.)  If  the  owner  agent  or  manager  fails  within  twenty  days  after 
the  requisition  of  the  inspector,  or  within  such  further  time  as  may 
be  allowed  by  a  Secretary  of  State,  to  cause  such  plan  and  section  to 
be  made  as  hereby  required,  he  shall  be  guilty  of  an  offence  against 
this  Act. 

1  See  also  Coal  Mines  Act,  1896,  s.  3,  jfost,  p.  689. 

86.  (1.)  Where  in  or  about  any  mine,  whether  above  or  below 
ground,  either — 

(i.)  loss  of  life  or  any  personal  injury  whatever  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 


SECT.  1.]  BEGULATION  ACT,  1887.  647 

explosion  of    gas,  or  of    any    explosive,    or  of  any  steam 
boiler ;  or 

(ii.)  loss  of  life  or  any  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
accident  whatever, 

the  owner  agent  or  manager  of  the  mine  shall,  within  twenty-four 
hours  next  after  the  explosion  or  accident,  send  notice  in  writing  of 
the  explosion  or  accident  and  of  the  loss  of  life  or  personal  injury 
occasioned  thereby  to  the  inspector  of  the  district  on  behalf  of  a 
Secretary  of  State,  and  shall  specify  in  the  notice  the  character  of  the 
explosion  or  accident  and  the  number  of  persons  killed  or  injured 
respectively.^ 

(2.)  Where  loss  of  life  or  serious  personal  injury  has  immediately 
resulted  from  an  explosion  or  accident,  the  place  where  the  explosion 
or  accident  occurred  shall  be  left  as  it  was  immediately  after  the 
explosion  or  accident,  until  the  expiration  of  at  least  three  days  after 
the  sending  of  such  notice  as  aforesaid  of  such  explosion  or  accident, 
or  until  the  visit  of  the  place  by  an  inspector,  whichever  first  happens, 
unless  compliance  with  this  enactment  would  tend  to  increase  or 
continue  a  danger  or  would  impede  the  working  of  the  mine. 

(3.)  Where  any  personal  injury,  of  which  notice  is  required  to  be 
sent  under  this  section,  results  in  the  death  of  the  person  injured, 
notice  in  writing  of  the  death  shall  be  sent  to  the  inspector  of  the 
district  on  behalf  of  a  Secretary  of  State  within  twenty-four  hours 
after  such  death  comes  to  the  knowledge  of  the  owner  agent  or 
manager. 

(4.)  Every  owner  agent  or  manager  who  fails  to  act  in  com- 
pliance with  this  section  shall  be  guilty  of  an  offence  against  this 
Act.2 

*  A  former  Act  (18  &  19  Vict.  c.  108,  s.  9)  provided,  that,  in  case  of  loss  of 
life  or  injury  from  an  accident,  an  owner  or  agent,  who  did  not  send  notice  of 
the  accident  to  the  inspector  of  the  district  *'  within  twenty-four  hours  next 
after  such  loss  of  life ''  should  be  liable  to  a  penalty.  It  was  held  under  this 
proyision,  that,  where  an  accident  caused  injury  only,  and  not  loss  of  life, 
failure  to  giye  the  notice  involved  no  penalty :  Underbill  r,  Longridge,  29 
Jj.  J.  M.  G.  65. 

^  See,  further,  as  to  the  liability  of  employers  in  case  of  accident,  ^o^, 
pp.  731 — 733  ;  and,  as  to  accidents,  see  also  the  Notice  of  Accidents  Act,  1894 
(67  &  68  Vict.  c.  28),  and  the  Fatal  Accidents  Inquiry  (Scotland)  Act,  1895 
(58  k  69  Vict.  c.  36). 

86«  In  any  of  the  following  cases,  namely.  Notice  to  be 

(i.)  Where  any  working  is  commenced  for  the  purpose  of  opening  ^^^^  o^     , 

li^r  i.  •  ^o   opening  and 

a  new  shaft  for  or  a  seam  of  any  mine  ;  abandon- 

(ii.)  Where  a  shaft  or  seam  of  any  mine  is  abandoned  or  the  ™fne*^^ 
working  thereof  discontinued ; 
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case  of 
abandoned 
mine. 


(iii.)  Where  the  working  of  a  shaft  or  a  seam  of  any  mine  is 
recommenced  after  any  abandonment  or  discontinuance  for  a 
period  exceeding  two  months  ;  or 

(iv.)  Where  any  change  occurs  in  the  name  of  any  mine  or  in 
the  name  of  the  owner  agent  or  manager  of  any  mine  to 
which  this  Act  applies,  or  in  the  principal  officers  of  any 
incorporated  company  which  is  the  owner  of  a  mine  ; 

the  owner  agent  or  manager  of  the  mine  shall  give  notice  thereof 
to  the  inspector  of  the  district  within  two  months  after  the 
commencement  abandonment  discontinuance  recommencement  or 
change,  and  if  such  notice  is  not  given  the  owner  agent  or 
manager  shall  be  guilty  of  an  offence  against  this  Act. 

87.  (1.)  Where  any  mine  is  abandoned  or  the  working  thereof 
discontinued,  at  whatever  time  the  abandonment  or  discon- 
tinuance occurred,^  the  owner  thereof,  and  every  other  person 
interested  in  the  minerals  of  the  mine,*  shall  cause  the  top  of 
every  shaft  and  every  side  entrance  from  the  surface  to  be  and  to 
be  kept  securely  fenced'  M  the  prevention  of  accidents  : 
Provided  that — 

(i.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the 
mine  shall,  as  between  himself  and  any  other  person  interested 
in  the  minerals  of  the  mine,  be  liable  to  carry  into  effect  this 
section,  and  to  pay  any  costs  charges  and  expenses  incurred  by 
any  other  person  interested  in  the  minerals  of  the  mine  in 
carrying  this  section  into  effect : 
(ii.)  Nothing  in  this  section  shall  exempt  any  person  from  any 

liability  under  any  other  Act,  or  otherwise. 
(2.)  If  any  person  fails  to  act  in  conformity  with  this  section,  he 
shall  be  guilty  of  an  offence  against  this  Act. 

(3.)  No  person  shall  be  precluded  by  any  agreement  from  doing,  or 
be  liable  under  any  contract  to  any  damages  penalty  or  forfeiture 
for  doing  such  acts  as  may  be  necessary  in  order  to  comply  with  the 
provisions  of  this  section. 

(4.)  If  any  occupier  of  land  or  other  person  wilfully  obstructs 
the  owner  of  a  mine  or  other  person  intei'ested  as  aforesaid  in 
doing  any  such  acts,  he  shall  be  guilty  of  an  offence  against  this 
Act. 

(5.)  Any  shaft  or  side  entrance  which  is  not  fenced  as  required  bj 
this  section,  and  is  within  fifty  yards  of  any  highway,  road,  footpath, 
or  place  of  public  resort,  or  is  in  open  or  uninclosed  land,  shall  be 
deemed  to  be  a  nuisance  within  the  meaning  of  section  ninety-one  of 

38  &  39  Vict    ^^^  Public  Health  Act,  1875. 

c-  55.  1  The  enactment  therefore  applies  to  mines  abandoned  or  discontinued  before 

the  commencement  of  the  Act :  Stott  r.  Dickinson,  34  L.  T.,  N.  S.  291,  decided 
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ander  the  Act  of  1872.  The  corresponding  provision  in  23  k  24  Vict.  c.  151, 
s.  21,  did  not  apply  to  mines  preyiously  abandoned :  K.  r.  Gratrex,  12  Cox, 
C.  C.  157. 

'  As  to  the  meaning  of ''  mine/'  seepogt^  p.  678,  and  cases  cited  pott^  p.  679,  n.  >, 
all  of  which  (except  K.  r.  Brown)  were  cases  as  to  fencing.  Lessors,  to  whom 
royalties  are  reserved,  with  powers  of  distress  and  entry,  although  not "  owners," 
are  "persons  interested  in  the  minerals:"  Evans  v.  Mostyn,  2  C.  P.  D,  547. 
The  wofds  "  other  persons  interested  in  the  minerals  "  refer  to  persons  having  a 
present  interest ;  and  do  not  refer  to  persons  having  a  remote  interest,  or  an 
interest  arising  merely  from  contract,  or  to  trustees  or  cestuis  que  trust :  ib. 
See,  further,  pogt^  p.  679,  n.  *. 

'  As  to  what  is  a  sufficient  fence,  see  n.  ^  to  s.  13  of  Met.  Mines  Act,  1872, 
jfostf  p.  700. 

88.*  (3.)  The  owner  aforesaid  shall  also,  within  three  months  of  ?^*^^  ^^^^' 
the  abandonment  of  the  mine  or  seam,  send  to  the  inspector  of  the  or  seam  to  be 
district,  on  behalf  of  a  Secretary  of  State,  a  correct  return  specifying,  ^ent  to  Secre- 
with  respect  to  the  period  which  has  elapsed  since  the  expiration 
of  the  year  covered  by  the  last  annual  return  made  under  this  Act, 
the  particulars  required  in  that  return ;  and  the  provisions  of  this 
Act  with  respect   to  the  said  annual  return  shall  apply  to  the 
return  so  sent. 

(4.)  If  the  owner  of  a  mine  or  seam  fails  to  comply  with  this 
section,  he  shall  be  guilty  of  an  offence  against  this  Act,  and  be  liable 
to  a  fine  not  exceeding  thirty  pounds. 

(5.)  A  complaint  or  information  of  an  offence  under  this  section 
may  be  made  or  laid  at  any  time  within  six  months  after  abandon- 
ment of  the  mine  or  seam,  or  after  service  on  the  owner  aforesaid  of 
a  notice  to  comply  with  the  requirements  of  this  section,  whichever 
last  happens.^ 

»  Snb-ss.  1  and  2  of  s.  4  (1)  of  the  Coal  Mines  Act,  1896  (jwst,  pp.  689, 690),  are 
now  substituted  for  sub-ss.  1  and  2  of  this  section.  See  also  s.  4  (2)  of  the 
same  Act. 

*  An  information  prefeiTed  after  the  expiration  of  six  months  after  service  of 
a  notice  is  out  of  time:  Stokes  r.  Hill,  1901,  1  E.  B.  493.  A  notice  merely 
referring  to  the  requirements  of  the  section,  and  requesting  attention  to  the 
matter,  is  sufficient :  lb. 

Inspection, 

89.  (1.)  A  Secretary  of  State  may  from  time  to  time  appoint  any  Appointment 
fit  persons  to  be  inspectors  (under  whatever  title  he  may  from  time  to  ^f  mf^  ^ 
time  fix)  of  mines,  and  assign  them  their  duties,  and  may  award  them 
such  salaries  as  the  Treasury  may  approve,  and  may  remove  any  such 
inspector :  Provided  always,  that  in  the  appointment  of  inspectors  of 
mines  in  Wales  and  Monmouthshire  among  candidates,  otherwise 
equally  qualified,  pei'sons  having  a  knowledge  of  the  Welsh  language 
shall  be  preferred. 

(2.)  Notice  of  the  appointment  of  every  such  inspector  shall  be 
published  in  the  London  Gazette. 
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35  &  36  Vict, 
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inspectors. 


Powers  of 
inspectors. 


(3.)  Every  such  inspector  is  referred  to  in  this  Act  as  an  inspector, 
and  the  inspector  of  a  district  means  the  inspector  who  is  for  the 
time  being  assigned  to  the  district  or  portion  of  the  United  Kingdom 
with  reference  to  which  the  term  is  used. 

(4.)  Any  person  appointed  or  acting  as  inspector  under  the 
Metalliferous  Mines  Regulation  Act,  1872,^  if  directed  by  a  Secretary 
of  State  to  act  as  an  inspector  under  this  Act,  may  so  act,  and  shall 
be  deemed  to  be  an  inspector  under  this  Act. 

(5.)  The  salaries  of  the  inspectors  and  the  expenses  incurred  by 
them  or  by  a  Secretary  of  State  in  the  execution  of  this  Act  shall 
continue  to  be  paid  out  of  moneys  to  be  provided  by  Parliament. 

1  See  s.  lo,  2^<f^i  P«  700. 

40.  Any  person  who  practises  or  acts  as  or  is  a  partner  of  any 
person  who  practises  or  acts  as  a  land  agent  or  mining  engineer,  or 
as  a  manager  viewer  agent  or  valuer  of  mines,  or  arbitrator  in  any 
difference  arising  between  owners  agents  or  managers  of  mines,  or  is 
otherwise  employed  in  or  about  any  mine,  or  is  a  miner's  agent  or 
mine  owner  (whether  the  mine  is  one  to  which  this  Act  applies  or 
not),  shall  not  act  as  an  inspector  of  mines  under  this  Act,  and 
no  inspector  shall  be  a  partner  or  have  any  interest,  direct  or  indirect, 
in  any  mine  in  the  district  under  his  charge. 

41.  An  inspector  under  this  Act  shall  have  power  to  do  all  or  any 
of  the  following  things  ;  namely, 

(i.)  To  make  such  examination  and  inquiry  as  may  be  necessaiy  to 
ascertain  whether  the  provisions  of  this  Act  relating  to  matters 
above  ground  or  below  ground  are  complied  with  in  the  case  of 
any  mine  : 

(ii.)  To  enter,  inspect,  and  examine  any  mine,  and  every  part 
thereof,  at  all  reasonable  times  by  day  and  night,  but  so  as  not 
to  impede  or  obstruct  the  working  of  the  mine  : 

(iii.)  To  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine,  or  any  part  thereof,  and  the  ventilation 
of  the  mine,  and  the  sufficiency  of  the  special  rules  *  for  the 
time  being  in  force  in  the  mine,  and  all  matters  and  things 
connected  with  or  relating  to  the  safety  of  the  persons  employed 
in  or  about  the  mine  or  any  mine  contiguous  thereto,  or  the 
care  and  treatment  of  the  horses  and  other  animals  used  in 
the  mine  : 

(iv.)  To  exercise  such  other  powers  as  may  be  necessary  for 
carrying  this  Act  into  effect. 

Every  person  who  wilfully  obstructs  any  inspector  in  the  execution 
of  his  duty  under  this  Act,  and  every  owner  agent  and  manager  of 
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a  mine  who  refuses  or  neglects  to  furnish  to  the  inspector  the  means 
necessary  for  making  any  entry,  inspection,  examination,  or  inquiry 
under  this  Act,  in  relation  to  the  mine,  shall  foe  guilty  of  an  offence 
against  this  Act. 

*  See  8.  51  f  post,  p.  669. 

42.  (1.)  If  in  any  respect  (which  is  not  provided  against  by  any  Notice  by 
express  provision  of  this  Act,  or  by  any  special  rule)  any  inspector  J!^^*i^J  ^^ 
finds  any  mine,  or  any  part  thereof,  or  any  matter  thing  or  practice  danger  not 
in  or  connected  with  any  such  mine  or  with  the  control,  manage-  ^-J^^ 
ment,  or  direction  thereof  by  the  manager  to  be  dangerous  or  defec-  against. 
tive,  so  as  in  his  opinion  to  threaten  or  tend  to  the  bodily  injury  of 
any  person,  he  may  give  notice  in  writing  thereof  to  the  owner  agent 
or  manager  of  the  mine,  and  shall  state  in  the  notice  the  particulars 
in  which  he  considers  the  mine,  or  any  part  thereof,  or  any  matter 
thing  or  practice,  to  be  dangerous  or  defective,  and  require  the  same 
to  be  remedied  ;  and  unless  the  same  be  forthwith  remedied  shall  also 
report  the  same  to  a  Secretary  of  State.^ 

(2.)  If  the  owner  agent  or  manager  of  the  mine  objects  to  remedy 
the  matter  complained  of  in  the  notice,  he  may,  within  ten  days  after 
receipt  of  the  notice,  send  his  objection  in  writing,  stating  the  grounds 
thereof,  to  a  Secretary  of  State  ;  and  thereupon  the  matter  shall  be 
determined  by  arbitration  in  manner  provided  by  this  Act,^  and  the 
date  of  the  receipt  of  the  objection  shall  be  deemed  to  be  the  date  of 
the  reference.* 

(3.)  If  the  owner  agent  or  manager  fail,  when  no  objection  is  sent 
as  aforesaid,  to  comply  with  the  requisition  of  the  notice  within  ten 
days  after  the  expiration  of  the  time  for  objection,  or  when  there  has 
been  an  arbitration  to  comply  with  the  award  within  the  time  fixed 
by  the  award,  he  shall  be  guilty  of  an  offence  against  this  Act,  and 
the  notice  and  award  shall  respectively  be  deemed  to  be  written 
notice  of  the  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner  agent  or 
manager  has  taken  active  measures  for  complying  with  the  notice  or 
award,  but  has  not,  with  reasonable  diligence,  been  able  to  complete 
the  works,  may  adjourn  any  proceedings  taken  before  them  for 
punishing  the  offence,  and,  if  the  works  are  completed  within  a 
reasonable  time,  no  penalty  shall  be  infiicted. 

(4.)  No  person  shall  be  precluded  by  any  agreement  from  doing,  or 
be  liable  under  any  contract  to  any  penalty  or  forfeiture  for  doing, 
such  acts  as  may  be  necessary  in  order  to  comply  with  the  provisions 
of  this  section. 

1  Notice  under  this  section  cannot  be  given  where  the  cause  of  danger  is  one 
oyer  which  the  mine  owner  has  no  control,  as,  for  instance,  where  there  is  a 
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dangerous  aocamulation  of  water  in  an  adjoining  mine  :  R.  t*.  Spon  Lane 
Ck)lliery  Co.,  3  Q.  B.  D.  673,  decided  under  the  Act  of  1872.  The  proviBion 
applicable  in  such  a  case  is  s.  49,  r.  7  (pogt^  p.  660),  requiring  the  withdrawal 
of  the  workmen  in  case  of  danger :  t(.  A  notice  under  this  section  most  be 
limited  to  stating  the  particulars  in  which  the  inspector  considered  the  mine, 
or  any  part  thereof,  or  any  matter  or  thing  or  practice,  to  be  dangerooa  or 
defective,  and  to  requiring  the  same  to  be  remedied.  The  inspector  is  not 
entitled  to  say  what  the  remedy  should  be,  or  to  require  any  particular  remedy 
to  be  adopted  :  Be  Secretary  of  State  and  Fletcher,  18  Q.  B.  D.  339  ;  see  p.  343. 
per  Lord  Esher, 

*  See  8.  47,  post^  p.  654. 

'  In  case  of  an  arbitration  the  question  before  the  arbitrator  is  whether  the 
notice  of  the  inspector  is  one  to  which  the  objections  of  the  0¥mer  form  a 
sufficient  answer.  No  question  as  to  the  proper  remedy  is  before  him,  and  he 
has  no  jurisdiction  to  determine  what  the  remedy  should  be,  or  to  direct  any 
particular  course  to  be  adopted.  His  finding  should  follow  the  submission,  and 
should  merely  state  whether  or  not  the  matter  in  question  is  dangerous  or 
defective  so  as  to  threaten  or  tend  to  the  bodily  injury  of  any  person:  Ife 
Secretary  of  State  and  Fletcher,  sup. 


Annual 
reports  of 
inspectors. 


43.  Every  inspector  of  a  district  under  this  Act  shall  make  an 
annual  report  of  his  proceedings  during  the  preceding  year  to  a 
Secretary  of  State,  which  report  shall  be  laid  before  both  Houses 
of  Parliament. 


Special 
reports  of 
inspectors. 


Formal  in- 
vestigation 
when  directed 
by  Secretary 
of  State. 


44.  Wherein  any  mine  an  explosion  or  accident  has  caused  loss  of 
life  or  personal  injury  to  any  person,  a  Secretary  of  State  may  at  any 
time  direct  an  inspector  to  make  a  special  report  with  respect  to  the 
explosion  or  accident. 

46.  Where  it  appears  to  a  Secretary  of  State  that  a  formal 
investigation  of  any  explosion  or  accident  and  of  its  causes  and 
circumstances  is  expedient,  the  Secretary  of  State  may  direct  such 
investigation  to  be  held,^  and  with  respect  to  any  such  investigation 
the  following  provisions  shall  have  effect : 

(1.)  The  Secretary  of  State  may  appoint  a  competent  person  to  hold 
the  investigation,  and  may  appoint  any  person  or  persons 
possessing  legal  or  special  knowledge  to  act  as  assessor  or 
assessoi^s  in  holding  the  investigation. 

(2.)  The  person  or  persons  so  appointed  (herein-after  called  the 
court)  shall  hold  the  investigation  in  open  court,  in  such 
manner  and  under  such  conditions  as  the  court  may  think 
most  effectual  for  ascertaining  the  causes  and  circumstances  of 
the  explosion  or  accident,  and  enabling  the  court  to  make  the 
report  in  this  section  mentioned. 

(3.)  The  court  shall  have  for  the  purpose  of  the  investigation  all 
the  powers  of  a  court  of  summary  jurisdiction  when  acting  as 
a  court  in  hearing  informations  for  offences  against  this  Act, 
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and  all  the  powers  of  an  inspector   under  this  Act,  and  in 
addition  the  following  powers  ;  namely, 
(a.)  Power  to  enter  and  inspect  anj  place  or  building  the 

entry  or  inspection  whereof  appears  to  the  court  requisite 

for  the  said  purpose : 
(^.)  Power,  by  summons  signed  by  the  court,  to  require  the 

attendance  of  all  such  persons  as  it  thinks  fit  to  call 

before  it  and  examine  for  the  said  purpose,  and  for  that 

purpose  to  require  answers  or  returns  to  such  inquiries  as 

it  thinks  fit  to  make  : 
(c.)  Power  to  require  the  production  of  all  books  papers  and 

documents  which  it  considers   important  for  the  said 

purpose : 
{d,)  Power  to  administer  an  oath  and  require  any  person 

examined  to  make  and  sign  a  declaration  of  the  truth  of 

the  statements  made  by  him  in  his  examination : 
(4.)  Persons  attending  as  witnesses  before  the  court  shall  be 
allowed  such  expenses  as  would  be  allowed  to  witnesses 
attending  before  a  court  of  record ;  and  in  case  of  dispute  as 
to  the  amount  to  be  allowed,  the  same  shall  be  referred  by  the 
court  to  a  master  of  one  of  Her  Majesty's  superior  courts,  who 
on  request,  signed  by  the  court,  shall  ascertain  and  certify  the 
proper  amount  of  the  expenses : 
(5.)  The  court  holding  an  investigation  under  this  section  shall 
make  a  report  to  the  Secretary  of  State,  stating  the  causes  of 
the  explosion  or  accident  and  its  circumstances,  and  adding  any 
observations  which  the  court  thinks  right  to  make  : 
(6.)  All  expenses  incurred  in  and  about  an  investigation  under 
this  section  (including  the  remuneration  of  any  person 
appointed  to  act  as  assessor)  shall  be  deemed  to  be  part  of  the 
expenses  of  the  Secretary  of  State  in  the  execution  of  this 
Act. 
(7.)  Any  person  who  without  reasonable  excuse  (proof  whereof 
shall  lie  on  him)  either  fails,  after  having  had  the  expenses 
(if  any)  to  which  he  is  entitled  tendered  to  him,  to  comply 
with  any  summons  or  requisition  of  a  court  holding  an 
investigation  under  this  section,  or  prevents  or  impedes  the 
court  in  the  execution  of  its  duty,  shall  for  every  such  offence 
be  liable  to  a  fine  not  exceeding  ten  pounds,  and  iti  the  case  of 
a  failure  to  comply  with  a  requisition  for  making  any  return  or 
producing  any  document  shall  be  liable  to  a  fine  not  exceeding 
ten  pounds  for  every  day  that  such  failure  continues. 

1  Where  the  explosion  is  of  a  boiler,  an  investigation  may  also  be  held  under 
the  Boiler  Explosions  Act,  1882 :  R.  r.  Comms.  under  Boiler  Explosions  Act, 
1882, 1891,  1  Q.  B.  703. 
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46.  The  Secretary  of  State  may  cause  any  special  report  of  an 
inspector  or  any  report  of  a  court  under  this  part  of  this  Act  to 
be  made  public  at  such  time  and  in  such  manner  as  he  may  think 
fit. 

Arhitration, 

47.  With  respect  to  arbitrations  under  this  Act,  the  followincj 
provisions  shall  have  effect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be 
the  owner  agent  or  manager  of  the  mine  on  the  one  hand,  and 
the  inspector  of  mines  (on  behalf  of  the  Secretary  of  State)  on 
the  other  :^ 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  fourteen 
days  after  the  date  of  the  reference,  appoint  an  arbitrator : 

(8.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act 
who  is  employed  in  or  in  the  management  of  or  is  interested  in 
the  mine  to  which  the  arbitration  relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be 
in  writing,  and  notice  of  the  appointment  shall  be  forthwith  sent 
to  the  other  party  to  the  arbitration,  and  shall  not  be  revoked 
without  the  consent  of  that  party  : 

(5.)  The  death  removal  or  other  change  in  any  of  the  parties  to 
the  arbitration  shall  not  affect  the  proceedings  under  this 
section : 

(6.)  If  within  the  said  fourteen  days  either  of  the  parties  fails  to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the  other 
party  may  proceed  to  hear  and  determine  the  matter  in  differ- 
ence, and  in  that  case  the  award  of  the  single  arbitrator  shall 
be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed 
by  either  party  dies  or  becomes  incapable  to  act,  or  for  seven 
days  refuses  or  neglects  to  act,  the  party  by  whom  such 
arbitrator  was  appointed  may  appoint  some  other  person  to 
act  in  his  place ;  and  if  he  fails  to  do  so  within  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose, 
the  remaining  arbitrator  may  proceed  to  hear  and  determine 
the  matter  in  difference,  and  in  that  case  the  award  of  the 
single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is 
empowered  to  act  singly,  on  one  of  the  parties  failing  to  appoint, 
the  party  so  failing  may,  before  the  single  arbitrator  has  actually 
proceeded  in  the  arbitration,  appoint  an  arbitrator,  who  shall 
then  act  as  if  no  failure  had  occurred  : 

(9.)^If  the  arbitrators  fail  to  make  their  award  within  twenty-one 
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days  after  the  day  on  which  the  last  of  them  was  appointed,  or 
within  such  extended  time  (if  any)  as  may  have  been  appointed 
for  that  pui^pose  by  both  arbitrators  under  their  hands,  the 
matter  in  difference  shall  be  determined  by  the  umpire  appointed 
as  herein-after  mentioned  : 

(10.)  The  arbitrators,  before  they  enter  on  the  matter  referred  to 
them,  shall  appoint  by  writing  under  their  hands  an  umpire  to 
decide  on  points  on  which  they  may  differ : 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before  he 
has  made  his  award,  or  refuses  to  make  his  award  within  a 
reasonable  time  after  the  matter  has  been  brought  within  his 
cognisance,  the  persons  or  person  who  appointed  such  umpire 
shall  forthwith  appoint  another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  refuse,  or  fail,  or  for  seven  days  after  the 
request  of  either  party  neglect  to  appoint  an  umpire,  then  on 
the  application  of  either  party  an  umpire  may  be  appointed  by 
the  chairman  of  the  general  or  quarter  sessions  of  the  peace, 
within  the  jurisdiction  of  which  the  mine  or  any  shaft  of  the 
mine  is  situate : 

(IS.)  The  decision  of  every  umpire  on  the  matters  referred  to  him 
shall  be  final : 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within  twenty 
one  days  after  the  day  on  which  he  was  appointed,  the  party 
who  appointed  him  may  appoint  another  arbitrator  to  act  in 
his  place : 

(15.)  Arrangements  shall  whenever  practicable  be  made  for  the 
matter  in  difference  being  heard  at  the  same  time  before  the 
arbitrators  and  the  umpire : 

(16.)  The  arbitrators  and  the  umpire  or  any  of  them  may  examine 
the  parties  and  their  witnesses  on  oath,  and  may  also  consult 
any  counsel  engineer  or  scientific  person  whom  they  may  think 
it  expedient  to  consult : 

(17.)  The  payment  (if  any)  to  be  made  to  any  arbitrator  or  umpire 
for  his  services  shall  be  fixed  by  the  Secretary  of  State,  and 
together  with  the  costs  of  the  arbitration  and  award  shall  be 
paid  by  the  parties  or  one  of  them  according  as  the  award  may 
direct.  Such  costs  may  be  taxed  by  a  master  of  one  of  Her 
Majesty's  superior  courts,  who,  on  the  written  application  of 
either  of  the  parties,  shall  ascertain  and  certify  the  proper 
amount  thereof.  The  amount  (if  any)  payable  by  the  Secretary 
of  State  shall  be  paid  as  part  of  the  expenses  of  inspectors 
under  this  Act.     The  amount  (if  any)  payable  by  the  owner 
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agent  or  manager  may  in  the  event  of  non-payment  be 
recovered  in  the  same  manner  as  fines  under  this  Act : 
(18.)  Every  person  who  is  appointed  an  arbitrator  under  this 
section  shall  be  a  practical  mining  engineer,  or  a  person  aeons* 
tomed  to  the  working  of  mines,  and  every  person  who  is 
appointed  an  umpire  under  this  section  shall  be  a  county  court 
judge,  a  police  or  stipendiary  magistrate,  a  recorder  of  a 
borough,  or  a  registrar  of  a  county  court,  but  when  an  award 
has  been  made  under  this  section  the  arbitrator  or  umpire  who 
made  it  shall  be  deemed  to  have  been  duly  qualified  as 
provided  by  this  section. 

^  As  to  the  representation  of  workmen,  see  s.  2  of  the  Act  of  1896,  pod 
p.  689. 

Coroners. 

48.  With  respect  to  coroners'  inquests  on  the  bodies  of  persons 
whose  death  may  have  been  caused  by  explosions  or  accidents  in  or 
about  mines,  the  following  provisions  shall  have  effect : 

(1.)  Wliere  a  coroner  holds  an  inquest  on  the  body  of  any  person 
whose  death  may  have  been  caused  by  any  explosion  or  accident, 
of  which  notice  is  required  by  this  Act  to  be  given  to  the 
inspector  of  the  district,  the  coroner  shall  adjourn  the  inquest 
unless  an  inspector,  or  some  person  on  behalf  of  a  Secretary  of 
State,  is  present  to  watch  the  proceedings  : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjonmed 
inquest,  shall  send  to  the  inspector  for  the  district  notice  in 
writing  of  the  time  and  place  of  holding  the  adjourned 
inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evidence  to 
identify  the  body,  and  may  order  the  interment  thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death  of 
more  than  one  person,  and  the  coroner  has  sent  to  the  inspector 
of  the  district  notice  of  the  time  and  place  of  holding  the  inqoest 
at  such  time  as  to  reach  the  inspector  not  less  than  twenty-four 
hours  before  the  time  of  holding  the  same,  it  shall  not  be 
imperative  on  him  to  adjourn  the  inquest  in  pursuance  of  this 
section,  if  the  majority  of  the  jury  think  it  unnecessary  so^to 
adjourn : 

(5.)  An  inspector  shall  he  at  liberty  at  any  such  inquest  to  examine 
any  witness,  subject  nevertheless  to  the  order  of  the  coroner : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector 
is  not  present  of  any  neglect  as  having  caused  or  contributed  to 
the  explosion  or  accident,  or  of  any  defect  in  or  about  the  mine 
appearing  to  the  coroner  or  jury  to  require  a  remedy,  the 
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coroner  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  sach  neglect  or  defect : 

(7.)  Any  person  having  a  personal  interest  in  or  employed  in  or 
in  the  management  of  the  mine  in  which  the  explosion  or  acci- 
dent occurred  shall  not  be  qualified  to  serve  on  the  jury  empan- 
nelled  on  the  inquest ;  and  it  shall  be  the  duty  of  the  constable 
or  other  officer  not  to  summon  any  person  disqualified  under 
this  provision,  and  it  shall  be  the  duty  of  the  coroner  not  to 
allow  any  such  person  to  be  sworn  or  to  sib  on  the  jury  : 

(8.)  Any  relative  of  any  person  whose  death  may  have  been  caused 
by  the  explosion  or  accident  with  respect  to  which  the  inquest 
is  being  held,  and  the  owner  agent  or  manager  of  the  mine  in 
which  the  explosion  or  accident  occurred,  and  any  person 
appointed  by  the  order  in  writing  of  the  majority  of  the 
workmen  employed  at  the  said  mine,  shall  be  at  liberty  to 
attend  and  examine  any  witness,  either  in  person  or  by  his 
counsel,  solicitor,  or  agent,  subject  nevertheless  to  the  order 
of  the  coroner. 

Every  person  who  fails  to  comply  with  the  provisions  of  this 
section  shall  be  guilty  of  an  offence  against  this  Act. 


Part  2. 

Rules. 

General  Rules. 

49.  The  following  general  rules^  shall  be  observed,  so  far  as  is  General  rules: 
reasonably  practicable,'  in  every  mine  : 

^  A  breach  of  these  rules  bj  whomsoever  committed  may  be  an  offence  on  the 
part  of  the  owner,  agent,  or  manager :  see  s.  50,  past,  p.  669. 

'  The  words  *^  reasonably  practicable"  mean  reasonably  practicable,  having 
regard  to  physical  or  engineering  exigencies,  and  do  not  refer  to  the  carrying 
on  of  the  mine  as  a  profitable  concern  :  Wales  v.  Thomas,  16  Q.  B.  D.  340, 
decided  under  the  Act  of  1872.  The  words  seem  to  apply  only  to  affirmative 
proTlsions;  negative  provisions  being  always  practicable :  ib.  Ml,  per  Day,  J. 

Rule  1.  An  adequate  amount  of  ventilation  shall  be  constantly  Ventilation  of 
produced  in  every  mine  to  dilute  and  render  harmless  noxious  gases  ™^°®* 
to  such  an  extent  that  the  working  places  of  the  shafts,  levels,  stables, 
and  workings  of  the  mine,  and  the  travelling  roads  to  and  from  those 
working  places  shall  be  in  a  fit  state  for  working  and  passing 
therein.^ 

M.M.  42 
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In  the  case  of  mines  required  by  this  Act  to  be  under  the  control 
of  a  certificated  manager,  the  quantity  of  air  in  the  respective  splits 
or  currents  shall  at  least  once  in  every  month  be  measured  and 
entered  in  a  book  to  be  kept  for  the  parpose  at  the  mine. 

1  Ventilation  must  continue  even  during  the  temporary  suspension  of  work, 
as  on  Sundays  :  Knowles  v.  Dickinson,  2  E.  &  £.  705,  a  decision  under  a 
previous  Act.  It  must  not  be  confined  to  the  working  places  and  trarelling 
roads,  but  must  be  extended  to  the  contiguous  parts  of  the  mine,  even  though 
not  in  use.  The  enactment  requires  so  much  of  the  mine  to  be  ventilated  as  is 
necessary  to  render  the  working  places  and  travelling  roads  safe :  Brough  r. 
Homfray,  L.  B.  3  Q.  B.  771,  decided  under  a  previous  Act.  A  manager  may  be 
convicted  in  respect  of  improper  ventilation  if  it  can  be  shown  that  he  might 
have  improved  the  ventilation  by  the  means  provided  by  his  employer :  Hall  r . 
Hopwood,  49  L.  J.  M.  C.  17  ;  and  see  n.  '  to  s.  50,  patt^  p.  669.  It  has  been 
held  in  Scotland,  that  a  complaint  with  regard  to  a  breach  of  this  rule  mugt 
state  in  what  particulars  the  system  of  ventilation  in  use  in  the  mine  is 
defective  :  Bob^i»  v.  Atkinson,  18  R.  Just.  Cas.  8. 

Rule  2.  Where  a  fire  is  used  for  ventilation  in  any  mine  newly 
opened  after  the  passing  of  this  Act,  the  return  air,  unless  it  be  bo 
dilated  as  not  to  be  inflammable,  shall  be  carried  off  clear  of  the  fire 
by  means  of  a  dumb  drifti  or  airway. 

Rule  3.  Where  a  mechanical  contrivance  for  ventilation  is  intro- 
duced into  any  mine  after  the  commencement  of  this  Act,  it  shall  be 
in  such  position  and  placed  under  such  conditions  as  will  tend  to 
ensure  its  being  uninjured  by  an  explosion. 

Rule  4.  A  station  or  stations  shall  be  appointed  at  the  entrance  to 
the  mine,  or  to  different  parts  of  the  mine,^  as  the  case  may  require ; 
and  the  following  provisions  shall  have  effect : 

(i.)  As  to  inspection  before  commencing  work  : — 

A  competent  person  or  competent  persons  appointed  by  the  owner 
agent  or  manager  for  the  purpose  not  being  contractors  for  getting 
minerals  in  the  mine  shall,  within  such  time  immediately  before  the 
commencement  of  each  shift  as  shall  be  fixed  by  special  rules  made 
under  this  Act,  inspect  every  part  of  the  mine  situate  beyond  the 
station  or  each  of  the  stations,  and  in  which  workmen  are  to  work  or 
pass  during  that  shif  t,^  and  shall  ascertain  the  condition  thereof  so 
far  as  the  presence  of  gas,  ventilation,  roof  and  sides,  and  general 
safety  are  concerned. 

No  workman  shall  pass  beyond  any  such  station  until  the  part  of 
the  mine  beyond  that  station  has  been  so  examined  and  stated  by 
such  competent  person  to  be  safe. 

The  inspection  shall  be  made  with  a  locked  safety  lamp,  except  in 
the  case  of  any  mine  in  which  inflammable  gas  has  not  been  found 
within  the  preceding  twelve  months.^ 

A  report  specifying  where  noxious  or  inflammable  gas  (if  any)  was 


8BCT.  1.]  REGULATION   ACT,  1887.  659 

fonnd  present,  and  what  defects  (if  any)  in  roofs  or  sides,  and  what 
(if  any)  other  source  of  danger  were  or  was  observed,  shall  be  recorded 
withont  delay  in  a  book  to  be  kept  at  the  mine  for  the  parpose,  and 
accessible  to  the  workmen,  and  snch  report  shall  be  signed  by,  and  so 
far  as  the  same  does  nob  consist  of  printed  matter  shall  be  in  the 
handwriting  of  the  person  who  made  the  inspection. 

For  the  purpose  of  the  foregoing  provisions  of  this  rule,  two  or 
more  shifts  succeeding  one  another  without  any  interval  are  to  be 
deemed  to  be  one  shift. 

(ii.)  As  to  inspection  during  shifts  : — 

A  similar  inspection  shall  be  made  in  the  course  of  each  shift  of  all 
parts  of  the  mine  in  which  workmen  are  to  work  or  pass  during  that 
shift,  but  it  shall  not  be  necessary  to  record  a  report  of  the  same  in 
a  book :  Provided  that  in  the  case  of  a  mine  worked  continuously 
throughout  the  twenty-four  hours  by  a  succession  of  shifts,  the  report 
of  one  of  such  inspections  shall  be  recorded  in  manner  above 
required. 

*  The  words  **  different  parts  of  the  mine  "  refer  to  mines  divided  into  parts 
under  s.  19  (ante,  p.  639)  :  Wales  v.  Thomas,  16  Q.  B.  D.  348,  per  Smith,  J.,  a 
decision  under  the  Act  of  1872. 

s  Extended  by  s.  5  (1)  of  the  Act  of  1896,  poxt,  p.  691. 

'  See  r.  8,  poH. 

Kule  5.  A  competent  person  or  competent  persons  appointed  by  inspection  of 
the  owner  agent  or  manager  for  the  purpose,  shall,  once  at  least  in  machinery, 

rt        1  •         1  «    1  wa.  aoove  and 

€very  twenty-four  hours,  examme  the  state  of  the  external  parts  of  below  ground. 

the  machinery,  the  state  of  the  guides  and  conductors  in  the  shafts, 

and  the   state  of   the   head-gear,  ropes,  chains,  and  other   similar 

appliances  of  the  mine  which  are  in  actual  use  both  above  ground 

and  below  ground,  and  shall  once  at  least  in  every  week  examine  the 

state  of  the  shafts  by  which  persons  ascend  or  descend ;  and  shall 

make  a  true  report  of  the  result  of  such  examination,  and  every  such 

report  shall  be  recorded  without  delay  in  a  book  to  be  kept  at  the 

mine  for  the  purpose,  and  shall  be  signed  by  the  person  who  made 

the  inspection.^ 

1  The  direction  to  report  and  record  the  report  applies  to  the  daily  as  well 
as  to  the  weekly  examination  :  Scott  r.  Bould,  1895,  1  Q.  B.  9. 

Rule  6.  Every  entrance  to  any  place  which  is  not  in  actual  use  or  Fencing  of 
course  of  working  and  extension,  shall  be  properly  fenced  across  the  ^^^''^^c^- 
whole  width  of  the  entrance,  so  as  to  prevent  persons  inadvertently 
entering  the  same.^ 

1  A  heap  of  stones  between  two  feet  and  two  feet  six  inches  in  height,  and 
five  feet  broad  at  the  base,  and  eighteen  inches  at  the  top,  is  not  snch  a  fence 
as  is  required  by  this  rule :  Simpson  t?.  Moore,  3  Coup.  26,  a  Scotch  decision 
imder  the  Act  of  1872.  t 

42—2 
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Bnle  7.  If  at  any  time  it  is  found  by  the  person  for  the  time  being 
in  chai^  of  the  mine,  or  any  part  thereof/  that  by  reason  of  inflam- 
mable gases  prevaiUng  in  the  mine,  or  that  part  thereof,  or  of  any 
canse  whatever,  the  mine  or  that  part  is  dangerons,  every  workman 
shall  be  withdrawn  from  the  mine  or  part  so  f onnd  dangerons,  and  a 
competent  person  appointed  for  the  purpose  shall  inspect  the  mine 
or  part  so  found  dangerons,'  and  if  the  danger  arises  from  inflammable 
gasy  shall  inspect  the  mine  or  part  with  a  locked  safety  lamp ;  and  in 
every  case  shall  make  a  true  report  of  the  condition  of  the  mine  or 
part ;  and  a  workman  shall  not,  except  in  so  far  as  is  necessary  for 
inquiring  into  the  cause  of  danger  or  for  the  removal  thereof,  or  for 
exploration,  be  readmitted  into  the  mine,  or  part  so  found  dangerous, 
until  the  same  is  stated  by  the  person  appointed  as  aforesaid  not  to 
be  dangerous.  Every  such  report  shall  be  recorded  in  a  book  which 
shall  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the 
person  who  made  the  inspection. 

1  It  has  been  suggested  that  these  words  may  refer  to  a  mine  divided  into- 
parts  under  s.  19  (ajiUy  p.  639)  :  Wales  r.  Thomas,  16  Q.  B.  D.  348,  decided 
under  the  Act  of  1872. 

*  A  dangerons  accumulation  of  water  in  an  adjoining  mine  would  be  within 
this  rule  :  see  R.  r.  Spon  Liane  Colliery  Co.,  3  Q.  B.  D.  673,  decided  under  the 
Act  of  1872  ;  and  see  avAe,  p.  651,  n.  K 


Use  of  safety 
lamps  in  cer- 
tain places. 


Construction 
of  safety 
lamps. 


Examination 
of  safety 
lamps. 


Rule  8.  No  lamp  or  light  other  than  a  locked  safety  lamp  shall  be 
allowed  or  used — 

(a,)  In  any  place  in  a  mine  in  which  there  is  likely  to  be  any  such 
quantity  of  inflammable  gas  as  to  render  the  use  of  naked  lights 
dangerons ;  or 

{b.)  In  any  working  approaching  near  a  place  in  which  there  is 
likely  to  be  an  accumulation  of  inflammable  gas. 

And  when  it  is  necessary  to  work  the  coal  in  any  part  of  a  ventilat- 
ing district  with  safety  lamps,  it  shall  not  be  allowable  to  work  the 
coal  with  naked  lights  in  another  part  of  the  same  ventilating 
district  situated  between  the  place  where  such  lamps  are  being  used 
and  the  return  airway.' 

»  See  also  the  Act  of  1896,  s.  1, 2>09t,  p.  688  ;  and  s.  6  (2),  post,  p.  691. 

Rule  9.  Wherever  safety  lamps  are  used,  they  shall  be  so  constructed 
that  they  may  be  safely  carried^against  the  air  current  ordinarily 
prevaihng  in  that  part  of  the  mine  in  which  the  lamps  are  for  the 
time  being  in  use,  even  though  such  current  should  be  inflammable. 

»  See  also  the  Act  of  1896,  s.  1,  post,  p.  688. 

Rule  10.  In  any  mine  or  part  of  a  mine  in  which  pafety  lamps  are- 
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required  by  this  Act  or  by  the  special  rules  made  in  pursuance  of  this 
Act  to  be  used — 

(i.)  A  competent  person  appointed  by  the  owner  agent  or  manager 
for  the  purpose,  shall,  either  at  the  surface  or  at  the  appointed 
lamp  station,  examine  every  safety  lamp  immediately  before  it 
is  taken  into  the  workings  for  use,  and  ascertain  it  to  be  in  safe 
working  order  and  securely  locked  ;  and  such  lamps  shall  not  . 
be  used  until  they  have  been  so  examined  and  found  in  safe 
working  order  and  securely  locked  : 

(ii.)  A  safety  lamp  [shall  not  be  unlocked  except  either  at  the 
appointed  lamp  station  or  for  the  purpose  of  firing  a  shot,  in 
conformity  with  the  provisions  hereinafter  contained  : 

(iii.)  A  person,  unless  he  has  been  appointed  either  for  the  purpose 
of  examining  safety  lamps  or  for  the  purpose  of  firing  shots, 
shall  not  have  in  his  possession  any  contrivance  for  opening  the 
lock  of  any  safety  lamp : 

(iv.)  A  person  shall  not  have  in  his  possession  any  lucifer  match 
or  apparatus  of  any  kind  for  striking  a  light,  except  within  a 
completely  closed  chamber  attached  to  the  fuse  of  the  shot.^ 

1  See  also  the  Act  of  1896,  s.  I,  pott,  p.  688. 

Rule  11.  Where  safety  lamps  are  required  to  be  used,  the  position  Lamp 
of  the  lamp  stations  for  lighting  or  relighting  the  lamps  shall  not  be 
in  the  return  air.^ 

1  See  alRo  the  Act  of  1896,  s.  1,  poit,  p.  688. 

Rule  12.  Any  explosive  substance  shall  only  be  used  in  the  mine  Ose  of  ezplo- 
below  ground  as  follows  :^  sives  below 

g^nnd. 

(a.)  It  shall  not  be  stored  in  the  mine  : 

(b,)  It  shall  not  be  taken  into  the  mine,  except  in  cartridges  in  a 
secure  case^  or  canister  containing  not  more  than  five  pounds  : 
Provided  that  on  the  application  of  the  owner  agent  or 
manager  of  any  mine,  the  Secretary  of  State  may  by  order 
exempt  such  mine  from  so  much  of  this  rule  as  forbids  tak- 
ing an  explosive  substance  into  the  mine  except  in 
cartridges. 

{c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place 
more  than  one  of  such  cases  or  canisters : 

(d,)  In  the  process  of  charging  or  stemming  for  blasting,  a  person 
shall  not  use  or  have  in  his  possession  any  iron  or  steel  pricker, 
scraper,  charger,  tamping  rod,  or  stemmer,  nor  shall  coal  or  coal 
dust  he  used  for  tamping : ' 

(e.)  No  explosive  shall  be  forcibly  pressed  into  a  hole  of  insufficient 
size,  and,  when  a  hole  has  been  charged,  the  explosive  shall  not 
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be  nnrammed,  and  no  hole  Bhall  be  bored  for  a  charge  at  a 
distance  of  less  than  six  inches  from  any  hole  where  the  charge 
has  missed  fire : 

(/.)  In  any  place  in  which  the  use  of  a  locked  safety  lamp  is  for 
the  time  being  required  by  or  in  pursuance  of  this  Act,*  or 
which  is  dry  and  dusty,  no  shot  shall  be  fired  except  by  or 
under  the  direction  of  a  competent  person  appointed  by  the 
owner,  agent,  or  manager  of  the  mine,  and  such  person  shall 
not  fire  the  shot  or  allow  it  to  be  fired  until  he  has  examined 
both  the  place  itself  where  the  shot  is  to  be  fired  and  all  con- 
tiguous accessible  places  of  the  same  seam  within  a  radius  of 
twenty  yards,  and  has  found  such  place  safe  for  firing  : 

{g.)  If  in  any  mine,  at  either  of  the  four  inspections  under  rule  4 
recorded  last  before  a  shot  is  to  be  fired,  inflammable  gas  has 
been  reported  to  be  present  in  the  veutilating  district  in  which 
the  shot  is  to  be  fired,  the  shot  shall  not  be  fired — 

(1.)  Unless  a  competent  person,  appointed  as  aforesaid,  has 
examined  the  place  where  gas  has  been  so  reported  to 
be  present,  and  has  found  that  such  gas  has  been  cleared 
away,  and  that  there  is  not  at  or  near  such  place  sufficient 
gas  issuing  or  accumulated  to  render  it  unsafe  to  fire  the 
shot ;  or 

(2.)  Unless  the  explosiye  employed  in  firing  the  shot  is  so 
used  with  water  or  other  contrivance  as  to  prevent  it 
from  inflaming  gas,  or  is  of  such  a  nature  that  it  cannot 
inflame  gas : 

(h.)  If  the  place  where  a  shot  is  to  be  fired  is  dry  and  dusty,  then 
the  shot  shall  not  be  fired  unless  one  of  the  following  conditions 
is  observed,  that  is  to  say — 

(1.)  Unless  the  place  of  firing  and  all  contiguous  acoeasible 
places  within  a  radius  of  twenty  yards  therefrom  are 
at  the  time  of  firing  in  a  wet  state  from  thorough 
watering  or  other  treatment  equivalent  to  watering,  in 
all  parts  where  dust  is  lodged,  whether  roof,  floor,  or 
sides ;  or 

(2.)  In  the  case  of  places  in  which  watering  would  injure  the 
roof  or  floor,  unless  the  explosive  is  so  used  with  water 
or  other  contrivance  as  to  prevent  it  from  inflaming  gas 
or  dust,  or  is  of  such  a  nature  that  it  cannot  inflame  gas 
or  dust : 

(».)  If  such  dry  and  dusty  place  is  part  of  a  main  haulage  road, 
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or  is  a  place  oontigoons  thereto,  and  showing  dust  adhering  to 
the  roof  and  sides,  no  shot  shall  be  fired  there  nnless — 

(1.)  Both  the  conditions  mentioned  in  sub-head  (h)  have  been 
observed  ;  or 

(2.)  Unless  such  one  of  the  conditions  mentioned  in  sub 
head  {h)  as  may  be  applicable  to  the  particular  place 
has  been  observed,  and  moreover  all  workmen  have 
been  removed  from  the  seam  in  which  the  shot  is 
to  be  fired,^  and  from  all  seams  communicating  with 
the  shaft  on  the  same  level,  except  the  men  engaged 
in  firing  the  shot,  and  such  other  persons,  not  exceeding 
ten,  as  are  necessarily  employed  in  attending  to  the 
ventilating  furnaces,  steam  boilers,  engines,  machinery, 
winding  apparatus,  signals,  or  horses,  or  in  inspecting  the 
mine : 

(k.)  In  this  Act ''  ventilating  district "  means  such  part  of  a  seam 
as  has  an  independent  intake  commencing  from  a  main  intake 
air  course,  and  an  independent  return  air  way  terminating  at  a 
main  return  air  course  ;  and  ^'  main  haulage  road "  means  a 
road  which  has  been,  or  for  the  time  being  is,  in  use  for  moving 
trams  by  steam  or  other  mechanical  power  : 

(Z.)  Where  a  seam  of  a  mine  is  not  divided  into  separate  ventilating 
districts  the  provisions  in  this  Act  relating  to  ventilating  dis- 
tricts shall  be  read  as  though  the  word  ''  seam  "  were  substituted 
for  the  words  "  ventilating  district "  : 

(m,)  So  much  of  this  rule  as  requires  the  explosive  substance  taken 
into  the  mine  to  be  in  cartridges,  and  so  much  of  the  provisions 
of  sub-head  (/)  as  relates  to  a  dry  and  dusty  place,  and  the  pro- 
visions (^),  (A),  (t),  (k),  and  (/)  shall  not  apply  to  seams  of 
clay  or  stratified  ironstone,  which  are  not  worked  in  con- 
nection with  any  coal  seam,  and  which  contain  no  coal  in  the 
working. 

1  See  also  the  Act  of  1896,  bs.  1,  6,  pogt,  pp.  688,  689,  691  ;  and  Orders 
pott,  p.  691.  S.  59  of  the  Explosives  Act,  1876  (38  Vict.  c.  17),  provides  that 
^  where  a  magazine  or  store  is  established  for  the  purpose  of  any  mine  subject 
to  the  Coal  Mines  Regulation  Act,  1872,  or  the  Metalliferous  Mines  Regulation 
Act,  1872,  by  the  owner  (as  defined  by  such  Act)  of  the  mine,  the  Secretary  of 
State  may  from  time  to  time  by  order  direct  an  inspector  under  either  of 
thoee  Acts  to  act  with  respect  to  such  magazine  or  store  as  a  Government 
inspector  under  this  Act,  and  may  revoke  any  such  order  ;  and  such  inspector 
shaJl,  while  such  order  is  in  force,  have  for  that  purpose  the  same  powers 
and  authorities  as  he  has  under  the  said  Acts,  and  also  the  powers  and 
authorities  of  a  Government  inspector  under  this  Act."  This  enactment 
applies  to  the  present  Act :  see  s.  83,  post,  p.  682. 

*  As  to  the  meaning  of  "case."  see  Foster  v.  Diphwys,  &c.,  Co.,  18  Q.  B.  D. 
428,  cited  jwst,  p.  707. 
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^  The  following  words  are  now  sabstitated  for  these,  "  and  only  day  or  other 
non-inflammable  subetances  shall  be  used  for  stemming,  and  shall  be  proyided 
by  the  owner  of  the  mine  : "  Coal  Mines  Act,  1896,  s.  5  (3),  post,  p.  691. 

*  See  r.  8,  ante,  p.  660. 

'  Under  the  Act  of  1872  (s.  51,  r.  8  (f) ),  an  explosive  could  not  in  any  mine, 
in  which  inflammable  gas  had  issued  so  freely  as  to  show  a  blue  cap  on  the 
flame  of  the  safety  lamp,  be  used  unless  (among  other  things)  the  pecBons 
ordinarily  employed  in  the  mine  were  out  of  the  mine,  or  out  of  the  part  of 
the  mine  where  it  was  used  ;  and  it  was  held  that  "  part  of  the  mine  "  meant 
such  part  of  it  as  was  under  the  Act  a  separate  mine :  Wales  v,  Thomas, 
16  Q.  B.  D.  340. 

Water  and  ^"le  IB.  Where  a  place  is  likely  to  contain  a  dangerons  accn- 

bore-holes.  mnlation  of  water,  the  working  approaching  that  place  shall  not  at 
any  point  within  forty  yards  of  that  place  exceed  eight  feet  in 
width,  and  there  shall  be  constantly  kept  at  a  sufficient  distance, 
not  being  less  than  five  yards,  in  advance,  at  least  one  bore-hole 
near  the  centre  of  the  working,  and  sufficient  flank  bore-holes  on 
each  side. 

SignaUing  ^^^^  1^*  Every  underground  plane  on  which  persons  travel,  which 

and  man-  ^g  self-acting  or  worked  by  an  engine  windlass  or  gin,  shall  be  pro- 
veUing  planes  vided  (if  exceeding  thirty  yards  in  length)  with  some  proper  means  of 
worked  by  communicating  distinct  and  definite  signals  between  the  stopping 
mac  m  y.       pjj^^j^  ^jj^  ^he  ends  of  the  plane,  and  shall  be  provided  in  every  case, 

with  sufficient  man-holes  for  places  of  refuge,  at  intervals  of  not  more 
than  twenty  yards,  or  if  there  is  not  room  for  a  person  to  stand 
between  the  side  of  a  tub  and  the  side  of  the  plane,  then  (unless  the 
tubs  are  moved  by  an  endless  chain  or  rope)  at  intervals  of  not  more 
than  ten  yards.^ 

1  It  is  sufficient  if  man-holes  at  intervals  of  twenty  yards  are  proTided  on 
one  side  of  an  underground  plane :  Wilson  t*.  Wishaw  Ckal  Co.,  10  R.  1021, 
a  Scotch  decision  under  the  Act  of  1872.  Where  a  plane  is  divided  by  a  wall 
into  two  passages,  each  passage  is  a  separate  plane  within  this  rule,  notwith- 
standing that  the  wall  may  in  many  places  be  broken  down :  t^.  See,  further, 
n.  *  to  the  next  rule. 

Man-holes  for       B,\ile  15.  Every  road  on  which  persons  travel  underground  where 
other  travel-     the  load  is  drawn  by  a  horse  or  other  animal  shall  be  provided,  a( 
^  inteiTals  of  not  more  than  fifty  yards,  with  sufficient  man-holes,  or 

with  places  of  refuge,  and  every  such  place  of  refnge  shall  be  of 
sufficient  length,  and  at  least  three  feet  in  width,  between  the  waggons 
running  on  the  road  and  the  side  of  such  road.  There  shall  be  at 
least  two  proper  travelling  ways  into  every  steam  engine  room  and 
boiler  gallery.^ 

^  It  has  been  said  that  the  mouths  of  cross  roads  may  be  '*  man-holes "  or 
*'  places  of  refuge  "  within  this  rule  :  Hughes  r.  Clyde,  &c,  Co.,  19  R.  UZ,per 
Lord  Justice  Clerk.     See,  further,  n.  ^  to  r.  14,  siip. 
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Rule  16.  Every  man-hole  and  every  place  of  refuge  shall  be  con-  Man-holes  to 
4stantly  kept  clear,  and  no  person  sh^l  place  anything  in  any  such  ^  ^®P*^  °^^^' 
man-hole  or  place  of  refuge. 

Hole  17.  Every  travelling  road  on  which  a  horse  or  other  draught  Dimensions 
animal  is  used  underground  shall  be  of  sufficient  dimensions  to  allow  ro«S^^"^^^ 
the  horse  or  other  animal  to  pass  without  rubbing  against  the  roof  or 
timbering. 

Rule  18.  The  top  of  every  shaft  which  for  the  time  being  is  out  of  Fencing  of 
use,  or  used  only  as  an  air  shaft,  shall  be  and  shall  be  kept  securely  ®^^  shafts. 
'  fenced. 

Rule  19.  The  top  and  all  entrances  between  the  top  and  bottom,  Fencing  of 
including  the  samp  (if  any)  of  every  working  ventilating  or  pumping  ^;^  "^ 
shaft  shall  be  properly  fenced,*  but  this  shall  not  be  taken  to  forbid 
the  temporary  removal  of  the  fence  for  the  purpose  of  repairs  or  other 
operations,  if  proper  precautions  are  used." 

^  This  rule  merely  requires  a  proper  fence  to  be  provided  ;  and  the  owners 
aie  not  liable  for  a  breach  of  the  rule  because  the  door  of  the  fence  is  left  open : 
Sinnerton  v.  Merry,  13  R.  1012,  a  Scotch  decision  on  the  Act  of  1872. 

>  Where  a  pit  was  being  deepened  ;  and  a  line  of  rails  was  laid  up  to  the  pit 
mouth  with  no  fence  other  than  a  movable  wooden  block  across  the  rails, 
which  it  was  the  duty  of  the  pit-headman  not  to  remove,  unless  satisfied  that 
the  covering  table  was  on  the  pit^s  mouth ;  it  was  held,  that  there  was  no 
breach  of  the  rule  :  McGill  v.  Bowman,  18  B.  206. 

Hule  20.  Where  the  natural  strata  are  not  safe,  every  working  Securing  of 
or  pumping  shaft  shall  be   seonrely  cased   lined  or  otherwise  made  ^  ^  ^' 
secure. 

Rule  21.  The  roof  and  sides  of  every  travelling  road  and  working  Securing  of 
place  shall  be  made  secure,  and  a  person  shall  not,  unless  appointed  ^^^  *°^ 
for  the  purpose  of  exploring  or  repairing,  travel  or  work  in  any  such 
travelling  road  or  working  place  which  is  not  so  made  secure. 

Rule  22.  Where  the  timbering  of  the  working  places  is  done  by  Timbering, 
the  workmen  employed  therein,  suitable  timber  shall  be  provided 
at  the  working  place,  gate  end,  pass  bye,  siding  or  other  similar 
place  in  the  mine  convenient  to  the  workmen,  and  the  distance 
between  the  sprags  or  holing  props  where  they  are  required  ^  shall 
not  exceed  six  feet,  or  such  less  distance  as  may  be  ordered  by  the 
owner  agent  or  manager. 

^  This  means  where  they  are  necessary,  and  not  where  the  workmen  think 
them  necessary  :  Gibbon  v.  Phillips,  64  L.  J.  M.  C.  42. 

Rale  23.  Where  there  is  a  downcast  and   furnace  shaft  to  the  Option  of 
same  seam,  and  both  such  shafts  are  provided  with  apparatus  in  use  "^t^g^afT^ 
for  raising  and  lowering  persons,  every  person  employed  in  the  mine 


666  THE  COAL  MINES  [CHAP.  XXIV. 

shall,  on  giviDg  reasonable  notice,  have  the  option  of  nsing  the 
downcast  shaft. 

Attendance  of       Rule  24.  In  any  mine  which   is  usually  entered  by  means  of 
engine-man.     machinery,  a  competent  male  person  not  less  than  twenty-two  years. 

of  age  shall  be  appointed  for  the  purpose  of  working  the  machiner}' 
which  is  employed  in  lowering  and  raising  persons  therein,  and  shall 
attend  for  that  purpose  during  the  whole  time  that  any  person  is 
below  ground  in  the  mine.* 

Where  any  shaft,  plane,  or  level  is  used  for  the  purpose  of  com- 
munication from  one  part  to  another  part  of  a  mine,  and  persona 
are  taken  up  or  down  or  along  such  shaft,  plane,  or  level  by 
means  of  any  engine,  windlass,  or  gin,  driven  or  worked  by  steam 
or  any  mechanical  power,  or  by  an  animal,  or  by  manual  labour,, 
the  person  in  charge  of  such  engine,  windlass,  or  gin,  or  of  any 
part  of  the  machinery,  ropes,  chains,  or  tackle  connected  there- 
with must  be  a  competent  male  person  not  less  than  eighteen  years 
of  age. 

Where  the  machinery  is  worked  by  an  animal,  the  person  under 
whose  direction  the  driver  of  the  animal  acts,  shall  for  the  purposes 
of  this  rule,  be  deemed  to  be  the  person  in  charge  of  the  machinery^ 

1  It  was  held  under  a  former  Act,  that  a  contractor  was  not  liable  for  allowing 
females  to  have  charge  of  machinery  of  the  kind  here  mentioned,  nnlen 
knowledge  was  brought  home  to  him,  and  that  evidence  of  females  haying 
been  in  charge  once  only  was  not  sufficient  to  make  him  liable :  R.  v.  Handley, 
9  L.  T.,  N.  S.  827.  Under  the  present  Act  the  liability  for  breach  of  any  of 
these  rules  is  provided  for  by  s.  fiO,  post,  p.  669.  As  to  criminal  liability  for 
breach  of  these  provisions,  see  H.  M.  Advocate  r.  Hamilton,  3  Coup.  19,  a 
Scotch  decision  under  the  Act  of  1872. 

Means  of  Rule  25.  Every  working  shaft  ^  used  for  the  purpose  of  drawing 

working^  ^'  minerals  or  for  the  lowering  or  raising  of  persons  shall,  if  exceeding 
shafts.  fifty  yards  in  depth,  and  not  exempted  in  writing  by  the  inspector  of 

the  district,  be  provided  with  guides  and  some  proper  means  of  com- 
municating distinct  and  definite  signals  from  the  bottom  of  the  shaft 
and  from  every  entrance  for  the  time  being  in  use  between  the  sur- 
face and  the  bottom  of  the  shaft  to  the  surface,  and  from  the  surface 
to  the  bottom  of  the  shaft  and  to  every  entrance  for  the  time  being 
in  use  between  the  surface  and  the  bottom  of  the  shaft. 

1  As  to  the  meaning  of  working  shaft,  see  Foster  r.  North  Hendie  Mining 
Co.,  Limited,  1891, 1  Q.  B.  71,  citedpost,  p.  709. 

Rule  26.  If  in  any  mine  the  winding  apparatus  is  not  provided 
with  some  automatic  contrivance  to  prevent  overwinding,  then  the- 
cage,  when  men  are  being  raised,  shall  not  be  wound  up  at  a  speed 
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exceeding  three  miles  an  hour,  after  the  cage  has  reached,  a  point  in 
the  shaft  to  be  fixed  by  the  special  rales.^ 

*  See  8.  51 ,  post  J  p.  669. 

Sale  27.  A  snfBcient  cover  oyerhead  shall  be  used  for  every  cage  Cover  over- 
or  tub  employed  in  lowering  or  raising  persons  in  any  working  shaft,  ^^^' 
except  where  the  cage  or  tub  is  worked  by  a  windlass,  or  where  persons 
are  employed  at  work  in  the  shaft,  or  where  a  written  exemption  is 
given  by  the  inspector  of  the  district.^ 

»  See  Frecheville  r.  Souden,  48  L.  T.,  N.  S.  612,  cited  ^o^,  p.  709. 

Rule  28.  A  single  linked  chain  shall  not  be  used  for  lowering  or  Chains. 
raising  persons  in  any  working  shaft  or  plane  except  for  the  short 
coupling  chain  attached  to  the  cage  or  tub. 

Bule  29.  There  shall  be  on  the  drum  of  every  machine  used  for  Preyention  of 
lowering  or  raising  persons,  such  flanges  or  horns,  and  also  if  the  ^^,^m^^^ 
drum  is  conical,  such  other  appliances  as  may  be  sufficient  to  prevent 
the  rope  from  slipping.^ 

1  See  Baker  r.  Carter,  8  Ex.  D.  132. 

Bule  30.  There  shall  be  attached  to  every  machine  worked  by  steam,  Break  and 
water,  or  mechanical  power,  and  used  for  lowering  or  raising  persons,  ii^^ca^or- 
an  adequate  break  or  breaks,^  and  a  proper  indicator  (in  addition  to 
any  mark  on  the  rope)  showing  to  the  person  who  works  the  machine 
the  position  of  the  cage  or  tub  in  the  shaft. 

If  the  drum  is  not  on  the  crank  shaft,  there  ahaU  be  an  adequate 
break  on  the  drum  shaft.^ 

1  This  rule  is  not  satisfied  unless  the  break  is  kept  in  proper  working  order  : 
see  Nimmo  r.  Clark,  10  M.  477,  a  Scotch  decision  under  a  former  Act.  Pumping 
gear,  although  serving  the  purpose  of  a  break,  is  not  a  break  within  the 
rule :  ih. 

Rule  81.  Every  fly-wheel  and  all  exposed  and  dangerous  parts  of  Fencing 
the  machinery  used  in  or  about  the  mine  shall  be  and  shall  be  kept  ^^^^^^'^^^T- 
securely  fenced. 

Bule  82.  Each  steam  boiler,  whether  separate  or  one  of  a  range,  Safety  valves 
shall  have  attached  to  it  a  proper  safety  valve,  and  also  a  proper  ?°^w?^^ 
steam  gauge  and  water  gauge,  to  show  respectively  the  pressure  of 
steam  and  the  height  of  water  in  each  boiler. 

Rule  88.  A  barometer  and  thermometer  shall  be  placed  above  Barometer, 
ground  in  a  conspicuous  position  near  the  entrance  to  the  mine.  ^' 

Rule  84.  Where  persons  are  employed  underground,  ambulances  stretchers. 
or  stretchers,  with  splints  and  bandages,  shall  be  kept  at  the  mine 
ready  for  immediate  use  in  case  of  accident. 
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Wilful  Kole  35.  No  person  shall  wilfdlly  damage,  or  wiihoat  proper 

damage.  authority  remove  or  render  useless,  any  fence,  fencing,  man-hole, 

place  of  refuge,  casing,  lining,  guide,  means  of  signalling,  signal, 
cover,  chain,  flange,  horn,  bre£^,  indicator,  steam  gauge,  water  gauge, 
safety  valve,  or  other  appliance  or  thing  provided  in  any  mine  in 
compliance  with  this  Act.^ 

1  See  88.  60,  68,  post^  pp.  674,  676 ;  and  see,  further,  as  to  malicious  injuries. 
ante,  pp.  605  et  seq. 

Observance  of       ^^^e  36.  Every  person  shall  observe  such  directions  with  respect 
directions.        to  working  as  may  be  given  to  him  with  a  view  to  comply  with  this 

Act  or  the  special  rules  in  force  in  the  mine. 

Books  and  Knle  87.  The  books  mentioned  in  these  rules  shall  be  provided  by 

copies  the  owner  agent  or  manager,  and  the  books,  or  a  correct  copy  thereof, 

shall  be  kept  at  the  office  at  the  mine,  and  any  inspector  under  this 
Act,  and  any  person  employed  in  the  mine  or  any  one  having  the 
written  authority  of  any  inspector  or  person  so  employed,  may  at  all 
reasonable  times  inspect  and  take  copies  of  and  extracts  from  any 
such  books  ;  but  nothing  in  these  rules  shall  be  construed  to  impose 
the  obligation  of  keeping  any  such  book  or  a  copy  thereof  for  more 
than  twelve  months  after  the  book  has  ceased  to  be  used  for  entries 
therein  under  this  Act. 

Any  report  by  this  Act  required  to  be  recorded  in  a  book  may  be 
partly  in  print  (including  lithograph)  and  partly  in  writing. 

Periodical  Rule  88.  The  persons  employed  in  a  mine  may  from  time  to  time 

SSSf ^of°  ^°  appoint  two  of  their  number  or  any  two  persons,  not  being  mining 
workmen.  engineers,  who  are  practical  working  miners,  to  inspect  the  mine  at 
their  own  cost,  and  the  persons  so  appointed  shall  be  allowed  once  at 
least  in  every  month,  accompanied,  if  the  owner  agent  or  manager 
of  the  mine  thinks  fit,  by  himself  or  one  or  more  officers  of  the  mine, 
to  go  to  every  part  of  the  mine,  and  to  inspect  the  shafts,  levels, 
planes,  working  places,  return  air  ways,  ventilating  apparatus,  old 
workings,  and  machinery.  Every  facility  shall  be  afforded  by  the 
owner  agent  and  managei*,  and  all  persons  in  the  mine  for  the  purpose 
of  the  inspection,  and  the  persons  appointed  shall  forthwith  make  a 
true  report  of  the  result  of  the  inspection,  and  that  report  shall  be 
recorded  in  a  book  to  be  kept  at  the  mine  for  the  purpose,  and  shall 
be  signed  by  the  persons  who  made  the  inspection  ;  and  if  the  report 
state  the  existence  or  apprehended  existence  of  any  danger,  the  owner 
agent  or  manager  shall  forthwith  cause  a  true  copy  of  the  report  to 
be  sent  to  the  inspector  of  the  district. 

Rule  89.  No  peraon  not  now    employed  as  a  coal  or  ironstone 
getter  shall  be  allowed  to  work  alone  as  a  coal  or  ironstone  getter 
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in  the  face  of  the  workings  nntil  he  has  had  two  years'  experience  of 
snch  work  under  the  supervision  of  skilled  workmen,  or  unless  he 
shall  have  been  previously  employed  for  two  years  in  or  about  the 
face  of  the  workings  of  a  mine.^ 

^  As  to  liability  for  misrepresentation,  see  s.  64,  post,  p.  675. 

50.  Every  person  who  contravenes  or  does  not  comply  with  any  Penalty  on 
of  the  general  rules  in  this  Act,  shall  be  guilty  of  an  offence  against  ance^^h^^' 
this  Act ;  ^  and  in  the  event  of  any  contravention  of  or  non-compliance  i^ules. 
with  any  of  the  said  general  rules  in  the  case  of  any  mine  to  which 
this  Act  applies^  by  any  person  whomsoever,  the  owner  agent  and 
manager  2  shall   each  be  guilty  of  an  offence  against  this  Act,^ 
unless  he  proves  that  he  had  taken  all  reasonable  means,^  by  publish- 
ing and  to  the  1)est  of  his  power  enforcing  the  said  rules  as  regulations 
for  the  working  of  the  mine,  to  prevent  such  contravention  or 
non-compliance. 

^  A  working  miner  may  be  convicted  under  this  provision :  FrecheviUe  v. 
Souden,  48  L.  T.,  N.  S.  612,  decided  under  the  Met.  Mines  Act,  1872.  See  also 
Higginson  r.  Hapley,  19  L.  T.,  N.  S.  690,  and  Higham  v.  Wright,  2  C.  P.  D.  397, 
cited  jww^,  p.  670. 

2  One  of  several  co-owners  may  be  made  separately  liable:  R.  r.  Brown, 
7  £.  &  B.  757,  decided  under  a  former  Act :  see  also  Baker  v.  Carter,  3  Ex.  D. 
132,  decided  under  the  Act  ot  1872.  And  an  agent  may  be  made  liable, 
althongh  the  mine  is  under  the  control  of  a  properly  certified  manager  : 
Wynne  r.  Forrester,  5  C.  P.  D.  361,  decided  under  the  Act  of  1872  :  see  also 
Dickenson  v.  Fletcher,  L.  R.  9  C.  P.  1  (decided  under  a  former  Act),  where  an 
owner  was  held  not  liable  in  the  absence  of  personal  default.  A  manager  may 
be  convicted  under  this  section  if  he  neglects  to  use  the  means  at  his  disposal 
for  preventing  the  breach  of  a  rule,  or  to  point  out  to  the  owner  the  alterations 
or  improvements  required  :  Hall  v.  Hopwood,  42  L.  J.  M.  C.  17,  decided  under 
the  Act  of  1872  :  see  also,  as  to  the  liability  of  a  manager.  Ho  wells  r.  Wynne. 
15  C.  B.,  N.  S.  3,  cited  ^/o*^,  p.  670.  As  to  the  liability  of  an  employer  in 
damages,  see  the  Employers'  Liability  Act,  post,  p.  731.  Where  the  injury  is 
die  to  the  breach  of  a  statutory  duty  ;  as,  for  example,  the  breach  of  one  of 
these  rules,  for  which  the  employer  is  responsible ;  it  is  no  defence  to  the 
action  that  the  risk  was  voluntarily  incurred  by  the  workman :  Baddeley  r. 
Earl  OranviUe,  19  Q.  B.  D.  423. 

»  See  Jones  r.  Robson,  1901,  1  K.  B.  at  pp.  680—682. 

*  As  to  "  reasonable  means  '*  on  the  part  of  an  owner  or  agent,  see  pwttf 
p.  670.  A  manager  will  be  held  to  have  taken  aU  "  reasonable  means,"  if  he 
has  caUed  the  attention  of  the  owner  to  improvements  or  alterations  required 
to  prevent  a  breach  of  a  rule,  which  he  himself  has  not  the  means  to  carry  out : 
Hall  r.  Hopwood,  gup. 

/Special  Rules. 

51.  (1.)  There  shall  be  established  in  every  mine  such  rales  Special  rules 
(referred  to  in   this  Act  as  special  rules)  ^  for  the  conduct  and  ^ofe^ery 
guidance  of  the  persons  acting  in  the  management  of  such  mine  or 
employed  in  or  about  the  mine  as,  under  the  particular  state  and 
circamstances  of  such  mine,  may  appear  best  calculated  to  prevent 
dangerous  accidents,  and   to   provide  for  the  safety  convenience 
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and  proper  discipline  of  the  persons  employed  in  or  aboat  the 
mine. 

(2.)  Such  special  rales,  when  established,  shall  be  signed  in 
duplicate  by  the  inspector  who  is  inspector  of  the  district  at  the  time 
the  rnles  are  established,  and  shall  be  observed  in  and  about  every 
such  mine,  (including  any  extension  thereof)  in  the  same  manner  as 
if  they  were  enacted  in  this  Act.* 

(8.)  If  any  person  who  is  bound  to  observe  the  special  rules 
established  for  any  mine,  acts  in  contravention  of  or  fails  to 
comply  with  any  of  them,  he  shall  be  guilty  of  an  offence  against 
this  Act,^  and  also  the  owner  agent  and  manager^  of  such  mine 
shall  each  be  guilty  of  an  offence  against  this  Act  unless  he  proves 
that  he  had  taken  all  reasonable  means,^  by  publishing  and  to  the 
best  of  his  power  enforcing  the  rules  and  regulations  for  the  working 
of  the  mine,  so  as  to  prevent  such  contravention  or  non-complianoe. 

1  See  s.  1  of  the  Act  of  1896,  poH,  p.  688,  by  which  the  power  to  make  special 
rules  is  extended. 

>  The  construction  of  special  rules  wiU  accordingly  be  governed  by  the 
principles  applicable  to  statutes  :  Higham  r.  Wright,  2  C.  P.  D.  401.  per 
Orove,  J.  The  mine  owner,  equally  with  other  persons,  is  bound  by  the  special 
rules :  Nimmo  v.  Clark,  10  M.  477,  decided  under  a  former  Act. 

B  A  working  miner  may  be  convicted  for  breach  of  a  special  rule  just  as  be 
mny  be  for  breach  of  a  general  rule  :  Frecheville  r.  Souden,  48  L.  T.,  N.  S.  612, 
cited  ante,  p.  669.  See  also  Higginson  f .  Hapley,  19  L.  T.,  N.  S.  690  (decided 
under  a  former  Act),  where  it  was  held,  that  a  miner  might  be  convicted, 
although  one  of  the  special  rules  provided,  that  every  miner  should  receive  a 
copy  of  them,  and  there  was  no  evidence  that  he  had  done  so.  In  Higham  r. 
Wright,  2  C.  P.  D.  397  (decided  under  the  Act  of  1872),  one  of  the  special  rules 
provided,  that  no  one  employed  in  the  mine  should  ascend  the  pit  contrary  to 
the  directions  of  the  hooker-on.  The  miners  had  power  to  dismiss  themselves 
at  a  moment's  notice ;  and  some  of  them,  having  done  so,  ascended  the  pit 
contrary  to  the  direction  of  the  hooker-on.    It  was  held  that  they  had  broken 

the  rule. 

<  One  of  several  co-owners  may  be  made  separately  liable  :  R.  r.  Brown, 
7  B.  &  B.  767,  cited  ante,  p.  669 :  see  also  Baker  r.  Carter,  3  Ex.  D.  132, 
decided  under  the  Act  of  1872.  And  an  owner  or  agent  may  be  liable,  although 
the  mine  is  under  the  control  of  a  properly  certified  manager:  Wynne  r. 
Forrester,  5  C.  P.  D.  361,  decided  under  the  Act  of  1872  ;  Stokes  r.  Checkland, 
68  L.  T.,  N.  S.  457.  See  also  Dickenson  v.  Fletcher,  L.  R.  9  C.  P.  1  (decided 
under  a  former  Act),  where,  in  the  absence  of  personal  default,  an  owner  was 
held  not  liable.  See  also  the  next  note.  As  to  the  liability  of  an  employer  in 
damages,  see  Employers*  Liability  Act,  pott,  p.  731.  As  to  the  liability  of 
a  manager,  see  Howells  v.  Wynne,  16  C.  B.,  N.  S.  3  (decided  under  a  former 
Act),  where  the  manager  was  held  liable  for  the  breach  of  a  special  rule 
committed  by  the  banksman  in  his  presence  and  with  his  knowledge.  See. 
further,  as  to  the  liability  of  a  manager,  ante,  p.  669. 

*  If  a  proper  manager  is  appointed,  an  owner  or  agent  may  be  held  to  have 
taken  all  "reasonable  means,"  although  he  leaves  the  management  of  the 
mine  to  him,  and  does  not  exercise  personal  supervision  as  to  matters  within 
the  scope  of  the  manager's  duties :  Baker  r.  Carter,  3  Ex.  D.  135 ;  Stokes  r. 
Checkland,  mp.    Where  an  agent  had  appointed  a  qualified  manager  and 
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under-manager ;  and  the  non-compliance  (which  was  temporary)  was  due  to 
their  negligence ;  and  there  was  no  evidence  of  personal  negligence  by  the 
agent ;  and  no  witnesses  were  called  for  him  ;  and  the  justices  found  that  he 
had  taken  the  proper  steps  to  enforce  the  rules ;  it  was  held,  that  they  might 
properly  so  find :  Stokes  v.  Mitcheson,  1902, 1  K.  B.  857.  As  to  "  reasonable 
means"  in  the  case  of  a  manager,  see  Hall  v,  Hopwood,  49  L.  J.  M.  C.  17;  cited 
4inte,  p.  669. 

52.  (1.)  The  owner  agent  or  manager  of  every  mine  shall  frame  Establish- 
and  transmit  to  the  inspector  of  the  district,  for  approval  by  a  nientofnew 

soecial  rules 

Secretary  of  State,  special  rales  for  the  mine  within  three  months 
after  the  commencement  of  this  Act,  or  within  three  months  after 
the  commencement  (if  subsequent  to  the  commencement  of  this  Act) 
of  any  working  for  the  purpose  of  opening  a  new  mine  or  of  renew- 
ing the  working  of  an  old  mine. 

(2.)  The  proposed  special  rules,  together  with  a  printed  notice 
specifying  that  any  objection  to  the  rules  on  the  ground  of  anything 
contained  therein  or  omitted  therefrom  may  be  sent  by  any  of  the 
persons  employed  in  the  mine  to  the  inspector  of  the  district,  at  his 
address,  stated  in  the  notice,  shall,  during  not  less  than  two  weeks 
before  the  rules  are  transmitted  to  the  inspector,  be  posted  up  in  like 
manner  as  is  provided  in  this  Act  respecting  the  publication  of  special 
rules  for  the  information  of  persons  employed  in  the  mine,  and  a 
certificate  that  the  rules  and  notice  have  been  so  posted  up  shall  be 
sent  to  the  inspector  with  two  copies  of  the  rules,  signed  by  the 
person  sending  the  same. 

(3.)  If  the  rules  are  not  objected  to  by  the  Secretaiy  of  State 
within  forty  days  after  their  receipt  by  the  inspector,  they  shall  be 
established. 

58.  (1.)  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  Secretary  of 
special  rules  so  transmitted,  or  any  of  them,  do  not  sufficiently  object^to^ 
provide  for  the  prevention  of  dangerous  accidents  in  the  mine,  or  special  rules, 
for  the  safety  or  convenience  of  the  persons  employed  in  or  about  the 
mine,  or  are  unreasonable,  he  may,  within  forty  days  after  the  rules 
are  received  by  the  inspector,  object  to  the  rules,  and  propose  to 
the  owner  agent  or  manager  in  writing  any  modifications  in  the  rules 
by  way  either  of  omission  alteration  substitution  or  addition. 

(2.)  If  the  owner  agent  or  manager  does  not,  within  twenty  days 
after  the  modifications  proposed  by  the  Secretary  of  State  are  received 
by  him,  object  in  writing  to  them,  the  proposed  special  rules,  with 
those  modifications,  shall  be  established. 

(8.)  If  the  owner  agent  or  manager  sends  his  objection  in  writing 
within  the  said  twenty  days  to  the  Secretary  of  State,  the  matter 
shall  be  referred  to  arbitration  under  this  Act,  and  the  date  of  the 
receipt  of  the  objection  by  the  Secretary  of  State  shall  be  deemed  to 
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be  the  date  of  the  reference,  and  the  rnles  shall  be  established  aa 
settled  by  an  award  on  arbitration. 

54.  (1.)  After  special  roles  are  established  under  this  Act  in  anj 
mine,  the  owner  agent  or  manager  of  the  mine  may  from  time 
to  time  propose  in  writing  to  the  inspector  of  the  district,  for  the 
approval  of  a  Secretary  of  State,  any  amendment  of  the  rules  or  any 
new  special  rales,  and  the  provisions  of  this  Act  with  respect  to  the 
original  special  rales  shall  apply  to  all  such  amendments  and  new 
rules  in  like  manner,  as  nearly  as  may  be,  as  they  apply  to  the 
original  rules. 

(2.)  A  Secretary  of  State  may  from  time  to  time  propose  in 
writing  to  the  owner  agent  or  manager  of  the  mine  any  new 
special  rules,  or  any  amendment  of  the  special  rules,  and  the  pro- 
visions of  this  Act  with  respect  to  a  proposal  of  a  Secretary  of  State 
for  modifying  the  special  rules  transmitted  by  the  owner  agent  or 
manager  of  a  mine  shall  apply  to  all  such  new  special  rules  and 
amendments  in  like  manner,  as  nearly  as  may  be,  as  they  apply  to 
the  proposal. 

55.  If  the  owner  agent  or  manager  of  any  mine  makes  any 
false  statement  with  respect  to  the  posting  up  of  the  rules  and 
notices,  he  shall  be  guilty  of  an  offence  against  this  Act ;  and  if 
special  rules  for  any  mine  are  not  transmitted  within  the  time 
limited  by  this  Act  to  the  inspector  for  the  approval  of  a  Secre- 
tary of  State,  the  owner  agent  and  manager  of  such  mine  shall 
each  be  guilty  of  an  offence  against  this  Act,  unless  he  proves  that 
he  had  taken  all  reasonable  means,^  by  enforcing  to  the  best  of  hia 
power  the  provisions  of  this  Act,  to  secure  the  transmission  of  the 
rules. 

1  Cf .  ante,  p.  669,  n.  *  ;  p.  670,  n.  *. 

56.  An  inspector  under  this  Act  shall,  when  required,  certify  a 
copy  which  is  shown  to  his  satisfaction  to  be  a  true  copy  of  any 
special  rules  which  for  the  time  being  are  established  under  this  Act 
in  any  mine,  and  a  copy  so  certified  shall  be  evidence  (but  not  to  the 
exclusion  of  other  proof)  of  such  special  rales  and  of  the  fact  that 
they  are  duly  established  under  this  Act  and  have  been  signed  by  the 
inspector. 


Publication  of  Abstract  of  Act  and  of  Special  Rules. 

Publication  67.  For  the  purpose  of  making  known  the  provisions  of  this  Act 

of  abstract  of  ^nd  the  special  rules  to  all  persons  employed  in  and  about  each  mine, 
of  special  an  abstract  of  this  Act  supplied,  on  the  application  of  the  owner 
rules.  agent  or  manager  of  the  mine,  by  the  inspector  of  the  district  on 
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behalf  of  a  Secretary  of  State,  and  a  correct  copy  of  all  the  special 
roles  shall  be  published  as  follows : 

(1.)  The  owner  agent  or  manager  of  the  mine  shall  caase  the 
abstract  and  copy  of  the  rules,  with  the  name  of  the  mine 
and  the  name  and  address  of  the  inspector  of  the  district,  and 
the  name  of  the  owner  or  agent  and  of  the  manager  appended 
thereto,  to  be  posted  up  in  legible  characters,  in  some  con- 
spicuous place  at  or  near  the  mine,  where  they  may  be 
conveniently  read  by  the  persons  employed ;  and  so  often  as 
the  same  become  defaced  obliterated  or  destroyed,  shall  cause 
them  to  be  renewed  with  all  reasonable  despatch : 

(2.)  The  owner  agent  or  manager  shall  supply  a  printed  copy  of 
the  abstract  and  the  special  rules  gratis  to  each  person 
employed  in  or  about  the  mine  who  applies  for  a  copy  at  the 
office  at  which  the  persons  immediately  employed  by  the 
owner  agent  or  manager  are  paid  :^ 

(8.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from 
any  rules  which  depend  only  on  the  contract  between  the 
employer  and  employed. 

In  the  event  of  any  non-compliance  with  the  provisions  of  this 
section  by  any  person  whomsoever  the  owner  agent  and  manager 
shall  each  be  gUilty  of  an  offence  against  this  Act ;  but  the  owner 
agent  or  manager  of  such  mine  shall  not  be  deemed  guilty  if  he 
proves  that  he  had  taken  all  reasonable  means,^  by  enforcing  to  the 
best  of  his  power  the  observance  of  this  section,  to  prevent  such 
non-compliance. 

1  See  Higginflon  v.  Hapley,  19  L.  T.,  N.  S.  690,  cited  anie^  p.  670. 
«  Cf .  ante,  p.  669,  n,*;  p.  670,  n. «. 

58.  Every  person  who  pulls  down,  injures,  or  defaces  any  abstract,  Pulling  down 
notice,  proposed  special  rules,  or  special  rules  when  posted  up  in  notio^*°^ 
pursuance  of  the  provisions  of  this  Act,  or  any  notice  posted  up  in 
pursuance  of  the  special  rules,  shall  be  guilty  of  an  offence  against 
this  Act. 


Part  3. 

Sttpplembntal. 
Legal  Proceedings. 


59.  (1.)  Every  person  employed  in  or  about  a  mine,  other  than  an  Penalty  for 
owner  agent  or  manager,  who  is  guilty  of  any  act  or  omission  which  offences 
in  the  case  of  an  owner  agent  or  manager  would  be  an  offence 
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against  this  Act,  shall  be  deemed  to  be  gnilty  of  an  o£Eence  against 
this  Act 

(2.)  Every  person  who  is  guilty  of  an  ofienoe  against  tbia  Act  for 
which  a  penalty  is  not  expressly  prescribed,  shall  be  liable  to  a  fine 
not  exceeding,  if  he  is  an  owner  agent  or  manager  or  nnder- 
manager  twenty  pounds,  and  if  he  is  any  other  person  two  ponndis, 
for  each  o£Eenoe  ;  and  if  an  inspector  has  given  written  notice  of  any 
such  offence,  to  a  further  fine  not  exceeding  one  pound  for  every  day 
after  such  notice  that  such  offence  continues^  to  be  committed. 

^  This  word  does  not  apply  when  a  penalty  is  presoribed  ;  as  under  s.  38  (4), 
ante,  p.  649  :  see  Stokes  v.  Hill,  1901,  1  K.  B.  at  p.  496. 

J      .  ^_  60.  Where  a  person  who  is  an  owner  agent  manager  or  under- 

ment  for  manager  of  or  a  person  employed  in  or  about  a  mine  is  guilty  of 
en^  °^n^^  ^^^  offence  against  this  Act  which,  in  the  opinion  of  the  court  that 
life  or  limb,  tries  the  case,  is  one  which  was  reasonably  calculated  to  endanger  the 
safety  of  the  persons  employed  in  or  about  the  mine,  or  to  cause 
serious  personal  injury  to  any  of  such  persons,  or  to  cause  a  dan- 
gerous accident,  and  was  committed  wilfully  by  the  personal  act, 
personal  default,  or  personal  negligence  of  the  person  accused,  such 
person  shall  be  liable,  if  the  court  is  of  opinion  that  a  fine  will 
not  meet  the  circumstances  of  the  case,  to  imprisonment,  with  or 
without  hard  labour,  for  a  period  not  exceeding  three  months.' 

^  See  also  s.  68,  pout,  p.  676. 


Summary 
proceedings 
for  offences, 
fines,  &c. 


General  pro- 
visions as  to 
sammary 
proceedings. 


61.  (1.)  All  offences  under  this  Act  not  declared  to  be  misde- 
meanours, and  all  fines  under  this  Act,  and  all  money  and  costs  by 
this  Act  directed  to  be  recovered  as  fines,  may  be  prosecuted  and 
recovered  in  manner  directed  by  the  Summary  Jurisdiction  Acts 
before  a  court  of  summary  jurisdiction. 

(2.)  Proceedings  for  the  removal  of  a  check  weigher  shall  be 
deemed  to  be  a  matter  on  which  a  court  of  summary  jurisdiction  has 
authority  by  law  to  make  an  order  in  pursuance  of  the  Summary 
Jurisdiction  Acts ;  and  summary  orders  under  this  Act  may  be  made 
on  complaint  before  a  court  of  summary  jurisdiction  in  manner 
provided  by  the  Summary  Jurisdiction  Acts.* 

1  As  to  the  meaning  of  "Summary  Jnrisdiction  Acts,"  and  "court  of 
summary  jurisdiction,"  see  s.  50  of  Sum.  Jur.  Act,  1879,  and  s.  7  of  Sum. 
Jur.  Act,  1884. 

62.  In  every  part  of  the  United  Kingdom  the  following  provisions 
shall  have  effect : — 

(i.)  Any  complaint  or  information  made  or  laid  in  pursuance  of 
this  Act  shall  (save  as  otherwise  expressly  provided  by  this  Act) 
be  made  or  laid  within  three  months  from  the  time  when  the 
matter  of  the  complaint  or  information  arose  ^ 
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(ii.)  Any  person  charged  with  any  offence  under  this  Act  may,  if 
he  thinks  fit,  be  sworn  and  examined  as  an  ordinary  witness  in 
the  case  : 

(iii.)  The  court  shall,  if  required  by  either  party,  cause  minutes  of 
the  evidence  to  be  taken  and  preserved. 

1  As  to  the  time  for  taking  proceedings  under  the  repealed  Act,  18  &  19  Vict. 
<!.  108,  see  R.  V.  Mainwaring,  E.  B.  &  E.  474. 

68.  If  any  person  feels  aggrieved  by  any  conviction  made  by  a  Appeal  to 
court  of  summary  jurisdiction  on  determining  any  information  under  ^[^^ 
this  Act,  by  which  conviction  imprisonment  or  a  fine  amounting  to 
or  exceeding  one  half  the  maximum  fine,  is  adjudged,  he  may  appeal 
therefrom  to  a  court  of  quarter  sessions^  in  manner  provided  by  the 
Summary  Jurisdiction  Acts.^ 

1  Cf.  R.  V,  Handley,  9  L.  T.,  N.  S.  827,  a  decision  under  a  former  Act. 
■  See  ante^  p.  674. 

64.  If  it    appears   that   a  boy  or  girl  was  employed  on  the  Liability  for 
representation  of  his  or  her  parent  or  guardian  that  he  or  she  was  of  tatioifarto' 
the  age  at  which  his  or  her  employment  would  not  be  in  oontraven-  age,  &c. 
tion  of  this  Act,  and  under  the  belief  in  good  faith  that  he  or  she 

was  of  that  age,^  or  that  a  person  has  worked  alone  as  a  coal  or  iron- 
stone getter  on  his  representation  that  he  has  had  two  years' 
-experience  of  such  work  under  the  supervision  of  skilled  workmen, 
or  that  he  has  been  previously  employed  for  two  years  in  or  about 
the  face  of  the  workings  of  a  mine,  and  under  the  belief  in  good  faith 
that  he  has  had  such  experience  or  has  been  so  previously  employed,^ 
the  owner  agent  or  manager  of  the  mine  and  employer  shall  be 
exempted  from  any  penalty,  and  the  parent  or  guardian  or  the  person 
who  has  so  worked  alone,  as  the  case  may  be,  shall,  for  the 
misrepresentation,  be  deemed  guilty  of  an  offence  against  this 
Act. 

1  See  s.  9,  iMte,  p.  680. 

<  See  r.  39  of  s.  49,  ante,  p.  668* 

65.  No  prosecution  shall  be.  instituted  against  the  owner  agent  Prosecution 
manager  or  under-manager  of  a  mine  for  any  offence  under  this  Act,  ^^^^" 
not  committed  personally  by  such  owner  agent  manager  or  under-  managers,  kc. 
manager,  which  can  be  prosecuted  before  a  court  of  summary  juris- 
diction, except  by  an  inspector^  or  with  the  consent  in  writing  of  a 
Secretary  of  State  ;  and  in  the  case  of  any  offence  of  which  the 

owner  agent  manager  or  under-manager  of  a  mine  is  not  guilty  if 
he  proves  that  he  had  taken  all  reasonable  means  ^  to  prevent  the 
commission  thereof,  an  inspector  shall  not  institute  any  prosecution 
against  such  owner  agent  manager  or  under-manager,  if  satisfied 
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that  he  had  taken  such  reasonable  means  as  aforesaid.  No  prosecu- 
tion shall  be  instituted  against  a  coroner  for  any  offence  under  this 
Act  except  with  the  consent  in  writing  of  a  Secretary  of  State. 

1  As  to  an  information  being  laid  by  the  agent  of  an  inspector,  see  Foster  r. 
Fyfe,  1896,  2  Q.  B.  104,  cited  post,  p.  717. 
"  Cf .  ante,  p.  669,  n.  *  ;  p.  670,  n.  *. 

66.  Where  the  owner  agent  or  manager  of  a  mine  has  taken 
proceedings  under  this  Act  against  any  person  employed  in  or  about 
a  mine  in  respect  of  an  offence  committed  under  this  Act,  he  shaU^ 
within  twenty-one  days  after  the  hearing  of  the  case,  report  the 
result  thereof  to  the  inspector  of  the  district. 

67.  In  Scotland  the  following  provisions  shall  have  eflfect : — 

(1.)  The  court  of  summary  jurisdiction  when  hearing  and  deter- 
mining an  information  or  complaint  shall  be  the  sheriff: 

(2.)  All  jurisdictions  powers  and  authorities  necessary  for  the 
court  of  summary  jurisdiction  under  this  Act  are  hereby 
conferred  on  that  court : 

(8.)  Every  person  found  liable  under  this  Act  by  a  court  of 
summary  jurisdiction  in  any  fine,  or  to  pay  any  money  or  costs 
by  this  Act  directed  to  be  recovered  as  fines,  shall  be  liable  in 
default  of  immediate  payment  to  be  imprisoned  for  a  term  not 
exceeding  three  months,  and  the  conviction  and  warrant  may 
be  in  the  form  of  No.  8  of  Schedule  EL  of  the  Summary 
Procedure  Act,  1864. 

(4.)  Any  fine  exceeding  fifty  pounds  shall  be  recovered  and  enforced 
in  the  same  manner  in  which  any  penalty  due  to  Her  Majesty 
under  any  Act  of  Parliament  may  be  recovered  and  enforced. 

(5.)  An  appeal  shall  not  lie  from  any  conviction  made  by  a 
sheriff,  save  to  the  next  circuit  court,  or  where  there  are  no 
circuit  courts,  to  the  High  Court  of  Justiciary  at  Edinburgh, 
in  the  manner  prescribed  by  such  of  the  provisions  of  the  Act 
of  the  twentieth  year  of  the  reign  of  King  George  the  Second, 
chapter  forty-three,  and  any  Acts  amending  the  same,  as  relate 
to  appeals  in  matters  criminal,  and  by  and  under  the  rules 
limitations  conditions  and  restrictions  contained  in  the  said 
provisions.* 

1  As  to  appeals  from  the  sherifi^s  court,  see  Dykes  r.  Merry,  7  M.  603  ;  and, 
as  to  procedure,  Nlmmo  r.  Clark,  10  M.  477  ;  decisions  under  a  former  Act. 

68.  (1.)  Nothing  in  this  Act  shall  prevent  any  person  from  being 
indicted  or  liable  under  any  other  Act*  or  otherwise  to  any  other  or 
higher  penalty  or  punishment  than  is  provided  for  any  offence  by 
this  Act,  so,  however,  that  no  person  be  punished  twice  for  the  same 
offence. 
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(2.)  If  ihe  conrt  before  whom  a  person  is  charged  with  an  offence 
Dnder  this  Act  think  that  proceedings  onght  to  be  taken  against  snch 
person  for  snch  offence  nnder  any  other  Act  or  otherwise,  the  conrt 
may  adjonm  the  case  to  enable  such  proceedings  to  be  taken. 

1  See  ante,  pp.  603  et  teq. 

69.  A  person  who  is  the  owner  agent  or  manager  of  any  mine,  Owner  of 
or  a  miner  or  miner's  agent,  or  the  father  son    or  brother,  or  ^^JJ^tol^tas 
father-in-law,  son-in-law,  or  brother-in-law,  of  such  owner  agent  or  justice,  &c.,  in 
manager,  or  of  a  miner  or  miner's  agent,  or  who  is  a  director  of  a  K^wf 
company  being  the  owner  of  a  mine,  shall  not,  except  with  the  con-  Act. 

sent  of  both  parties  to  the  case,  act  as  a  court  or  member  of  a  court  of 
summary  jurisdiction  in  respect  of  any  offence  under  this  Act. 

70.  Where  a  fine  is  imposed  under  this  Act  for  neglecting  to  send  Application 
a  notice  of  any  explosion  or  accident  or  for  any  offence  against  this 

Act  which  has  occasioned  loss  of  life  or  personal  injury,  a  Secretary  of 
State  may  (if  he  thinks  fit)  direct  such  fine  to  be  paid  to  or  distributed 
among  the  persons  injured,  and  the  relatives  of  any  persons  whose 
death  may  have  been  occasioned  by  the  explosion  accident  or 
offence,  or  among  some  of  them. 

Provided  that — 

(i.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to 

occasion  the  explosion  or  accident,  and  did  not  commit  and 

were  not  parties  to  committing  the  offence  : 
(ii.)  The  fact  of  the  payment  or  distribution  shall  not  in  any 

way  affect  or  be  receivable  as  evidence  in  any  legal  proceeding 

relative   to  or  consequential  on  the  explosion,  accident,  or 

offence. 

Save  as  aforesaid — 

All  fines  recovered  in  England  or  Scotland  under  this  Act  shall  be 

paid  into  the  receipt  of  Her  Majesty's  Exchequer,  and  shall  be 

carried  to  the  Consolidated  Fund ; 
All  fines  recovered  in  Ireland  under  this  Act  shall  be  applied  in 

manner  directed  by  the  Fines  Act  (Ireland),  1851,  and  any  Act  14  ^  15  vict. 

amending  the  same.  ^  ^^• 

Miscellaneotis. 

71.  If  any  question  arises  (otherwise  than  in  legal  proceedings)  Decision  of 
whether  a  mine  is  a  mine  to  which  this  Act  or  the  Metalliferous  ^h?^er  a 
Mines  Regulation  Act,  1872,  or  any  other  Act  for  the  time  being  mine  is  under 
in  force  and  relating  to  metalliferous  mines  applies,  the  question 

shall  be  referred  to  a  Secretary  of  State,  whose  decision  thereon  shall 
be  final.^ 

1  A  corresponding  provision  is  contained  in  the  Met.  Mines  Act,  1872 :  see 
8»  39,  po9t^  p.  718.    As  to  the  mines  to  which  the  Coal  Mines  Acts  and  the  Met. 
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Mines  Acts  respectively  apply,  see  s.  3  of  this  Act,  an^,  p.  628,  and  Met.  Mines 
Act,  1872,  8.  3,  jHMty  p.  695. 

I'owers  of  72.  Any  order  of  or  exemption  granted  by  a  Secretary  of  State 

state**'^  ^'  under  this  Act  may  be  made,  and  from  time  to  time  revoked,  or 
making  and  altered  by  a  Secretary  of  State,  either  unconditionally  or  subject  to 
'^den^         such  conditions  as  he  may  see  fit,  and  shall  be  signed  by  a  Secretary 

of  State  or  Under-Secretary  or  assistant  under-secretary. 

Service  of  78.  All  notices  under  this  Act  shall  (unless  expressly  required  to 

notices.  jjjg  jjj  print)  be  in  either  writing  or  print,  (including  lith(^:raph)y  or 

partly  in  writing  and  partly  in  print,  (including  lithograph),  and  aO 
notices  and  documents  required  by  this  Act  to  be  served  or  sent  by  or 
to  an  iu^)ector  may  be  either  delivered  personally,  or  served  and  sent 
by  post  by  a  prepaid  letter  ;  and,  if  served  or  sent  by  post,  shall  be 
deemed  to  have  been  served  and  received  respectively  at  the  time 
when  the  letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  post ;  and  in  proving  such  service  or  sending  it 
.  shall  be  sufficient  to  prove  that  the  letter  containing  the  notice  waa 
properly  addressed  and  put  into  the  post. 

Appiicationof  74*  Section  thirty-eight  of  the  Public  Health  Act,  1875^  (which 
^^65  ^^  38^*  relates  to  privy  accommodation  for  any  house  used  as  a  factory  or 
building  in  which  both  sexes  are  employed),  shall  apply  to  the  portions 
of  a  mine  which  are  above  ground,  and  in  which  girls  and  women 
are  employed,  in  like  manner  as  if  it  were  herein  re-enacted  with  the 
substitution  of  '^  those  portions  of  the  mine  "  for  the  house  in  the 
said  section  mentioned. 

1  This  section  empowers  local  authorities  to  require  the  construction  of 
water-closets,  dec,  for  the  separate  use  of  each  sex. 

Interpreta-  75.  In  this  Act,  unless  the  context  otherwise  requires, — 

tion  o  terms.       «  Mm^  "  includes  every  shaft  in  the  course  of  being  sunk,  and 

every  level  and  inclined  plane  in  the  course  of  being  driven, 
and  all  the  shafts,  levels,  planes,  works,  tramways,  and  sidings, 
both  below  ground  and  above  ground,  in  and  adjacent  to  and 
belonging  to  the  mine :  ^ 

"Shaft  "includes  pit: 

"  Plan  *'  includes  a  correct  copy  or  tracing  of  any  original  plan  : 

"  Owner,"  when  used  in  relation  to  any  mine,  means  any  person 
or  body  corporate  who  is  the  immediate  proprietor  or  lessee, 
or  occupier  of  any  mine,  or  of  any  part  thereof,  and  does  not 
include  a  person  or  body  corporate  who  merely  receives  a 
royalty,  rent,  or  fine  from  a  mine,  or  is  merely  the  proprietor 
of  a  mine  subject  to  any  lease,  grant,  or  licence  for  the 
working   thereof,   or  is  merely  the  owner  of  the  soil,  and 
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n(»t  interested  in  the  minerals  of  the  mine ;'  but  any  con- 
tractor for  the  working  of  any  mine,  or  any  part  thereof, 
shall  be  subject  to  this  Act  in  like  manner  as  if  he  were 
an  owner,  but  so  as  not  to  exempt  the  owner  from  any 
liability : ' 

''  Agent,*'  when  used  in  relation  to  any  mine,  means  any  person 
appointed  as  the  representative  of  the  owner  in  respect  of  any 
mine,  or  of  any  part  thereof,  and  as  such  superior  to  a  manager 
appointed  in  pursuance  of  this  Act : 

"  Secretary  of  State "  means  one  of  Her  Majesty's  Principal 
Secretaries  of  State : 

The  Treasury"  means  the  Commissioners  of  Her  Majesty's 
Treasury  : 

Boy  "  means  a  male  under  the  age  of  sixteen  years  : 

"  Girl "  means  a  female  under  the  age  of  sixteen  years : 

'^ Woman"  means  a  female  of  the  age  of  sixteen  years  or 
upwards. 

*  Where  a  mine  was  connected  bj  a  private  line  with  a  main  line  of  railway, 
a  place  on  the  priyate  line,  800  yards  from  the  mine,  was  held  to  be  **  adjacent 
and  belonging :  "  Anderson  v.  LochgeUy,  &c.,  Co.,  7  F.  187,  a  decision  under  the 
Workm.  CJomp.  Act,  1887. 

'  The  definition  of  "  owner  *'  includes  any  one  of  two  or  more  co-owners : 
R.  r.  Brown,  7  E.  &  B.  767,  decided  under  a  former  Act.  A  tenant  under  an 
agreement  is  a  "  lessee,"  and  therefore  an  "  owner  "  within  this  definition  : 
Stott  V,  Dickinson,  34  L.  T.,  N.  S.  291,  decided  under  the  Act  of  1872.  But  a 
person  who  has  been  a  lessee,  but  whose  lease  has  expired,  is  not :  ib.  Nor  is 
a  person  who  "  merely  receives  a  royalty,  rent,  or  fine  from  a  mine,"  an  owner, 
because  he  is  also  a  lessee  :  Arkwright  r.  Evans,  49  L.  J.  M.  0.  82,  decided  under 
s.  41  (pott,  p.  718)  of  the  Met.  Mines  Act.  The  words  "  and  not  interested  in 
the  minerals  of  the  mine  "  apply  only  to  the  words  "  or  is  merely  the  owner  of 
the  soil,"  and  not  to  either  of  the  two  classes  of  persons  previously  excluded 
from  the  definition  of  "  owner :  "  Evans  tr.  Mostyn,  2  G.  P.  D.  552 ;  also 
decided  under  s.  41  of  the  Met.  Mines  Act.  "Interested  in  the  minerals" 
means  having  a  pecuniary  interest :  Arkwright  v.  Evans,  svp.  Where  the  shaft 
of  an  abandoned  mine  contains  water,  and  is  used  as  a  public  well,  the  local 
authority  are  not  the  "  owners "  :  Knuckey  r.  Bedruth,  &c.,  Council,  1904, 1 
E.  B.  382.    See,  further,  ante,  p.  669. 

*  The  words  "contractor  for  the  working  of  any  mine"  do  not  include  a 
former  lessee  who  covenanted  with  his  lessor  to  fiU  up  the  pits  on  their  being 
discontinued  or  becoming  useless  :  Stott  r.  Dickinson,  9up, 

76.  In  the  application  of  this  Act  to  Scotland —  Application 

(1.)  The  term  "  Attorney-General "  means  the  Lord  Advocate :        Scotland. 
(2.)  The  term  "  injunction  "  means  interdict : 
(3.)  The  term  "  misdemeanour  "  means  "  crime  and  offence  :  *' 

(4.)  The  term  '*  chairman  of  quarter  sessions  "  means  the  sheriff  of 
the  county : 
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(5.)  The  term  '*  sheriff"  incladeB  sheriff  substitute  : 

(6.)  The  term  ''  attending  on  subpoena  before  a  court  of  record  '* 
means  attending  on  citation  the  Court  of  Justiciary  : 

(7.)  The  auditor  of  the  sheriff  court  of  the  county  or  district  of 
the  county  in  which  any  inquiry  takes  place  shall  perform 
the  duties  of  a  master  of  one  of  the  superior  courts  under 
this  Act : 

(8.)  ^*  County  court  judge,  police  magistrate,  stipendiary  magis- 
trate, recorder,  or  registrar  of  a  county  court "  means  a  sheriff 
or  sheriff  substitute: 

(9.)  Notices  of  explosions,  accidents,  loss  of  life,  or  personal  injury 

shall  be  deemed  to  be  sent  to  the  inspector  of  the  district  on 

behalf  of  the  Lord  Advocate : 

30  &  31  Vict.        (10.)  Sections  forty-one  and  sixteen  of  the  Public  Health  (Scotland) 

^'  Act,  1867,  shall  respectively  be  substituted  for  sections  thirly- 

eight  and  ninety-one  of  the  Public  Health  Act,  1875. 

(11.)  The  term  ''public  elementary  school"  means  State-aided 
school. 

Nothing  in  this  Act  shall  affect  any  provision  in  the  Education 
(Scotland)  Acts,  1872  to  1883. 

Application         77.  In  the  application  of  this  Act  to  Ireland — 

Ireland.  (^0  The  expression  '^the  Summary  Jurisdiction  Acts"  means,  as 

regards  the  Dublin  metropolitan  police  district,  the  Acts 
regulating  the  powers  and  duties  of  justices  of  the  peace  and 
of  the  police  of  that  district,  and  elsewhere,  in  Ireland,  the 
Petty  Sessions  (Ireland)  Act,  1851,  and  the  Acts  amending 
the  same. 

(b.)  In  hearing  and  determining  a  charge  under  this  Act,  a  court  of 
summary  jurisdiction  elsewhere  than  in  the  Dublin  metro- 
politan police  district,  shall  be  constituted  of  two  or  more 
justices  of  the  peace  or  of  a  resident  magistrate,  with  or  with- 
out other  justices,  sitting  in  petty  sessions ;  and  a  resident 
magistrate  means  a  magistrate  appointed  pursuant  to  the  Act 
of  the  session  of  the  sixth  and  seventh  years  of  the  reign  of 
King  William  the  Fourth,  chapter  fourteen  : 

(c,)  Sections  forty-eight  and  one  hundred  and  seven  of  the  Public 
Health  (Ireland)  Act,  1878,  shall  respectively  be  substituted 
for  sections  thirty-eight  and  ninety-one  of  the  Public  Health 
Act,  1875. 

(d.)  The  expression   '^police  or  stipendiaiy  magistrate"  means 
resident  magistrate : 
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**  Master  of  one  of  Her  Majesty's  Snperior  Courts  "  means  a  taxing 
master  of  the  High  Court  of  Justice  in  Ireland  : 

''  Registrar  of  a  connty  court  '*  means  clerk  of  the  peace : 

'*  London  Gazette  '^  means  Dublin  Gazette : . 

"Attorney-General"  means  Attorney-General  for  Ireland : 

"  Chairman  of  quarter  sessions  "  means  county  court  judge. 

Transitory  Provisions  and  Repeal. 

78.  The  persons  who  at  the  commencement  of  this  Act  are  acting  Existing 

as  inspectors  under  the  Acts  hereby  repealed,  and  the  boards  for  a^^f^^iii- 
appointing  examiners  for  managers'  certificates  under  those  Acts,  ing  boards     - 
shall  continue  to  act  in  the  same  manner,  and  generally  to  be  in  the  ^^^i^"^*^- 
same  position,  as  if  they  had  been  respectively  appointed  under 
this  Act. 

79.  All  orders  made  by  a  Secretary  of  State  under  any  Act  Existing 
repealed  by  this  Act,  which  are  in  force  immediately  before  the  ^a^stere 
commencement  of  this  Act,  shall  be  deemed  to  have  been  made  continued. 
under  this  Act  ;^  and  all  certificates  of  competency  or  of  service 

granted  under  any  Act  repealed  by  this  Act  which  are  in  force 
immediately  before  the  commencement  of  this  Act,  shall  be  deemed 
to  be  first  class  certificates  granted  under  this  Act ;  and  the  register 
of  holders  of  certificates,  and  the  other  registers  which  at  the  com- 
mencement of  this  Act  are  kept  in  pursuance  of  the  Acts  hereby 
repealed,  shall  be  deemed  to  be  registers  or  parts  of  registers  kept  in 
pursuance  of  this  Act. 

1  This  proYiBion  applies  even  though  the  order  is  one  which  could  not  have 
been  made  under  the  present  Act :  Dickinson  v,  Handsley,  60  L.  T.,  N.  S.  567, 
<:ited  ante,  p.  633. 

80.  (1.)  A  certificate  of  service  shall  be  granted  by  a  Secretary  of  Grant  of 
State  to  every  person  who  satisfies  him  either  that  before  the  passinc:  certificates  of 

''  ^  x-  o   service  in  case 

of  this  Act  he  was  exercising,  and  has  since  that  date  exercised,  or  of  certain 
that  he  has  at  any  time  within  five  years  before  the  passinc:  of  this  "^^®r- 

•^  •'  r  o  managers. 

Act  for  a  period  of  not  less  than  twelve  months  exercised,  functions 
wbstantially  corresponding  to  those  of  an  under-manager  in  a 
mine. 

(2.)  Every  such  certificate  of  service  shall  contain  particulars 
•of  the  name,  place,  and  time  of  birth,  and  the  length  and  nature 
of  the  previous  service  of  the  person  to  whom  the  same  is  delivered, 
and  a  certificate  of  service  may  be  refused  to  any  person  who  fails 
to  give  a  full  and  satisfactory  account  of  the  particulars  aforesaid, 
or  to  pay  such  registration  fee  as  the  Secretary  of  State  may 
-direct,  not  exceeding  that  mentioned  in  the  second  schedule  to 
this  Act. 
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(8.)  A  oertifioate  of  semce  granted  under  this  section  shall  have 
the  same  effect  for  the  purposes  of  this  Act  as  a  second  class  certifi- 
cate of  competency  granted  nnder  this  Act^ 

>  See  8.  23,  an^tf,  p.  641. 


Existing 
special  rules 
continaed. 


81.  The  special  rules  which  at  the  commencement  of  this  Act 
are  in  force  under  any  Act  hereby  repealed  in  any  mine  shall 
continue  to  be  the  special  rules  in  such  mine  until  special  rulesare 
established  under  this  Act  for  such  mine,  and  while  they  so  continue 
shall  be  of  the  same  force  as  if  they  were  established  under  this 
Act. 


Temporary 
saying  for 
employment 
of  boys  and 
girls  between 
ten  and 
twelve. 


82.  The  provisions  of  this  Act  shall  not — 

(a.)  Prevent  a  boy  under  the  age  of  twelve  years  who,  before 
the  commencement  of  this  Act,  is  lawfully  employed  in  any 
mine  below  ground  from  continuing  to  be  employed  in  a 


mine 


nor 


(b.)  Prevent  a  boy  or  girl  who,  before  the  commencement  of  this. 
Act  is  lawfully  employed  above  ground  in  connection  with  any 
mine  from  continuing  to  be  employed  above  ground  in  connec- 
tion with  a  mine  ;  ^  nor 

h.)  Prevent  a  competent  male  person  above  the  age  of  eighteen 
years  who,  before  the  commencement  of  this  Act,  is  lawfully 
employed  in  working  the  machinery  used  for  lowering^ 
and  raising  persons  in  a  mine  ftx)m  continuing  to  be  sa 
employed ; 

in  like  manner  and  subject  to  the  same  provisions  and  regulations 
as  before  the  commencement  of  this  Act,  and  the  provisions  of 
the  Acts  repealed  by  this  Act,  with  respect  to  the  employment  of 
such  boy  or  girl  or  competent  male  person  shall  continue  to  apply 
accordingly. 

1  The  Act  of  1872  only  permitted  boys  between  the  ages  of  ten  and  twelye^ 
to  be  employed  below  ground  :  ss.  4,  5,  8 — 11.  The  effect  of  this  provisioii  is 
therefore  exhausted. 

>  The  Act  of  1872  prohibited  the  employment  of  children  under  the  age  of 
ten  years  above  ground  :  s.  12.  The  effect  of  this  provision  is  therefore  also 
Szhausted. 


(instruction 
of  references 
to  repealed 
Acts. 


88.  Any  enactment  or  document  referring  to  any  Act  repealed 
by  this  Act,  or  to  any  enactment  thereof,  shall  be  construed  to  refer 
to  this  Act,  and  to  the  corresponding  enactments  thereof. 
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84.  The  Acts  described  in  Schedule  Four  to  this  Act  are  hereby  Kepeai  of 
repealed.  '^^• 

Provided  that  this  repeal  shall  not  aflfect  any  exemption  granted, 
or  other  thing  done  or  saffered  before  the  commencement  of  this 
Act ;  and  all  offences  committed  and  penalties  incurred  and  pro- 
ceedings commenced  before  the  commencement  of  this  Act  may  be 
punished,  recovered,  continued,  and  completed  in  the  same  manner 
as  if  this  Act  had  not  passed. 


SCHEDULES. 

ScHEDULB  One. 

ProcMdings  of  Board  for  Examinatims. 

1.  The  board  shall  meet  for  the  despatch  of  business,  and  shall  Sect.  24. 
firom  time  to  time  make  such  regulations  with  respect  to  the 
summoning  notice  place  managfiment  aiuL  adjournment  of  such 
meetings,  and  generally  with  respect  to  the  transaction  and  manage- 
ment of  business,  including  the  quorum  at  meetings  of  the  board,  as 
they  think  fit,  subject  to  the  following  conditions : — 

(a.)  Any  regulations  made  by  the  board  constituted  under  the 
Acts  rep^ed  by  this  Act,  and  in  force  at  the  commencement 
of  this  Act,  shall  continue  in  force  till  repealed  or  altered  by 
the  board ; 

(b.)  An  extraordinary  meeting  may  be  held  at  any  time  on  the 
written  requisition  of  three  members  of  the  board  addressed 
to  the  chairman ; 

(e,)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less 
than  three  members ; 

(d.)  Every  question  shall  be  decided  by  a  majority  of  votes  of  the 
members  present  and  voting  on  that  question  ; 

{$.)  The  names  of  the  members  present,  as  well  as  those  voting 
upon  each  question,  shall  be  recorded ; 

(/.)  No  business  shall  be  transacted  unless  notice  in  writing  of 
such  business  has  been  sent  to  every  member  of  the  board 
.     seven  days  at  least  before  the  meeting. 
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2.  The  board  shall  from  time  to  time  appoint  some  person  to  be 
chairman,  and  one  other  person  to  be  vice-chairman. 

8.  If  at  any  meeting  the  chairman  is  not  present  at  the  time 
appointed  for  holding  the  same,  the  vioe-ohairman  shall  be  the  chair- 
man of  the  meeting,  and  if  neither  the  chairman  nor  vice-chairman 
shall  be  present,  then  the  members  present  shall  choose  some  one  of 
their  number  to  be  chairman  of  such  meeting. 

4.  In  case  of  an  equality  of  votes  at  any  meeting,  the  chairman 
for  the  time  being  of  such  meeting  shall  have  a  second  or  casting 
vote. 

5.  The  appointment  of  an  examiner  may  be  made  by  a  minute  of 
the  board  signed  by  the  chairman. 

6.  The  board  shall  keep  minutes  of  their  proceedings,  which  may 
be  inspected  or  copied  by  a  Secretary  of  State,  or  any  person  authorised 
by  him  to  inspect  or  copy  the  same. 


Sects.  26 
and  30. 


Schedule  Two. 


Table  of  MiUciKUM  Fees  to  be  paid  in  respect  of 

Gebtificates. 


First  Class  Certificate. 
By  an  applicant  for  examination      -    Two  pounds. 
For  copy  of  certificate     -        -        -    Five  shillings. 

Second  Class  Certificate, 

By  an  applicant  for  examination      -    One  pound. 

For  copy  of  certificate     -       •       -    Two  shillings  and  sixpence. 


8BGT.  1.] 


REGULATION   ACT,  1887. 


685 


Schedule  Three. 
Coal  Mines  Begnlation  Act,  1887,  50  <fe  51  Yict.  c.  58. 


Sect.  33. 


Form  of  Return. 

This  Form  to  be  correctly  filled  up  by  the  Owner ^  Agents  or  Manager, 
and  sent  to  the  Inspector  of  the  Distrtct,  on  behalf  of  the  Secretary 
of  State^  on  or  before  21  January ^  every  year. 


Part  A, 


Tear  ending  81  December  18 


Name  of  Mine. 


Situation  of  Mine. 


County. 


Name  of  Owner  (Company) 


Name  of  Manager. 


Name  of  Under-Manager- 


Postal  Address. 


Beturn  of  Persons  ordinarily  employed  during  the  Tear :  — 

Under  ground  -        -  |  Boys  of  12  and  nnder  16         -        - 

Males  above  16       -        -        -        - 


Above  ground  (in- 
(duding  those  em- 
ployed on  sidings 
and  private  branch 
railways  and  tram- 
ways, and  in  clean- 
ing, washing,  and 
coking  of  co^). 


Total  under  ground 


Boys  of  12  and  under  13 
Girls  do. 

Boys  of  13  and  under  16 
Girls  do. 

Females  above  16  - 
Males      do. 


Total  above  ground     - 

Total  number  of  persons 
employed  under  ground 
and  above  ground   - 
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Quantity  of  Mineral  wrought  during  the  Year. 


Mineral  Wroaght. 

Number  of  Statute  Tons 
Wrought. 

Coal    

Fireclay 

iTOnstone    ..».. ,,, .,-..,.,.,^ , 

Shale— Oil  Shale  

Do.    nsed  for  other  Dorooses 

1 

CoDDcrM  Litmm.  oi*  Iron  Pvrite» 

1 

Other  Minerals,  viz. : — 

■ 

The  Number  of  Days  in  each  Month  on  which  Coal  or 

Ironstone  has  been  dra¥n:i. 


Number  of  Days  an  vhich  wma  drawn 


Jannary 
February 
March - 
April  - 
May    - 
June   - 
July    - 
August 
September 
October 
November 
December 


1.  Coal. 


2.  Ironatone. 


day  of 
(Signed) 


,18 


r 
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Schedule  Four, 
Repeal. 


Sect.  84. 


Date  of  Act 

Title  of  Act 

•                                                                                             V 

Extent  of  Repeal. 

35  &  36  Vict.  c.  76. 

[1872.1 
44  &  46  Vict.  c.  26. 

[1881.1 
49  &  50  Vict.  c.  40. 

[1886.] 

The    Coal    Mines    Regulation 

Act,  1872. 
The  Stratified  Ironstone  Mines 

(Gunpowder)  Act,  1881. 
The  Coal  Mines  Act,  1886. 

The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
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THE  COAL  MINES  (CHECK  WEIGHER)  ACT,  1894. 

(57  &  58  Vict.  c.  52.) 

An  Act  to  amend  the  provisions  of  the  Coal  Mines  Regulation 
Act,  1887,  with  respect  to  Check  Weighers. 

[26th  August,  1894.] 


Penalty  for 
interference 
with  office  of 
check 
weigher. 


1,  If  the  owner,  agent,  or  manager  of  any  mine,  or  any  person 
employed  by  or  acting  under  the  instructions  of  any  such  owner, 
agent,  or  manager,  interferes  with  the  appointment  of  a  check 
weigher,  or  refuses  to  afFord  proper  facilities  for  the  holding  of  any 
meeting  for  the  purpose  of  making  such  appointment,  in  any  case  in 
which  the  persons  entitled  to  make  the  appointment  do  not  possess 
or  are  unable  to  obtain  a  suitable  meeting  place,  or  attempts,  whether 
by  threats,  bribes,  promises,  notice  of  dismissal,  or  otherwise  howso- 
ever, to  exercise  improper  influence  in  respect  of  such  appointment, 
or  to  induce  the  persons  entitled  to  appoint  a  check  weigher,  or  any 
of  them,  not  to  reappoint  a  check  weiglier,  or  to  Vote  for  or  against 
any  particular  person  or  class  of  persons  in  the  appointment  of  a 
check  weigher,  such  owner,  agent,  or  manager  shall  be  guilty  of  an 
50  &  51  Vict,    offence  against  the  Coal  Mines  Regulation  Act,  1887.^ 

c.  58. 

1  See  Ck>al  Mines  Act,  1887,  b.  13,  ante,  p.  633. 

Short  title.  2.  This  Act  may  be  cited  as  the  Coal  Mines  (Check  Weigher) 

Act,  1894.^ 

1  For  the  short  title  of  the  Coal  Mines  Act,  see  Goal  Mines  Act,  1896,  s.  7, 
vott,  p.  691. 


Special  rnles. 

50  &  51  Vict, 
c.  58. 


THE  COAL  MINES  REGULATION  ACT,  1896. 

(59  A  60  VkU  c.  48.) 

An  Act  to  amend  the  Coal  Mines  Regulation  Act,  1887. 

[14th  August,  1896.] 

1,  (1.)  The  power  to  propose,  amend,  and  modify  special  rules  for 
a  mine  under  the  Coal  Mines  Regulation  Act,  1887^  (in  this  Act 
referred  to  as  the  principal  Act),  shall  include  powers  with  respect  to 
any  of  the  following  matters : — 

{a.)  the  nature  and  description  of  the  lights  or  lamps  to  be  used 
in  the  mine,  and  their  custody  and  the  mode  of  using  and 
trimming  them ;'  and 

(&.)  the  description  of  explosives  to  be  used  in  the  mine,  the  mode 
of  using  and  of  storing  such  explosives,  and  of  making  and 
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stemmiog  holes,  and  the  times  at  which  and  the  manner  in 
which  shots  are  to  be  fired  in  the  mine  ;  and 

(c.)  the  number  or  class  of  persons  (if  any)  to  be  permitted  to 
remain  in  the  mine  or  any  part  thereof  whilst  shots  are  being 
fired ;  and 

{d.)  the  watering  or  efficient  damping  of  the  mine  or  any  ways  or 
.  places  therein ;  and 

(e.)  generally  the  precautions  to  be  adopted  for  the  prevention  of 
accidents  from  inflammable  gas  'and  coal  dust' 

(2.)  While  any  special  rules  made  under  this  section  are  in  force 
in  any  mine,  any  general  rule  contained  in  section  forty-nine  of  the 
principal  Act,  and  any  special  rule  established  under  the  principal 
Act,  shall,  if  and  so  far  as  it  is  inconsistent  with  any  special  rules 
made  under  this  section,  be  suspended  in  relation  to  that  mine. 

1  S.  51,  ante,  p.  669. 

>  See  Coal  Mines  Act,  1887,  8. 49,  rr.  8—11,  arUe,  pp.  660, 661 ;  aee  also  s.  6  of 
this  Act,  pad,  p.  691. 

*  See  Coal  Mines  Act,  1887,  s.  49,  r.  12,  ante,  p.  661. 

2.  Where  any  matter  in  difference  is  referred  to  arbitration  under  Bepresenta- 
the  principal  Act,^  a  majority  of  the  workmen  employed  in  the  mine  **o^/*^    , 

i^         *r  '  J       J  r    J  workmenjon 

to  which  the  arbitration  relates  may,  on  giving  such  security  (if  any)  arbitration. 
as  may  appear  to  the  arbitrators  or  umpire  sufficient  to  provide  for 
the  costs  occasioned  by  such  representation,  appoint  any  person  to 
represent  the  workmen,  or  any  class  of  them,  on  the  arbitration,  and 
any  person  so  -iCppointed  shall  be  entitled  to  attend  and  take  part  in 
the  proceedings  of  the  arbitration  to  such  extent  and  in  such  manner 
as  the  arbitrators  or  umpire  may  direct,  and  be  subject  to  the  same 
liability  with  respect  to  costs  so  occasioned  as  if  he  were  a  party  to 
the  arbitration. 

1  S.  47,  ante,  p.  654. 

3.  The  plan  required  to  be  kept  in  pursuance  of  section  thirty-  Plan  of  mine 
four^  of  the  principal  Act  shall  show  the  position  of  the  workings  ^^  working. 
therein  mentioned  with  regard  to  the  surface,  and  the  position, 
extension,  and  direction  of  every  known  fault  or  dislocation  of  the 

seam  with  its  vertical  throw. 

>  Ante,  p.  646. 

4.  (!•)  For  sub-sections  1  and  2  of  section  thirty-eight^  of  the  Flan  of 
principal  Act  shall  be  substituted  the  following  subnaections : —  abandoned 

**  (1.)  Where  any  mine  or  seam  is  abandoned,  the  person  who  is 
owner  of  the  mine  or  seam  at  the  time  of  its  abandonment 

M.M«  4^ 
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shall,  within  thiee  months  after  the  abandonment,  send  to  a 
Secretary  of  State  : 

(L)  An  accurate  plan  of  the  mine  or  seam,  being  either  the 
original  working  plan  or  an  aocnrate  oopy  thereof  made 
by  a  competent  draftsman,  and  showing — 

(a.)  the  boundaries  of  the  workings  of  the  mine  or  seam, 
including  not  only  the  working  fiioes  but  also  all 
headings  in  advance  thereof,  up  to  the  time  of  the 
abandonment ; 

{b.)  the  pillars  of  coal  or  other  mineral  remaining 
unworked ; 

(c.)  the  position,  direction,  and  extent  of  every  known 
fault  or  dislooation  of  the  seam  with  its  vertical 
throw ; 

(&)  the  position  of  the  workings  with  regard  to  the 
surface  boundary ; 

(e.)  the  general  direction  and  rate  of  dip  of  the  strata ; 
and 

(/.)  a  statement  of  the  depth  of  the  shaft  from  the 
surface  to  the  seam  abandoned ;  and 

(ii.)  A  section  of  the  strata  sunk  through,  or,  if  that  is  not 
reasonably  practicable,  a  statement  of  the  depth  of  the 
shaft  with  a  section  of  the  seam. 

«<  Every  such  plan  must  be  on  a  scale  of  not  less  than  that  of  the 
Ordnance  Survey  of  twenty-five  inches  to  the  mile,  or  on  the 
same  scale  as  the  plan  used  at  the  mine  at  the  time  of  its  abandon- 
ment, and  its  accuracy  must  be  certified,  so  fiar  as  is  reasonably 
practicable,  by  a  surveyor  or  other  person  approved  in  that 
behalf  by  an  inspector  of  mines. 

''  (2.)  The  plan  and  section  shall  be  preserved  under  the  care  of  the 
Secretary  of  State  ;  but  no  person,  except  an  inspector  under 
this  Act,  shall  be  entitled  without  the  consent  of  the  owner  of 
the  mine  or  seam,  or  the  licence  of  a  Secretary  of  State,  to  see 
the  plan  when  so  sent  nntil  after  the  expiration  of  ten  years 
from  the  time  of  the  abandonment  Provided  that  such 
licence  shall  not  be  granted  unless  the  Secretary  of  State  is 
satisfied  that  the  inspection  of  such  plan  is  necessary  in  the 
interests  of  safety."  * 

(2.)  The  High  Court,  or,  in  Scotland,  the  Court  of  Session,  may 
on  application  by  or  on  behalf  of  the  Secretary  of  State,  make  an 
order  requiring  any  person  who  has,  for  the  time  being,  the  custody 
or  possession  of  any  plan  or  section  of  an  abandoned  mine  or  seam  to 
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produce  it  to  the  Secretary  of  State  for  the  purpose  of  inspection  or 
copying. 

>  Ante,  p.  649,  and  Stokes  v.  Hill,  there  cited. 

*  A  list  of  the  plans  deposited  in  the  Home  OflBice  has  been  corrected  to 
December  Slst,  1903. 

5.  (1.)  The  inspection  before  the  commencement  of  work  required  Amendment 
by  Eule  4  (i) '  contained  in  section  forty-nine  of  the  principal  Act  ^iS^Mto 
fihall  extend  to  all  working  places  in  which  work  is  temporarily  lamps,  in- 
fitopped  within  any  ventilating  district  in  which  the  men  have  to  tompi^^'*"^ 
work. 

(2.)  A  safety  lamp  shall  not  be  used  in  any  mine  or  part  of  a  mine 
by  any  person  employed  therein  unless  it  is  provided  by  the  owner  of 
the  mine,  and  no  portion  of  any  safety  lamp  shall  be  removed  by  any 
person  from  the  mine  while  the  lamp  is  in  ordinary  use.^ 

(8.)  In  Bule  12^  of  the  general  rules  contained  in  section 
forty-nine  of  the  principal  Act,  for  the  words  **  nor  shall  coal  or  coal 
<lust  be  used  for  tamping  '*  shall  be  substituted  the  words  "  and  only 
clay  or  other  non-inflammable  substances  shall  be  used  for  stemming, 
and  shall  be  provided  by  the  owner  of  the  mine.'' 

1  Ante,  p.  658. 

*  Coal  Mines  Act,  1867,  s.  49,  rr.  8—11,  ante,  pp.  660,  661. 
"  Ante,  p.  661. 

6.  A  Secretary  of  State  on  being  satisfied  that  any  explosive  is  or  Provision  as 
is  likely  to  become  dangerous,  may,  by  order,  of  which  notice  shall  be  *®  explosives. 
given  in  such  manner  as  he  may  direct,^  prohibit  the  use  thereof  in 

any  mine,  or  in  any  class  of  mines,  either  absolutely  or  subject  to 
conditions,  and  the  provisions  of  the  principal  Act  as  to  contraven- 
tions of  general  rules  shall  apply  to  contraventions  of  any  such 
prohibitions.^ 

^  This  provision  is  directory  only,  and  is  not  a  condition  precedent  to  the 
coming  into  operation  of  the  order  :  Jones  v.  Bobson,  1901,  1  K.  B.  673. 

>  See  Gk>al  Mines  Act,  1887,  s.  49,  r.  12,  ante,  p.  661  ;  and  s.  1  (1)  (h)  of  this 
Act.    See  also  Order,  December  19th,  1896,  infra.  , 

7.  This  Act  may  be  cited  as  the  Coal  Mines  Regulation  Act,  1896,  short  title, 
and  the  principal  Act  and  the  Goal  Mines  (Check  Weigher)  Act,  1894, 

and  this  Act  may  be  cited  collectively  as  the  Coal  Mines  Regulation  57  &  58  Vict. 
Acts,  1887  to  1896.  c-  62. 


THE  EXPLOSIVES  IN  COAL  MINES  ORDERS, 

Orders  have  from  time  to  time  been  made  under  section  6  of  the 
'Coal  Mines  Act,  1896,  of  which  those  now  in  force  are  the  Explosives 
in  Coal  Mines  Orders  of  December  20th,  1902,  April  24th,  1903, 

44— 12 
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September  5th,  1903,  and  September  6th,  1904.     Under  these  orders 

(a)  certain  explosives  in  unsafe  mines  are  absolutely  prohibited ; 

(b)  other  explosives  in  unsafe  mines  are  conditionally  prohibited ; 

(c)  all  explosives    in    main    roads    are    conditionally  prohibited ; 

(d)  detonators  are  conditionally  prohibited  ;  and  (e)  specified  explo- 
sives are  permitted  under  specified  conditions.  These  orders  (especially 
as  regards  the  permitted  explosives)  are  of  great  length  ;  and  it  would 
be  impracticable  to  state  them  in  extenso. 


Amendment 
of  50  &  51 
Vict.  c.  58, 
8.  2'A  (1). 


Short  title. 


(3  Fd.  7,  c.  7.) 

An  Act  to  amend  the  Coal  Mines  Begulation  Act,  1887. 

[80th  June,  1908.] 

1.  From  and  after  the  passing  of  this  Act,  section  twenty-three, 

sub-section  one,  ^  of  the  Coal  Mines  Begulation  Act,  1887,  shall  be  read 

and  dDustrued  as  if  the  words  following  were  added  thereto  at  the 

end  of  the  said  sub-section,  viz. : — 

^*  Or  unless  he  has  received  a  diploma  in  scientific  and  mining 

training  after  a  course  of  study  of  at  least  two  years  at  any 

university,  university  college,  mining  school,  or  other  educational 

institution  to  be  approved  of  by  a  Secretary  of  State,  or  has 

taken  a  degree  of  any  university  to  be  so  approved  of  which 

includes  scientific  and  mining  subjects,  and  has  also  had  practical 

experience  in  a  mine  for  at  least  three  years.    The  approval  of 

the  Secretary  of  State  shall  be  signified  in  writing  under  his 

hand,  and  may  be  given  subject  to  such  conditions  as  he  may 

think  fit,  and  may  be  revoked  at  any  time." 

»  Ante,  p.  641. 

2«  This  Act  may  be  cited  as  the  Coal  Mines  Begulation  Act,  1887, 
Amendment  Act,  i903. 


Amendments 
of  50  k  51 


COAL  MINES   (WEIGHING  OF  MINEBALS)  ACT,  1905. 

(5  Ed.  7,  c.  9.) 

An  Act  to  amend  therprorisions  of  the  Coal  Mines  Begulation 
Act,  1887,  which  relate  to  the  Weighing  of  Minerals. 

[4th  August,  1905.] 

1.  (1.)  The  power  conferred  by  the  principal  Act  on  the  persons 
employed  in  a  mine,  and  paid  according  to  the  weight  of  the  mineral 
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gotten  by  them,  to  appoint  a  check  weigher,^  shall  include  power  to  vict.  c.  68, 
appoint  a  deputy  to  act  in  the  absence  of  the  check  weigher  for  ^L^^*"*^ 
reasonable  cause,  and  the  expression  ''  check  weigher  "  when  used  in  weighers, 
the  principal  Act  and  in  this  Act  shall  include  any  such  deputy  check 
weigher  during  such  absence  as  aforesaid. 

(2.)  A  statutory  declaration,  made  by  the  person  who  presided  at 
a  meeting  for  the  purpose  of  appointing  a  check  weigher  or  deputy 
check  weigher,  to  the  effect  that  he  presided  at  that  meeting,  and 
that  the  person  named  in  the  declaration  was  duly  appointed  check 
weigher  or  deputy  check  weigher,  as  the  case  may  be,  by  that  meeting, 
shall  be  forthwith  delivered  to  the  owner,  agent,  or  manager  of  the 
mine,  and  shall  heprimd  facte  evidence  of  that  appointment. 

(3.)  Where  the  check  weigher  or  deputy  check  weigher  was 
appointed  by  a  majority  ascertained  by  ballot  of  the  persons 
employed  in  the  mine,  and  paid  according  to  the  mineral  gotten, 
the  declaration  shall  so  state,  and  if  he  was  not  so  appointed,  then 
it  shall  state  the  names  of  the  persons  by  whom  or  on  whose 
behalf  the  check  weigher  or  deputy  check  weigher  was  appointed. 
Where  a  check  weigher  or  deputy  check  weigher  is  appointed  by 
such  a  majority  as  aforesaid,  he  shall  be  deemed  to  be  appointed  on 
behalf  of  all  the  persons  employed  in  the  mine  who  are  entitled  to 
appoint  him. 

(4.)  The  facilities  to  be  afforded  to  a  check  weigher  under  section 
thirteen  of  the  principal  Act^  shall  include  provision  for  a  check 
weigher  of  a  shelter  from  the  weather,  containing  the  number  of 
cubic  feet  requisite  for  two  persons,  a  desk  or  table  at  which  the 
check  weigher  may  write,  and  a  sufficient  number  of  weights  to  test 
the  weighing  machine. 

(5.)  When  a  check  weigher  or  deputy  check  weigher  is  appointed 
by  a  majority  ascertained  by  ballot  of  the  persons  employed  in  the 
mine,  and  paid  according  to  the  mineral  gotten,  he  shall  not  be 
removed  by  the  persons  employed  in  the  mine  except  by  a  majority 
ascertained  by  ballot  of  the  persons  employed  and  paid  as  aforesaid 
at  the  time  of  the  removal. 

1  S.  13,  atOe,  p.  633. 
«  Antey  p.  633. 

2.  (1.)  For  the  purposes  of  the  principal  Act  and  of  this  Act  the  Amendments 
persons  who  are  entitled  under  section  thirteen  of  the  principal  Act  ^^  persons 
to  appoint  a  check  weigher,^  and  from  whom  he  is  entitled  under  and  pay 
section  fourteen  of  the  principal  Act  to  recover  his  wages  or  recom-  check 
pense,'  shaU  be  deemed  to  include  not  only  the  persons  in  charge 
of  the  working  places,  but  also  all  holers,  fillers,  trammers,  and 
other  persons  who  are  paid  according  to  the  weight  of  the  mineral 
gotten. 
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Short  title. 


(2.)  Where  there  are  persons  employed  in  a  mine  who  are  employed 
by  a  contractor  who  is  himself  paid  according  to  weight  of  mineral 
gotten,  such  persons,  if  they  are  either  in  charge  of  the  working 
places  or  are  holers,  fillers,  trammen,  or  brashers,  shall,  notwith- 
standing that  they  are  paid  by  the  contractor  and  otherwise  than  in 
accordance  with  the  weight  of  mineral  gotten,  be  deemed  to  be  included 
among  those  who  are  entitled  to  appoint  a  check  weigher,  and  from 
whom  he  is  entitled  as  aforesaid  to  recover  wages  or  recompense,  bnr. 
the  proportion  of  sach  wages  or  recompense  recoverable  in  respect  of 
such  persons  shall  be  paid  by  the  contractor  who  employs  them,  and 
recoverable  by  the  check  weigher  from  him  alone. 

(3.)  The  wages  or  recompense  which  a  (dieok  weigher  may  recover 
ander  section  fourteen  of  the  principal  Act*  shall  inclnde  expensea 
properly  incurred  by  him  in  carrying  out  his  work  under  the  principal 
Act. 

>  AnU^  p.  683. 
s  Afi^,  p.  635. 

8.  All  persons  who  are  entitled  by  the  principal  Act  or  thia 
Act  to  appoint  a  check  weigher  or  deputy  check  weigher  shall 
have  due  notice  given  to  them  of  the  intention  to  appoint  a  check 
weigher  or  deputy  check  weigher,  by  a  notice  posted  at  the  pithead 
or  otherwise  specifying  the  time  and  place  of  the  meeting,  and 
have  the  same  fadlities  given  to  each  of  them  for  the  purpose 
of  recording  their  votes  either  by  ballot  or  otherwise  in  such 
appointment. 

4.  (1.)  This  Act  shall  be  construed  as  one  with  the  principal 
Act. 

(2.)  This  Act  may  be  cited  as  the  Goal  Mines  (Weighing  of 
Minerals)  Act,  1905,  and  the  Goal  Mines  Regulation  Acts,  1887  to 
1896,  and  the  Coal  Mines  Regulation  Act  (1887)  Amendment  Act, 
1903,  and  this  Act  may  be  cited  collectively  as  the  Coal  Mines 
Regulation  Acts,  1887  to  1905. 

SxoT.  2.— METALLIFEBOnS  MINES,  dec. 

THE  METALLIFEROUS  MINES  REGULATION  ACT,   1872. 

(35  &  86  Vict.  c.  77.) 
An  Act  to  consolidate  and  amend  the  Law  relating  to  Metal- 
liferous Mines.^  [10th  August,  1872.] 

^  The  preamble,  &c.,  is  repealed  :  see  Stat.  Law  Bey.  G^a  2)  Act,  1893. 

PreilAmmary. 

1.  This  Act  may  be  cited  as  *^  The  Metalliferoos  Mines  Regulation 
Act,  1872." 

1  For  the  short  title  of  the  Met.  Mines  Acts,  see  s.  3  of  Met.  Mines  Act,  1875» 
poit^  p.  721. 
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2.  [Repealed  Stat  Law  Bey.(No.  2)  Act,  1898.] 

8.  This  Act  shall  apply  to  every  mine  of  whateyer  deseription  Application 
other  than  a  mine  to  which  the  Coal  Mines  Regulation  Act,  1872,^  of  Act. 
applies.  * 

1  Now  the  Coal  Mines  Act,  1887  :  see  s.  83  of  that  Act,  ante,  p.  682. 

*  The  Goal  Mines  Acts  apply  to  mines  of  coal,  stratified  ironstone,  shale, 
and  fireclay  :  Coal  Mines  Act,  1887,  s.  3,  ante,  p.  627.  As  to  determining 
which  Acts  apply  to  a  particular  mine,  see  s.  39  of  this  Act,  poit,  p.  718  ;  and 
Coal  Mines  Act,  1887,  s.  71,  ants,  p.  677.  It  has  been  donbted  whether  this 
Act  applies  to  Crown  mines  sabject  to  the  Derbyshire  custom :  see  Arkwright  v, 
Evans,  49  L.  J.  M.  C.  82,  87.  fint  as  duties  were  by  s.  10  of  the  present  Act, 
and  are  by  s.  1  of  the  Met.  Mines  Act,  1876  {pott^  p.  721),  imposed  on  barmastors, 
the  donbt  does  not  seem  to  be  well  founded.  As  to  the  Derbyshire  custom, 
see  ante^  pp.  557  et  teq,  ;  and  as  to  barmastors,  see  ante,  pp.  661  et  $eq.  A  slato 
mine  worked  by  means  of  underground  workings  by  levels  has  been  held  to 
be  a  mine  within  this  Act :  Sim  v.  Evans,  28  W.  B.  730.    See  ante,  pp.  6,  6. 

Paet  1. 

Emphymmt  of  Women,  Young  Persons^  and  Children. 

4.  No    boy  under   the   age  of  twelve^  years,  and  no  girl  or  Employment 
woman  of  any  age,  shall  be  employed  in  or  allowed  to  be  for  the  ^^J^^f^ 
purpose  of  employment  in  any  mine  to  which  this  Act  applies  below  m  mines, 
ground. 

^  Thirteen  years  since  the  passing  of  the  Mines  (Prohibition  of  Child  Labour 
Underground)  Act,  1900.  As  to  the  application  of  the  Employment  of 
Children  Act,  1903,  see  s.  9  of  that  Act. 

5.  A  boy  of  the  age  of  twelve  years  and  under  the  age  of  thirteen  Hours  of  em- 
years,  and  a  male  young  person  of  the  age  of  thirteen  and  under  the  jj^^^^^* 
age  of  sixteen  years  shsJl  not  be  employed  in  or  allowed  to  be  for  the  persons  in 
purpose  of  employment  in  any  mine  ^  to  which  this  Act  applies  below  ™*^®^- 
ground  for  more  than  fifty-four  hours  in  any  one  week,  or  more  than 

ten  hours  in  any  one  day,  or  otherwise  than  in  accordance  with  the 
relations  following  ;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight 
hours  between  the  period  of  employment  on  Friday  and  the 
period  of  employment  on  the  following  Saturday,  and  in 
other  cases  of  not  less  than  twelye  hours  between  each  period 
of  employment ;  provided  always,  that  in  the  case  of  boys  and 
young  male  persons  whose  employment  is  at  such  distance  from 
their  ordinary  place  of  residence  that  they  do  not  return  there 
during  the  intervals  of  labour,  and  who  are  not  employed 
during  more  than  forty  hours  in  any  week,  an  interval  of  not 
less  than  eight  hours  shall  be  allowed  between  each  period  of 
employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to  b^in  at 
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the  time  of  leaving  the  surface,  and  to  end  at  the  time  of 
retmning  to  the  snif  ace  : 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday 
nighty  and  to  end  at  midnight  on  the  succeeding  Saturday 
night. 

^  The  employment  of  women,  young  persons,  and  children  in  pit  banks 
connected  with  metalliferous  mines,  to  which  this  section  does  not  apply,  is 
regulated  by  the  Fact,  and  Work.  Act,  1901  :  aeejfott,  pp.  726,  727,  and  note  to 
s.  7  of  the  Coal  Mines  Act,  ante,  p.  629. 

6.  The  owner  or  agent  of  every  mine  to  which  this  Act  applies 
shall  keep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the 
mine  belonging  to  the  same  owner  in  the  district  in  which  the  mine 
is  situated,  a  register,  and  shall  cause  to  be  entered  in  such  register 
the  name,  age,  residence,  and  date  of  first  employment  of  all  boys  of 
the  age  of  twelve  and  under  the  age  of  thirteen  years,  and  of  all 
male  young  persons  of  the  age  of  thirteen  and  under  the  age  of  six- 
teen years  who  are  employed  in  the  mine  below  ground,  and  of  all 
women,  young  persons,  and  children  employed  above  ground  in  con- 
nection with  amine,  and  shall  produce  such  register  to  any  inspector^ 
under  this  Act  at  the  mine  at  all  reasonable  times  when  required  by 
him,  and  allow  him  to  inspect  and  copy  the  same. 

The  immediate  employer  of  every  boy  or  male  young  person  of  the 
ages  aforesaid,  other  than  the  owner  or  agent  of  the  mine,  before  he 
causes  such  boy  or  male  young  person  to  be  in  any  mine  to  which  this 
Act  applies  below  ground,  shall  report  to  the  owner  or  agent  of  such 
mine,  or  some  person  appointed  by  such  owner  or  agent,  that  he  is 
about  to  employ  him  in  such  mine. 

*  See  8.  15,  pott  J  p.  700. 

As  to  em-  7.  Where  there  is  a  shaft,  inclined  plane,  or  level  in  any  mine  to 

ployment         which  this  Act  applies,  whether  for  the  purpose  of  an  entrance  to 

perao^  under  such  mine  Or  of  a  communication  from  one  part  to  another  part 

18  in  of  such  mine,  and  persons  are  taken  up,  down,  or  along  such  shaft, 

with^engines.   plane,  or  level  by  means  of  any  engine,  windlass,  or  gin,  driven  or 

worked  by  steam  or  any  mechanical  power,  or  by  an  animal,  or  by 

manual  labour,  a  person  shall  not  be  allowed  to  have  charge  of  such 

engine,  windlass,  or  gin,  or  of  any  part  of  the  machinery,  ropes, 

chains,  or  tackle  connected  therewith,  unless  he  is  a  male  of  at  least 

eighteen  years  of  age. 

Where  the  engine,  windlass,  or  gin  is  worked  by  an  animal,  the 
person  under  whose  direction  the  driver  of  the  animal  acts  shall,  for 
the  purposes  of  this  section, 'be  deemed  to  be  the  person  in  charge  of 
the  engine,  windlass,  or  gin,  but  such  driver  shall  not  be  under 
twelve  years  of  age. 
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8.  If  any  person  oontaravenes  or  faik  to  comply  with  any  provision  Penalty  for 
•of  this  Act  with  respect  to  the  employment  of  women,  girls,  young  enipioyment 
persons,  or  boys,  or  to  the  register  of  or  report  respecting  boys  and  contrary  to 
male  young  persons,  or  to  the  employment  of  persons  about  any  this  Act. 
•engine,  windlass,  or  gin,  he  shall  be  guilty  of  an  offence  against  this 

Act ;  and  in  case  of  any  such  contravention  or  non-compliance 
by  any  person  whomsoever  in  the  case  of  any  mine,  the  owner 
and  agent  of  such  mine  shall  each  be  guilty  of  an  offence  against 
this  Act,  unless  he  proves  that  he  had  taken  all  reasonable 
means  ^  by  publishing  and  to  the  best  of  his  power  enforcing 
the  provisions  of  this  Act  to  prevent  such  contravention  or  non- 
compliance. 

If  it  appear  that  a  boy  or  young  person  or  a  person  employed 
about  an  engine,  windlass,  or  gin,  was  employed  on  the  representation 
•of  his  parent  or  guardian  that  he  was  of  that  age  at  which  his  employ- 
ment would  not  be  in  contravention  of  this  Act,  and  under  the  belief 
in  good  faith  that  he  was  of  that  age,  the  owner  or  agent  of  the  mine 
and  the  immediate  employer  shall  be  exempted  from  any  penalty,  and 
the  parent  or  guardian  shall^  for  such  misrepresentation,  be  deemed 
guilty  of  an  offence  against  this  Act. 

1  Cf .  amte^  p.  669,  n.  * ;  p.  670,  n.  ». 

Wages. 

9.  No  wages  shall  be  paid  ^  to  any  person  employed  in  or  about  Prohibition 
any  mine  to  which  this  Act  applies  at  or  within  any  public  house,  ^^^t  ^*  ° 
beer  shop,  or  place  for  the  sale  of  any  spirits,  wine,  beer,  cyder,  or  public 
•other  spirituous  or  fermented  liquor,  or  other  house   of  entertain-     ^^®®®'    ^' 
ment,  or  any  office,  garden,  or  place  belonging  or  contiguous  thereto, 

•or  occupied  therewith. 

Eveiy  person  who  contravenes  or  fails  to  comply  with,  or  permits 
any  person  to  contravene  or  fail  to  comply  with,  this  section  shall  be 
guilty  of  an  offence  against  this  Act,  and  in  the  event  of  any  such 
•contravention  or  non-compliance  in  the  case  of  any  mine  by  any  per- 
son whomsoever  the  owner  and  agent  of  such  mine  shall  each  be  guilty 
of  an  offence  against  this  Act,  unless  he  prove  that  he  had  taken  all 
reasonable  means  ^  by  publishing  and  to  the  best  of  his  power  enforc- 
ing the  provisions  of  this  section  to  prevent  such  contravention  or 
non-compliance. 

^  For  other  proTisionB  with  regard  to  the  payment  of  wages,  see  the  Track 
Acts,  pott^  p.  727. 

*  Cf.  aide^  p.  669,  n.  *  ;  p.  670,  n.  *. 

Returns,  Notices^  and  Abandonment, 

10.  [Repealed  by  section  4  of  the  Metalliferous  Mines  Act, 
11875,  itself  now  repealed,  see  post^  p.  721.'] 
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11.  Where  in  or  about  any  mine  to  which  this  Act  applies, 
whether  above  or  below  ground,  either — 

(1.)  loss  of  life  or  any  personal  injury  to  any  penon  employed  in 
or  about  the  mine  occurs  by  reason  of  any  explosion  of  gas^ 
powder,  or  of  any  steam  boiler ;  or 

(2.)  loss  of  life  or  any  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any^ 
accident  whatever, 

the  owner  or  agent  of  the  mine  shall,  within  twenty-four  hours 
next  after  the  explosion  or  accident,  send  notice  in  writing  of  the 
explosion  or  accident  and  of  the  loss  of  life  or  personal  injury 
occasioned  thereby  to  the  inspector  of  the  district  on  behalf  of  a 
Secretary  of  State,  and  shall  specify  in  such  notice  the  character 
of  the  explosion  or  accident,  and  the  number  of  persons  killed  and 
injured  respectively.^ 

Where  any  personal  injury,  of  which  notice  is  required  to  be  sent 
under  this  section,  results  in  the  death  of  the  person  injured,  notice 
in  writing  of  the  death  shall  be  sent  to  the  inspector  of  the  district 
on  behalf  of  a  Secretary  of  State  within  twenty-four  hours  after  such 
death  comes  to  the  knowledge  of  the  owner  or  agent. 

Every  owner  or  agent  who  iails  to  act  in  compliance  with  this 
seetion  shall  be  guilty  of  an  offence  against  this  Act. 

*  See,  further,  aa  to  the  liability  of  employers  in  case  of  acddente,  po^  p.  731 ; 
and,  as  to  accidents,  see  also  the  Notice  of  Accidents  Act^  1894  (57  &  68  Vict 
c  28),  and  the  Fatal  Accidents  Inquiry  (Scotland)  Act,  1896  (68  &  59  Vict. 
0.  36). 

12.  In  any  of  the  following  cases,  namely, 

(1.)  Where  any  working  is  commenced  for  the  purpose  of  opening 
a  new  shaft  for  any  mine  to  which  this  Act  applies ; 

(2.)  Where  a  shaft  c/t  any  mine  to  which  this  Act  applies  is 
abandoned  or  the  working  thereof  discontinued  ; 

(8.)  Where  the  working  of  a  shaft  of  any  mine  to  which  this  Act 
applies  is  recommenced  after  any  abandonment  or  discontinu- 
ance for  a  period  exceeding  two  months  ;  or 

(4.)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of 
the  owner  or  agent  of,  a  mine^  to  which  this  Act  applies,  or  in 
the  oiBcen  of  any  incorporated  company  which  is  the  owner  of 
a  mine  to  which  this  Act  applies  ; 

the  owner  or  agent  of  such  mine  shall  give  notice  thereof  to  the 
inspector  of  the  district  within  two  months  after  such  commencement,., 
abandonment,  discontinuance,  recommencement,  or  change,  and  if 
such  notice  is  not  given,  the  owner  or  agent  shall  be  guilty  of  an. 
offence  against  this  Act. 
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Provided  that — 

(1.)  This  seotion  shall  apply  only  to  any  working  or  mine  in 
which  more  than  twelve  penons  are  ordinarily  employed  below 
gronnd;  and 

(2.)  In  the  case  of  a  partnership  working  a  mine  within  the 
stannaries  of  Devon  and  Cornwall,  if  notice  of  every  change  in 
the  parser  of  the  partnership  is  sent  as  required  by  this 
section,  notice  of  a  change  in  the  members  of  snch  partnership 
need  not  be  sent  in  porsnance  of  this  section.^ 

>  See  ante^  p.  506, 

18»  Where  any  mine  to  which  this  Act  applies  is  abandoned  or  Fencing  of 
the  working  thereof  discontinued,  at  whatever  time  such  abandon-  abandoned 

Dciine 

ment  or  discontinuance  occurred,^  the  owner  thereof,  and  every 
other  person  interested  in  the  minerals  of  the  mine,^  shall  cause  the 
top  of  the  shaft  and  any  side  entrance  from  the  surface  to  be  and  to 
be  kept  securely  fenced^  for  the  prevention  of  accidents. 

Provided  that — 

(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the  mine 
shall,  as  between  him  and  any  other  person  interested  in  the 
minerals  of  the  mine,  be  liable  to  carry  into  effect  this  section, 
and  to  pay  any  costs  incurred  by  any  other  person  interested 
in  the  minerals  of  the  mine  in  carrying  this  seotion  into 
effect : 

(2.)  Where  such  abandonment  or  discontinuance  has  occurred  in 
the  case  of  a  mine  before  the  passing  of  this  Act,  this  section 
shall  apply  only  to  such  shaft  or  side  entrance  of  the  mine  as 
is  situate  within  fifty  yards  of  any  highway,  road,  footpath,  or 
place  of  public  resort,  or  in  open  or  unenclosed  land,  or  not 
being  situate  as  aforesaid,  is  required  by  an  inspector  in 
writing  to  be  fenced,  on  the  ground  that  it  is  specially 
dangerous : 

(8.)  Nothing  in  this  section  shall  exempt  any  person  from  any 
liability  under  any  other  Act,  or  otherwise. 

If  any  person  fail  to  act  in  conformity  with  this  section  he  shall  be 
guilty  of  an  offence  against  this  Act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by  this 
section,  and  is  within  fifty  yards  of  any  highway,  road,  footpath,  or 
place  of  public  resort,  or  is  in  open  or  unenclosed  land,  or  is  required 
by  an  inspector  as  aforesaid  to  be  fenced,  shall  be  deemed  to  be  a 
nuisance  within  the  meaning  of  section  eight  of  the  Nuisances 
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SemoYal  Act  for  England,  1855,  as  amended  and  extended  by  the 
Sanitary  Act,  1866.^ 

1  The  section  is  therefore  retrospectiye :  see  ante,  p.  648,  and  Stott  v, 
Dickinson,  34  L.  T.,  N.  S.  291,  there  cited. 

«  As  to  the  meaning  of  "  owner,"  see  post,  p.  718,  and  cases  cited,  ante^  p.  679, 
n.  ^,  all  of  which  (except  B.  v.  Brown)  were  cases  as  to  fencing,  and  three  of 
which  (Arkwright  «.  Evans,  Evans  v.  Mostyn,  and  Enuckej  r.  Bedmth,  &c, 
Council)  were  decided  under  the  present  section.  Where  the  shaft  of  an 
abandoned  mine  contains  water,  and  is  used  as  a  public  well,  the  local  authority 
are  not  the  *' owners  :"  Enuckey  r.  Bedrnth,  &c.,  (Council,  1904,  1  K.  B.  382. 
And  as  to  who  are  liable  to  fence,  as  '*  other  persons  interested  in  the  minerals 
of  the  mine,"  see  aftte,  p.  648,  n.  K  In  mines  subject  to  the  Derbyshire  customs 
(ante,  pp.  557  et  seq,)  the  owner  of  the  soil,  and  not  the  miner,  is  the  "  owner," 
and  person  "  interested : "  Devonshire  v,  Stokes,  76  L.  T.  424  ;  Stokes  r. 
Arkwright,  66  L.  J.  Q.  B.  845. 

8  Separate  fences  must  be  placed  round  the  top  of  the  shaft  and  every  side 
entrance.  A  wall  inclosing  a  field  in  which  both  the  top  of  the  shaft  and  a 
side  entrance  are  contained  is  not  sufficient :  Foster  r.  Owen,  9  T.  L.  B.  22. 

<  Now  s.  91  of  Pub.  Hea.  Act,  1875  :  see  s.  313  of  the  same  Act. 

14.  Where  any  mine  to  which  this  Act  applies  in  which  more 
than  twelve  persons  have  ordinarily  been  employed  below  ground  is 
abandoned,  the  owner  of  such  mine  at  the  time  of  the  abandonment 
shall,  within  three  months  after  sach  abandonment,  send  to  a  Secretaiy 
of  State  an  accurate  plan,  on  a  scale  of  not  less  than  a  scale  of  two 
chains  to  one  inch,  or  on  such  other  scale  as  the  plan  last  used  in  the 
mine  is  constructed  on,  showing  the  boundaries  of  the  workings  of 
such  mine  up  to  the  time  of  the  abandonment,  with  the  view  of  its 
being  preserved  under  the  care  of  the  Secretary  of  State ;  but  no 
person  other  than  an  inspector  shall  be  at  liberty  to  inspect  or  to  copy 
such  plan  within  ten  years  of  its  receipt  by  the  Secretary  of  State 
without  the  license  of  such  Secretary  of  State.^ 

Every  person  who  fails  to  comply  with  this  section  shall  be  guilty 
of  an  offence  against  this  Act. 

1  A  list  of  the  plans  deposited  in  the  Home  Office  has  been  corrected  to 
December  dlst,  1903. 

Inspection. 

15.  A  Secretary  of  State  may  from  time  to  time  appoint  any  fit 
persons  to  be  inspectors  of  mines  ^  to  which  this  Act  applies,  and 
assign  them  their  duties,  and  may  award  them  such  salaries  as  the 
Commissioners  of  Her  Majesty's  Treasury  may  approve,  and  may 
remove  such  inspectors. 

Notice  of  the  appointment  of  every  such  inspector  shall  be  published 
in  the  London  Gazette. 

Any  such  inspector  is  referred  to  in  this  Act  as  an  inspector,  and 
the  inspector  of  a  district  means  the  inspector  who  is  for  the  time 
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being  assigned  to  the  district  or  portion  of  the  United  Kingdom  with 
reference  to  which  the  term  is  used. 

Any  person  appointed  or  acting  as  inspector  under  the  Coal  Mines 
Begulation  Act,  1872,^  if  directed  by  a  Secretary  of  State  to  act  as  an 
inspector  under  this  Act  may  so  act  and  shall  be  deemed  to  be  an 
inspector  under  this  Act. 

1  Inspectors  under  this  Act  are  also  inspectors  of  quarries  ;  Quarries  Act, 
1894,  s.  2,  potty  p.  724 ;  and  in  the  appointment  of  inspectors  in  Wales  and 
Monmouthshire,  persons  having  a  knowledge  of  the  Welsh  language  are  to  be 
preferred  :  ib.  sub-s.  3,  poH^  p.  724. 

>  Now  the  Coal  Mines  Act,  1887  :  see  s.  83,  ante,  p.  682  ;  and  as  to  inspectors 
under  that  Act,  see  s.  39,  ante^  p.  649. 

16.  Any  person  who  practises  or  acts  or  is  a  partner  of  any  person  Disquaiifica^ 
who  practises  or  acts  as  a  land  agent  or  mining  engineer,  or  as  a  ^^^^  ^^ 
manager,  viewer,  agent,  or  valuer  of  mines,  or  arbitrator  in  any  inspectors, 
differences  arising  between  owners,  agents,  or  managers  of  mines,  or 

is  otherwise  employed  in  or  about  any  mine  (whether  such  mine  is 
one  to  which  this  Act  applies  or  not),  shall  not  act  as  an  inspector  of 
mines  under  this  Act. 

17.  An  inspector  under  this  Act  shall  have  power  to  do  all  or  any  Powers  of 
of  the  following  things  ;  namely,  inspectors. 

(1.)  To  make  such  examination  and  inquiry  as  may  be  necessary 
to  ascertain  whether  the  provisions  of  this  Act  relating  to 
matters  above  ground  or  below  ground  are  complied  with  in  the 
case  of  any  mine  to  which  this  Act  applies  : 

(2.)  To  enter,  inspect,  and  examine  any  mine  to  which  this  Act 
applies,  and  every  part  thereof,  at  all  reasonable  times  by  day 
and  night,  but  so  as  not  to  impede  or  obstruct  the  working  of 
the  said  mine : 

(3.)  To  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine  to  which  this  Act  applies,  or  any  part 
thereof,  and  the  ventilation  of  the  mine,  and  the  sufficiency  of 
the  special  rules  (if  any^)  for  the  time  being  in  force  in  the  mine, 
and  all  matters  and  things  connected  with  or  relating  to  the 
safety  of  the  persons  employed  in  or  about  the  mine  or  any 
mine  contiguous  thereto : 

(4.)  To  exercise  snch  other  powers  as  may  be  necessary  for  carrying 
this  Act  into  effect. 

Every  person  who  wilfully  obstructs  any  inspector  in  the  execution 
of  his  duty  under  thiu  Act,  and  every  owner  and  agent  of  a  mine  who 
refuses  or  neglects  to  furnish  to  the  inspector  the  means  necessary  for 
making  any  entry,  inspection,  examination,  or  inquiry  under  thia 
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Act  in  relation  to  each  mine,  shall  be  guilty  of  an  offence  against 
this  Act. 

1  See  s.  24,  jHut,  p.  710. 
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1 8.  If  in  any  respect  (which  is  not  provided  against  by  any  ezpiesB 
provision  of  this  Act,  or  by  any  special  rule)  any  inspector  find  any 
mine  to  which  this  Act  applies,  or  any  part  thereof,  or  any  matter, 
thing,  or  practice,  in  or  connected  with  any  such  mine,  to  be  dan- 
gerons  or  defective,  so  as  in  his  opinion  to  threaten  or  tend  to  the 
bodily  injury  of  any  person,  such  inspector  may  give  notice  in  writing 
thereof  to  the  owner  or  agent  of  the  mine,  and  shall  state  in  such 
notice  the  particulars  in  which  he  considers  such  mine,  or  any  part 
thereof,  or  any  matter,  thing,  or  practice,  to  be  dangerous  or  defective, 
and  require  the  same  to  be  remedied ;  and  unless  the  same  be  forth' 
with  remedied  the  inspector  shall  also  report  the  same  to  a  Secretary 
of  State. 

If  the  owner  or  agent  of  the  mine  objects  to  remedy  the  matter 
complained  of  in  the  notice,  he  may,  within  twenty  days  after  the 
receipt  of  such  notice,  send  his  objection  in  writing,  stating  the 
grounds  thereof,  to  a  Secretary  of  State  ;  and  thereupon  the  matter 
shall  be  determined  by  arbitration  in  manner  provided  by  thi6  Act ; 
and  the  date  of  the  receipt  of  such  objection  shall  be  deemed  to  be 
the  date  of  the  reference. 

If  the  owner  or  agent  fail  to  comply  either  with  the  requisition  of 
the  notice,  where  no  objection  is  sent  within  the  time  aforesaid,  or 
irith  the  award  made  on  arbitration,  within  twenty  days  after  the 
expiration  of  the  time  for  objection  or  the  time  of  making  of  the 
award  (as  the  case  may  be),  he  shall  be  guilty  of  an  offence  against 
this  Act,  and  the  notice  and  award  shall  respectively  be  deemed  to  be 
written  notice  of  such  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner  or  agent  has 
taken  active  measures  for  complying  with  the  notice  or  award,  bat 
has  not,  with  reasonable  diligence,  been  able  to  complete  the  works, 
may  adjourn  any  proceedings  taken  before  them  for  punishing  such 
offence,  and,  if  the  works  are  completed  within  a  reasonable  time,  no 
penalty  shall  be  inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing  such 
acts  as  may  be  necessary  to  comply  with  the  provisions  of  this 
section,  or  be  liable  under  any  contract  to  any  penalty  or  forfeiture 
for  doing  such  acts.^ 

1  As  to  the  powers  of  an  inspector  under  this  section ;  and,  in  case  of  an 
arbitration  ensuing,  the  question  to  which  the  decision  of  the  arbitrator  is  to 
be  directed,  see  Re  Secretary  of  State  and  Fletcher,  18  Q.  B.  D.  339  ;  and  ante^ 
pp.  651,  652,  notes  '  and  ^.    And  as  to  arbitration,  see  s.  21,  post^  p.  701. 
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19»  The  owner  or  agent  of  eveiy  mine  to  which  this  Act  applies  Plans  of 
«hall  keep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the  ^^^  *^  ^ 
mines  belonging  to  the  same  owner  in  the  district  in  which  the  mine 
is  situated,  an  accurate  plan  of  the  workings  of  such  mine>  showing 
the  workings  up  to  at  least  six  months  previously,  other  than  workings 
which  were  last  discontinued  at  a  date  more  than  twelve  months 
before  the  commencement  of  this  Act. 

The  owner  or  agent  of  the  mine  shall  produce  to  an  inspector 
under  this  Act,  at  one  of  the  aforesaid  offices,  such  plan,  and  shall,  if 
requested  by  the  inspector,  mark  on  such  plan  the  progress  of  the 
workings  of  the  mine  up  to  the  time  of  such  production,  and  shall 
allow  the  inspector  to  examine  the  same. 

If  the  owner  or  agent  of  any  mine  fails  to  keep  such  plan  as  is 
prescribed  by  this  section,  or  wilfully  refuses  to  produce  or  allow  to 
be  examined  such  plan,  or  wilfully  withholds  any  portion  of  any  plan, 
or  conceals  any  part  of  the  workings  of  his  mine,  or  produces  an 
imperfect  or  inaccurate  plan,  unless  he  shows  that  he  was  ignorant  of 
«uch  concealment,  imperfection,  or  inaccuracy,  he  shall  be  guilty  of  an 
offence  against  this  Act ;  and,  further,  the  inspector  may,  by  notice 
in  writing  (whether  a  penalty  for  such  offence  has  or  has  not  been 
inflicted),  require  the  owner  or  agent  to  cause  an  accurate  plan,  such 
as  is  prescribed  by  this  section,  to  be  made  within  a  reasonable  time, 
at  the  expense  of  the  owner  of  the  mine,  on  a  scale  of  not  less  than  a 
scale  of  two  chains  to  one  inch,  or  on  such  other  scale  as  the  plan 
used  in  the  mine  is  constructed  on. 

If  the  owner  or  agent  fail  within  twenty  days,  or  such  further  time 
as  may  be  shown  to  be  necessary,  after  the  requisition  of  the  inspector, 
to  msd^e  or  cause  to  be  made  such  plan,  he  shall  be  guilty  of  an  offence 
against  this  Act. 

Provided  that  this  section  shall  apply  only  to  a  mine  to  which  this 
Act  applies,  and  in  which  more  than  twelve  persons  are  ordinarily 
employed  below  ground. 


20.  Eveiy  inspector  under  this  Act  shall  make  an  annual  report  of  inspector  to 
his  proceedings  during  the  preceding  year  to  a  Secretary  of  State,  "^^^^^^^^ 
which  report  shall  be  laid  before  both  Houses  of  Parliament.  and  special 

A  Secretary  of  State  may  at  any  time  direct  an  inspector  to  directed. 
make  a  special  report  with  respect  to  any  accident  in  a  mine  to 
which  this  Act  applies,  which  accident  has  caused  loss  of  life  or 
personal  injury  to  any  person,  and  in  such  case  shall  cause  such 
report  to  be  made  public  at  such  time  and  in  such  manner  as  he 
thinks  expedient. 
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Arbiiration. 

Provisions  as        21.  With  lespect  to  arbitrations  under  this  Act,  the  following 
tioM  ^  ^*        provisions  shall  have  eflfect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be 
the  owner  or  agent  of  the  mine  on  the  one  hand,  and  an 
inspector  of  mines  on  behalf  of  the  Secretary  of  State  on  the 
other : 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  twenty-one 
days  after  the  date  of  the  reference,  appoint  an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act  who 
is  employed  in  or  in  the  management  of  or  is  interested  in  the 
mine  to  which  the  arbitration  relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be 
in  writing,  and  notice  of  the  appointment  shall  be  forthwith  sent 
to  the  other  party  to  the  arbitration,  and  shall  not  be  revoked 
without  the  consent  of  such  other  party  : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties  to 
the  arbitration  shaU  not  affect  the  proceedings  under  this 
section  : 

(6.)  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the  other 
party  may  proceed  to  hear  and  determine  the  matter  in 
difference,  and  in  such  case  the  award  of  the  single  arbitrator 
shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by 
either  party  die  or  become  incapable  to  act,  or  for  fourteen  days 
refase  or  neglect  to  act,  the  party  by  whom  such  arbitrator  was 
appointed  may  appoint  some  other  person  to  act  in  his  place ; 
and  if  he  fail  to  do  so  vrithin  fourteen  days  after  notice  in  writing 
from  the  other  party  for  that  purpose,  the  remaining  arbitrator 
may  proceed  to  hear  and  determine  the  matters  in  difference, 
and  in  such  case  the  award  of  such  single  arbitrator  shall  be 
final: 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  em- 
powered to  act  singly,  upon  one  of  the  parties  fisuling  to  appoint, 
the  party  so  failing  may,  before  the  single  arbitrator  has 
actually  proceeded  in  the  arbitration,  appoint  an  arbitrator,  who 
shall  then  act  as  if  no  failure  had  been  made  : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one 
days  after  the  day  on  which  the  last  of  them  was  appointed  or 
within  such  extended  time  (if  any)  as  may  have  been  appointed 
for  that  purpose  by  both  arbitrators  under  their  hands,  the 
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matter  in  difference  shall    be    determined  bj   the    umpire 
appointed  as  herein-after  mentioned  : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred 
to  them,  shall  appoint  by  writing  under  their  hands  an  umpire 
to  decide  on  points  on  which  they  may  differ : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  be  has 
made  his  award,  or  refuses  to  make  his  award  within  a  reason- 
able time  after  the  matter  has  been  brought  within  his  cogni- 
sance, the  persons  or  person  who  appointed  such  umpire  shall 
forthwith  appoint  another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  fail  or  refuse  or  for  seven  days  after  the 
request  of  either  party  neglect  to  appoint  an  umpire,  then  on 
the  application  of  either  party  an  umpire  shall  be  appointed  by 
the  chairman  of  the  general  or  quarter  sessions  of  the  peace 
within  the  jurisdiction  of  which  the  mine  is  situate  : 

(18.)  The  decision  of  every  umpire  on  the  matters  referred  to  him 
shall  be  final : 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty- 
one  days  after  the  day  on  which  he  was  appointed,  the  party 
who  appointed  him  may  appoint  another  arbitrator  to  act  in 
his  place  : 

(15.)  The  arbitrators  and  their  umpire,  or  any  of  them,  may 
examine  the  parties  and  their  witnesses  on  oath,  they  may  also 
consult  any  counsel,  engineer,  or  scientific  person  whom  they 
may  think  it  expedient  to  consult : 

(16.)  The  payment  (if  any)  to  be  made  to  any  arbitrator  or  umpire 
for  his  services  shall  be  fixed  by  the  Secretary  of  State,  and 
together  with  the  costs  of  the  arbitration  and  award  shall  be 
paid  by  the  parties  or  one  of  them  according  as  the  award  may 
direct.  Such  cost  may  be  taxed  by  a  master  of  one  of  the 
superior  courts,  who,  on  the  written  application  of  either  of  the 
parties,  shall  ascertain  and  certify  the  proper  amount  of  such 
costs.  The  amount  (if  any)  payable  by  the  Secretary  of  State 
shall  be  paid  as  part  of  the  expenses  of  inspectors  under  this 
Act.  The  amount  (if  any)  payable  by  the  owner  or  agent  may 
in  the  event  of  non-payment  be  recovered  in  the  same  manner 
as  penalties  under  this  Act : 

(17.)  Every  person  who  is  appointed  an  arbitrator  or  umpire  under 
this  section  shall  be  a  practical  mining  engineer,  or  a  person 
accustomed  to  the  working  of  mines,  but  when  an  award  has 
been  made  under  this  section  the  arbitrator  or  umpire  who 
made  the  same  shall  be  deemed  to  have  been  duly  qualified  as 
provided  by  this  section. 

M.M.  45 
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accidents  in 
mines. 


Coroners. 
Provisions  as       22.  With  respecfc  to  coronero'  inquests  on  the  bodies  of  persons 
inqT^^te^on      "^^^^  death  may  have  been  caused  by  explosions  or  accidents  in 
deaths  from     mines  to  which  this  Act  applies,  the  following  provisions  shall  have 
effect : 

(1.)  Where  a  coroner  holds  an  inquest  upon  a  body  of  any  person 
whose  death  may  have  been  caused  by  any  explosion  or  accident, 
of  which  notice  is  required  by  this  Act  to  be  given  to  the 
inspector  of  the  district,  the  coroner  shall  adjourn  such  inquest 
unless  an  inspector,  or  some  person  on  behalf  of  a  Secretary 
of  State,  is  present  to  watch  the  proceedings  : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjonmed 
inquest,  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  the  time  and  place  of  holding  the  adjourned 
inquest : 

(8.)  The  coroner,  before  the  adjournment,  may  take  evidence  to 
identify  the  body,  and  may  order  the  interment  thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death  of 
more  than  one  person,  and  the  coroner  has  sent  to  the  inspector 
of  the  district  notice  of  the  time  and  place  of  holding  the 
inquest  not  less  than  forty-eight  hours  before  the  time  of 
holding  the  same,  it  shall  not  be  imperative  on  him  to  adjonm 
such  inquest  in  pursuance  of  this  section,  if  the  majority  of  the 
jury  think  it  unnecessary  so  to  adjourn  : 

(5.)  An  inspector  shall  be  at  liberty  at  any  such  inquest  to 
examine  any  witness,  subject  nevertheless  to  the  order  of  the 
coroner : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector 
is  not  present  of  any  neglect  as  having  caused  or  contributed 
to  the  explosion  or  accident,  or  of  any  defect  in  or  about  the 
mine  appearing  to  the  coroner  or  jury  to  require  a  remedy,  the 
coroner  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  such  neglect  or  default : 

(7.)  Any  person  having  a  personal  interest  in  or  employed  in  or 
in  the  management  of  the  mine  in  which  the  explosion  or 
accident  occurred  shall  not  be  qualified  to  serve  on  the  jury 
empannelled  on  the  inquest ;  and  it  shall  be  the  duty  of  the 
constable  or  other  officer  not  to  summon  any  person  disqualified 
under  this  provision,  and  it  shall  be  the  duty  of  the  coroner 
not  to  allow  any  such  person  to  be  sworn  or  to  sit  on  the  jury. 

Every  person  who  fails  to  comply  with  the  provisions  of  this 
section  shall  be  guilty  of  an  offence  against  this  Act. 
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Part  2. 


Rules. 

General  Rules, 

23:  The  following  general  rules  sball,  so  far  as  may  be  reason-  General 
ably  practicable,  be  observed  in  every  mine   to  which  this  Act  '^^®^- 
applies  :^  ,  - 

1  A  breach  of  these  rules,  by  whomsoeyer  committed,  may  be  an  offence  on 
the  part  of  the  owner  or  agent :  see  the  general  provision,  ^^o^^,  p.  710.  As  to 
"  reasonably  practicable,"  see  ante,  p.  657,  n.  *,  and  Wales  r.  Thomas,  16  Q.  B.  D. 
340,  there  cited. 

(1.)  An  adequate  amount  of  ventilation  shall  be  constantly  pro-  Ventilation, 
duced  in  every  mine  to  such  an   extent  that  the  shafts,  winzes, 
sumps,  levels,  underground  stables,  and  working  places  of   such 
mine,  and  the  travelling  roads  to  and  from  such  working  places, 
fihall  be  in  a  fit  state  for  working  and  passing  therein.^ 

1  See  n.  ^  to  s.  49,  r.  1  of  the  Coal  Mines  Act,  1887  (anUy  p.  657),  and  c^es 
there  cited. 

(2.)  Gunpowder  or  other  explosive  or  inflammable  substance  shall  Gunpowder 
only  be  used  underground  in  the  mine  as  follows  :^  ^^      ^  *"^' 

{a.)  It  shall  not  be  stored  in  the  mine : 

{h.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case*  or 
canister  containing  not  more  than  four  pounds: 

(c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one 
place  more  than  one  of  such  cases  or  canisters  : 

{d,)  In  charging  holes  for  blasting,  except  in  mines  excepted 
from  the  operation  of  this  section  by  the  Secretary  of  State, 
an  iron  or  steel  pricker  shall  not  be  used,  and  a  pei'son  shall 
not  have  in  his  possession  in  the  mine  underground  any  iron  < 
or  steel  pricker,  and  an  iron  or  steel  tamping  rod  or  stemmer 
shall  not  be  used  for  ramming  either  the  wadding  or  the  first 
part  of  the  tamping  or  stemming  on  the  powder : 

(e.)  A  charge  of  powder  which  has  missed  fire  shall  not  be 
unrammed. 

1  As  to  the  exemption  of  slate  mines  from  this  proyislon,  see  the  Slate  Mines 
(Gunpowder)  Act,  1882,  yw«f,  p.  721.  As  to  an  inspector  under  this  Act  acting 
as  a  GoYemmeot  inspector  under  the  Explosives  Act,  1875,  see  s.  59  of  that  Act, 
cited  uTde,  p.  663. 

3  it  Case "  means  something  sufficiently  solid  and  substantial  to  protect  the 
gunpowder  from  exploding.  A  linen  or  calico  bag  is  not  a  '*  case  "  :  Foster  f. 
Diphwys,  &c.,  Co.,  18  Q.  B.  D.  428. 

(3.)  Every  underground  plane  on  which  persons  travel,  which  Man-holesin 
is  self-acting,  or  worked  by  an  engine,  windlass,  or  gin,  shall  be  ^^linephmes 
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Spaces  in 
horse  roads. 


Keeping: 
spaces  clear. 


Fencing:  of 
old  shafts. 


Fencing  of 
entrances  to 
shafts. 


Securing  of 
shafts. 


Division  of 
shaft. 


provided  (if  exceeding  thirty  yards  ia  length)  with  some  proper 
means  of  signalling  between  the  stopping  places  and  the  ends  of  the 
plane,  and  shall  be  provided  in  every  case,  at  intervals  of  not 
more  than  twenty  yards,  with  sufficient  man-holes  for  places  of 
refuge.* 

1  See  notes  to  rules  14  and  15  to  s.  49  of  Coal  Mines  Act,  1887,  ante,  p.  664. 

(4.)  Every  road  on  which  persons  travel  underground,  where 
the  produce  of  the  mine  in  transit  exceeds  ten  tons  in  any  one 
hour  over  any  part  thereof,  and  where  the  load  is  drawn  by  a 
horse  or  other  animal,  shall  be  provided,  at  intervals  of  not  more 
than  one  hundred  yards,  with  sufficient  spaces  for  places  of  reftage,' 
each  of  which  spaces  shall  be  of  sufficient  length,  and  of  at  least 
three  feet  in  width  between  the  waggons  running  on  the  tramroad 
and  the  side  of  the  road  ;  and  the  Secretary  of  State  may,  if  he  see 
fit,  require  the  inspector  to  certify  whether  the  produce  of  the 
mine  in  transit  on  the  road  aforesaid  does  or  does  not  ordinarily 
exceed  the  weight  as  aforesaid. 

1  See  notes  mentioned  in  preceding  note. 

(5.)  Every  man-hole  and  space  for  a  place  of  refuge  shall  be 
constantly  kept  clear,  and  no  person  shall  place  anything  in  a 
man-hole  or  such  space  so  as  to  prevent  access  thereto. 

(6.)  The  top  of  every  shaft  which  was  opened  before  the  com- 
mencement  of  the  actual  working  for  the  time  being  of  the  mine 
and  has  not  been  used  during  such  actual  working  shall,  if  so 
required  in  writing  by  the  inspector  of  the  district,  be  securely 
fenced,  and  the  top  of  eveiy  other  shaft  which  for  the  time 
being  is  out  of  use,  or  used  only  as  an  air  shaft,  shall  be  securely 
fenced. 

(7.)  The  top  and  all  entrances  between  the  top  and  bottom  of 
every  working  or  pumping  shaft  shall  be  properly  fenced,  but  this 
shall  not  be  taken  to  forbid  the  temporary  removal  of  the  fence  for 
the  purpose  of  repairs  or  other  operations,  if  proper  precautions 
are  used.^ 

1  See  notes  to  r.  19  to  s.  49  of  Coal  Mines  Act,  1887,  ante,  p.  665. 

(8.)  Where  the  natural  strata  are  not  safe,  every  working  or 
pumping  shaft  shall  be  securely  cased,  lined,  or  otherwise  made 
secure. 

(9.)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and 
descent  of  persons  by  ladders  or  a  man-engine,  and  another  portion 
of  the  same  shaft  is  used  for  raising  the  material  gotten  in  the 
mine,  the  first-mentioned  portion  shall  be  cased  or  otherwise 
securely  fenced  off  from  the  last-mentioned  portion. 
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(10.)  Every  working  shafts  in  which  persons  are  raised  shall,  if  Signalling, 
exceeding  fifty  yards  in  depth,  and  not  exempted  in  writing  by  the 
inspector  of  the  district,  be  provided  with  guides  and  some  proper 
means  of  communicating  distinct  and  definite  signals  from  the 
bottom  of  the  shaft  and  from  every  entrance  for  the  time  being  in 
work  between  the  surface  and  the  bottom  of  the  shaft  to  the  surface, 
and  from  the  surface  to  the  bottom  of  the  shaft  and  to  every 
entrance  for  the  time  being  in  work  between  the  surface  and  the 
1x>ttom  of  the  shaft. 

^  A  shaft  becomes  a  working  shaft  immediately  men  are  required  to  descend 
it  for  the  purpose  of  carrying  on  mining  operations,  even  though  such  opera- 
tions do  not  consist  of  actually  getting  minerals,  but  merely  of  driying  tunnels 
or  doing  other  works  for  the  purpose  of  arriving  at  the  minerals  :  Foster  r.  The 
North  Hendre  Mining  Co.,  Limited,  1891,  1  Q,  B.  71.  Whether  a  shaft  can  be 
a  working  shaft  before  it  is  itself  completed,  was  not  decided :  ib,  at  p.  73. 

(11.)  A  sufiScient  cover  overhead  shall  be  used  when  lowering  or  cover  over- 
raising  persons  in  every  working  shaft,  except  where  it  is  worked  by  ^e*^ 
a  windlass,  or  where  the  person  is  employed  about  the  pump  or  some 
work  of  repair  in  the  shaft,  or  where  a  written  exemption  is  given  by 
the  inspector  of  the  district.^ 

^  In  Frecheyille  r,  Souden,  48  L.  T.,  N.  S.  612,  a  mine  had  two  shafts,  one 
provided  with  a  man-engine  with  a  proper  cover  for  miners,  and  the  other  with 
an  open  box  for  minerals.  It  was  held  that  miners  who,  while  the  man-engine 
was  at  work,  got  into  and  were  raised  by  the  open  box,  broke  this  rule. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  Chains, 
raising  persons  in  any  working  shaft  or  plane  except  for  the  short 
coupling  chain  attached  to  the  cage  or  load. 

(18.)  There  shall  be  on  the  drum  of  every   machine  used  for  slipping  of 

lowering  or  raising  persons  isuch  flanges  or  horns,  and  also  if  the  rope  on  drum, 
drum  is  conical,  such   other   appliances,  as  may  be   sufficient  to 
prevent  the  rope  from  slipping.* 

»  See  Baker  v.  Carter,  3  Ex.  D.  132. 

(14.)  There  shall  be  attached  to  every  machine  worked  by  steam,  Break, 
water,  or   mechauical   power,  and   used   for   lowering   or  raising 
persons,  an  adequate  break,  and  also  a  proper  indicator  (in  addition 
to  any  mark  on  the  rope)  whicli  shows  to  the  person  who  works  the 
machine  the  position  of  the  cage  or  load  in  the  shaft.* 

»  See  note  to  r.  30  to  s.  49  of  Coal  Mines  Act,  1887,  ante,  p.  667. 

(15.)  A  ladder   permanently   used  for  the  ascent  or  descent  of  inclination 
persons  in  the  mine  shall  not  be  fixed  in  a  vertical  or  overhanging  ®^  ladders, 
position,  and  shall  be  inclined  at  the  most  convenient  angle  which 
the  space  in  which  the  ladder  is  fixed  allows,  and  every  suph  ladder 
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Bhail  have  substantial  platforms  at  intervals  of  not  more  than 
twenty  yards. 

(16.)  If  more  than  twelve  persons  are  ordinarily  employed  in 
the  mine  below  ground,  sufficient  accommodation  shall  be  pro- 
vided above  ground  near  the  principal  entrance  of  the  mine,  and 
not  in  the  engine-house  or  boiler-house,  for  enabling  the  persons 
employed  in  the  mine  to  conveniently  dry  and  change  their 
dresses. 

(17.)  Every  fly-wheel  and  all  exposed  and  dangerous  parts  of  the 
machinery  used  in  or  about  the  mine  shall  be  and  be  kept  securely 
fenced. 

(18.)  Every  steam  boiler  shall  be  provided  with  a  proper  steam 
gauge  and  water  gauge,  to  show  respectively  the  pressure  of 
steam  and  the  height  of  water  in  the  boiler,  and  with  a  proper 
safety  valve. 

(19.)  No  person  shall  wilfully  damage,  or  without  proper  authority 
remove  or  render  useless,  any  fencing,  casing,  lining,  guide,  means 
of  signalling,  signal,  cover,  chain,  flange,  horn,  break,  indicator, 
ladder,  platform,  steam  gauge,  water  gauge,  safety  valve,  or  other 
appliance  or  thing  provided  in  any  mine  in  compliance  with  this 
Act.^ 

^  See  also  s.  32,  past^  p.  714.    And  see,  farther,  as  to  malicious  injuries,  an^e, 
pp.  605  et  seq. 

Every  person  who  contravenes  or  does  not  comply  with  any  of  the 
general  rules  in  this  section  shall  be  guilty  of  an  offence  against  this 
Act,  and  in  the  event  of  any  contravention  of  or  non-compliance  with 
any  of  the  said  general  rules  in  the  case  of  any  mine  to  which  this 
Act  applies,  by  any  person  whomsoever,  being  proved,  the  owner  and 
agent  of  such  mine  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means  by  publishing 
and  to  the  best  of  his  power  enforcing  the  said  rules  as  regulations 
for  the  working  of  the  mine  to  prevent  such  contravention  or 
non-compliance.^ 

^  See  notes  to  s.  50  of  the  Coal  Mines  Act,  1887,  ante,  p.  669,  and  cases  there 
cited. 


Special  Rules. 

Special  rules.        24.  The  owner  or  agent  of  any  mine  to  which  this  Act  applies 

may,  if  he  think  fit,  transmit  to  the  inspector  of  the  district,  for 
approval  by  a  Secretary  of  State,  rules  (referred  to  in  this  Act  as 
special  rules)  for  the  conduct  and  guidance  of  the  persons  acting  in 
the  management  of  such  mine  or  employed  in  or  about  the  same,  so 
as  to  prevent  dangerous  accidents,  and  to  provide  for  the  safety  and 
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proper  discipline  of  the  pereoDS  employed  in  or  about  the  mine,  and 
Buch  special  mles,  when  established,  shall  be  signed  by  the  inspector 
who  is  inspector  of  the  district  at  the  time  such  rules  are  established, 
and  shall  be  observed  in  and  about  every  such  mine  in  the  same 
manner  as  if  they  were  enacted  in  this  Act. 

If  any  person  who  is  bound  to  observe  the  special  rules  established 
for  any  mine  acts  in  contravention  of  or  fails  to  comply  with  any  of 
such  special  rules,  he  shall  be  guilty  of  an  offence  against  this  Act, 
and  also  the  owner  and  agent  of  such  mine  shall  each  be  guilty  of  an 
offence  against  this  Act,  unless  he  proves  that  he  had  taken  all 
reasonable  means  by  publishing  and  to  the  best  of  his  power  enforc- 
ing the  said  rules  as  regulations  for  the  working  of  the  mine  to 
prevent  such  contravention  or  non-compliance.^ 

*  This  section  differs  from  the  corresponding  section  (s.  51)  of  the  Coal  Mines 
Act,  1887,  in  that  the  establishment  of  special  rules  is  not  compulsory.  As  to 
the  effect  of  special  rules  when  established,  and  the  liability  for  breach  of  them, 
see  notes  to  s.  51  of  the  Coal  Mines  Act,  1887,  ante^  pp.  670,  671,  and  cases  there 
cited. 

25.  The  proposed  special  rules,  together  with  a  printed  notice  Establish- 
specifying  that  any  objection  to  such  rules  on  the  ground  of  anything  ^^^  ^' 
contained  therein  or  omitted  therefrom  may  be  sent  by  any  of  the 
persons  employed  in  the  mine  to  the  inspector  of  the  district,  at  his 
address,  stated  in  such  notice,  shall,  during  not  less  than  two  weeks 

before  such  rules  are  transmitted  to  the  inspector,  be  posted  up  in 
like  manner  as  is  provided  in  this  Act  respecting  the  publication  of 
special  rules  for  the  information  of  persons  employed  in  the  mine, 
and  a  certificate  that  such  rules  and  notice  have  been  so  posted  up 
shall  be  sent  to  the  inspector  with  the  rules  signed  by  the  person 
sending  the  same. 

If  the  rules  are  not  objected  to  by  the  Secretary  of  State  within 
forty  days  after  their  receipt  by  the  inspector  they  shall  be 
established. 

If  the  owner  or  agent  makes  any  false  statement  with  respect  to 
the  posting  up  of  the  rules  and  notices  he  shall  be  guilty  of  an  offence 
against  this  Act. 

26.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  Secretary  of 
special  rules  so  transmitted,  or  any  of  them,  do  not  sufficiently  pro-  ^^^"JJ^ 
vide  for  the  prevention  of  dangerous  accidents  in  the  mine,  or  for  special  rules. 
the  safety  of  the  persons  employed  in  or  about  the  mine,  or  are 
unreasonable,  he  may,  within  forty  days  after  the  rules  are  received 

by  the  inspector,  object  to  the  rules,  and  propose  to  the  owner  or 
agent  in  writing  any  modifications  in  the  rules  by  way  either  of 
omission,  alteration,  substitution,  or  addition. 
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If  the  owner  or  agent  do  not,  within  twenty  days  after  the  modifica- 
tions proposed  by  the  Secretary  of  State  are  received  by  him,  object 
in  writing  to  them,  the  proposed  special  roles,  with  snoh  modifications, 
shall  be  established. 

If  the  owner  or  agent  sends  his  objection  in  writing  within  the 
said  twenty  days  to  the  Secretary  of  State,  the  matter  shall  be 
referred  to  arbitration,  and  the  date  of  the  receipt  of  such  objection 
by  the  Secretary  of  State  shall  be  deemed  to  be  the  date  of  the 
reference,  and  the  rales  shall  be  established  as  settled  by  an  award  on 
arbitration, 

27.  After  special  roles  are  established  onder  this  Act  in  any  mine, 
the  owner  or  agent  of  soch  mine  may  from  time  to  time  propose  in 
writing  to  the  inspector  of  the  district  for  the  approval  of  a  Secretary 
of  State  any  amendment  of  soch  roles  or  any  new  special  roles,  and 
the  provisions  of  this  Act  with  respect  to  the  original  special  rules 
shall  apply  to  all  soch  amendments  and  new  roles  in  like  manner,  as 
near  as  may  be,  as  they  apply  to  the  original  roles. 

A  Secretary  of  State  may  from  time  to  time  propose  in  writing  to 
the  owner  or  agent  of  a  mine  in  which  there  are  no  special  roles,  any 
special  roles,  and  to  the  owner  or  agent  of  a  mine  in  which  there  are 
special  roles,  any  new  special  roles,  or  any  amendment  to  soch  special 
roles,  and  the  provisions  of  this  Act  with  respect  to  a  proposal  of  the 
Secretary  of  State  for  modifying  the  special  roles  transmitted  by  the 
owner  or  agent  of  a  mine  shall  apply  to  all  soch  proposed  special 
roles,  new  special  roles,  and  amendments  in  like  manner,  as  near  as 
may  be,  as  they  apply  to  soch  proposal 

28.  For  the  porpose  of  making  known  the  special  roles  (if  any) 
and  the  provisions  of  this  Act  to  all  persons  employed  in  and 
aboot  each  mine  to  which  this  Act  applies,  an  abstract  of  the 
Act  sopplied,  on  the  application  of  the  owner  or  agent  of  the  mine, 
by  the  inspector  of  the  district  on  behalf  of  a  Secretary  of  State, 
and  an  entire  copy  of  the  special  roles  (if  any)  shall  be  published  as 
follows : 

(1.)  The  owner  or  agent  of  soch  mine  shall  caode  soch  abstract 
and  roles  (if  any),  with  the  name  and  address  of  the  inspector 
of  the  district,  and  the  name  of  the  owner  or  agent  appended 
thereto,  to  be  posted  op  in  legible  characters,  in  some 
conspicooos  place  at  or  near  the  mine,  where  they  may  be 
conveniently  read  by  the  persons  employed ;  and  so  often  as 
the  same  become  defaced,  obliterated,  or  destroyed,  shall  caose 
them  to  be  renewed  with  all  reasonable  despatch : 

(2.)  The  owner  or  agent  shall  sopply  a  printed  copy  of  the  abstract 
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and  the  special  rules  (if  any)  gratis  to  each  person  employed  in 
or  abont  the  mine  who  applies  for  such  copy  at  the  office  at 
which  the  persons  immediately  employed  by  such  owner  or 
agent  are  paid  : 
(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from 
any  rules  which  depend  only  on  the  contract  between  the 
employer  and  employed* 

If  any  owner  or  agent  fail  to  act  in  compliance  with  this  section  he 
shall  be  guilty  of  an  offence  against  this  Act,  but  the  owner  shall  not 
be  deemed  guilty  if  he  prove  that  he  has  taken  all  reasonable  means,^ 
by  enforcing  the  observance  of  this  section,  to  prevent  such 
non-compliance. 

1  Cf.  antSj  p.  669,  n.  < ;  p.  670,  n.  ^. 

29.  Every  person  who  pulls  down,  injures,  or  defaces  any  pro-  Punishment 
posed  special  rules,  notice,  abstract,  or  special  rules  when  posted  up  no\i«»  ^^'^^ 
in  pursuance  of  the  provisions  of  this  Act  with  respect  to  special 
rules,  or  any  notice  posted  up  in  pursuance  of  the  special  rules,  shall 
be  guilty  of  an  offence  against  this  Act. 

80.  An  inspector  under  this  Act  shall,  when  required,  certify  a  Certified  copy 
copy  which  is  shown  to  his  satisfaction  to  be  a  true  copy  of  any  p^i!^^^ 
special  rules  which  for  the  time  being  are  established  under  this  Act  evidence, 
in  any  mine,  and  a  copy  so  certified  shall  be  evidence  (but  not  to  the 
exclusion  of  other  proof)  of  such  special  rules  and  of  the  fact  that 
they  are  duly  established  under  this  Act,  and  have  been  signed  by 
the  inspector. 


Part  8. 

Supplemental. 

Penalties, 

81.  Every  person  employed  in  or  about  a  mine,  other  than  an  Penalty  for 
owner  or  agent,  who  is  guilty  of  any  act  or  omission  which  in  the  offences 
case  of  an  owner  or  agent  would  be  an  offence  against  this  Act,  shall 
be  deemed  to  be  guilty  of  an  offence  against  this  Act. 

Every  person  who  is  guilty  of  an  offence  against  this  Act  shall  be 
liable  to  a  penalty  not  exceeding,  if  he  is  an  owner  or  agent,  twenty 
pounds,  and  if  he  is  any  other  person  two  pounds,  for  each  offence  ; 
and  if  an  inspector  has  given  written  notice  of  any  such  offence,  to  a 
further  penalty  not  exceeding  one  pound  for  every  day  after  such 
notice  that  sudi  offence  continues  to  be  committed. 
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Imprison-  82.  Where  a  person  who  is  an  owner  or  agent  or  a  person 

™lf  ^/^^  1  t  ®™P^^J®^  i^  ^^  about  a  mine  is  guilty  of  any  offence  against  this  Act 
endangering  whlch,  in  the  opinion  of  the  court  that  tnes  the  case,  is  one  which 
life  or  limb,      ^^g  reasonably  calculated  to  endanger  the  safety  of  the  persons 

employed  in  or  about  the  mine,  or  to  cause  serious  personal  injury  to 
any  of  such  persons,  or  to  cause  a  dangerous  accident,  and  was  com- 
mitted wilfully  by  the  personal  act,  personal  default,  or  personal 
negligence  of  the  person  accused,  such  person  shall  be  liable,  if  the 
court  is  of  opinion  that  a  pecuniary  penalty  will  not  meet  the  circum- 
stances of  the  case,  to  imprisonment,  with  or  without  hard  labour, 
for  a  period  not  exceeding  thi'ee  months.^ 

If  any  person  feel  aggrieved  by  any  conviction  made  by  a  court  of 
summary  jurisdiction  on  determining  any  information  under  this  Act» 
by  which  conviction  imprisonment  is  adjudged  in  pursuance  of  this 
section,  or  by  which  conviction  the  sum  adjudged  to  be  paid 
amounts  to  or  exceeds  half  the  maximum  penalty,  the  person  so 
aggrieved  may  appeal  therefrom,  subject  to  the  conditions  and 
regulations  following  : 

(1.)  The  appeal  shall  be  made  to  the  next  court  of  general  or 
quarter  sessions  for  the  county,^  division,  or  place  in  which 
the  cause  of  appeal  has  arisen,  holden  not  less  than  twenty- 
one  days  after  the  decision  of  the  court  from  which  the  app^ 
is  made : 

(2.)  The  appellant  shall,  within  seven  days  after  the  cause  of 
appeal  has  arisen,  give  notice  to  the  other  party  and  to  the 
court  of  summary  jurisdiction  of  his  intention  to  appeal,  and  of 
the  ground  thereof : 

(3.)  The  appellant  shall,  immediately  after  such  notice,  enter 
into  a  recognisance  before  a  justice  of  the  peace,  with  two 
sufficient  sureties,  conditioned  personally  to  try  such  appeal^ 
and  to  abide  the  judgment  of  the  court  thereon,  and  to  pay 
such  costs  as  may  be  awarded  by  the  court,  or  give  such 
other  security  by  deposit  of  money  or  otherwise  as  the  justice 
may  allow  : 

(4.)  The  justice  may,  if  he  think  fit,  on  the  appellant  entering 
into  such  recognisance  or  giving  such  other  security  as  afore- 
said, release  him  firom  custody  : 

(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  the 
hearing  thereof  they  may  confirm,  reverse,  or  modify  the 
decision  of  the  court  of  summary  jurisdiction,  or  remit  the 
matter  to  the  court  of  summary  jurisdiction  with  the  opinion 
of  the  court  of  appeal  thereon,  or  make  such  other  order  in 
the  matter  as  the  court  thinks  just.     The  court  of  appeal  may 


SBCT.: «.]  REGULATION  ACT,  1872.  715 

also  make  saoh  order  as  to  costs  to  be  paid  by  either  party  as 
the  court  thinks  just : 

Provided  that  in  Scotland — 

(1.)  This  section  shall  not  apply  to  any  conviction  made  by  a 
sheriff : 

(2.)  The  term  "entering  into  a  recognisance  before  a  justice  of 
the  peace  "  shall  mean  finding  caution  with  the  clerk  of  the 
justices  of  the  peace  to  the  satisfaction  of  a  justice  of 
the  peace,  and  the  term  "recognisance"  shall  mean  a  bond 
of  caution  : 

(3.)  It  shall  be  competent  to  any  person  empowered  to  appeal 
by  this  section,  to  appeal  against  a  conviction  by  a  sheriff^ 
to  the  high  court  of  justiciary*  in  the  manner  prescribed  by 
such  of  the  provisions  of  the  Act  of  the  twentieth  year  of 
the  reign  of  King  George  the  Second,  chapter  forty-three  and 
any  Acts  amending  the  same,  as  relate  to  appeals  in  matters 
criminal,  and  by  and  under  the  rules,  limitations,  conditions, 
and  restrictions  contained  in  the  said  provisions. 

^  See  also  r.  19  of  s.  23,  a?Ue,  p.  710. 

■  The  remainder  of  clause  1,  and  clauses  2,  3,  4  and  5  were  repealed  as  to 
England  by  s.  4  of  the  Sum.  Jur.  Act,  1884.  The  corresponding  proyisions  are 
contained  in  the  Sum.  Jur.  Acts. 

»  The  Stat.  Law  Rev.  (No.  2)  Act,  1893,  repealed  some  words  which  are  here 
omitted. 

88.  All  offences  and  penalties  under  this  Act,  and  all  money  and  Summary 
costs  by  this  Act  directed  to  be  recovered  as  penalties,  may  be  prose-  proc^ngs 
cuted  and  recovered  in  manner  directed  by  the  Summary  Jurisdiction  penalties,  &c. 
Acts  1  before  a  court  of  summary  jurisdiction. 

The  "  Court  of  Summary  Jurisdiction,"  ^  when  hearing  and 
determining  an  information  or  complaint,  shall  be  constituted — 
(a.)  In  England,  either  of  two  or  more  justices  of  the  peace 
in  petty  sessions  sitting  at  a  place  appointed  for  holding 
petty  sessions,  or  of  some  magistrate  or  officer  for  the  time 
being  empowered  by  law  to  do  alone  any  act  authorised  to 
be  done  by  more  than  one  justice  of  the  peace,  and  sitting 
alone  or  with  others  at  some  court  or  other  place  appointed 
for  the  administration  of  justice ;  or 

(//.)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting 
as  judges  in  a  justice  of  the  peace  court,  or  of  the  sheriff 
or  some  other  magistrate  or  officer  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace,  and  sitting  alone  or 
with  others  at  some  court  or  other  place  appointed  for  the 
administration  of  justice  ;  or 
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(c.)  In  Ireland,  within  the  police  disfcrict  of  Dublin  metropolis, 
of  one  of  the  divisional  justices  of  that  district  sitting  at  a 
police  court  within  the  district,  and  elsewhere  of  two  or 
more  justices  of  the  peace  sitting  in  petty  sessions  at  a  place 
appointed  for  holding  petty  sessions. 

1  As  to  the  meaning  of  **  Summary  Jurisdiction  Acts,*^  and  "  Court  of 
Summary  Jurisdiction,"  see  s.  50  of  Sum.  Jur.  Act,  1879,  and  s.  7  of  Sam.  Jor. 
Act,  1884. 

84.  In  every  part  of  the  United  Kingdom  the  following  proyisions 
shall  have  effect : 

(1.)  Any  complaint  or  information  made  or  laid  in  pursuance  of 
this  Act  shall  be  made  or  laid  within  three  months  from  the 
time  when  the  matter  of  such  complaint  or  information 
respectively  arose : 

(2.)  The  description  of  any  offence  under  this  Act  in  the  words  of 
this  Act  shall  be  sufficient  in  law  :^ 

(8.)  Any  exception,  exemption,  proviso,  excuse,  or  qualification, 
whether  it  does  or  not  accompany  the  description  of  the  offence 
in  this  Act,  may  be  proved  by  the  defendant,  but  need  not  be 
specified  or  negatived  in  the  information,  and  if  so  specified  or 
negatived,  no  proof  in  relation  to  the  matters  so  specified  or 
negatived  shall  be  required  on  the  part  of  the  informant  :^ 

(4.)  The  owner  or  agent  may,  if  he  think  fit,  be  sworn  and 
examined  as  an  ordinary  witness  in  the  case  where  he  is  charged 
in  respect  of  any  contravention  or  non-compliance  by  another 
person  : 

(5.)  The  court  shall,  if  required  by  either  party,  cause  minutes  of 
the  evidence  to  be  taken  and  preserved. 

1  Sub-ss.  2  and  3  of  this  section  were  repealed  as  to  England  by  s.  4  of  the 
Sum.  Jur.  Act,  1884.  The  corresponding  proyisions  are  contained  in  s.'  39, 
sub-ss.  1  and  2,  of  the  Sum.  Jur.  Act,  1879. 

85.  No  prosecution  shall  be  instituted  against  the  owner  or  agent 
of  a  mine  to  which  this  Act  applies  for  any  offence  under  this  Act 
which  can  be  prosecuted  before  a  court  of  summary  jurisdiction, 
except  by  an  inspector,^  or  with  the  consent  in  writing  of  a  Secretary 
of  State ;  and  in  the  case  of  any  offence  of  which  the  owner  or  agent 
of  a  mine  is  not  guilty,  if  he  proves  that  he  had  taken  all  reasonable 
means  ^  to  prevent  the  commission  thereof,  an  inspector  shall  not 
institute  any  prosecution  against  such  owner  or  agent,  if  satisfied 
that  he  had  taken  such  reasonable  means  as  aforesaid. 

^  This  provision  does  not  exclude  s.  10  of  Jervis*  Act  (11  &  12  Vict.  c.  43). 
An  information  may  therefore  be  laid  by  the  agent  of  an  inspector,  if  the 
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inspector  has  exercised  his  discretion  upon  the  case,  and  has  determined  that 
proceedings  shall  be  taken  :  Foster  v.  Fjfe,  1896,  2  Q.  B.  104. 
■  Cf.  ante,  p.  669,  n.  <  ;  p.  670,  n.  ». 

86.  In  Scotland  the  following  provisions  shall  have  effect :  Snmmary 

(1.)  All  jurisdictions,  powers,  and  authorities  necessary  for  the  f<JJ^ffen^in 
court  of  summary  jurisdiction  under  this  Act  are  hereby  Scotland* 
conferred  on  that  court : 

(2.)  Every  person  found  liable  under  this  Act  in  any  penalty,  or 
to  pay  any  money  or  costs  by  this  Act  directed  to  be  recovered 
as  penalties,  shall  be  liable  in  default  of  immediate  payment  to 
be  imprisoned  for  a  term  not  exceeding  three  months,  and  the 
conviction  and  warrant  may  be  in  the  form  of  No.  3  of 
Schedule  K.  of  the  Summary  Procedure  Act,  1864.^ 

^  See  Dykes  t.  Merry,  7  M.  603  ;  and  Nimmo  v,  Clark,  10  M.  477  ;  decided 
nnder  a  former  Act. 

87.  Nothing  in  this  Act  shall  prevent  any  person  from  being  Persons  not  to 
indicted  or  liable  under  any  other  Act  or  otherwise  to  any  other  or  ^j^^^^^e 
higher  penalty  or  punishment  than  is  provided  for  any  offence  same  offence, 
by  this  Act,  so  that  no  person  be  punished  twice  for  the  same 

offence. 

If  the  court  before  whom  a  person  is  charged  with  an  offence  under 
this  Act  think  that  proceedings  ought  to  be  taken  against  such  person 
for  such  offence  under  any  other  Act  or  otherwise,  the  court  may 
adjourn  the  case  to  enable  such  proceedings  to  be  taken. 

88.  Where  a  penalty  is  imposed  under  this  Act  for  neglecting  to  Application 
send  a  notice  of  any  explosion  or  accident,  or  for  any  offence  against  ^  ^®°*  ^^' 
this  Act  which  has  occasioned  loss  of  life  or  pereonal  injury,  the 
Secretary  of  State  may  (if  he  think  fit)  direct  such  penalty  to  be  paid 

to  or  distributed  among  the  persons  injured,  and  the  relatives  of  any 
persons  whose  death  may  have  been  occasioned  by  such  explosion, 
accident,  or  offence,  or  among  some  of  them : 

Provided  that — 

(1.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to 
occasion  the  explosion  or  accident,  and  did  not  commit  and 
were  not  parties  to  committing  the  offence  : 

(2.)  The  fact  of  such  payment  or  distribution  shall  not  in  any 
way  affect  or  be  receivable  as  evidence  in  any  legal  proceeding 
relative  to  or  consequential  on  such  explosion,  accident,  or 
offence : 

Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  Act  shall 
be  paid  into  the  receipt  of  Her  Majesty's  Exchequer,  and  shall  be 
carried  to  the  Consolidated  Fund. 
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In  Ireland  all  penalfcies  impoeed  and  recovered  under  this  Act  shall 
be  applied  in  manner  directed  by  the  Fines  Act  (Ireland),  1851,  and 
any  Act  amending  the  same. 


Astb 
question 
whether  mine 
is  a  mine 
under  this 
Act. 


Notices  may 
be  served  by 
poet. 


Miscellaneoiis. 

89.  If  any  question  arises  whether  a  mine  is  a  mine  to  which  this 
Act,  or  the  Coal  Mines  Regulation  Act,  1872,^  applies,  such  question 
shall  be  referred  to  a  Secretary  of  State,  whose  decision  thereon  shall 
be  flnal.2 

^  Now  the  Coal  Mines  Act,  1887 :  see  s.  83  of  that  Act,  ante^  p.  682. 

■  A  corresponding  provision  is  contained  in  the  Coal  Mines  Act,  1887 :  see 
8.  71,  ayitCy  p.  677.  As  to  the  mines  to  which  the  Coal  Mines  Acts  and  the  Met. 
Mines  Acts  respectively  apply,  see  s.  3  of  this  Act,  aiitef  p.  695  ;  and  Coal  Mines 
Act,  1887,  s.  3,  ante,  p.  627. 

40.  All  notices  under  this  Act  shall  be  in  writing  or  print,  or 
partly  in  writing  and  partly  in  print,  and  all  notices  and  documents 
required  by  this  Act  to  be  served  or  sent  by  or  to  an  inspector  or 
Secretary  of  State  may  be  either  delivered  personally,  or  served  and 
sent  by  post,  by  a  prepaid  letter,  and  if  served  or  sent  by  post  shall 
be  deemed  to  have  been  served  and  received  respectively  at  the  time 
when  the  letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  post ;  and  in  proving  such  service  or  sending,  it 
shall  be  suflRcient  to  prove  that  the  letter  containing  the  notice  was 
properly  addressed  and  put  into  the  post. 


Interpreta- 
tion of  terms. 


41.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  term  "  mine "  includes  every  shaft  in  the  course  of  being 
sunk,  and  every  level  and  inclined  plane  in  the  course  of 
being  driven  for  commencing  or  opening  any  mine,  or  for 
searching  for  or  proving  minerals,  and  all  the  shafls,  levels, 
planes,  works,  machinery,  tramways,  and  sidings,  both  below 
ground  and  above  ground,  in  and  adjacent  to  a  mine,  and 
any  such  shaft,  level,  and  inclined  plane,  and  belonging  to  the 
mine: 

The  term  "  shaft "  includes  pit : 

The  term  "  plan  "  includes  a  map  and  section,  and  a  correct  copy 
or  tracing  of  any  original  plan  as  so  defined : 

The  term  "  owner  "  when  used  in  relation  to  any  mine. means  any 
person  or  body  corporate  who  is  the  immediate  proprietor,  or 
lessee,  or  occupier  of  any  mine,  or  of  any  part  thereof,  and  does 
not  include  a  person  or  body  corporate  who  merely  receives  a 
royalty,  rent,  or  fine  from  a  mine,  or  is  merely  the  proprietor  of 
a  mine  subject  to  any  lease,  grant,  or  licence  for  the  working 
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thereof,  or  is  merely  the  owner  of  the  soil  and  not  interested  in 
the  minerals  of  the  mines  :^ 

The  term  ^*  agent "  when  used  in  relation  to  any  mine  means  any 
person  having,  on  behalf  of  the  owner,  care  or  direction  of  any 
mine,  or  of  any  part  thereof  : 

The  term  ''Secretary  of  State"  means  one  of  Her  Majesty's 
principal  Secretaries  of  State : 

The  term  '*  Court  of  Summary  Jurisdiction  "^  means — 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  stipendiary  or  other  magistrate, 
or  officer,  by  whatever  name,  called,  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Acts  or  any  Acts  therein 
referred  to  : 

In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other 
magistrate,  to  the  proceedings  before  whom  for  the  trial  or 
prosecution  of  any  offence,  or  for  the  recovery  of  any  penalty 
tinder  any  Act  of  Parliament,  the  provisions  of  the  Summary 
Jurisdiction  Acts  may  be  applied. 

^  As  to  the  definition  of  "  owner,"  see  n.  ^  to  a.  75  of  the  Coal  Mines  Act,  1887 
{ante,  p.  679),  and  cases  there  cited,  three  of  which  (Arkwright  r.  Evans,  Evans 
r.  Mostyn,  and  Knuckey  r.  Redruth,  &c.,  Coancil)  were  decided  under  the  present 
section.  As  to  the  words  "  not  interested  in  the  minerals  of  the  mines,"  see  ih., 
and  a/nte^  p.  700,  n.  K  As  to  mines  subject  to  the  Derbyshire  customs,  see  antey 
p.  700,  n. ». 

*  This  section  contained  a  definition  of  Sum.  Jur.  Acts,  which  was  repealed 
by  Stat.  Law  Rev.  (No.  2)  Act,  1893. 

42.  In  the  application  of  this  Act  to  Scotland —  Application 

(1.)  The  term  ** chairman  of  quarter  sessions'*  means  the  sheriflf  Scotland, 
of  the  county: 

(2.)  The  term  "  sheriff  "  includes  "  sheriff  substitute  : " 

(3.)  The  Queen's  and  Lord  Treasurer's  Remembrancer  shall 
perform  the  duties  of  a  master  of  one  of  the  superior  courts 
under  this  Act : 

(4.)  Notices  of  explosions,  accidents,  and  loss  of  life,  or  personal 
injury  shall  be  deemed  to  be  sent  to  the  inspector  of  the 
district  on  behalf  of  the  Lord  Advocate  : 

(5.)  Section  sixteen  of  "The  Public  Health  (Scotland)  Act,  1867," 
shall  be  substituted  for  "section  eight  of  the  Nuisances  Removal 
Act  for  England,  1855,"  as  amended  and  extended  by  the 
Sanitary  Act,  186«. 

48.  This  Act  shall  apply  to  the  Isle  of  Man,^  with  the  following  Application 

modifications:  'il^^\^» 

the  Isle  of 

(1.)  The  term  "chairman  of  quarter  sessions"  means  the  governor,  Man. 
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lieutenaDt  governor,  or  deputy  governor  of  the  said  lale  for  the 
time  being : 

(2.)  The  clerk  of  the  rolls  shall  perform  the  daties  of  a  master  of 
one  of  the  superior  coorts  under  this  Act : 

(8.)  The  law  of  the  said  Isle  as  to  the  abatement  or  removal  of 
nuisances  ajQTecting  the  health  of  Her  Majesty's  subjects  shall 
be  substituted  for  section  eight  of  ''The  Nuisances  Bemoval  Act 
for  England,  1855,"  as  amended  and  extended  by  "  The  Sanitary 
Act,  1866." 

^  See,  further,  the  Met.  Mines  (^Tsle  of  Man)  Act,  1891,  ^«^,  p.  722. 

44.  [Repealed  Stat.  Law  Rev.  (No.  2)  Act,  1893.] 

45,  and  Schedule.     [Repealed  Stat.  Law  Rev.  Act,  1883.] 


Betnms  by 
owners  and 
agents  of 
mine?. 


THE  METALLIFEROUS  MINES  REGULATION  ACT,  1875. 

(88  A  89  Vict.  c.  39.) 

An  Act  to  amend  the  provisions  of  the  Metalliferous  Mines 
Begulation  Act,  1872,  with  respect  to  the  annual  Returns 
from  Mines.i  [19th  July,  1876.] 

^  The  preamble,  &c.,  is  repealed :  see  Stat.  Law  Rev,  (No.  2)  Act,  1893. 

1.  The  owner  or  agent  of  every  mine  to  which  the  Metalliferons 
Mines  Regulation  Act,  1872,  applies  shall,  on  or  before  the  first  day 
of  February  in  every  year,  send  to  the  inspector  of  the  district  on 
behalf  of  a  Secretary  of  State  a  correct  return,  specifying,  with 
respect  to  such  mine,  for  the  year  ending  on  the  preceding  thirty- 
first  day  of  December,  the  quantity  in  statute  weight  of  the  mineral 
dressed,  and  of  the  undressed  mineral  which  has  been  sold,  treated, 
or  used,  during  that  year,  and  the  number  of  persons  ordinarily 
employed  in  or  about  such  mine,  below  ground  and  above  ground, 
distinguishing  those  who  are  employed  below  ground  and  above  ground, 
and  distinguishing  the  diflerent  classes  and  ages  of  the  persons  so 
employed  whose  hours  of  labour  are  regulated  by  the  Metalliferons 
Mines  Regulation  Act,  1872. 

The  return  shall  be  in  such  form  as  may  be  from  time  to  time 
prescribed  by  a  Secretary  of  State,  and  the  inspector  of  the  district  on 
behalf  of  a  Secretary  of  State  shall  from  time  to  time,  on  application, 
furnish  forms  for  the  purpose  of  such  return* 

Every  owner  or  agent  of  a  mine  who  fails  to  comply  with  this 
section,  or  makes  any  return  which  is  to  his  knowledge  false  in  any 
particular,  shall  be  guilty  of  an  ofPence  against  the  Metalliferons 
Mines  Regulation  Act,  1872. 
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Provided  that — 

(1.)  In  any  mine  where  not  more  than  twelve  persona  are  employed 
nndergronnd,  the  retnms  specifying  the  quantity  of  mineral 
produced  shall  be  made  by  the  barmaster^  or  other  local  ofBcer 
(if  any)  employed  to  collect  the  dues  or  royalty  ;  and 

(2.)  Where  there  is  such  a  barmaster^or  other  officer  the  owner 
or  agent  of  such  mine  shall  not  be  required  to  send  any  return 
specifying  the  number  of  persons  employed  in  or  about  such 
mine.* 

*  See  tnttef  p.  661. 

'  The  provisions  as  to  returns  were  previously  contained  in  s.  10  of  the  Act  of 
1872  {antej  p.  697),  repealed  by  s.  4  of  this  Act,  which  is  itself  now  repealed. 
S.  1  of  this  Act  is  amended  by  s.  1  of  the  Notice  of  Accidents  Act,  1906  : 
seejjont,  p.  726. 

2.  [Repealed  Stat.  Law  Rev.  (No.  2)  Act,  1893.] 

8.  This  Act  shall  be  construed  as  one  with  the  Metalliferous  Mines  Short  title 
Regulation  Act,  1872,  and  that  Act  and  this  Act  may  be  cited  tfol^''^^^''^^" 
together  as  the  Metalliferous  Mines  Regulation  Acts,  1872  and  1875, 
and  this  Act  may  be  cited  separately  as  the  Metalliferous  Mines 
Regulation  Act,  1875. 

4.  [Repealed  Stat.  Law  Rev.  Act,  1888.] 


THE  SLATE  MINES  (GUNPOWDER)  ACT,   1882. 

(45  *  46  Vict.  c.  8.) 

An  Act  to  amend  the  law  relating  to  the  use  of  Gunpowder  in 
Slate  Mines.  [29th  March,  1882.] 

1.  This  Act  may  be  cited  as  the  Slate  Mines  (Gunpowder)  Act,  Title  of  Act. 
1882. 

2.  (1.)  It  shall   be  lawful   for  one  of  Her  Majesty's  Principal  Power  to 
Secretaries  of  State,  if  he  shaU  think  fit,  from  time  to  time,  on  the  ^n'^^fi-om  ^ 
application  of  the  owner,  agent,  or  manager  of  any  slate  mine,^  to  certain 
exempt  such  mine  from  the  general  rule  contained  in  sub-section  two  Xuf^To' 
of  section   twenty-three^   of  the   Metalliferous  Mines  Regulation  the  use  of 
Act,  1872,  with  respect  to  the  use  of  gunpowder  or  other  explosive  ®*^  ogives. 
substances,  or  any  portion  of  such  rule. 

(2.)  The  application  shall  be  transmitted  by  the  owner,  agent, 
or  manager  to  the  inspector  of  the  district,   and  the  requirements 
of   sections   twenty-four   and    twenty-eight^    of  the  Metalliferous  35  &  sc.  Vict. 
Mines  Regulation  Act,   1872,  as  to  the  posting  of  any  proposed 
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special  rule  shall  extend  to  any  snch  application  :  Provided  that  the 
exemption  shall  not  come  into  force  until  granted  by  the  Secretary 
of  State. 

(8.)  The  Secretary  of  State  may  at  any  time  revoke  such 
exemption,  but  such  revocation  shall  not  come  into  force  until 
written  or  printed  notice  thereof  has  been  posted  up  at  the  mine  for 
twenty-four  hours. 

(4.)  A  list  of  the  exemptions  granted  or  revoked  under  this  Act 
shall  be  set  forth  by  the  inspector  of  the  district  in  his  annual 
report. 

1  A  slate  mine  worked  by  nndergroand  workings  by  levels  has  been  held  to 
be  a  mine  within  the  Met.  Mines  Reg.  Act,  1872 :  Sim  r.  Evans,  23  W.  R.  730. 
a  Ante,  p.  707. 
»  Ant£,  pp.  710,  712. 


THE  METALLIFEROUS  MINES  (ISLE    OF  MAN) 

ACT,  1891. 

(54  ^  55  Vict.  c.  47.) 

An  Act  to  amend  the  Metalliferous  Mines  Begulation  Act, 
1872,  in  its  application  to  the  Isle  of  Man. 

[5th  August,  1891.] 

35  &  36  Vict.    Whereas  it  is  expedient  to  amend  the  Metalliferous  Mines  Begula- 
^'  ^^'  tion  Act,  1872,  (herein-after  referred  to  as  the  principal  Act) 

in  its  application  to  the  Isle  of  Man  : 

Application         1.  In  the  application  of  the  principal  Act  to  the  Isle  of  Man  the 
i'l  ^^f^Man      following  modifications  shall  be  made  in  addition  to  those  mentioned 

in  section  forty-three  ^  of  the  principal  Act : 

(1.)  The  expression  ''  court  of  summary  jurisdiction"  shall  mean 
a  high  bailiff  or  two  justices  of  the  peace  : 

(2.)  The  expression  "Summary  Jurisdiction  Acts"  shall  mean  the 
Act  of  Tynwald,  the  short  title  of  which  is  the  Petty  Sessions 
Act,  1864,  and  any  Acts  for  the  time  being  in  force  amending 
the  same  : 

(3.)  An  appeal  from  a  decision  given  or  conviction  made  by  a 
court  of  summary  jurisdiction  shall  be  made  in  oonformitv 
with  the  Summary  Jurisdiction  Acts,  but  no  general  appeal 
shall  be  allowed  except  in  the  case  in  which  an  appeal  to  the 
court  of  general  or  quarter  sessions  is  allowed  under  section 
thirty-two*  of  the  principal  Act : 
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(4.)  Section  thirty-four  ^  of  the  principal  Act  shall  apply  to  the 
Isle  of  Man  as  well  as  to  the  United  Kingdom  : 

(5.)  Any  prosecution  in  respect  of  an  offence  punishable  on  sum- 
mary conviction  nnder  the  principal  Act,  other  than  a  prosecu- 
tion against  an  owner  or  agent  of  a  mine,  may  be  in  the  name 
of  an  inspector  or  of  a  superintendent  or  inspector  of  police  or 
of  a  person  injured  or  aggrieved,  and  in  any  such  prosecution 
the  owner  of  the  mine  shall,  as  to  any  offence  in  relation  to  his 
mine,  be  deemed  to  be  the  pereon  aggrieved. 

»  A)de,  pp.  719,  720. 
«  Afite,  pp.  714,  715. 
»  -4//^',  p.  716. 

2.  This  Act  may  be  cited  as  the  Metalliferous  Mines   (Isle  of  Short  title 
Man)  Act,  1891,  and  shall  be  construed  as  one  with  the  principal   and  construc- 
Act. 


Sect.  3.— QUARRIES. 

THE  QUARRY  (FENCING)  ACT,   1887. 

(50  <k  51  VicL  c.  19.) 

An  Act  to  provide  for  the  Fencing  of  Quarries. 

[19th  July,  1887.] 

Whereas  it  is  expedient  to  provide  for  the  fencing  of  quarries  in 
England  and  Wales : 

1.  This  Act  may  be  cited  as  the  Quarry  (Fencing)  Act,  1887.  short  title. 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  Commence- 
January,  1888.  mentofAct. 

8.  Where  any  quarry  dangerous  to  the  public  is  in  open  or  unin-  Fencing  of 
closed  land,  within  fifty  yards  of  a  highway  or  place  of  public  resort  ^^arnes. 
dedicated  to  the  public,  and  is  not  separated  therefrom  by  a  secure 
and  sufficient  fence,  it  shall  be  kept  reasonably  fenced  for  the  preven- 
tion of  accidents,  and  unless  so  kept  shall  be  deemed  to  be  a  nuisance 
liable  to  be  dealt  with  summarily  in  manner  provided  by  the  Public 
Health  Act,  1875. 

4.  In  this  Act—  Interpreta- 

The  term  "  quarry  "  includes  every  pit  or  opening  made  for  the  ^^<>°- 
purpose  of  getting  stone,  slates,  lime,  chalk,  clay,  gravel,  or 
sandy  but  not  any  natural  opening. 

5.  This  Act  shall  not  extend  tp  Scotland  and  Ireland.  Extent  of  Act. 

46—2 
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THE   QUARRIES   ACT,  1894. 


[chap.  XXIV. 


Application 
of  Act. 


Application 
to  quarries  of 
certain  pro- 
visions of 
35  &  36  Vict, 
c.  77, 

38  &  39  Vict, 
c.  39 

54  &'55  Vict, 
c.  47. 


THE   QUARRIES  ACT,   1894. 

(57  <t  68  Vict  c.  42.) 

An  Act  to  provide  for  the  better  Regulation  of  Quarries. 

[25th  August,  1894.] 

1.  This  Act  shall  apply  to  every  plao^  (not  being  a  mine)  in 
which  persons  work  in  getting  slate,^  stone,  coprolites,  or  other 
minerals,^  and  any  part  of  which  is  more  than  twenty  feet  deep,  and 
every  snch  place  is  in  this  Act  referred  to  as  a  quarry '  under  this 
Act. 

1  A  slate  mine  worked  by  nndergronnd  workings  by  means  of  levels  was  held 
to  be  a  mine  within  the  Met.  Mines  Reg.  Act,  1872  :  Sim  v.  Evans,  23  W.  R. 
730. 

3  Furnace  slag  deposited  in  a  heap  is  not  a  "mineral/*  nor  is  the  place  of 
deposit  a  *'  quarry,"  within  this  section  :  Scott  r.  Mid.  R.  Co.,  13  T.  L.  R.  398. 
Gravel  and  sand  are,  however,  "  minerals"  within  this  section  :  Scott  tr.  Mid.  R. 
Co.,  1901,  1  K.  B.  317.  And  the  place  from  which  they  are  taken  is  a  "quarry  " 
within  this  section  ;  and  is  so  none  the  less  because  it  is  a  place  in  which  work- 
men are  engaged  "  in  the  course  of  working  the  railway  "  within  s.  6  of  the 
Reg.  of  Railways  Act,  1871 :  ib, 

2.  (1.)  The  provisions  of  the  Metalliferous  Mines  Regulation 
Acts,  1872  and  1875,  and  the  Metalliferoas  Mines  (Isle  of  Man) 
Act,  1891,  specified  in  the  schedule  to  this  Act,  shall,  subject  to 
the  modifications  therein  specified,  apply  io  the  case  of  every 
quarry  under  this  Act  in  like  manner  as  they  apply  in  the  case  of 
a  mine. 

(2.)  The  inspectors  under  the  Metalliferous  Mines  Regulation 
Acts,  1872^  and  1875,  shall  be  inspectors  of  the  quarries  under 
this  Act. 

(3.)  In  the  appointment  of  such  inspectors  in  Wales  and  Mon- 
mouthshire amoDg  candidates  equally  qualified  persons  having  a 
knowledge  of  the  Welsh  language  shall  be  preferred. 

»  See  Scott  v.  Mid.  R.  Co.,  1901,  1  K.  B.  317. 
>  See  s.  15,  ante,  p.  700. 


Modifications       8.  In  the  application  of  the  Factory  and  Workshop  Acts,  1878  to 
of  application   [891,  and  of  any  future  Act  amending  the  same,  to  quarries  under 

Acts  to  this  Act,  the  following  modifications  shall  be  made  : — 

quarries.  /    v    t  i  ^  n     »       .  i 

(a,)  In  every  such  quarry  the  powers  of  the  inspectors  under 
those  Acts  shall  be  transferred  to  and  exercised  by  the 
inspectors  under  the  Metalliferous  Mines  Regulation  Acts, 
1872  and  1875 : 


SECT.  8.]  THB   QUABRIBS  AOT,  1894.  726 

(b.)  Sections  thirty-one  and  thirty-two  of  the  Factory  and  Workshop 
Act,  1878,  shall  not  apply  to  any  such  quarry  : 

(c.)  Nothing  in  section  fifty-eight  of  the  Factory  and  Workshop 
Act,  1878,  shall  prevent  the  employment  in  any  such  quarry 
of  young  persons  in  three  shifts  for  not  more  than  eight  hours 
each.^ 

^  These  Fact,  and  Work.  Acts  are  now  repealed  :  see  Fact,  and  Works.  Act, 
1901,  sch.  7  ;  see  post,  pp.  729,  730. 

4.  This  Act  shall  come  into  operation  on  the  first  day  of  January,  Ocmmence- 
one  thousand  eight  hundred  and  ninety-five.  ™®^  ^     °  ' 

5.  This  Act  may  be  cited  as  the  Quarries  Act,  1894.  Short  title. 


SCHEDULE, 

Provisions  of  MetaUjIperous  Mines  Acts  applied  to  Section  2. 

Quarries. 

Metalliferom  Mines  Regulation  Act,  1872    (35    <k   36  Vict.  c.  77). 
Section  nina 

Section  eleven,  with  the  substitution  of  the  word  "explosive" 
for  the  word  "  powder." 

Sections  fifteen  to  eighteen. 

Sections  twenty  to  twenty-two. 

Sections  twenty-four  to  forty. 

In  section  forty-one,  the  definitions  of  "  owner  "  and  "  agent," 
and  the  definition  of  "court  of  summary  jurisdiction,"  so 
far  as  it  relates  to  Scotland. 

Sections  forty-two  and  forty-three. 
Metalliferous  Mines  Regulation  Act,  1875    (38    A  39  Vict  c.  39). 

Section  one,  except  the  proviso. 
Metalliferous  Mines  {Isle  of  Man)  Act,  1891  (54  Jk  55  Vict.  c.  47) 

Section  one. 


726 


NOTICE   OF  ACCIDENTS   ACT,   1906.         [CHAP.  XXIV. 


Annual 
returns  of 
accidents  in 
mines  and 
quarries. 

50  &  51  Vict. 
c.  58. 

38  &  39  Vict, 
c.  39. 


Notices  of 
accidents  in 
mines  and 
quarries. 


Sect.  4.— NOTICE  OP  ACCIDENTS. 

NOTICE  OF  ACCIDENTS  ACT,  1906. 

(6  Ed.  7,  c,  53.) 

An  Act  to  amend  the  law  relating  to  Betums  and  Notifications 
of  Accidents  in  Mines,  Quarries,  Factories,  and  Work- 
shops, and  under  the  Notice  of  Accidents  Act,  1894. 

[21st  December,  1906.] 

1.  Section  thirty-three  of  the  Coal  Mines  Eegnlation  Act,  1887, 
and  section  one  of  the  Metalliferous  Mines  Regulation  Act,  1875 
(both  in  its  application  to  metalliferous  mines  and  in  its  application 
to  quarries),  shall  be  read  as  if  the  matters  to  be  specified  in  the 
returns  to  be  given  under  those  sections  respectively  included  a 
statement  containing  such  particulars  as  the  Secretary  of  State  may 
prescribe  of  all  accidents  which  occnrred  in  or  about  the  mine  or 
qnarry  during  the  year  to  which  the  return  relates,  and  disabled  for 
more  than  seven  days  any  person  employed  in  or  about  the  mine  or 
quarry  from  working  at  his  ordinary  work. 

2.  (1.)  Section  thirty-five  of  the  Coal  Mines  Regulation  Act, 
1887,  shall  be  read  as  if  the  following  sub-section  were  substituted 
for  sub-section  (1)  of  that  section  : — 

"(a.)  Where,  in  or  about  any  mine  to  which  this  Act  applies 
whether  above  or  below  ground,  any  accident  occurs  which 
either — 
"  (i.)  causes  loss  of  life  to  any  person  employed  in  or 

about  the  mine  ;  or 
"  (ii.)  causes  any  fracture  of  the  head  or  of  any  limb,  or 
any  dislocation  of  a  limb,  or  any  other  serioas 
personal  injury  to  any  person  employed  in  or 
about  the  mine ;  or 
"  (iii.)  is  caused  by  any  explosion  of  gas  or  coal  dust,  or 
any  explosive,  or  by  electricity,  or  by  ovei^ 
winding,  or  by  any  other  such  special  cause  as 
the  Secretary  of  State  specifies  by  order,  and 
causes  any  personal   injury  whatever  to  any 
person  employed  in  or  about  the  mine, 
the  owner,  agent,  or  manager  of  the  mine  shall  forthwith 
send  notice  in  writing  of  the  accident,  and  of  any  loss  of 
life  or  personal  injury  caused  thereby,  to  the  inspector  of 
the  district,  in  such  form  and   accompanied  by  such 
particulars  as  the  Secretary  of  State  prescribes." 
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(2.)  The  same  sab-section  shall  be  sabstituted  for  so  mach  of 
section  eleven  of  the  Metalliferous  Mines  Act,  1872,  as  is  repealed  35  &  36]Yict. 
by  this  Act,  both  as  respects  the  application  of  that  section  to  ^*  ^^' 
metalliferoas  mines  and  as  respects  its  application  to  quarries. 

8.  Where  any  line  or  siding,  not  being  part  of  a  railway  within  Application 

the  meaning  of  the  Railway  Employment  (Prevention  of  Accidents)  ^^^^^^^^ 

Act,  1900,  is  used  in  connection  with  a  mine  or  quarry,  the  provi-  connection 

sions  of  the  Coal  Mines  Regulation  Acts,  1887  to  1896,  and  of  the  ^^^  ^^^ 

Metalliferous  Mines  Regulation  Acts,  1872  and  1875,  as  respectively  gg  ^  g^  yi^x 

amended  by  this  Act  with  respect  to  returns  and  notification  of  c.  27. 
accidents  shall  have  effect,  so  far  as  regards  accidents  to  persons 
employed  by  or  on  behalf  of  the  owner  of  the  mine  or  quarry,  as  if 
the  line  or  siding  were  part  of  the  mine  or  quarry. 

5.  (1.)  If  the  Secretary  of  State  considers  that,  by  reason  of  the  Power  to 
risk  of  serious  injury  to  persons  employed,   it  is  expedient  that  ^f^nsosto 
notice  should  be  given  under  this  Act  in  every  case  of  any  special  notice  of 
class  of  explosion,  fire,  collapse  of  buildings,  accidents  to  machinery  ^^^^!^^ 
or    plant,  or  other  occurrences   in  a   mine  or   quarry,  .  .  .  the  occurrences. 
Secretary  of  State  may  by  order  extend  the  provisions  of  this  Act 
requiring  notice  of  accidents  to  be  given  to  an  inspector  to  any  such 
class  of  occurrences,   whether  personal  injury  or  disablement  is 
caused  or  not,  and,  where  any  such  order  is  made,  the  provisions  of 
this  Act  shall  have  effect  as  extended  by  the  order. 

(2.)  The  Secretary  of  State  may  by  any  such  order  allow  the 
required  notice  of  any  occurrence  to  which  the  order  relates,  instead 
of  being  sent  forthwith,  to  be  sent  within  the  time  limited  by  the 
order.^ 

^  An  order  was  made  under  this  section  on  22nd  December,  1906. 

7.  (1.)  The  enactments  mentioned  in  the  schedule  to  this  Act  are  Repeal, 
hereby  repealed  to  the  extent  specified  in  the  third  column  of  that  construction, 
schedule.  J^le^  ^ 

(2.)  This  Act  may  be  cited  as  the  Notice  of  Accidents  Act,  1906, 
and  shall  come  into  operation  on  the  first  day  of  January,  nineteen 
hundred  and  seven,  but  the  Secretary  of  State  may  appoint  a  later 
date  (not  being  later  than  the  first  day  of  January,  one  thousand 
nine  hundred  and  eight)  for  any  special  provision  of  the  Ace  to 
come  into  operation,  and,  if  a  later  date  is  so  appointed,  that  special 
provision  shall  not  come  into  operation  until  that  later  date. 
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.NOTICE   OF  AOCIDBNTS   ACT,    1906.         [cHAP.  XXIV. 


SCHEDULE. 


Enactments  Repealed. 


Session  and 
Chapter. 


:i6  &  36  Vict 
c.  77. 


dO  &  51  Vict. 

c.  58. 


Short  Title. 


The   Metalliferoufi  Mines 
Begulation  Act,  1872. 


The  Coal  Mines   Regula- 
tion Act,  1887. 


Extent  of  Kepeal. 


Section  eleven  from  the 
beginning  to  "injured 
respectivdy." 

Section  thirty-five,  sub- 
section one. 


CEAPTER  XXV. 

FACTORY  AND  WORKSHOP,  TRUCK,  EMPLOYERS  AND 
WORKMEN,  EMPLOYERS'  LIABILITY,  AND  WORK- 
MENS  COMPENSATION  ACTS. 

(a)  Factory  and  Workshop  Act. 

Under  the  Factory  and  Workshop  Act,  1901,  *'  non-textile  statutory 
factories  "  include  (1)  works  for  making  earthenware  or  china,  ^^n-tStile 
except  bricks  and  tiles,  not  being  ornamental  tiles  :  (2)  blast  factories " 
or  other  furnaces  or  premises,  where  the  process  of  smelting  "  workshops. 
or  otherwise  obtaining  any  metal  from  the  ores  is  carried  on  : 
(3)  copper  mills :  (4)  mills  or  premises,  where  any  process  is 
carried  on  for  converting  iron  into  malleable  iron,  steel,  or  tin 
plate,  or  for  otherwise  making  or  converting  steel ;  and 
(5)  iron  foundries,  copper  foundries,  brass  foundries,  and  other 
premises*  where  the  process  of  founding  or  casting  metal  is 
carried  on,  except  where  such  process  is  carried  on  by  not 
more  than  five  persons,  and  as  subsidiary  to  the  repair  and 
completion  of  some  other  work.^  And  ''  non-textile  factories 
and  workshops "  include  (1)  "  quarries,  that  is  to  say,  any 
place,  not  being  a  mine,  in  which  persons  work  in  getting  slate, 
stone,  coprolites,  or  other  minerals ;  "  and  (2)  **  pit  banks, 
that  is  to  say,  any  place  above  ground  adjacent  to  the  shaft  of 
a  mine,  in  which  place  the  employment  of  women  is  not  regu- 
lated by  the  Goal  Mines  Beg.  Act,  1887,  or  the  Met.  Mines 
Beg.  Act,  1872,  whether  such  place  does  or  does  not  form  part 
of  the  mine  within  the  meaning  of  those  Acts."^  The  applica- 
tion of  the  Factory  and  Works  Act,  1901,  to  quames  is,  how- 
ever, subject  to  the  provisions  of  the  Quarries  Act,  1894,  which 
have  been  abeady  stated.^ 

1  S.  149,  sch.  6,  part  1.  to  slate  quarries  worked  in  the  open 

>  S.  149,  sch.  6,  part  2  ;  Ck>al  Mines  air  (Kent  v,  Astley,  L.  R.  5  Q.  B.  19), 

Beg.  Act,  1887,  s.  83.    As  to  the  Regn-  or  to  works  in  the  open  air  for  the 

lation  Acts,  see  afUHj  pp.  620 — 630,  manufactnre  of   cement  from  chalk 

696—697.    yhe.  Factory  Act,  30  &  31  and  mud  (ttedgrave  v.  Lee,  9  lb,  363), 

Vict,  c.  103  (repealed),  did  not  apply  *  Ante,  p.  724. 
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FACTOEY  AND  W0EK8H0P   ACT — TEUCK  ACTS.        [CHAP.  XXT. 


Provision  B 
of  Act. 


Application 

of  Act — 

statutory 

meanings  of 

"  artificer  " 

and 

"  employer." 


The  provisions  of  the  Act  as  to  meal  hours  do  not,  in  the 
case  of"  women,"  "  young  persons,"  and  **  children,"  apply  to 
blast  furnaces  or  iron  mills.^  Its  provisions  as  to  working  over- 
time on  incomplete  processes  apply  to  iron  mills  in  which  male 
young  persons  are  not  employed  during  any  part  of  the  night* 
Its  provisions  as  to  the  employment  of  male  young  persons  of 
fourteen  years  and  upwards  during  the  night  only  apply  to 
blast  furnaces  and  iron  mills,  if  the  employment  is  in  accordance 
with  specified  conditions.®  And  it  makes  unlawful  the  emplo}*- 
ment  of  girls  under  the  age  of  sixteen  years  in  the  making  or 
finishing  of  bricks  or  tiles,  not  being  ornamental  tiles ;  or  in 
the  making  or  finishing  of  salt.^ 

(fi)  Truck  Acts. 

The  Truck  Act,  1831,  applies  to  persons  employed  in  or 
about  the  making,  casting,  converting,  or  manufacturing  of 
iron  or  steel,  or  any  parts,  branches,  or  processes  thereof ;  or 
in  or  about  the  working  or  getting  of  any  mines  of  coal,  iron- 
stone, limestone,  or  salt  rock ;  or  in  or  about  the  working  or 
getting  of  stone,  slate,  or  clay  ;  or  in  the  making  or  preparing 
of  salt,  bricks,  tiles,  or  quarries ;  or  in  or  about  the  making  or 
otherwise  preparing  of  any  porcelain,  china,  or  earthenware, 
or  any  parts,  branches,  or  processes  thereof.^  The  Truck  Am. 
Act,  1887,  extends®  this  definition  to  all  "  workmen"  within 
the  meaning  of  section  10  of  the  Emp.  and  Work.  Act,  1875.'^ 
The  word  "  artificers "  means  all  workmen,  labourers,  and 
other  persons  employed  in  or  about  the  trades  and  occupations 
specified  in  the  Truck  Act,  1831 ;  and  also  all  workmen  to  whom 
its  application  is  extended  as  above  mentioned.^  And  the 
word  ** employers"  means  all  masters,  bailififs,  foremen, 
managers,  clerks,  and  other  persons  engaged  in  the  hiring, 
employment,  or  superintendence  of  the  labour  of  an}*^  such 
artificers.^ 


1  s.  40. 

2  S.  51. 
8  S.  54. 

4  S.  77.  As  to  the  statutory  mean- 
ings of  "woman,"  ** young  person," 
and  "child,"  see  s.  156.  As  to  the 
application  of  the  Employment  of 
Children  Act,   1903,  see  s.  9  of  the 


latter  Act. 

6  S.  19. 

0  S.  2. 

T  See  poftj  p.  733. 

8  Truck  Act,  1831,  s.   25 ;    Track 
Am.  Act,  1887,  s.  2. 

•  Truck  Act,  1831,  s.  25. 
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In  contracts  for  the  hiring  of  ''artificers"  wages  mast  be  Pajmentof 
made  payable  in  the  current  coin  of  the  realm  or  in  bank-  ^"^^^^ 
notes ;  ^  and  the  contracts  must  not  contain  any  stipulation  as 
to  the  manner  of  expending  them.^  And  wages  must  be  paid  in 
coin  or  bank-notes ;  and  wages  not  so  paid  may  be  recovered.^ 
And  when  by  agreement,  custom,  or  otherwise,  a  "  workman  " 
is  entitled  to  an  advance  on  account  of  wages,  no  deduction 
may  be  made  for  poundage,  discount,  or  interest/  And  in  an 
action  for  wages  no  set-off  is  allowed  for  goods  supplied  by  the 
"employer;"*^  and  no  "employer"  has  any  right  of  action 
against  his  "  artificer "  for  goods  supplied  on  account  of 
wages.^  And  if  the  "  artificer,"  or  his  wife  or  children  become 
chargeable  to  the  parish,  the  overseers  may  recover  any  wages 
earned  within  three  months,  and  not  paid  in  coin  or  bank- 
notes.'' But  these  provisions  do  not  invalidate  the  payment 
of  wages  in  drafts  payable  to  bearer  on  demand,  if  the 
**  artificer  "  consents.^ 

As  exceptions  from  the  operation  of  the  Acts,  it  is  provided  Deductions. 
that  an  "employer"  or  his  agent  may  supply,  or  contract  to 
supply,  to  an  "  artificer  "  any  medicine,  or  medical  Httendance, 
or  any  fuel,  or  any  materials,  tools,  or  implements  for  mining 
purposes ;  and  may  demise  to  him  the  whole  or  any  part  of 
any  tenement  at  any  rent  to  be  thereon  reserved;  and  may 
advance  to  him  any  money  for  contribution  to  a  friendly 
society  or  savings  bank,  or  for  his  relief  in  sickness,  or  for 
the  education  of  his  children.  And  corresponding  deductions 
may  be  made,  or  contracted  to  be  made,  from  the  wages  of  the 
"artificer,"  if  they  are  not  excessive  in  amount,  and  if  the 
contract  for  them  is  in  writing  and  signed  by  the  "  artificer."  * 
Where  a  deduction  is  made  for  education,  the  workman,  on 
sending  his  child  to  a  State-inspected  school,  is  entitled  to 
have  the  school  fees  paid  at  the  same  rate  and  to  the  same 
extent   as   the   other   workmen   from   whose   wages   the  like 

»  8s.  1—8,  inclusive.  «  Truck  Act,  1831,  s.  6. 

2  S.  2  ;  Truck  Am.  Act,  1887,  s.  6.  t  s.  7. 

»  Truck  Act,  1831,  ss.  3,  4 ;  Truck  s  g.  g. 

Am.  Act,  1887,  8.  10.  o  Seess.  23  and  24  of  Truck  Act,  1831. 

<  Truck  Am.  Act,  1887,  s.  3.  See  Pillar  v,  Llynvi,  &c.,  Co.,  L.  R. 

s  Truck  Act,  1831,  s.  5  ;  Truck  Am.  4  C.  P.  762. 
Act,  1887,  8.  5, 
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TRUCK  ACTS. 


[CEUP.  XXV. 


Penalties. 


Illegal  con- 
tracts, &c., 
under  other 
Acts. 


Decisions  as 
to  **  artificer. 


»» 


deduction  is  made.^  No  deduction  from  wages  may  be  made 
for  sharpening  or  repairing  tools,  except  by  agreement  not 
forming  part  of  the  condition  of  hiring.^  All  deductions  for 
education,  medicine,  medical  attendance,  or  tools,  must  be 
audited  at  least  once  a  year  by  two  auditors  appointed  by  the 
workmen.^  Deductions  in  respect  of  fines,  or  materials  supplied, 
except  under  specified  conditions,  are  prohibited.^ 

An  *•*  employer,"  who  enters  into  contracts  or  makes  pay- 
ments declared  illegal  bj*,  or  otherwise  contravenes,  the  Truck 
Acts,  is  liable  to  penalties ;  and  if  the  offence  is  committed  by 
an  agent  of  the  employer,  or  by  any  other  person,  such  agent 
or  other  person  is  similarly  liable.^ 

A  contract  or  payment  which  is  illegal  under  the  prior  Truck 
Acts,  or  which  affects  the  provisions  of  the  Coal  Mines  Reg. 
Acts  as  to  payment  according  to  weight,  is  not  made  lawful 
by  the  Truck  Act,  1896.* 

Where  a  person  contracts  to  load  ironstone  at  so  much  per 
ton,  but  without  any  stipulation  for  his  own  personal  labour ; 
and  he  employs  men  to  do  the  work  under  him,  and  froui 
time  to  time  works  personally;  he  is  not  an  "artificer."'^ 
And  where  a  labourer  enters  into  a  contract  to  make  as  many 
bricks  as  the  employer  requires,  on  the  terms,  that  the 
employer  shall  find  clay  and  all  materials,  and  the  labourer 
all  the  labour,  and  that  the  payment  shall  be  108.  6^.  per 
thousand ;  and  the  labourer  does  part  of  the  work  himself,  and 
employs  others  to  do  the  rest;  he  is  not  an  "artificer."®  But 
a  collier  emploj^ed  to  get  coal  from  a  mine  at  so  much  a  ton, 
and  having  liberty  to  employ  other  men  to  assist  him,  is  an 
**  artificer,"  if  by  his  contract  he  is  bound  to  give  his  personal 
labour  in  the  performance  of  the  work.®  **  Butty  colliers,""* 
who  are  boimd  to  work  personally,  and  who  do  so  work,  are 
**  artificers."  "  But  **  butty  colliers,"  who  bind  themselves 
not  for   mere  labour,  but  for  the  result  of  labour,  are   not 


»  Truck  Am.  Act,  1887,  s.  7. 
a  S.  8. 
»  S.  9. 

*  Truck  Act,  1896,  ss.  1,  3. 
«  Truck  Act,  1831,  s.  9  ;  Truck  Am. 
Act,  1887,  ss.  11,  12. 
«  S.  8  of  latter  Act. 


7  Sharman  v.  Sanders,  13  C.  B.  166. 
Cf .  Riley  r.  Warden,  2  Ezch.  59. 

"  Ingram  r.  Barnes,  7  K.  &  B.  115. 

9  Weaver  v,  Floyd,  21  L.  J.  Q.  B. 
151.    See  also  Ingram  r.  Barnes,  tvp. 

w  See  aiUe^  p.  677,  n.*. 

u  Bowers  v.  Lovekin,  6  E.  dc  B.  bS4. 
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"  artificers."^  It  is  questionable  whether  a  labourer,  who  is 
employed  to  make  a  cutting  on  a  railway,  and  who  for  that 
purpose  removes  clay  which  is  used  for  making  bricks,  is 
employed  "in  or  about  the  working  or  getting  of  clay  "  within 
the  Truck  Act,  1881. ^ 

In  order  to  bring  a  contract  for  the  supply  of  materials   l>eci8ion8  as 

°  rr  ^  ^Q  deductions. 

within  the  exceptions  from  the  Act,  it  must  be  a  contract  of 
sale,  and  not  a  mere  contract  of  hiring.®  But  the  amount 
to  be  deducted  in  respect  of  each  head  of  deduction  need  not 
be  specified  in  the  contract.*  And  where  a  contract  allowed  a 
deduction  for  medicine  and  medical  attendance ;  and  by  the 
practice  of  the  mine  in  question  6d.  a  week  was  paid  by  each 
miner  towards  a  club  kept  by  the  employer  for  the  purpose  of 
providing  medicine  and  medical  attendance  for  such  miners  as 
required  them ;  the  employer  was  held  entitled  to  deduct  that 
amount.^ 

The  Secretary  of  State  has  power  under  the  Truck  Act,  Exemptions. 
1896,  to  grant  exemptions  from  its  provisions.^ 

(y)  Employers  and  Workmen  Act 

For  the  purposes  of  the  Empl.  and  Workmen  Act,  1875,  ^™Pj-l*°^ 
which  regulates  disputes  between  employers  and  workmen,  1875.  ' 
**  workman  "  includes  any  miner,  whether  under  or  above  the 
age  of  twenty-one  years,  who  has  entered  into  or  works  under 
a  contract  with  an  employer,  express  or  implied,  oral  or  in 
writing,  being  a  contract  ot  service  or  a  contract  personally  to 
execute  any  work  or  labour.''  Where  a  mine  owner  enters 
into  an  agreement  with  a  contractor  to  do  work  at  a  mine ;  and 
tlie  contractor  employs  workmen ;  it  is  frequently  difficult  to 
determine  whether  a  person  employed  is  a  "workman"  as 
between  himself  and  the  mine  owner.® 


>  Sleeman  r.  Barrett,  2  H.  &  C.  934. 

2  See  Riley  r.  Warden,  2  Exch.  59. 

8  Cutts  r.  Ward,  L.  R.  2  Q.  B.  357. 
Wooden  "sprags"  for  propping  up  a 
mine  were  in  the  same  case  held  to 
be  '*  materials." 

*  Cutts  r.  Ward,  L.  R.  2  Q.  B.  357. 

»  /*. 

^  See  8.  9.  An  exemption  order  was 
made  on  July  30th,  1897. 


7  S.  10. 

^  He  was  held  so  to  be  in  Brown  r. 
Butterley  Co.,  53  L.  T.  964.  Otherwise 
in  Marrow  r.  Flimby,  &c.,  Co.,  1898, 2 
Q.  B.  688,  and  Fitzpatrick  v.  Gvans, 
1901,  1  K.  B.  756,  1902,  1  K.  B.  505. 
The  Acts  20  Geo.  2,  c.  19 ;  6  Geo.  3, 
c.  25 ;  and  4  Geo.  4,  c.  34,  with  the 
Mast,  and  Serv.  Act,  1867  (30  &  31 
Vict.  c.  141),  which  formerly  regulated 
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Statutory 
measings  of 
"employer," 
*' workman," 
&c. 


Remedy  for 

personal 

injury. 


(8)  Employers*  Liability  Act. 

For  the  purposes  of  the  Empl.  Liability  Act,  1880,  unless 
the  context  otherwise  requires,  the  following  words  or  expres- 
sions have  or  include  the  following  meanings : — **  Person  who 
has  superintendence  entrusted  to  him  "  means  a  person  whose 
sole  or  principal  duty  is  that  of  superintendence,  and  who  is 
not  ordinarily  engaged  in  manual  labour.  "Employer" 
includes  a  body  of  persons  corporate  or  unincorporate.  And 
**  workman  "  means  any  person  to  whom  the  Empl.  and  Work- 
men Act,  1875,  applies.^ 

Where  personal  injury  is  caused  to  a  "  workman  "  by  reason 
of  any  defect  in  the  condition  of  the  ways,  works,  machinery, 
or   plant    connected    with    or   used    in   the   business  of    the 
"  employer,"  such  **  workman  "  ;  or  in  case  the  injury  results 
in  death,  his  legal  personal  representatives,  and  any  persons 
entitled  in  case  of  death ;  have  the  same  right  of  compensation 
and  remedies  against  the  ''  employer,"  as  if  the  workman  had 
not  been  a  workman  of  nor  in  the  service  of  the  employer,  nor 
engaged  in  his  work.     But  a  workman  is  not  entitled  to  this 
right,  unless  the  defect  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  the  '*  employer,"  or  of 
some  person  in  his  service,  and  entrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  machinery,  or  plant  were  in 
proper   condition.^     A  similar   right  exists,  where   personal 
injury  is  caused  by  reason  of  the  negligence  of  any  pereon  in 
the  service  of  the  **  employer,"  who  has  any  **  superintendence 
entrusted  to  him,"  whilst  in  the  exercise  of  such  superin- 
tendence ;  or  by  reason  of  the  negligence  of  any  person  in  the 
service  of  the  **  employer,"  to  whose  orders  or  directions  the 
**  workman  "  at  the  time  of  the  injury  was  bound  to  conform, 
and  did  conform,  where  such  injury  resulted  from  his  having 
so  conformed.     And  a  similar  right  exists,  where  personal 
injury  is  caused  by  reason  of  the  act  or  omission  of  any  person 
in  the  service  of  the  "  employer  "  done  or  made  in  obedience 


disputes  arising  out  of  contracts  be- 
tween mine  owners  and  miners,  are 
now  repealed  :  see  38  &  39  Vict.  c.  86, 
8.  17,  itself  now  repealed.  As  to 
frauds  by  persons  engaged    in    iron 


manufactories,  see  22  Geo.  2,  c.  27: 
and  17  Geo.  3,  c.  56. 

1  S.  8  :  see  ante,  p.  733. 

8  Ss.  1,  2  :  see  McGlflSn  r.  Palmers. 
&c.,  Co.,  10  Q.  B.  D.  5. 


r 
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to  the  rules  or  bye-laws  of  the  "  employer/'  or  in  obedience  to 
particular  instructions  given  by  any  person  delegated  with  the 
anthority  of  the  "employer."  But  a  "workman"  is  not 
entitled  to  the  last-mentioned  right,  unless  the  injury  resulted 
from  some  impropriety  or  defect  in  the  rules,  bye-laws,  or 
instructions  in  question ;  and  where  a  rule  or  bye-law  has  been 
approved,  or  accepted  as  a  proper  rule  or  bye-law,  by  a 
Secretary  of  State  or  the  Board  of  Trade  or  any  other  Govern- 
ment department  under  any  Act  of  Parliament,  it  is  not  an 
improper  or  defective  rule  or  bye-law.  Nor  is  a  "workman  " 
entitled  to  any  of  such  rights,  where  he  knew  of  the  defect  or 
negligence  which  caused  his  injury,  and  failed  within  a  reason- 
able time  to  give,  or  cause  to  be  given,  information  to  the 
"employer,"  or  some  person  superior  to  himself  in  the  service 
of  the  "  employer;  "  unless  he  was  aware  that  the  "employer" 
or  such  superior  already  knew  of  such  defect  or  negligence.^ 

However,  the  amount  of  compensation  recoverable  under  Amount  of 
the  Act  must  not  exceed  the  estimated  earnings,  during  the  —procedure, 
three  years  preceding  the  injury,  of  a  person  in  the  same  grade, 
in  the  like  employment,  and  in  the  same  district.^  And  an 
action  is  not  maintainable  unless  notice  of  the  injury  be  given 
within  a  prescribed  time,  and  in  a  prescribed  manner,^  and  the 
action  be  commenced  within  a  prescribed  time.*  And  every 
action  must  be  brought  in  a  County  Court.^     Two  or  more 


'  Ss.  1,  2. 

2  s.  3. 

'  See  ss.  4,  7.  The  notice  must  be 
in  writing  :  Moyle  v,  Jenkins,  8 
Q.  B.  D.  116. 

*  See  88.  4,  7. 

^  S.  6.  This  Act  made  an  impor- 
tant change  in  the  law.  Formerly, 
unless  an  employer  was  guilty 
of  personal  negligence  (Brydon  r. 
Stewart,  2  Macq.  30;  Griffiths  v, 
Gidlow,  3  H.  &  N.  648;  Senior  r. 
Ward,  1  E.  &  E.  385  ;  Ashworth  r, 
Stanwiz,  3  ib.  701 ;  Mellors  r.  Shaw, 
1  B.  &  S.  437),  he  was  free  from  all 
liability  for  the  death  of  or  injury  to 
a  workman  caused  by  the  negligence 
of  a  feUow-workman  ;  the  doctrine  of 
common  employment  applying :  see 
Bartonshill  Goal  Co.  r.  Reid,  3  Macq, 


266,  and  cases  there  cited  ;  Rourke  r. 
White,  &c.,  Co.,  1  C.  P.  D.  556,  2  /ft. 
205.  And  it  was  immaterial,  whether 
the  workman  who  caused  the  Injury 
was  the  person  who  let  the  miners 
down  into,  and  afterwards  brought 
them  up  from,  the  mine  (Bartonshill 
Coal  Co.  V.  Reid,  «uj).  296  ;  Senior  r. 
Ward,  sup.")^  or  was  the  "  under- 
looker  "  of  the  mine  (Hall  r.  Johnson, 
3  H.  &  C.  589)  ;  or  was  the  manager, 
whether  appointed  without  reference 
to  statute  (Wilson  r.  Merry,  L.  R.  1 
Sc.  &  D.  326),  or  appointed  in 
obedience  to  the  Coal  Mines  Reg.  Act, 
1872  (Howells  r.  Landore  Co.,  L.  R.  10 
Q.  B.  62 :  see  ante,  p.  639).  Work- 
men, it  was  held,  did  not  cease  to  be 
fellow- workmen,  because  they  were  not 
all    equal    in    station    or   authority 
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persons  cannot  be  joined  as  plaintififs  in  one  action,  as  the 
causes  of  action  are  several.^ 

Notwithstanding  the  Act  an  employer  is  not  liable  for  the 
neghgence  of  a  person  who,  although  remaining  hiij  general 
servant,  is,  at  the  time  of  the  accident  in  question,  under  the 
orders  and  control  of  another  employer.^  Neghgence  on  the 
part  of  the  workman  killed  or  injured  may  be  pleaded  as  a 
defence  to  an  action  ;^  unless  there  has  been  a  breach  of  a 
statutory  duty  on  the  part  of  the  employer,  as  where  he  fails 
to  observe  a  rule  established  under  the  Goal  Mines  Reg.  Act.^ 
And  a  workman  may  contract  himself  out  of  the  Act,^  but  not 
to  the  extent  of  enabling  the  employer  to  break  a  statutory 
duty.® 

(c)   Workmen's  Compensation  Act. 

Workm.  For  the  purposes  of  the  Workm.  Compensation  Act,  1906, 

Act^^^^  "^^  "  workman,"  it  need  hardly  be  said,  includes  a  miner.^ 


(Wilson  r.  Merry,  ftup.).  And, 
according  to  a  dictum  of  Lord  Chelms- 
ford, civil  freedom  from  liability  for 
injuries  was  not  diminished  by  the 
Reg.  Acts  (Wilson  r.  Merry,  s^cp.  339 
et  seq. :  but  see  the  Sc.  case  of  Edgar 
v.  Law,  10  M.  236  ;  see  ante^  pp.  627 
et  seq.).  However,  even  before  the 
Act,  if  one  member  of  a  partnership 
was  guilty  of  an  act  of  negligence 
causing  death  or  injury  to  a  workman, 
and  the  act  occurred  in  a  matter 
within  the  scope  of  the  partnership 
undertakiog,  all    the    partners  were 


liable  (Ashworth  v.  Stanwix,  3  E.  &  E. 
701  ;  Mellors  t*.  Shaw,  1  B.  &  S.  437). 

1  Carter  v.  Rigby,  1896,  2  Q.  B.  113. 

«  Rourke  r.  White,  &c.,  Co.,  1  C.  P. 
D.  556.  2  ib.  205. 

8  Griffiths  V.  Gidlow,  3  H.  &  N.  648 ; 
Senior  t?.  Ward,  1  E.  &  E.  385. 

*  Baddeley  t.  Granville,  19  Q.  B.  D. 
423  :  see  antey  p.  669. 

*  Griffiths  r.  Dudley,  9  Q.  B.  D.  3.>7. 
°  Baddeley  r.  Granville,  tup.  426. 

427  ;  Netherseal  Coll.  Co.r.  Bourne,  14 
A.  C.  247. 
'  See  s.  13. 
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ABANDONED  MINES.    (See  dual  Mines  Beg.  Acts;  Met,  Mines  Reg.  Acts.) 

ABANDONMENT.      (See    Coal    Miries  Beg.  Acts;   Delay;    Gloucestershire 
Bights  ^c. ;  Met.  Mines  Beg,  Acts.) 
account,  bars  claims  to,  even  where  claimant  has  legal  interest,  121 
non-user,  no  inference  of,  by,  582,  583 

notice  of  intention  to  work,  of,  under  Rail.  &  Wat.  CI.  Acts,  361 
six  .years,  for,  bars  account  by  analogy  to  Stat,  of  Lim.,  121,  122 
working,  of,  by  lessee,  226 

ABBOT'S  WOOD,  536  n.,  650  n. 

ABERCARNE, 

right  of  property  in  mines  and  quarries  in  manor  of,  47  n. 

ABSTRACT  OF  TITLE, 

purchaser  of  mine  or  quarry,  or  share  in,  entitled  to,  186,  187 

share  not  including  interest  in  land  not  entitled  to,  187 
shares  in  cost-book  mine  not  entitled  to,  521 
unless  they  include  interest  in  land,  621 

ABSTRACTION  OF  MINERALS.  (^^Laremy;  Measure  of  Damages;  Trespass.) 

ACCIDENT.    (See  Coal  Mines  Beg.  Acts ;  Dead  Bent ;  JEmployers'  Liability  ; 
Lease;  Met,  Mines  Beg.  Acts  ;  Notice  of  Accidents  Act ;  Boadways.) 

ACCOMMODATION  WORKS,  465.    (See  Bail.  ^-  Wat.  CI.  Acts.) 

ACCOUNT.    (^^>&^  AharuUmment ;  Delay;  Mortgage.) 
co-owner,  against,  114.    (See  Co-^nvner.) 
copyholder,  for  wrongful  workings  by,  85 

form  of  account,  85  n. 
cost-book  company,  against  partner  in,  .506,  507 
death  of  wrong-doer,  right  to  account  not  lost  by,  77,  85,  602 
equitable  owner  of  lease,  not  against,  221 

waste,  against  person  committing,  77 
executor  or  administrator,  against,  77,  85,  602 
expenses  of  working,  &c.,  allowance  for,  590 — 592.    (See  Measure  of 

Damages.) 
forfeited  shares,  of.  in  Stann.  Comp.,  509 
galee,  against,  under  Gloucestershire  Custom,  543 
galee  obliged  to  keep,  542 
how  far  carried  back,  598—600 
interest,  589 

right  to,  may  be  lost  by  delay,  601 
lessee,  against,  221 
licensee,  against,  250 

life  or  years,  for  wrongful  workings  by  tenant  for,  73 
lord  of  manor,  for  wrongful  workings  by,  86 
"  lot,"  of,  under  Derbyshire  Custom,  569 

mortgagee  of  partner  entitled  to,  against  other  partners,  119,  507 
overlying  seam  removed  in  sinking,  as  to  part  of,  399 
parson  or  vicar,  against,  90 
partner,  against,  116, 118, 119 
referee,  taking  of,  by,  588  n. 
relinquishment  of  shares  in  cost-book  comp.,  on,  626 — 628 

M.M.  47 
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relinquished  shares,  of,  in  Stann.  Comp.,  530 

tithe  ore,  of,  575,  578 

toll-tin,  of,  485 

trespass,  in,  where  injured  person  has  right  of  possession,  588 

piojierty,  587,  588 
form  of  order  for,  588  n. 
where  fraud  exists,  599,  KOO 
trustees  to  preserve  contingent  remainders  may  have,  73 
unlawful  user,  no  account  of  profits  for,  403 
whether  action  is  for,  or  for  money  had  and  received,  588  n. 

ACCOUNT-HOUSE  OF  STANNARY  MINE,  512 

ACQUIESCENCE.    (See  Delay.^ 

expenditure,  followed  by,  may  bar  relief, 
against  copyholder,  85 

life  or  years,  tenant  for,  77 
co-owner  liable  to  contribute,  may  render,  114 

cost-book  comp.,  may  render  member  of,  liable  where  purser  borrows,  518 
lessor,  by,  effect  on  breach  of  covenant  to  work  continuously,  225 
licensor,  effect  on  position  of,  under  mere  contract,  244 
nuisance,  effect  on  right  to  restrain,  473 

partner,  may  render,  liable  in  respect  of  negotiable  instruments,  125 
remainderman  or  reversioner,  may  bar  relief  against,  78 
support,  effect  on  right  to  damages  for  withdrawal  of,  396 

injunction  to  prevent  withdrawal  of,  394,  395 
watercourse,  effect  on  right  to  injunction  in  respect  of  artificial,  448 

ACREAGE  RENT,  219 

A  CTIO  PERSONALIS  MORITUR  CUM  PERSOXA .    (See  Death,) 

ACTIONS.     (See  Barmote  Omrts;  Stannary  CouHm.) 
restriction  of,  under  Brine-Pumping  Act,  384 

ACTS  OF  OWNERSHIP.     (See  Preemption  of  Property  or  Poseeuion.) 

ACTS  OF  PARLIAMENT.     (See  reference4  under  short  or  popular  titles.    See 
Table  of  Statutes.^ 

*' ACTUAL  COSTS  AND  EXPENSES," 
not  include  trade  allowances,  594 

ADJOINING  OWNERS.     (See  Airways;  XeUjhhours ;  Nuisance;  Roadways; 
Support;  Trespass;  User;   Water.') 

ADMIRALTY.    (See  Greenwich  Hospital  Act.) 

ADVERSE    POSSESSION.      (See    Limitations,    Statutes    of;    Prescription; 
Presumption  of  Property  or  Possession.) 
what  act«  constitute,  57,  581 

ADVERTISEMENT, 

as  to  brine-pumping  claims,  383 

ADVOWSON.    (See  Parson,) 

AGENT.    (See  Cost-Book  ^c.  Comps. ;  Partnar.) 
meaning  of,  in  Coal  Mines  Reg.  Act,  679 

Met.  Mines  Keg.  Act,  719 

AGREEMENT.    (See  Contract,) 
AGRICULTURE,  BOARD  OF,  149 

AIR-HEADING, 

butty  colliers,  when  not  entitled  to  be  paid  for,  577 
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AIRLKAVB  RENT, 

neighbour,  right  of,  to,  for  improper  ventilation  through  his  property,  461) 

AIRWAYS.     (See  Chal  Mines  Reg.  Acts  (^eejitilaiion) ;  Met,  Mines  Heg,  Acts 
(rentilation).^ 
grant  in  fee  excepting  mines,  grantor  may  use  space  created  by  workings 

for  yentilation  of  foreign  minerals  where,  80 
grant  or  exception  of  minerals,  different  principles  apply  where,  80,  81 
malicious  injuries  to,  604,  605 
neighbours, 

airleave  rent,  compensation  by  way  of,  for  wrongful  ventilation,  469 
Duke  of  Cornwall,  rights  of,  469 
Inclosure  Act,  rights  under,  469 
injunctions  in  respect  of,  469 

no  prL  fac.  right  to  make  through  neighbour's  property,  468 
Rail.  &  Wat.  01.  Acts,  right  under,  to  make  communications  between 
severed  mines,  336,  340,  369—372.  469.    (See  Bail.  ^  Wat.  CI. 
Acts.) 
ventilate  adjoining  mine,  lessee  may  permit  mine  to,  217 
ventilation  through  neighbour's  property,  no  //W.  fa4i.  right  to 

cause,  468,  469 
where  ventilation  arises  from  natural  causes,  469 
proprietary  or  possessory  land  for  ventilation,  user  of.    (See  User^ 

ALKALI  WORKS, 

owners  of,  cannot  claim  compensation  under  Brine-Pumping  Act,  384 

ALLOTMENTS.    (See  Inclosure  Acts.) 

gravel  sand  or  clay  not  to  be  taken  from,  182 
power  to  hire  land  for,  does  not  include  minerals,  182 
resumption  of,  for  mining  purposes,  182 

ALLOWANCES.    (See  Income  Tax;  Measure  of  Damages ;  Hating^ 

ALSTON  MOOR,  578  n. 

ALUM-MAKERS, 

traders  within  Ir.  Bankruptcy  Act,  253,  254 

AMALGAMATION 

of  Stann.  Comps.,  502,  531 

APPARATUS, 

malicious  injury  to,  605,  606 

APPEAL, 

Barmote  Courts,  564 

Brine- Pumping  Act,  under,  382  n.,  383  n. 

Income  Tax  assessment,  613 

Stannary  Courts,  478 

Summary  Jurisdiction,  Court  of,  675,  714,  715 

APPLIANCE, 

malicious  injury  to,  605,  606,  668,  710 

APPORTIONMENT  ACT, 

applies  to  rents  and  royalties  reserved  at  fixed  periods,  258 
semhU,  not  to  royalties  payable  on  sale  of  produce,  258,  259 

APPORTIONMENT  OF  RENT, 

where  different  devolution  of  mine  and  eturface,  269 

APPROVEMENT.    (See  IncUsure  AcU;  Merton,  Statute  of.) 

ARBITRATION.     (See  Rail.  ^  Wat.  CI.  Acts.) 
Barmote  Courts,  564 
brine-pumping  claims,  as  to,  383 

47—2 
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ARBITRATION— <?on^«tt«/. 

Coal  Mines  Reg.  Acts,  under,  654 — 656 
appointment  of  arbitrator,  654,  655 

umpire,  654,  655 
danger,  as  to  notice  by  inspector  of  cause  of,  661,  652 
death,  incapacity,  or  refusal  to  act  of  arbitrator,  654 

umpire,  655 
death,  removal,  or  change  of  parties,  654 
expenses,  655,  656 
experts,  power  to  consult,  655 
parties  to,  654 

parts,  as  to  division  of  mine  into,  63i) 
special  rules,  as  to,  671,  672 
who  may  be  arbitrator,  654,  656 

umpire,  654,  656 
witnesses,  655 

workmen,  representation  of,  689 
Gas  CI.  Act,  under,  319 
Gloucestershire  rights  &c. 

as  to  amount  of  rents  and  royalties,  541,  542 
apportionment  of  moiety  rent,  550 
compensation  for  escape  of  water,  555 

user  of  roads  &c.,  553 
lease, 

arbitration  clause  in,  reference  may  be  directed  under,  and  damages 

awarded,  240 
immat.  that  no  injunction  grantable,  240 
or  that  no  appeal  from  decision,  240 
mandamus  to  take  up  award,  369 
Met.  Mines  Reg.  Acts,  under,  704,  705 
appointment  of  arbitrator,  704 

umpire,  705 
danger,  as  to  notice  by  inspector  of  cause  of,  702 
death,  refusal,  or  incapacity  to  act  of  arbitrator,  704 

umpire,  705 
death,  removal,  or  change  of  parties,  704 
expenses,  705 

experts,  power  to  consult,  705 
parties  to,  705 
special  rules,  as  to,  712 
who  may  be  arbitrator  or  umpire,  704,  705 
witnesses,  705 
Pub.  Health  Act,  1875,  under,  319 
Stann.  Courts,  478 

ARCHBISHOP.    i^eeBUJutp.) 

ARKILGARTHDALE, 

tithe^ore  due  by  custom  in,  578,  625 

ARTIFICER, 

meaning  of,  in  Truck  Acts,  730,  732,  733 

ASHFORD,  557  et  seq. 

ASPHALT, 

a  mineral,  10 

abstraction  of,  without  entry,  remedy  for,  586 

support  given  by,  265,  266 

ASSESSIONAL  MANORS,  50,  51.    (See  Duke  of  CornwaU,) 
tin-bounding  in,  482,  484 

ASSESSMENTS.     (See  Incime  7ax.^ 
on  tin  ore  in  Cornwall,  495  n. 

ASSIGNMENT, 

equitable  assignee  of  lease,  no  account  against,  221 
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*'  AT  ALL  TIMES," 

coveoant  to  work,  225 

*'  AT  ANY  TIME," 

liberty  to  surrender,  239,  240 

ATTACHMENT.    (See  Oost-Book  4'c.  G>mpt.) 

ATTORNEY-GENERAL, 

Bachy  of  Lancaster,  of,  cannot  exhibit  information  in  High  Court,  659 
may  have  injunction  to  restrain  working,  when,  637 

AVERAGE    CLAUSE.    (See  RaiL  and  Wat.  CI,  Acta  (reters\o)ier),^ 
gales,  in,  542 
lease,  effect  of,  in,  220 

usually  inserted  in,  220 
Settled  Land  Acts,  lease  under,  may  contain,  165 

AWARD.    (See  Arbitration  ;  Inclomire  Acts,^ 

BANK,   BRINGING  TO.    (^  Measure  of  Damn  gen ;  Mortgage,) 

expenses  of,  allowed  to  lessee  working  pillars  in  breach  of  covenant, 

231,591,592 
trespasser,  589 — 592 

BANK   NOTES, 

payment  of  wages  in,  under  Truck  Acts,  731 

BANKRUPTCY, 

Derbyshire  custom,  under,  569 

forfeiture  of  lease  on,  application  of  Conv.  Act  to  clause  for,  237 
ordinary  partnership  dissolved  by,  253 
partnership  in  cost-book  mines  not  dissolved  by,  253,  530 
traders  and  non-traders,  distinction  abolished  by  Bank.  Act,  1883... 256 
in  Ireland,  what  species  of  working  constitutes,  253 — 256 

BARE   LICENCE.    (^^ei&  Licence,) 

BARGAIN   AND   SALE, 

Stat,  of  Limit.,  effect  of,  when  tenancy  at  will  under  unenroUed,  582 

BARMASTER.     (See  Bamwte  dmrts  ;  Derhjthire  IligJUs  J^'C,) 
returns  by,  as  to  met.  mines,  721 

BARMOTE   COURTS.    (See  Derbyshire  Bights,  Jjr.) 

actions  of  title,  trespass,  and  debt  in  Small  B.C.,  561 

how  commenced,  563 
adjournments  of  trials,  564 
agent,  appointment  of,  to  sue  and  be  sued,  564 
amendment  of  proceedings,  564 
appeal  to  K.  B.  Div.,  564 
arbitration,  564 
awards,  564 
Barmaster,  560 

duties  of,  561,  561  n. 

lessee  of  mineral  duties  under  Crown,  cannot  be,  560  n. 

returns  by,  as  to  met.  mines,  721 
bill  of  directions,  what  is,  562 

how  dealt  with,  562,  5(»3 
buildings,  when  "  mineral  property,"  565 
compromises,  564  n. 
confessing  claims,  564  n. 
costs,  564 

Court,  payment  into,  564  n. 
coverture,  defence  of,  in  High  Peak,  564  n. 
cross  bill  of  directions,  what  is,  562 

how  dealt  with,  562,  563 
debt,  trial  of  action  of,  in  Small  B.C.,  561,  575,  676 
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BARMOTE   COUNTS— continued. 
Deputy  Barmaster,  560 
duties  of,  561,  562 
Deputy  Stewards,  560 
districts  for  which  there  may  be,  559 
execution,  564,  565 

in  action  of  title,  564 

where  judgment  or  order  for  payment,  564,  565 

execution  against  "  mineral  property,"  565 
interpleader  upon  claim  to  "mineral  property/*  56.> 
necessary  or  proper  buildings  or  machinery,  when 
mineral  property,  565 
execution  sometimes  saperseded,  565  n. 

executors  or  administrators,  levying  costs  in  actions  by  or  against,  565  n. 
Eyam,  claim   by  owners  of  ancient  freeholds  in,  to  be  exempt  from 

customs  and  jurisdiction  of,  559  n.,  560  n. 
fees,  565  n. 

forms  of  proceedings,  565  n. 
Grand  Jury,  duties  of,  562 

opinion  of,  562,  563 
skilled  in  mining,  should  be,  562 
swearing  in  of,  561 
Great  Barmote  Court,  making  of  new  rules  at,  561  n. 

swearing  in  of  grand  jury  at,  561 
times  and  places  for  holding,  560,  561 
High  Peak,  jurisdiction  in,  559 
infancy,  defence  of,  in  High  Peak,  564  n. 
interpleader  upon  claim  to  "  mineral  property,"  565 
jurisaiction  in  High  Peak,  559 
the  Manors,  559 
Wirks worth,  559 
jurisdictions,  by  whom  exercised,  560 

separate,  560 
jury  of  owners  or  maintainers  of  mines,  trial  by,  563,  563  n. 
machineiy,  when  *'  mineral  property,"  565 
met.  mines,  returns  by  Barmaster  as  to,  721 
mineral  property,  execution  against,  565 
new  rules,  making  of,  at  Great,  561  n. 
new  trials,  564 

nonsuit  no  bar  to  fresh  action  of  trespass  or  debt,  564 
payment,  enforcing  orders  for,  made  out  of  Court,  565  n. 
into  Court,  564 

judgment  or  order  for,  how  enforced,  564,  565 
payments,  565  n. 
penalties,  application  of,  565  n. 
proceeding,  consequences  of  not,  564  n. 
proceedings,  forms  of,  565  n. 

register  of,  565  n. 
questions  relating  to  mines  within  jurisdiction  of,  decided  in,  558 
record,  are  Courts  of,  560 
removal  of  action  to  E.  B.  Div.,  564 
service  of  judgments  and  orders  in  High  Peak,  564  n. 
setting  aside  judgments,  564 

Small  Barmote  Court,  actions  in,  how  commenced,  563 

times  and  places  for  holding,  561 
trial  of  actions  of  title,  trespass,  and  debt  in  561 
stamp,  temble^  opinion  of  grand  jury  does  not  require,  563  n. 
staying  proceedings,  564 
StewardB,  duties  of,  561 

jurisdiction  exercised  by,  560 
subpoenas  to  give  evidence,  service  of,  563 

how  enforced,  5()3 
time  limited  for  bringing  action,  564 
title,  action  of,  564,  574 

execution  in,  564 

only  one,  for  same  mine  by  same  person,  564 
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HARMOTE   COVB,TS-^ontinued. 

title,  action  of,  recovery  of  possession,'  574 
trial  of,  5G1 

form  of  summons  in  High  Peak,  564  n. 
leave  to  person  not  named  to  appear  and  defend^ 
564  n. 
trespass,  trial  of  action  of,  561,  574,  575 
views  of  mines,  562,  563,  574,  575 

expenHes  of,  563  n. 
Wirksworth,  jorisdiction  in.  559  • 

witnesses,  examination  of,  563 

BABOMETERS, 

use  of,  in  coal  mines,  667 

BARRIER, 

Gloucestershire  custom,  duty  of  galee  under,  to  leave,  554 

licence  to  galee  under,  to  work  coal  in,  553 
lessee  removing,  liable  for  waste,  232 
mandatory  injunction  to  enforce  covenant  as  to,  232 
support  from,  lessor  of  puperjacent  mines  may  not  work  subjacent  mines 

so  as  to  withdraw,  272 
trespasser  who  removes,  liable  for  influx  of  water,  693 

where  damages  recovered  against,  for  removal,  no  damages  for 
subsequent  influx,  593 

BASE   MINES,  52 

BECHUANALAND, 

Concession  Court,  powers  of  Brit.  Bech.,  add.  to  p.  579 
forfeiture  of  mining  claims  in,  579  n. 

BED, 

definition  of,  1,  2 

BELLAND,  559,  559n. 

*' BENEFICIAL  WORKING," 
meaning  of,  414 

BIDDINGS. 

former  practice  as  to  opening,  not  applicable  to  mines,  191  n« 

BILL   OF   DIRECTIONS,  562 

BILL   OF    EXCHANGE,     (t^ee  (W-Book  4'0,  Camj}s. ;  Partfier.') 

BILLS   OF    EXCHANGE   ACT, 

application  of,  to  Stann.  Courts,  477 

BILLS    OF    SALE    ACTS, 

not  applicable  to  distress  under  mining  lease,  23() 

BISHOP, 

Durham,  of.     (See  Durham.) 

leasing  powers  of,  177.    (See  Eccles.  Leasing  Acts,) 

working  rights  of,  88,  89 

BLAKENEY, 

claim  of  lord  of  manor  of,  as  to  gales,  536  n. 

BLAST   FURNACES, 

application  of  Fact,  and  Work.  Act  to,  729 

BLENDE,  53 

BLOWING    HOUSE,  485 

BOARDS, 

for  appointing  examiners  under  Coal  Mines  Keg.  Acts,  641,  642,  683,  684. 
(See  Coal  Mines  Key.  Acts.) 

BOILERS,  667,  710 

explosions  of,  653 
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BOOKS, 

to  be  kept  under  Coal  Mines  Beg.  Acts,  668.    (See  Cml  Mnet  Reg.  Acts.) 

BORE-HOLES,  664 

BOROUGH    RATES, 

rateability  of  mines  and  quarries  to,  615 

BORROWING    MONEY.     (See  Cost-Book  ^c.  Comp*, ;  Partner.^ 

BOUNDARIES,    (Jh&&  Measure  of  Damages  ;  Parcels  ;  Trespass.) 
documents,  production  of,  in  questions  as  to,  681  n.,  598 
establishment  of  title,  action  for,  where  boundaries  confused,  581 

BOUNDS.    (See  Tm-Bmnds.) 

breaking.    (See  Measfire  of  Damages  ;  Trespass.) 
metes  and.    (See  GUmcestershire  Riglds  ^ci) 

BRADBOURNE, 

tithe-ore  not  due  in  respect  of  mines  in,  575 

BREAKING    BOUNDS.    Q^>eG  Meam re  of  Damages  ;  Trespass.) 

*♦  BREAKING   THE    SURFACE,"  303  n. 

BREAKS,  667,  709 

BRICK 

burning.     (See  Nuisance.) 
earth,  a  mineral,  10 

whether  included  in  exception  of  mines,  33 
field,  how  assessed  to  Income  Tax,  609 
is  quarry  rather  than  mine,  5 
liability  to  lighting  and  watching  rat«s,  617,  618 
makers  are  traders  within  Ir.  Bank.  Act,  253,  254 

BRIDGE, 

malicious  injuries  to,  605,  607 
subsidence  from  brine-pumping,  382 

BRINE-PUMPING.     (See  Brute- Pumping  4'c.  Ad,  1891.) 
brine  distinguishable  from  water,  380 
common  law  liability  for  subsidence  from,  380, 381 

applies  in  districts  not  within  Brine-Pumping  Act,  380,  381 
to  persons  and  bodies  expressly  excluded  from  the 
Act,  380 
difficulty  of  fixing  liability,  380 
effect  on  surface,  380 
methods  of,  379,  380 

percolating  water,  analogy  to  abstraction  of,  441,  442 
remedy  may  depend  on  whether  natural  conditions  unaltered,  441,  442 

BRINE-PUMPING  (COMPENSATION    FOR    SUBSIDENCE)   ACT,  1891, 
actions,  restriction  of,  384 
adjudication  of  claims,  383 
advertisement  of  date  of  adjudication,  383 

time  for  claims,  383 
appeal  from  adjudication  of  claims,  383  n. 

rate,  382  n. 
approaches,  compensation  for  altering,  3S2 
arbitration,  383 
audit,  381  n. 

bridges,  compensation  in  respect  of,  382 
brine-pumper  cannot  claim  compen»ation,  384 
buildings,  compensation  for  altering  approaches  to,  382 

levels  of,  382 
injury  to,  382 
contribution  towards  erecting,  according  to  special  system,  383 
models  or  plans,  power  to  compensation  bd.  to  provide,  383 
pull  down,  power  to  compensation  bd.  to,  384 
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BRINB-PDMPING   (COMPENSATION   FOK   SUBSIDENCE)  ACT,   1891— 
coHtitmed. 
bye-law8,  381  n. 

canal  co.,  when  can  claim  compensation,  381 
claims  for  compensation,  382,  383,  383  n. 
adjudication,  383 
appeals,  383  ». 
how  made,  383 

regulations,  power  to  make,  383 
who  cannot  make,  384 
compensation,  382 — 384 

mode  of  expending  may  be  prescribed,  383 
recovery  of,  383  n. 
when  obtainable,  383 
who  may  obtain,  382,  383,  384 
compensation  board,  381 — 384 
constitution,  381 
is  a  corporation,  381 

meetings,  proceedings,  committees,  officers,  dec,  381  n. 
members,  ap(X)intmcnt  and  election  of,  381 
powers  and  duties,  382—384 
compensation  district,  381 
application  for,  381 
formation  of,  381 
compensation  fund,  382 

County  Council  cannot  claim  compensation,  384 
damage,  notice  of,  383 

what  may  be  compensateil  for,  382 
drains,  compensation  in  respect  of.  382 
expenses  of  compensation  board,  382 
fences,  compensation  in  respect  of,  382 
fencing,  compensation  for  expense  of,  382 
fixtures,  no  compensation  for  injury  to  382 
gas  CO.  cannot  claim  compensation,  384 
inquiry  as  to  compensation  district,  381 
inspection  of  maps  and  register,  384 

premises  injured,  383 
investment  of  funds  of  compensation  board.  381  n. 
land,  compensation  for  altering  approaclies  to,  382 

levels  of,  382 
subgidence  of,  compensation  for,  382 
local  authority  cannot  claim  com(>ensation,  384 
Local  Govei*nmeut  Board,  powei-s  of,  as  to  compensation  district  and 

boanl,  381 
machinery,  no  compensation  for  injury  to,  382 
maps  to  be  kept  by  compensation  board,  384 

ins|)ectiou  of,  384 
municipal  corporation  cannot  claim  compensation,  H8  V 
notice  of  claims  to  brine-pumpers,  383 
damage,  time  for  giving,  383 

to  whom  to  be  given,  383 
owner,  meaning  of,  381 

or  occupier  of  salt  or  alkali  works  cannot  claim  compensation,  334 
receiving  brine  rents  or  salt  royalties  cannot  claim  compensation, 
384 
provisional  order  for  compensation  district,  381 

confirmation  of,  381 
purchase,  power  of  compensation  board  to,  384 
railway  co.,  when  can  claim  compensation,  384 
rate,  382 

amount,  382 
appeal,  382  u. 

assessment  and  recovery,  382  n. 
on  whom  levied,  382 
register  to  be  kept  by  compensation  board,  384 
inspection  of,  384 
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BRIKE-PUMPING   (COMPENSATION   FOR   SUBSIDENCE)   ACT,  1891— 
continued. 
reserve  fund,  382 

River  Weaver  Navigation,  trustees  of,  cannot  claim  compensatioD,  384 
roads,  compensation  in  respect  of,  382 
sell,  power  of  compensation  boani  to,  384 
sewers,  compensation  in  respect  of,  382 
walls,  compensation  in  respect  of,  382 
water  co.  cannot  claim  compensation,  384 

BRINE-WATER, 

whether  a  mineral,  12  n. 

BRITISH  COLUMBIA, 

Chinamen,  prohibition  upon  employment  of,  under  B.  C.  Reg.  Act,  1890... 

579  n. 
lights  to  mines  under  B.  C.  Act,  579  n. 

BRITISH  NORTH  AMERICA  ACT, 
rights  to  mines  under,  579  n. 

BRITISH  SOUTH  AFRICA  CO., 

meaning  of  *'  flotation  "  in  agreement  as  to  mines  in  territories  of,  579  n. 

BUILDINGS.     See  Brine-Pnwjting  ^'c.  Act ;  Dtrrhythire  RighU  Sfc.  ;  SitppaH.y 
foundations,  right  to  di^,  204,  400 

materials  dug  out  for,  right  to  use,  204,  400 
not  for  trading  purposes,  400 
not  to  improve  land  for  selling  or  letting,  400 
future,  effect  of  covenant  in  lease  not  to  injure,  230 
malicious  injuries,  605 — 607 
rateability,  243,  244,  616,  623 

BURNING.     (See  Xuimnce  ;  Setting  Fire.) 

BUTTY  COLLIERS, 

artificere  within  Truck  Acts,  when,  are,  732,  733 
custom  with  respect  to,  577 
who  are,  577  n. 

CALLS  ON  COST-BOOK  OR  STANNARY  SHARES, 

action  to  recover,  collusive  creditor's,  only  non-statutory  remedy,  607,. 
508 
stay  of,  on  payment  of  calls,  508 
terms  on  which  stay  granted,  508 
to  recover,  statutory  purser's,  507 

what  to  be  alleged  and  proved  in,  507 
creditor's  action,  payment  of,  immat.  in,  514 
discount  for  punctual  payment  of,  507 
forfeiture  for  non-payment  of,  509,  510.     (See  Forfeiture.') 
interest,  507 

recovery  of,  507 
lien  for  non-payment,  509 

how  enforced,  5u9 
making  of,  505 

meeting  at  which,  made  must  be  validly  held,  507 
payment  for  goods  by  means  of,  497 
prospective  expenses,  for,  507,  508 
purchaser  entitled  to  rescind  not  obliged,  after  writ,  to  pay,  522 

where  forfeited  for  non-payment,  loss  on  vendor,  522 
registered  owner  alone  \mh\Q  pri.Jac.  for,  523 
transfer,  person  liable  to  pay,  where  blank,  523 

stann.  comp.  need  not  recognise,  before  payment  of,  525 
transferee,  liability  of,  to  pay,  524 
transferor,  liability  of,  to  pay,  524 

CALSTOCK,  50 
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CAMBRIDGE, 

power  u£  Univeraity  and  Colleges  of,  to  lease  mines  or  quarries,  180,  181 

CANA  DA, 

mines,  righto  to,  under  Canadian  Act,  53  Vict.  c.  4... 579  n. 

placer  miner,  righto  of,  under  Dominion  Lands  (Canada)  Act,  579  n. 

CAKAL.    (See  SaU.  and  Wat.  CI.  AcU ;  Special  Bml.  and  Can.  Acts  ;  Support  ; 
Water.") 
Brine  Pumping  Act,  compensation  under,  884 
no  pi'esumption  of  ownership  ad  viedium  filuiu^  43 

CAPE  BRETON, 

Crown  lease  of  mines  in  Nova  Scotia  held  to  include  mines  in,  579  n. 

CAPITAL.    (See  Cott-hooh  ^'c.  Omtps.  ;  Income  Tax.) 

CAPITAL  MONEY, 

under  Settled  Land  Acto,  130, 131 

CAPTAIN, 

of  cost-book  company,  497 

CATTLE.    (See  Fences,) 

CA  VEA  T  EMPTOR, 

applies  to  lessee  refusing  to  pay  dead  rent  on  account  of  faults,  217,  218 
purchaser  pleading  exhaustion,  if   he    has   known    of  some 
working,  188 
seeking  to  rescind  for  fraud,  if  he  has  judged  for 

himself,  198 
unknown  faults,  199 

CEMENT  WORKS.    (See  NuUance.) 

CERTIFICATED  MANAGER.    (See  Coal  Mines  Reg.  AcU.) 

CESTUI  QUE  TRUST.    (See  Trust ;  Trustee.) 

not  included  in  "  other  persons  interested  in  minerals  "  under  Keg.  Acts, 
649 

CHAIN.    (See  Coal  Mines  Reg.  Acts  ;  Met.  Mines  Reg.  Acts. 
malicious  injury  to,  606 

CHALK,' 

a  mineral,  10 
pit,  fencing,  723 
works.     (See  Nuisance.) 

CHAMBER.    (See  Containing  Chamber.) 

CHARGING  ORDER, 

on  share  of  member  of  cost-book  comp.,  518,  519 

CHARITABLE  TRUSTS  ACTS, 

leases  of  mines  under,  181,  181  n.,  182 

CHARITY.    (See  Mortmain  Acts.) 

CHATTEL  REAL, 

estate  of  tin-bounder  in  Cornwall  Ih  in  nature  of,  484 

CHECK-WEIGHER.     (See  Cml  Mines  Reg.  Act*.) 
stann.  comp.,  in,  513 

CHILD.    (^Se^  Met.  Mines  Reg.  Acts.) 

Fact,  and  Work.  Act,  provisions  of,  as  to,  730 

CHINA  WORKS, 

application  of  Fact,  and  Work.  Act  to,  729 
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CHINA-CLAY, 

a  mineral,  10 

CHURCH  LANDS.    (See  Bishop;  Dean  and  Chapter;  Eeelet.  Leasing  AeU ; 
Land  Tax  Red.  Act ;  Pargon.') 

CLAY.     (See  Quarry;  Bail.  4'  Wat.  CI.  Acts.) 
a  mineral,  10 

allotments,  not  to  be  taken  from,  182 
Isle  of  Man,  right  to,  in,  577 
pit,  fencing,  728 

is  quarry  rather  than  mine,  5 

unless  worked  underground,  5 

CLERGY.    (See  Church  Lands.) 

CLOSE, 

includes  both  surface  and  subsoil,  34 

COAL.    (See  Table  of  Contents.) 
a  mineral,  10,  11 

even  though  not  workable  to  a  profit,  11 
export  duty  on,  613  n.,  614  n. 

COAL  AWARD,  538  n. 

COAL  DUST, 

prevention  of  accidents  from,  689 

COAL  GALES.    (See  Gloucestershire  Big/Us  4'c.) 

COAL  MINE, 

owner  of,  whether  trader  within  Ir.  Bank.  Act,  254,  265 

COAL  MINES  REGULATION  ACTS. 
Acfx  in  extmiso : — 

Coal  Jfines  Beg.  Act,  1887.. .627— 687 
Coal  Mines  (Check- Weigher)  Act,  1894. ..688 
Coal  Mines  Beg.  Act,  1896... 688— 691 
Coal  Mines  Beg.  Act,  1887,  Am.  Act,  1903.. .692 
Coal  Mines  (Weighing  of  Minerals)  Act,  1905... 692— 694 
abandoned  mines,  fencing  of,  648,  649.    (See,  under  this  i\X\^,  fencing.) 
abandonment,  notice  of,  647,  648 

plan  and  section  to  be  sent  to  Sec.  of  State  upon,  689,  690 
inspection,  restriction  on,  690 
order  to  produce,  690,  691 
preservation,  690 
scale,  690 
return  as  to,  660 

non-compliance,  effect  of,  649 

penalty,  649 
notice  to  comply,  what  is  sufficient,  649 
time  for  laying  information,  649 
re-working,  648 
abstract  of  Act  of  1887  to  be  posted  up  and  renewed,  672,  673 

liability  for  injuring,  673 
non-compliance,  effect  of,  673 
supply  of  copies  gratis,  673 
accidents,  imprisonment  for  offences  likely  to  cause.  674 

investigation  as  to,  may  be  directed  by  Sec.  of  State,  652,  653 
conduct  of,  652 
expenses,  653 
inspection,  653 
penalties,  653 
i)Ower8  of  Court,  652,  653 
production  of  documents,  653 
report,  ()53,  654 
witnesses,  ex})enses  of,  653 

power  to  summon,  653,  654 
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accidents,  notice  of,  to  inspector,  where  loss  of  life  or  personal  injury, 

646,  647,  726 
when  caused  by  explosion,  electricity,  overwinding, 

other  special  causes,  726 
effect  of  non-compliance,  647 
power  to  extend  provisions  as  to,    to   dangerous 
occurrences,  727 
penalties  in  respect  of,  application  of,  677 
place  of,  when  to  be  left  untouched,  647 
report  as  to,  by  inspector,  652 
shaft  rendered  useless  by,  638 
special  rules  as  to  prevention  of,  688,  689 
"adjacent  and  belonging,"  meaning  of,  679 
age,  misrepresentation  of,  675 
agent,  liability  of,  under  rules,  669,  670 

meaning  of,  679 
agreement,  tenant  under,  is  "  owner,"  679 
ambulances,  667 

appeal  from  Ck>urt  of  Summ.  Jurisd.,  675 

appliance,  wilfully  damaging  or  removing  or  rendering  useless,  668 
application  of,  627,  695 

question  as  to,  to  be  referred  to  Sec.  of  State,  677,  718 
arbitration,  654 — 656.    (See  Arbitration,') 

Attorney-General  may  have  injunction  to  restrain  working,  when,  637 
award,  654 — 656.     (See  Arbitration,) 
barometers,  667 

boards  for  appointing  examiners,  641 
appointment,  641 
constitution,  641 
continuation  of  existing,  681 
proceedings,  641,  642,  683,  684 
reports,  642 
boiler,  667 

explosion,  investigation  as  to,  663 
books  mentioned  in  general  rules  to  be  kept  at  office,  608 

inspection  of,  668 
bore-holes,  664 

boy,  employment  of,  above  ground,  628,  629 

below  ground,  627,  628 
non-compliance,  effect  of,  630 
temporary  provision,  682 
meaning  of,  679 
misrepresentation  as  to  age,  675 
register  of  boys  employed,  629 

report  as  to  intended  employment  below  ground,  629,  630 
breaks,  667 

must  be  kept  in  working  order,  667 
what  are,  667 
cage,  cover  for,  667 
cancellation  of  certificate,  642 — 644.     (See,  under  this  title,  certificates 

of  comjtetency.) 
"  case,"  meaning  of,  663,  707 
casing  and  lining  shafts,  665 
certificates  of  competency,  639 — 645, 692 
cancellation  or  suspension,  642 — 644 

record  of,  644 
descriptions  of,  641 
'  diplomas  and  degrees  as  qualifying  for,  692 
examinations  for,  641, 642.    (See,  under  this  title,  examinations,^ 
existing,  to  be  deemed  first  clam  certificates,  641,  681 
expenses  in  relation  to,  644 
forgery  or  false  declaration  as  to,  644, 645 
form  of,  642 
loss  of,  644 
practical  experience  required  for,  641, 692 
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certificates  of  comiietency, 
register  of  holdera,  042 
restoration,  644 
certificates  of  service,  681, 682 

equivalent  to  sec.  class  certificates  of  competency,  682 
existing,  to  be  deemed  first  classf  certificates  of  compe- 
tency, 681 
chain,  prohibition  of  single-linked,  for  lowering  and  raising,  667 
change  of  name,  notice  of,  648 
check-weigher,  633—636, 688,  692—694 
appointment,  633,  693,  694 

evidence  of,  of  check-weigher  or  deputy,  693 
ceases  to  hold  office  on  dismissal  of  miners,  635 

not  reinstated  if  miners  re-engaged,  635 
deputy,  692—694 

appointment  of,  692,  693 
facilities  to  be  given  to,  633, 634, 693 
intention  to  appoint,  notice  of,  694 
interference  by,  what  is,  635 

with  appointment  or  duties  of,  635, 688 
powers  and  duties,  633 — 635 

recovery  of  remuneration  from  miners,  635, 693, 694 
removal,  by  Court  of  Summ.  Jurisd.,  634,  635,  674,  add.  1o 
p.  635 
interruption  of  working,  not  necessary  to  show,  635 
intimidation  of  workmen,  635 
by  pei'sons  employed  in  mine,  693 
what  necessary  to  show  in  applying  for,  634 
remuneration,  635, 636, 693,  694 

proportion  of,  may  be  deducted  from  wages  of  miners, 
636 
shelter  for.  provision  of,  693 
stationing  of,  633 
coal  dust,  special  rules  as  to  prevention  of  accidents  from,  688, 689 

or  Ironstone-getter  must  have  two  years*  pi-actical  ezperienoe,  668, 
669 
commencement  of  Act  of  1887... 627 
communications  between  shafts,  637 — 639 
competency,  certificate  of,  639 — 645.    (Bee,  under  this  title,  cerliji>cate4 

of  competency^ 
"  contractor  for  the  workinsr  of  any  mine,"  meaning  of,  679 
co-owners,  separate  proceedings  against,  for  breach  of  rules,  669, 670 
coroner  at  inquests,  duties  ami  i)owers  of,  656, 657.     (See,  under  this  title, 
inquest,^ 
restriction  on  prosecution  of,  676 
cover  overhead  in  lowering  and  raising  persons,  667,  709 

miner  ascending  without,  may  be  liable,  709 
daily  supervision  by  manager  or  under- manager,  640 

liability  of  owner  in  case  of  default,  640 
danger,  imprisonment  for  offences  likely  to  cause,  674 

not  otherwise  provided  for,  notice  by  inspector  of  causes  of,  651, 
652 
agreement  inconsistent  with  provisions,  651 
arbitration,  651,  652 
duties  of  arbitrator,  652 
non-compliance  with  notice  or  award,  651 
source  of  danger  beyond  mine  owner^s  control,  651, 652 
statement  of  objection  by  owner  agent  or  manager,  651 
what  to  be  contained  in  notice,  651,  (>52 
withdrawal  of  workmen  in  case  of,  660 
inspection  and  report,  660 

source  of  danger  beyond  mine  owner's  control,  652, 660 
dangerous  occurrences,  notice  of,  727 
death  from  accident,  notification  of,  to  inspector,  647 
deductions  from  wages,  631 — 633 
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deduciioiis  from  wages, 

agreement  as  to  mode  of  determining,  031 — 633 

what  agreements  permitted,  <)32,  033 
amount  of » how  determined,  031 — 633 

previous  law,  033 
can  only  be  made  from  weight,  632 
illegal,  contract  for,  not  otherwise  Yoid,  632 
"  improper  filling,"  for,  031—033 

how  determined,  633 
"  mineral  contracted  to  be  gotten,"  meaning  of,  032, 033 
recovery  of,  where  improperly  made,  632 
statut.  provisions  must  be  complied  with,  632 
substances  "  other  than  the  mineral  contracted  to  be  gotten 

for,  031,  032 
what  allowed,  032 
directions,  observance  of,  008 
discontiuunnce,  notice  to  be  given  of,  047,  048 
drivere  of  engine  windlass  or  gin,  006 
drum  to  have  flanges,  007 

dust,  collier  sending  up  undue  proportion  of,  may  be  dismissed,  032 
education,  duty  of  inspectors  to  enforce  provisions  as  to,  030 

local  authority  bound  to  assist,  630 
engine,  person  in  charge  of,  to  be  male  of  eighteen  years,  666 
where  worked  by  animal,  000 
man  for  lowering  and  raising  machinery,  666 
age  and  attendance  of,  660 
evidence,  certified  copy  of  special  rules  admissible  in,  672 
examination  board,  041,  042,  083,  084.    (See,  under  this  title,  hoard.) 
examinations  for  certificates  of  competency,  641,  642 
conduct  of,  641 
fees,  042,  084 

how  dealt  with,  044 
report  to  Sec.  of  State,  042 
rules  as  to,  041, 042 
examiners  for  granting  certificates,  appointment  of,  041 
explosion.    (See,  under  this  title,  accident,^ 

boiler,  053 
explosives.    (See  Explosives,') 
Explosives  Act,  1875,  application  of.  003 
false  declarations  as  to  managers'  certificates,  644, 645 
fencing  of  abandoned  mine,  (>48, 049 

expenses,  048 

immat.  whether  abandonment  before  or  after 

Act,  048,  649 
non-compliance,  effect  of,  048 
wilful  obstruction,  048 
entrances,  659, 005 
machinery,  (>07 

nuisance,  unfenced  shaft  or  side  entrance  may  be,  048 
old  shafts,  005 
tops  of  shafts,  005 

no  liability  where  door  left  open,  r»05 
temporary  removal  for  repairs,  005 
what  sufficient  fence,  049, 059,  700 
who  bound  to  fence,  048,  049 
fire-clay,  mines  of,  are  within,  027 
flanges,  007 

forgery  of  certificates  of  managers,  044 
gas.    (See,  under  this  title,  imjianunahle  gas;  ventilation,') 
general  rules,  057 — 009 

agent  when  liable  for  breach  of,  009 

breach  ot,  by  whomsoever  committed  may  be  offence  by 
owner  agent  or  manager,  057,  009 
except  where  all  reasonable  means  taken  to  prevent,  669 
effect  of  non-compliance,  009 


752  INDEX. 

COAL  MINES   REGULATION  ACTS— continued. 

general  rules,  manager,  when  liable  for  breach  of,  669 

part-owner  may  be  liable  for  breach  of,  669 

"reasonable  means,"  meaninj?  of,  669,  670,671 

"  reasonably  practicable,"  to  be  observed  so  far  as,  657 

meaning  of,  657 
special  rules,  how  far  may  be  suspended  by,  689 
working  miner  may  be  liable  for  breach  of,  669,  709 
girl,  employment  of,  above  ground,  628,  629 

below  ground  prohibited,  627, 628 
non-compliance,  effect  of,  630 
temporary  provision,  682 
meaning  of,  679 

misrepresentation  as  to  age,  675 
register  of  girls  employed,  629 
guides  for  working  shaft,  666 
gunpowder.    (See  ExplosirejtJ) 
hard  labour  for  offences  under,  674 
horns,  677 
imprisonment  for  forging  kc,  certificate  of  manager,  644, 645 

offence  endangering  life  or  limb,  674 
indicators,  667 
inflammable  gas,  inspection  and  report  as  to,  658,  659 

power  to  make  special  rales  for  prevention  of  acci- 
dents from,  688,  689 
injunction  in  case  of  breach  of  provisions  as  to  shafts,  637 

notice  of  intention  to  apply  for,  637 
injuring  or  defacing  notice,  abstract,  special  and  proposed  rules,  673 
inquests,  656,  657 

disqualification  to  serve  on  jury,  657 
inspector  or  repres.  of  Sec.  of  State  to  be  present,  657 
interment,  order  for,  657 
non-compliance,  effect  of,  658 
notice  to  inspector  of,  657 
witnesses,  656,  657 
inquiry  into  competency  of  manager  or  under-manager,  642,  643 
cancellation  or  suspension  of  certificate,  643 
conduct  of,  642, 643 
costs  of,  643,  644 

Sec.  of  State,  of,  how  provided,  643,  644 
court  for,  642, 643 
power  to  require  certificate  to  be  delivered  up,  643 

penalty  on  non-compliance,  643 
public,  is,  642 
report  of  result,  642,  643 
when  may  be  ordered,  642 
witnesses,  643 

expenses  of,  643 
inspection  of  books,  668 

machinery,  daily,  659 

report,  659 
mine  before  each  shift,  658,  659,  691 
during  shifts,  659 
how  to  be  made,  658 
report,  668, 659 

to  be  entered  in  book  and  open  to  workmen,  659 
stations  for,  658 
mine  &c.  in  case  of  investigation  as  to  accidents,  653 
mine  on  behidf  of  workmen,  668 
report,  668 

to  be  sent  to  inspector  in  case  of  danger,  668 
shafts,  weekly,  659 
report,  659 
inspectors,  649 — 654 
annual  reports,  652 
appointmexit,  649 
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inspectora, 

appointment,  in  Wales  and  Monmouthshire,  649 

notice  to  be  ^zetted,  649 
continuation  of  existing,  681 
disqualifications  to  be,  650 

Explosives  Act,  may  be  directed  to  act  as  inspectors  under,  663 
inquests,  duties  at,  656 
inspection  and  inquiry,  powers  of,  650 
Met.  Mines  Act,  may  be  directed  to  act  under,  701 

under,  may  be  directed  to  act  as  inspectors  of  coat 
mines,  650 
notice  by,  of  cause  of  danger,  651,  652.  (See,  under  this  title,  danger.} 
notification  of  accident  to,  646,  647,  726 
dangerous  occurrence,  727 
death  from  accident,  647,  726 
powers,  650 
prosecutions  by,  675,  676 

by  agent  of,  676,  716,  717 
publication  of  reports,  654 
removal,  649 
reports,  652 

salaries  and  expenses,  649,  650 
special  report  as  to  accident  causing  death  or  personal  injury,  652 

rules,  duties  as  to,  671,  672 
wilful  obstruction  of,  650,  651 
"  interested  in  the  minerals,"  meaning  of,  649,  679 
interment,  coroner  may  order,  656 
interpretation  of  terms,  678,  679 
Ireland,  application  of  Act  of  1887  to,  680,  681 

of  penalties  in,  677 
jury  at  inquests,  who  disqualified  to  serve  on,  657 
lamp  stations,  661 

lamps,  660,  661,  688,  691.    (See,  under  this  title,  safety  lampit,} 
lease,  holder  of  expired,  is  not  an  "  owner,"  679 
lessee  is  "  owner,"  678,  679 

lowering  and  raising  apparatus,  age  and  attendance  of  engineman  for,  666 

break  and  indicator,  667 
cage,  cover  for,  667 
drum,  667 

single-linked  chains,  667 
speed  of  winding  up,  666,  667 
to  be  provided  at  each  shaft,  ()37 
lucifer  matches,  &c.,  prohibition  as  to,  661 
machinery,  daily  inspection  of,  and  report,  659 

fencing  of,  667 
manager,  639,  640:    (See,  under  this  title,  O'vner  agent  or  manager.} 
appointment,  639 

cancellation  or  suspension  of  certificate,  642 — 644 
certificate  of    competency  of,  639—645.      (See,  under  this    title, 

certificate  of  competency.} 
contractor  for  mineral  or  person  employed  by  contractor  cannot  be,  640 
daily  supervision  of  mine  by,  640 

examinations  for,  641,  642.    (See,  under  this  title,  etpaminations.} 
inquiry  into  competency  of,  642 — 644.  (See,  under  this  title,  inquiry.} 
liability  for  working  without,  639,  640 

how  far  appointment  of  manager  relieves  owner  and  agent 

from,  640,  670,  671 
where  not  more  than  thirty  persons  employed  below  ground,  640 
reasonable  means  taken  to  comply  with  provision,  640 
notice  to  inspector  of  nomination  of,  639 

nomination  of  temporary  manager,  640 
qualification,  639 
rules,  liability  as  to,  669,  670 
temporary,  640 
notice  of,  640 

M.M.  48 
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manager, 

ventilation,  liability  for  defective,  658 
manholes,  664 
mine,  meaning  of,  627,  678 
parts,  division  into,  639 
arbitration,  639 
each  part  separate  mine,  639 
objection  bj  Sec.  of  State.  639 
whether  subject  to  Acts  how  decided,  677,  718 
miner,  liability  for  breach  of  rales,  669,  670 

report  to  inspector  of  proceedings  against,  676 
"  mineral  contracted  to  be  gotten,"  meaning  of,  632,  633 
misdemeanour,  forging  &c.  of  certificates  a,  644,  645 
notice  of  abandonment  or  discontinuance,  647,  648 

change  of  name  of  mine  or  of  owner  agent  or  manager,  648 

officers  of  company,  648 
opening  new  shaft,  647,  648 
parts  of  mine  separately  worked,  639 
re- working  after  abandonment,  648 
notices,  palling  down  or  defacing,  673 

service  of,  678 
nuisance,  unfenced  shaft  or  side-entrance  may  be,  648 
offences,  imprisonment  for,  where  life  or  limb  endangered,  674 
with  or  without  hard  labour,  674 
penalties,  673,  674 
proceedings  under  other  Acts  not  restricted,  676 

adjournment  to  enable,  to  be  taken,  677 
prosecution  of,  674 — 676 
same  offence  not  twice  punishable,  676 
summary  proceedings,  674,  675 
who  liable  for,  673,  674 
opening  new  shaft  or  seam,  notice  of,  647,  648 
other  persons  interested  in  minerals,  meaning  of,  649,  679 
owner,  meaning  of,  678,  679 

contractor  for  working  coal  mines  liable  as,  679 
includes  any  one  of  two  or  more  co-owners,  679 
not  include  holder  of  expired  lease,  679 

local  authority,  where  abandoned  shaft  used  as  public 

well,  679 
recipient  of  rent  because  also  a  lessee,  679 
owner  agent  or  manager, 

abandonment  of  mine  &c.,  647,  648 
accidents,  notice  as  to,  647,  726 
cause  of  danger,  failure  to  remedy,  651 
cheok-weigher,  interference  with,  633,  634,  688 
employment,  breach  of  provisions  as  to,  630 

exemption  where  misrepresentation  as  to  age,  675 
general  rules,  liability  in  respect  of,  657,  669 
imprisonment  for  offence  endangering  life  or  limb,  674 
may  be  liable  for  breach  of  rules  by  whomsoever  committed,  657, 

669,  670 
plans  of  mines,  646 
•'  reasonable  means,"  669,  670,  671 
restriction  on  prosecution  of,  675,  676 
returns,  645,  646,  694—696,  726 
shafts,  provisions  as  to.  637 — 639 
special  rules.  669—673 
working  without  manager,  640 
part-owner  is  • '  owner,"  679 

liability  of,  for  breach  of  rales,  669,  670 
parts,  division  of  mine  into,  639.    (See,  under  this  title,  mine.) 
penalties,  amount  of,  674 
application  of,  677 
in  Ireland,  677 
higher  under  another  Act  not  precluded,  676 
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penalties, 

recovery  of,  674 
pit-banks.    (See  Pit-bankt.) 

plan,  abandoned  mine,  of,  to  be  sent  to  Sec.  of  State,  689,  690 
inspection,  restriction  on,  690 
order  for  production  of,  to  Sec.  of  State.  690,  691 
presenration,  690 
scale.  690 
meaning  of,  678 

owner  agent  or  manager,  to  be  kept  by,  GAi\ 
liability  for  non-compliance,  646 
production  to  inspector,  646 
scale,  646 
privies,  678 
prosecutions.  674 — 676 

restriction  on,  against  owner  agent  or  manager,  675,  676 
when  agent  of  inspector  may  commence.  715,  716 
public-house  &c.,  wages  not  to  be  paid  at,  630,  631 
publication  of  Act  of  1887  and  special  rules,  672,  673 
raising.    (See,  under  this  title,  ImoerinffJ) 
"reasonable  means,"  669,  670,  671 
"reasonably  practicable,"  657 
recovery  of  deductions  from  wages.  632 
refuge,  spaces  for,  in  underground  roads,  664,  665 

size  of,  664 
register  of  boys  girls  and  women  employed,  629 

non-compliance,  effect  of,  630 
production  to  inspector,  629 
holders  of  certificates,  642 

cancellation,  record  of.  to  be  entered,  644 
relatives  of  persons  killed,  payment  of  penalties  to,  677 
removing  or  rendering  useless  appliance,  668 
repeal,  683,  687 

repealed  Acts,  construction  of  references  to,  682 
report  as  to  intended  employment  of  boy  below  ground,  629,  630 

non-compliance,  630 
reports  of  Courts  of  inquiry,  663 

examining  boards,  641,  642 
inspection  of  machinery  and  shafts,  as  to,  659 

mines,  658,  659 
inspectors,  of,  652 

accidents  causing  death  or  pei'sonal  injury,  as  to,  (>52 
partly  printed  and  partly  written,  may  be,  668 
publication  of,  654 
returns,  646,  646,  726 

forms  of,  646,  685—687 
not  making,  effect  of,  645,  646 
publication  of  results,  645 
roads,  664,  665.    (See,  under  this  title,  trarelUng  roads,) 

places  of  refuge  in  underground,  664.  665 
rules.    (See,  under  this  title,  general  rulrg^  special  rules.) 
safety  lamps.  660.  661 

construction.  660 
examination  before  use,  660,  661 
must  not  be  unlocked.  661 
restrictions  as  to  use  of,  691 
special  rules  as  to.  power  to  make,  688 
stations  for  lighting,  6(>1 
when  compulsory,  6(»0 
valves  for  steam  boilers.  667 
school  fees,  payment  of.  out  of  wages.  630 
Scotland,  application  of  Acts  to,  679.  680 

summary  proceedings  in,  676 
Sec.  of  State. 

accidents,  power  to  direct  mvestigation  as  to,  652 

48—2 
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Sec.  of  State, 

application  of  Act,  power  to  determine  as  to.  677,  718 

certificates  of  service,  grant  of,  681 

competency  of  manager,  powers  as  to  inqairies  into,  642,  643 

continuation  of  existing  orders,  681 

examinations,  powers  as  to,  641 ,  642 

explosives,  powers  as  to,  691.    (See  Explosives,') 

inspectors,  powers  as  to,  649,  650 

meaning  of,  679 

objection  by,  as  to  division  of  mines  into  parts,  639 

payment  of  wages  by  weight,  power  to  exempt  from.  632 

former  provision,  633 
plan  of  abandoned  mine,  preservation  of,  690 
prosecutions,  power  as  to,  675,  676 
reports,  publication  of,  654 
returns,  publication  of  results  of,  645 
revocation  or  alteration  of  orders  or  exemptions,  678 
shafts,  power  to  exempt  from  provisions  as  to,  638,  639 
special  rules,  powers  as  to.  671,  672 
section.    (See.  under  this  title,  plan.) 

service,  certificates  of.  681.    (See,  under  this  title,  oertifieates  o/t^rviee.') 
contract  of,  not  avoided  by  improper  deductions  from  wages,  632 
of  notices,  678 
proof,  678 
shaft,  agreements  contrary  to  provisions  as  to,  void,  637,  638 
breach  of  provisions  as  to,  637 
casing  and  lining,  665 
dimensions  of  communications  between,  637 

exception  in  case  of  thin  seams,  639 
distance  between,  637 

exception,  638.  639 
downcast,  option  to  use,  on  notice,  665,  666 
exceptions  from  provisions  as  to,  638,  639 

accident,  shaft  rendered  unavailable  by,  638 
exemption  by  Sec.  of  State,  638,  639 
new  mine  being  opened,  638 
while  shaft  being  sunk,  688 
fencing,  648,  655.    (See,  under  this  title^fenciitg.) 
injunction  against  breach  of  provisions  as  to,  687 
inspection  of,  and  report,  059 
meaning  of,  678 
notice  of  opening,  647,  648 
nuisance,  unfenced  shaft  may  be,  648 
raising:  and  lowering  apparatus  to  be  kept  at  each,  637 
signalling,  666 
single,  prohibited,  637 

exceptions,  638,  639 
"working,"  meaning  of ,  666,  709 
shale,  mines  of,  are  within,  627 
short  titles,  627,  688,  691 
shots,  firing,  power  to  make  special  rules  as  to,  688,  689 

restrictions  as  to,  662,  663 
signalling,  in  shafts,  666 

travelling  planes,  664 
single-linked  chain,  prohibition  of,  for  lowering  and  raising,  667 
single-shaft,  prohibition  of,  637 
special  rules,  669—673 
amendments,  672 
arbitration  as  to,  671,  672 
certified  copies  evidence.  672 
coal  dust,  688,  689 
continuation  of  existing,  682 
copies  to  be  supplied  gratis,  673 
enlarged  power  to  make,  under  Act  of  1896. ..688,  689 
establishment,  671 
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special  roles, 

explosiyes,  688,  689 

false  statements  as  to  posting  up,  672 

general  rules  how  far  may  be  suspended  by,  689 

inflammable  gas,  688,  689 

inspector,  liability  for  not  transmitting  proposed  rules  to,  672 

lamps,  688 

liability  for  breach  of,  670 

manager,  liability  of,  as  to,  670 

where  rules  not  posted  up  or  copies  supplied,  673 
mine  owner  bound  by,  670 
miner  may  be  liable  for  breach  of,  670 
owner  or  agent,  liability  of,  as  to,  670,  671 

where  rules  not  posted  up  or  copies  supplied,  678 
part-owner,  liability  of,  670 
posting  up,  673 

proposed  rules,  671 
publication,  672,  673 
pulling  down  or  defacing,  673 
Sec.  of  State  may  object  to,  671 

propose  modifications,  671 

f-pecial  rules  or  amendments,  672 
shots,  as  to  firing,  688,  689 
signature  of,  by  inspector,  670 
statutory  force  of,  670 
watering,  as  to,  688.  689 
stations  beyond  which  workmen  may  not  pass  before  inspection,  658 
steam  gauges,  667 

stemming  and  tamping,  restrictions  as  to,  661,  664,  691 
stratified  ironstone  mines  are  within,  627 
stretchers,  667 

summary  proceedings  for  offences  and  penalties,  674,  675 
appeals,  675 

remoyal  of  check-weigher,  634,  635,  674,  add.  to  p.  635 
restriction  as  to  acting  on  Court  of  Summ.  Jurisd.,  675,  676 
suspension  of  certificates,  643,  644.    (See,  under  this  title,  certificates  ) 
thermometers,  667 
timbering,  665 
Treasury,  meaning  of,  679 

travelling  planes,  signalling  and  manholes  for,  664 
roads,  dimensions  of,  665 
manholes  for,  664 

number  of,  to  engine  room  and  boiler  gallery,  664 
securing  roofs  and  sides  of,  665 
umpire,  654 — 656.     (See  Arhitration.) 
underground  planes  and  roads,  664,  665 
under-manager,  appointment  of,  640 

daily  supervision  of  mine  by,  640 
imprisonment  for  offence  endangering  life  or  limb,  674 
(iabilities,  640 
qualification',  640 

restriction  on  prosecution  of,  675,  676 
'*  ventilating  district,"  663 
ventilation,  general  rules  as  to,  657,  658 
amount  of,  required,  657,  658 
during  temporary  suspension  of  work,  658 
improper,  when  manager  may  be  convicted  for,  658 
inspection  as  to,  658,  659 
mechanical  contrivance  for,  to  be  placed  out  of  danger  from 

explosion,  658 
power  of  inspector  to  inquire  as  to,  650 
proceedings  for  breach  of  provisions,  particulars  of  defects 

must  be  stated  in,  658 
periodical  measurements  of  quantity  of  air,  658 
entry  in  book,  658 
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Tentilation,  return  air  to  be  carried  off  clear  of  fire  used  for  ventilation, 
658 
returns  as  to,  687 
wages,  deductions  from,  631 — 633.    (See,  under  this  title,  deduct iom,^ 
contributions  to  check-weigher's  remuneration,  of,  635,  636 
offences  as  to,  631 
payment  by  weight,  631 — 633.    (See,  under  this  title,  toeigkt,) 

of  school  fees  out  of,  630 
public-house  &c.,  payment  at,  prohibited,  630,  631 
water,  dangerous  accumulation  of,  in  adjoining  mine,  651,  652, 660 
provisions  where  dangerous  accumulation  of,  probable,  664 
watering,  power  to  make  special  rules  as  to,  688,  689 
weight,  payment  of  wages  by,  631 — 633 

deductions,  631 — 633.    (See,  under  this  title,  deductions,^ 
exemption  from  obligation  as  to,  632 

previous  law,  633 
mode  of  weighing,  631 
what  required  to  be  weighed,  632 
Weights  and  Measures  Act,  application  of,  636 

inspector  not  to  impede  working,  636 
wilful  damage,  668 
woman,  meaning  of,  679 
women  employed,  register  of,  629 

non-compliance  with  provisions  as  to,  effect  of,  630 
prohibition  of  employment  below  ground,  627,  628 
restriction  on  employment  above  ground,  628,  629 
working  places,  securing  roofs  and  sides  of,  665 

timbering,  665 
workmen,  inspection  of  mine  on  behalf  of,  668 
representation  on  arbitrations,  689 
stations  for,  658 

withdrawal  in  case  of  danger,  660 
inspection  and  report,  660 

COALERY, 

definition  of,  9 

*' COALS  AND  COAL  MINES," 

what  included  in  exceptions  of,  34 

COALS  UNDERGONE, 

butty  colliers,  when  not  entitled  to  be  paid  for,  577 

CODICIL, 

devolution  under,  according  to  Derbyshire  custom,  569 

COIN, 

payment  of  wages  in,  under  Truck  Acts,  731 

COINAGE, 

of  tin  in  Cornwall  no  longer  necessary,  495  n. 

COKE, 

may  be  **  produce  of  mines,"  23 
ovens.    (See  Nuisance.') 

COLLEGE.     (See  Univ.  and  Coll.  Estates  Act.) 

COLLIERY.    (See  Table  of  Contents.) 

companies,  how  assessed  to  Income  Tax,  610,  611 
construction  of  liberty  to  drain  water  from  intended,  455 
definitions  and  meaning  of,  8,  9 
trade,  a  species  of,  259    (See  Trade.) 
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COLONIES.     (See  Brit,  Columbia;  BrU,  N,  Amerioa  Act;  Brit.  S.  Africa 
Co.;  Bcchuanaland ;  Canada;  Griqualand  Wut ;  Natal  Mines  Act ; 
New    South    Wales;    New    Zealand;    Nova    Scotia;     Queensland; 
Victoria.) 
cost-book  mines  in,  496 

Crown  grant  in,  not  pass  gold  or  silver  mines  without  express  mention, 
65,  578 
Victoria,  678,  679  n. 
local  Acts,  mining  rights  in,  regulated  bj,  578,  679 
Privy  Council,  decisions  of,  as  to  rights  in  mines  in,  579  n. 

COMMISSIONERS  OF  WOODS.     (See  Crown;  Gloucestershire  Rights  Jjrc.) 

COMMITTEE  OF  LUNATIC.   (See  Lunatic.) 

COMMON  LAW  PROCEDURE  ACT, 
inspection  under,  596,  597 

COMMON  OF  TURBARY.     (See  Custom  ;  PrescHption.) 
where  claimable,  99,  100 

COMMON,  TENANT  IN.    (See  Co-owner ;  PaHner.) 

COMMONS.  (See  Custom ;  Inolosure  Acts ;  Inclosures ;  Morton^  Stat,  of; 
Prescription ;    Wastes.^ 

COMMUTATION.    (See  Enfranchisement.') 

COMPANIES  ACT,  1862.    (See  Cktst-hook  J^c.  Comps.) 

partnership,  legality  of  mining,  if  formed  before,  496 

since,  496 

COMPANY.    (See  Cost-booh  Jf'c.  Comps. ;  Harbour  Comp.  ;  Lands  CI.  Jtc.  Act ; 
Bail,   and   Wat,   CI,  Acts;   Special  Rail,  and  Can.  Acts;  Stannary 
Courts.) 
laches  of,  less  material  than  in  case  of  individual,  198  n. 
Income  Tax,  610— 61. S.     (See  Income  Tax.) 

COMPENSATION.  (Se^  Brine-Pumping  Act,  \9>%\ ;  Contract;  Employers' 
Liability  Act;  Fraud;  Lands  CI.  i*c.  Act;  Measure  of  Damages  ;  Pub. 
Health  ^c.  Am.  Act,  ISSS;  Rail,  and  Wat.  CI.  Acts;  Roadways; 
Support ;   Water.) 

mandamus  to  take  up  award,  369 

setting  aside  verdict  of  jury,  369  n. 

COMPENSATION  BOARD,  381—384.     (See  Brine-Pumping  Act  1891.) 

COMPULSORY  PURCHASES.    (See  Lands  a.  ^c.  Act;  Rail,  and  Wat.  CI. 
Acti.) 
and  voluntary  on  similar  footing  as  to  support,  287 
Councils,  powers  of  County  and  Parish,  140  n. 
purchase  without  reference  to  compulsory  powei-s,  202,  203 

conveyance  read  as  if  Act  incorporated  therein,  203 

CONCEALMENT.    (^^  Fraud.) 

of  ore  with  intent  to  defraud,  when  a  felony,  602 
punishment  for,  602,  603 

CONSEQUENTIAL  DAMAGE.     (See  Measure  of  Bamaget.) 

effect  of  death  on  right  to  recover  in  respect  of,  483,  601,  602.     (See 
Beath.) 

CONSOLIDATION  OF  VEINS,  668,  670  n. 

CONSTRUCTIVE  POSSESSION.    (See  Presumption  of  Property  or  Posses- 
sion.') 
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CONSTRUCTIVE  TRUST, 

arises  on  renewal  of  lease  by  partner,  120 

tin-bonnds,  487 
assignment  of  new  gales  to  trustees  of  forfeited  gales,  548 
delay  fatal  to  enforcement  of,  122,  123.    (See  Delay.) 

CONTAINING  CHAMBER.    (See  User,) 

copyholder,  possession  of  space  created  by  working  is  in,  48 

galee,  where  space  created  by  working  by,  property  vests  in  Crown.  540 

lessee,  possession  of  space  created  by  working  is  in,  47 

lessor,  property  in  space  created  by  lessee's  working  is  in,  47 

life,  possession  of  space  created  by  working  is  in  tenant  for,  47,  82 

lord  of  manor,  property  in  space  created  by  copyholder's  working  is  in,  48 

mine  includes  space  created  oy  working,  and  yacuum  after  working,  7,  8 

effect  when  mines  and  surface  severed,  7,  8 
minerals  generally  not  include  space  created  by  working,  21 

but  context  may  enlarge  meaning,  21,  22 
quarry  probably  includes  space  created  by  working,  8 
remainderman  or  reversioner,  property  in  space  created  by  working  by 

tenant  for  life  or  years  is  in,  47 
seam  probably  includes  space  created  by  working,  8 
vein  probably  includes  space  created  by  working,  8 
years,  possession  of  space  created  by  working  is  in  tenant  for,  47,  82 

CONTINGENT  REMAINDERMAN.    (See  Contingent  Remainders.) 
on  coming  into  esse  may  have  remedy  for  previous  trespass,  585 

CONTINGENT  REMAINDERS,  TRUSTEES  TO  PRESERVE, 

may  have  account  for  waste  for  benefit  of  tenant  in  fee  or  tail  not  in 
esse,  73 
injunction,  76 

CONTINUOUSLY  WORK.    (See  Lease.) 

CONTRACT. 

abstract  of  title,  186,  187,  521.    (See  Abstract  of  Title.) 

acceptance  of  title,  taking  possession  not  an,  191 

acts  and  conduct,  implied  from,  197 

construction — contract  or  lease,  197 

copyholds,  as  to,  not  nee.  to  mention  lord's  right  to  mines,  189 

cost-book  CO.,  519—521,  624,  528.    (See  Cost-hook  S^c.  Comps.  ;   Frauds, 

Stat,  of;  Relinquishment  Jji'c. ;  Transfer.) 
covenants  to  be  inserted  when  contract  silent,  196.     (See  Specific  Per- 
formance.) 
Head  rent,  omission  to  stipulate  for,  not  make  contract  for  "  all  usual 
covenants  "  void  for  inequality,  193 
reservation  of,  does  not  free  lessee  although  mine  or  quarry 
non-existent,  190 
<lelay  fatal  to  enforcement  of,  193,  194.    (See  Delay.) 
cnfrancht.  (statut.)  not  affect  mines  unless  with  consent  in  writing, 
49,  149,  202 
not  nee.  to  mention  lord's  int.  in  mines,  189 
fraud  a  bar  to  enforcement  of,  192.    (See  Ib'aud.) 

ground  for  rescission  or  compensation,  197,  198.    (See  Fraud.) 
Frauds,  Stat,  of,  185,  186,  519—521.     (See  Frauds,  Stat,  of.) 
local  authority,  notice  by,  should  mention  mines,  if  such  be  intention,  184 
customs,  when  applicable,  not  necessary  to  mention  existence  of 
rights  thereunder,  189 
loss  in  sale  by  Court  between  sale  and  confirmation  falls  on  pur.,  190, 191 
management  in  sale  by  Court  between  sale  and  confirmation,  191 
mistake,  199.    (See  Mistake.) 

openini;  biddings,  former  practice  as  to,  not  applicable  to  mines,  191 
part  performance  of,  takes  case  out  of  Statute  of  Frauds,  186 
performance.     (See  Specific  Performance.) 
possession,  purchaser  or  lessee  entitled  to,  as  from  contract,  190 
when  purchaser  entitled  to,  where  no  time  fixed,  191 
pre-emption,  covenant  giving  right  of,  runs  with  land,  184,  185 

when  void  for  perpetuity,  184 
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"  preseiration  "  under  Jad.  Rales,  motion  to  restrain  lessee  from  ceasing 

to  pomp  is  motion  for,  192 
property  transferred  bj  sale  not  bj  confirmation  under  sale  by  Court,  190 
quiet  enjoyment,  lessee  entitled  to  covenant  for,  where  third  person 

working,  189 
railway  co.,  notice  by,  should  mention  mines,  if  such  be  intention,  184 
ratification  of  parol,  186 
rescind,  right  of  vendor  to,  when  purchaser  objects  as  to  title  to  mines, 

189,  190 
rescission  and  compensation,  express  provisions  for,  189, 190 
specific  performance  of.    (See  Specific  Performance.) 
speculative  character  of  mining  property  no  bar  to  enforcement  of,  190 
surface  to  centre,  whole  solum  from,  included  in  contract  to  sell  land, 

184,  187 
ten.  for  life,  power  to  carry  out  contract  of  predecessor,  130 

enter  into  contracts,  180 
title,  where  want  of,  to  mines  or  quarries,  vendor  cannot  in  general  enforce, 

187 
whether  purchaser  may  enforce 
with  compensation,  187 
immat.  that  compensation  difficult  to  estimate,  188 

existence  of  mines  or  quarries  not  proved,  188 
real  owner  has  long  refrained  from  working,  187 
may  not  work  without  consent  of 
surface  owner,  187,  188 
value  insigniticant,  188 
contra  where  local  customs  apply,  189 

proof  of  non-existence  of  mines  or  cesser  of 
right  to  work,  188 
but  difficult  to  prove  non-existence,  188  n. 
pur.  knows  of  want  of  title  and  goes  into  pos- 
session, 188,  189 
subject-matter    copyholds     or    enfranchise- 
ments, 189 
rescission  and  compensation,  express  provisions  for,  189,  190 
trade,  effect  of  principle  that  mines  a  species  of,  191 
uncertainty  in,  185.    (See  Uncertainty,) 
usual  clauses,  196, 196 

warranty  as  to  existence,  when  no,  and  mine  or  quarry  non-existent, 
purchaser  or  lessee  bound,  190 
immat.  that  dead  rent  reserved,  190 
waterworks  co.,  notice  by,  should  mention  mines,  if  such  be  intention,  184 
working,  where  mines  exhausted  or  partly  exhausted  by,  whether  pur- 
chaser can  in  general  enforce,  with  compensation,  187 
not  where  purchaser  has  known  of  working,  188 
or  of  some  working,  although  not  of  extent,  188 
or  where  third  person  is  in  possession  and  working,  188 
smallness  of  value  of  minerals,  effect  of,  188,  189 
working,  where  mines  exhausted  or  partly  exhausted  by,  vendor  cannot 

in  general  enforce,  187 
works,  purchaser  or  lessee  who,  may  be  ordered  to  pay  purchase-money  or 
amount  actually  due  in  respect  of  rents  into  Court,  95,  96,  191 

CONTRIBUTION.    (See  Cb-otiwwr;  Cott-hook  J^c,  Compt.;  Partner.) 

CONTRIBUTORIES.    (See  Cost-book  Jj^c,  Comps.) 

CONVENTIONARY  TENEMENTS,  50,  51 

CONVERSION, 

of  share,  on  death  of  partner  in  cost-book  company.  510 

mine  or  quarry,  257,  258 
residuary  bequest,  when  conversion  necessary  under,  66 

CONVEYANCE, 

covenants  for  title  in.  206,  207.    (See  Title.) 

enfranchisement  (statut.)  not  affect  right  to  mines  unless  with  express 
consent,  49, 149,  202 
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'*  found/'  meaning  of,  in,  205 

land  in,  pn.  fao.  includes  all  from  surface  to  centre,  201 

what  will  rebut  presumption,  201 
land-tax,  mines  in  land  sold  for  redemption  of,  not  pass  by,  147,  148,  202 
manor,  where  conveyance  of,  will  pass  mines,  201 
parcels.  204,  205.    (See  Parcels.) 

Rail,  and  Wat.  01.  Acts.    (See  Bail,  and  Wat.  CI,  Acts  (purehase).') 
stamps,  207 
waste,  mines  in,  pass  by  general  words  although  existence  unknown,  201 

CONVEYANCINa  AND  LAW  OF  PROPERTY  ACT,  1881. 
forfeiture,  provisions  as  to,  234,  237,  238 

assignment  &c.,  not  applicable  to  clause  against,  237 

bankruptcy  or  execution,  on,  how  far  applicable  to  clause  for,  237 

lessee's  breach  of  covenant  as  to  inspection  of  mine  accounts  &c, 
not  applicable  to,  2H4,  237.  238 

licences,  application  of,  to,  251 

non-payment  of  rent,  not  applicable  to,  238 

service  of  notice,  238 
infant  tenant  in  fee,  lands  of,  demisable  under.  158 
infants,  provisions  authorising  trustees  to  work  on  behalf  of,  78,  79 
manor,  conveyance  of,  includes  mines  &c.,  201 
mining  lease,  meaning  of,  158  n. 
rent,  meaning  of,  158  n. 
term  enlarged  under,  ownership  of  mines  where,  41 

original  impeachability  of  waste  immat.,  41 

CO-OWNER.     (See     Q)st-book    Jf-r.     Comp$.;    PaHition;    Partition    Act*; 

Partner.) 
account,  action  for,  where  appropriation  beyond  share,  114 
allowance  for  expenses,  114 
profits  to  be  accounted  for.  114 
appropriate,  no  co-owner  entitled  to,  more  than  share,  114 
destruction  or  ouster,  there  must  be,  before  remedy  for  interference,  113 
destructive  waste  restrained,  114 
devolution  of  share  of,  as  real  estate,  257 
lien,  co-owner  not  entitled  to,  114 

contra  where  others  acquiesce  and  moneys  spent  in  necessaries,  114 
manager,  114.    (See  Receiver  and  Manager.) 
mesne  profits  where  interference  with  right  of  working,  113 
ouster,  113 

partnership  in  workinfr.     (See  Partner.) 
profits,  must  account  for  share  of,  114 
receiver  and  manager,  114.    (See  Receiver  and  Manager.) 
sale,  may  not  generally  have,  137 

under  Partition  Acts,  may  have,  137.    (See  Partitian  Acts.) 
specific  performance  refused  as  to  moiety,  where  contract  as  to  whole, 

195 
transfer  share,  may,  135 
trespass  against,  113 
trover  against,  113 
work,  any  co-owner  may  enter  and,  113 

CO-PARCENER.     (See  OhOwner.) 

CO-PARTNER.    (See  Cost-hook  Jj^o.  Comps. ;  PaHner.) 

COP  E,  568,  669.    (See  Derbyshire  RighU  Jf^o.) 

COPPER, 

mills  and  foundries,  application  of  Fact,  and  Work.  Act  to,  729 
mine,  purser  secretary  &.c.  of.  may  be  rated,  622 

where  gold  or  silver  found  in,  52 — 55.    (See  Reyal  Mines.) 
smelting.    (See  Nuisance.) 
tin-bounder,  right  of.  to,  399 
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COPROLITES, 

a  mineral,  11,  729 

under  Fact,  and  Work.  Act,  729 
application  of  Quarry  Acts  to  place  for  getting,  724 
not  Btone  within  Navigation  Act,  11  n. 

COPYHOLD  ACT,  1894.. .148,  149.    (See  Unfranchisement,) 

COPYHOLDER.      (See    Custom;    Customary  Freeholder;  Enfranchisement; 
Inclosure  Acts;   Aferton^  Statute  of;  Prescription;  Support;  User; 
Wastes.^ 
Abercame.  property  of  mines  in  manor  of.  in,  47  n. 
account  against,  for  improper  workings,  85 

form  of  account,  85  n. 
account  by,  against  lord,  86 

stranger,  588 
acquiescence  followed  by  expenditure  may  bar  remedies,  85 
containing  chamber    of    mine,   interest    in,   48,   96.    (See   Containing 

Chamber.) 
custom,  workings  under.    (See  Custom.) 
death,  right  to  account  not  lost  by,  85.    (See  Death.) 
exception  of  mines  on  surrender  by,  48,  142 
forfeiture  for  wrongfully  working  new  mines  or  quarries,  85 
Great  Broughton,  property  of  mines  in  manor  of,  47  n. 
injunction  against,  for  improper  workings,  85 

form  of,  85  n. 
by,  for  improper  workings  by  lord,  86 
interloc.  injunction  not  against  lord  where  working  commenced,  86,  87 

unless  in  clear  case,  87 
marl,  right  to  dig  for,  84 

measure  of  damages  where  lord  improperly  works,  86 
new  mines  or  quarries,  copyholder  may  not  pri,fac,  work,  84 

lord  may  not  pri.fac.  work,  86 
open  mines  or  quarries,  copyholder  may  work,  and  appropriate  produce, 

84 
possession  of  mines  and  quarries  is  in.  47,  48,  84,  86,  588 
prescription,  workings  under.    (See  Presorijdion.) 
property  in  mines  or  quarries  is  in  general  in  lord,  47,  84,  189 

but  custom  may  vest  it  in  copyholder,  47,  47  n.,  189  n. 
in  minerals  in  general  in  lord,  48 
remedies  for  wrongful  workings  by,  85 

lord,  86 
reversioner,  immat.  for  remedy  against  lord  that  copyholder  a,  86 
stones  falling  on  copyhold  land,  rights  as  to,  84,  85 
trespass,  damages  against  stranger  for,  how  divided,  695 
for  improper  workings  by  lord,  86 

workings  by  stranger,  copyholder  may  have,  588 
trover  against,  for  minerals  improperly  worked,  85 
user  of  surface  or  subsoil,  96,  97.    (See  User^ 
vendor  of  copyholds  need  not  mention  that  property  in  mines  in  lord, 

189 
Wakefield,  property  of  mines  in  manor  of,  in,  47  n. 
waste,  copynolder  who  works  new  mines  or  quarries  commits,  84 
sand  pits  &c.  in,  may  be  copyholds,  151 

CORNWALL.      (See   Cost-book  ^c,   Comps.  ;   Duke  of   CommaU;  Stannary 
Courts;  Tin-bounding.) 
avoidance  of  lease  or  licence  by  non-working  for  year  and  day,  494 
coinage  of  tin  in,  no  longer  necessary,  495  n. 
customary  rights  in  mines  in,  vendor  need  not  mention  existence  of, 

189 
devolution  of  power  to  take  up  future  rent,  494 

toll  or  ore  rent  reserved  under  power,  494 
drainage  adit,  no  customary  right  to  perpetual  use  of,  494 
evidence  of  custom  in  one  manor  in,  admissible  to  show  custom  in  other, 
100,  106,  494,  495 
notw.  question  is  between  lord  and  tenant,  106,  494,  495 
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C0B.VWAL1.— continued. 
pleasure  dole,  494  n. 
tin,  duties  of  customs  on,  in,  495  n. 

fonner  right  of  Crown  to  pre-emption  of,  in,  495  n. 

ore  in,  assessment  on,  495  n. 

sett,  duration  of  agreement  for,  where  no  time  fixed,  494 
title  to  manorial  mines  in,  established  by  acts  of  ownership,  494 

CORNWALL  SUBMARINE  MINES  ACT,  51  n.    (See  Crown;  Duke  of  Corn- 
wall.^ 
support  of  buildings.  285,  407,  408 

CORONER,  666,  657,  706 

CORPORATIONS.    (See  Bishop;  Coinpany  ;  Crown;  Dean  and  Chapter;  Duke 
of  Cornwall ;  Eccles.  Leasing  Acts  ;  Greenwich  Hospital  Act ;  Parson ; 
Ufiiv,  and  Coll.  Estates  Act.^ 
hsLYe  pri.fao.  same  remedy  in  respect  of  subsidence  as  individiial,  388 

CORPOREAL, 

hereditament,  open  mines  are,  200 

whether  new  mines  or  quarries  are,  200.  680 

COST-BOOK    AND    STANNARY    COMPANIES.     (See    Partner;  Stannary 
(hurts ;  Tin-Bounding.^ 
abandonment  of  working  before  subscription  of  capital,  499 
abstract  of  title  to  mines,  purchaser  of  cost-book  share  not  entitled  to,  521 
accident  sick  or  benefit  fund,  deduction  from  wages  for,  in  stann.  oo.  to 

be  accounted  for,  512 
not  assets  in  winding  up,  633.   (See  Wind- 
ing Up  ^c.^ 
account,  action  by  mortgagee  of  one  partner  in  cost-book  comp.  for,  507 

one  member  of  cost-book  comp.  against  others  for.  506 
need  not  ask  for  dissolution,  506 
parties  to,  606,  507 
relinquishing  member  of  cost-book  comp.  for.  528 
for,  of  profits  of  particular  share  in  cost-book  comp., 
506  n. 
of  deductions  from  wages  in  stann.  comp.  to  be  posted  up.  512 
forfeited  shares  in  stann.  comp. ,  509 
relinquished  shares  in  stann.  comp.,  530 
taking  of,  on  relinquishment,  526,  527 
accounts  and  entries  by  purser,  504 

statutory  duty  as  to.  of  purser  of  stann.  comp.,  504 
auditing  of,  of  unregistered  stann.  comp.,  506 
passing  of,  of  cost- book  comp..  505 

statutory  duty  to  lay,  before  meeting  in  case  of  stann.  comp.,  505 
actions  by  and  a^i^ainst  cost-book  comp.  in  partnership  name,  500 

Stann.  Court  may  direct,  in  winding  up,  533 
additions  to  rules  of  stann.  comp.  by  special  resolution,  506 
admission  of  membership,  effect  of,  in  action  by  creditor,  515 
adventurers,  meeting  of.  on  formation  of  cost-book  comp.,  497 
advertisements  necessary  before  sale  of  property  of  stann.  comp.,  531 
agents,  appointment  and  removal  of,  505 

transaction  of  business  by,  504 
agreement  to  become  member,  effect  of,  on  liability  to  contribute,  510  n. 
alterations  in  rules  of  stann.  comp.  by  special  resolution,  506 
amalgamation  of  stann.  comps.,  531 
advertisement  of  resolutions,  531 
resolutions  ineffectual  unless  registered,  502,  531 
assignments  of  leases,  licences  &c.  must  l)e  filed,  502 
attachment  of  debt  due  by  one  stann.  comp.  to  contributory  of  other 
when  both  in  liquidation.  533,  534 
order  for  production  of  list  of  members  &c.  enforceable  by,  503 
auction  necessary  before  sale  of  property  of  stann.  comp.,  531 
bankruptcy  of  member  not  dissolve  cost-book  comp.,  530 
bill  of  exchange.    (See,  under  this  title,  negotiable  instruments,) 
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borrowiDg  money,  member  of  cost-book  comp.  may  not  pri.  fao.  bind 

others  by,  517,  518 
parser  of  cost-book  comp.  may  not  pri,  fac.  bind 
others  by.  517,  518 
when  borrower  entitled  to  reimbursement,  518 
calls.    (See  CalU  ^-r.) 

capital,  abandonment  of  working  before  subscription  of,  effect  of,  499 
fixed,  seldom  agreed  on,  497 

where  agreement  for,  commencement  of  working,  498,  499 

necessary  in  registration,  500,  501 
working  with  smaller  than  agreed,  effect  of,  in  cred.  action,  514 
captains  sometimes  appointed  for  cost -book  comps.,  497 
change  of  purser,  notice  of,  under  Met.  Mines  Act,  506  n.,  699 
charge,  adjudication  on  validity  and  extent  of,  in  winding  up,  533 

attachment  of  debts  not  to  prejudice.  534 
charging  order,  judgment  creditor  of  member  may  obtain,  518,  519 

other  members  may  purchase  interest  charged,  519 
charity,  cost-book  shares  may  be  bequeathed  to,  530,  531 
check-weigher,  512,  513 
colonies,  cost-book  companies  formed  in,  496 
collusive  creditor's  action  to  recover  cidls,  507,  508 

stay  of,  508 

terms  of  which  stay  ordered,  508 
commencement  of  working  of  cost-book  comp.,  498,  499 
committee  of  management  sometimes  appointed   for  cost-book  comp., 

497,  498 
oixier  for   production  against   member  of, 
498  n. 
Companies  Act  1862,  legality  of  cost-book  comp.  if  formed  before,  496 

since,  496 
registration  under,  of  stann.  comp.  optional,  501 
compensation  under  Work.  Comp.  Act  1906,  to  be  paid  in  priority  in 

winding  up,  532 
concealment  a  bar  to  enforcing  contract  for  transfer  of  cost-book  share, 

522 
contract.      (See    Coidract ;     Frauds,    Stat,    of;     BelinquUhment    J^c; 
Tranjt/er.') 
depriving  miner  of  rights  under  Stann.  Act  1887  void,  513 
for  sale  of  leases  licences  &c.,  filing,  502 
to  take  shares,  rescission  of,  for  fraud,  499 
contribution,  agreement  as  to,  in  cost-book  comp.,  497 

creditor's  action,  payment  of,  immat.  in,  514 
payment  for  goods  by  means  of,  497 
registered  owner  alone  pri.  fao,  liable  for,  528 
transferee  not  liable  for,  524 
winding-up,  when  enforced  in,  510 
contributories,  forfeited  shares,  placing  member  on  list  of,  as  to,  510  n. 

member  relinquishing  bond  Jide  cannot  be  placed  on  list 

of,  529 
registered  member  alone  may  be  placed  on  list  of,  523 
transferor  and  transferee  not  both  liable  as,  525 
conveyance  to  member,  not  necessary  in  creditor's  action  to  show,  516 
copy  of  register  of  members,  member  entitled  to,  502 
rules  (if  any),  stann.  comp.  bound  to  file,  503 
inspection  of,  503 
Cornwall  and  Devon,  cost-book  comps.  first  known  and  chiefly  exist  in, 

495 
presumption  that  mining  co.  in,  on  c.-b.  system,  495 
or  Devon,  necessity  to  work  for  metallic  minerals  in,  to  be 
within  and  subject  to  stann.  jurisd.,  496 
cost-book  custom,  recognition  of,  534,  535 

entry  in,  of  arrangement  and  names  and  addresses  of  members, 
498 
resolutions  of  company,  506 
rules  of  company,  498 


766  INDEX. 

COST-BOOK  AND  STANNARY  COM? AS  I Ei^^continued. 

cost-book  evidence,  admissibility  in,  of  book  purporting  to  be  former, 
600  n. 
inspection  of,  503.    (See,  under  this  title,  iwtpectianj) 
persons  whose  names  in,  alone  generally  liable  for  contrib., 

510  n. 
production  of,  order  for,  without  action,  503 

in  creditor's  suit,  517  n. 
signing  of  rules  in,  498 
stamp  not  necessary  for,  498 
credit,  general  intention  in  cost-book  comp.  to  order  goods  on,  497 

right  of  purser  to  order  goods  on,  497,  613,  514 
creditor  of  comp.  may  obtain  ins[)ection  of  register  of  mortgages,  h^^2 

proiduction  of  list  of  members,  503 
of  individual  member  of  cost-book  comp.,  rights  of,  518,  T>\\) 
judgment  debt,  charging  order  as  to,  618,  619 

execution  cannot  be  levied  on   proi)erty   of 

comp.,  518 
other  members  may  purchase  interest  charged, 

519 
receiver,  619 
creditor's  action,  collusive,  for  I'ecovery  of  calls,  507,  508 

alone  in  general  available  indep.  of  stat.,  .507, 

508 
stay  of,  508 

terms  on  which  stay  granted,  508 
supplying,  may  have  action  against  any  member  of  cost-book 
CO.,  513,  614 
defences  which  will  not  prevail,  514 

may  prevail,  516 
former  remedy  of,  in  creditor's  suit,  517  n. 

lien,  517  n. 
nee.  to  show  membership  at  date  of  debt,  515 

what  is  or  amounts  to  membership,  616,  51<i 
not  nee.  to  show  freehold  convce.  to  member,  51  (i 
what  are  commenct.  and  end  of  membership,  51  (» 
what  is  evidence  of  supply,  616 
creditors'  rights  not  prejudiced  by  sale  of  property  of  stann.  co.,  5.S1 
damages  for  fraud  in  origin  of  cost-book  comp.,  499,  500 
death  of  member  does  not  dissolve,  530 
debentures,  registration  of,  502 
inspection  of  register,  602 
deposit,  effect  of  payment  of,  on  commencemt.  and  end  of  membership, 
516 
recovery  of,  where  working  abandoned  before  capital  subscribed, 
499 
effect  of  knowledge  followed  by  laches,  499 
devolution  of  shares  on  death,  630 
discount  on  punctual  payment  of  calls,  607 
disputed  debts  or  claims  in  winding  up,  533 
dissolution,  action  for  account  without  claiming,  606 

death  or  bankruptcy  of  cost-book  member  not  a,  530 
on  sale  or  winding  up,  531 — 634 
dividends,  arrangement  for  payment  of,  at  meetings,  605 

effect  of  receiving,  on  right  to  rescind  for  fraud,  499 
documents,  production  of,  503 

in  creditor's  suit,  517  n. 

member  of  committee  may  be  ordered  to  produce,  49S  n. 
Duke  of  CJomwall  enters,  position  of  person  on  whose  lands,  407,  4(»8,  517 
England,  cost-book  comps.  in  parts  of,  other  than  Cornwall  or  Devon, 

496 
entries  by  purser  in  cost-book,  504 

entry  in  cost-book  of  particulars  of  cost-book  arrangement,  498 

resolutions,  506 
rules,  498 
does  not  operate  as  transfer  of  shares,  623 
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entry  in  cost-book  is  as  between  members /iri./o^;.  evidence  of  transfer 

523 
evidence,  admissibility  in,  of  former  cost-book,  500  n. 

that  delivery  of  cost-book  shares  and  payment 
simult-aneous,  521 
of  supply  of  goods,  what  is  sufficient,  517 
what,  purchaser  of  cost-book  share  entitled  to,  521 
execution  against  comp.,  creditor  of  member  cannot  levy,  518 
false  entries  in  cost-book,  liability  for,  504 
file  copy  of  rules,  duty  of  stann.  comp.  to.,  503 
fixed  amount,  shares  in  cost-book  comp.  seldom  of,  497 
capital  seldom  agreed  on,  497 

where  agreement  for,  commencement  of  working,  498,  499 

nee.  in  registration  of  cost-book  co., 
501 
foreclosure  by  mortgagee  of  one  member  of  cost-book  co.  against  others, 

507 
forfeited  shares,  account  of,  509 

mode  of  dealing  with,  509,  510 
sale  of,  and  position  of  purchaser,  509 
forfeiture.    (See  Forfeiture.') 
formation  of  cost^book  company,  497 
former  member,  liability  of,  in  winding  up,  532 
fraud.    (See  Fraud.") 

Frauds,  Statute  of.    (See  Frauds^  Statute  of.) 

freehold  conveyance  to  member,  not  nee.  to  show,  in  creditors'  actn.,  516 
friendly  soc.,  transfer  of  mine  club  fund  to,  512 
grants  of  right  to  work,  filing  copies  of,  502 
High  Court,  winding  up  in,  481.  482,  531,  532 
holding  out  to  creditors  as  member, 

by  person  who  has  never  been  a  member,  515,  515  n. 
relinquishing  member,  529  n. 
transferor  of  shares,  524  n. 
indemnify  relinquishing  member,  duty  of  cost-book  comp.  to,  529 

transferee  as  to  future  transactions,  transferor  may  agi'ced  to, 
624 
injunction  to  restrain  nuisance,  cost-book  member  who  sells  not  liable  to, 

519 
sale  of  property  of  comp.  at  instance  of  member, 
531 
inspection  of  cost-book  &c.,  503 

not   necessarily    granted  because  winding  up    petition 

presented,   503 
right  to,  does  not  extend  to  solicitors  or  agents,  503 
of  register  of  members  by  member,  502 
of  mortgages,  by  member  or  creditor,  602 
of  rules  of  stann.  comp.,  503 
orders  for,  502,  503 
interest,  calls  recoverable  with,  in  purser's  action,  507 

charge  of,  on  calls  unpaid,  507 
interpleader  in  winding  up,  533 

trial  of  actions  or  issues  directed  on,  533 
intervals  between  meetings,  transactions  of  cost-book  co.  in,  504 
Ireland,  cost-book  comp.  in,  496 

issues,  power  of  Stann.  Court  to  settle,  in  winding  up,  533 
judgment  debt,  charging  order  on  cost-book  shares  for,  518,  519 
jurisdiction,  within  and  subject  to  stannary,  where  working  is,  496 
jury,  conclusiveness  of  finding  of,  in  winding  up,  533 
land,  cost-book  interest  in,  treated  as  personalty,  630 
leases  grants  and  licences  to  work,  filing  copies  of,  502 
lessors  not  prejudiced  on  sale  of  property  of  stann.  comp.,  531 
licences  to  work,  filing  copies  of,  502 

lien,  adjudication  in  winding  up  on  validity  and  extent  of,  633 
attachment  of  debt  not  to  prejudice,  534 
for  non-payment  of  calls  in  cost-book  comp.,  609 
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lien  for  non-payment  of  calls,  enforcement  of,  by  sale,  509 
of  supply iDg  creditor,  617  n. 
position  of  transferee,  524 
limited  company,  registration  of  cost-book  oomp.  a?,  500,  501 

stannary  co.,  not  being  cost-book  co .  as,  500 
list  of  members,  502.  503 

inspect  and  obtain  copy  of,  member  entitled  to,  502 

oi'der,  how  enforced,  502 
production  of,  member  or  creditor  entitled  to,  503 

order  for,  how  enforced,  503 
relinquishing  member  entitled  to  hare  name  removed 

from,  529 
statutory  duty  as  to,  502,  503 
machinery  and  plant,  right  of  stann.  miner  to,  where  proYided  by  him- 
self, 613 
majority  in  value  pass  resolutions  in  stann.  comp.,  505 

of  shares  govern  cost-book  comp.,  505 
medical  attendance,  right  to  control  payment  of  dedaction  for,  512 
meeting,  calls  must  be  made  at  valid,  507 

of  adventurers  to  form  cost-book  comp.,  497 
single  member  of  stann.  comp.  not  a,  505 
meetings,  business  transacted  at,  505 

effect  of  attending,  as  showing  membership,  616 
intervals  between,  604 
of  cost-book  and  stann.  comps.,  504,  505 
member,  effect  of  agreement  to  become,  on  liability  to  contribute,  610  n. 
holding  out  as,  516,  515  n.,  524  n.,  529  n. 
injunction  at  instance  of,  to  restrain  sale  of  property  of  co., 
531 
members.    (See,  under  present  title,  Hit  of  memherty  regitter  af  niembf.nt.') 
membership,  effect  of  admission  of,  in  action  by  supplying  creditor,  616 
necessary  in  such  action  to  show  when  debt  contracted,  515 
metallic  minerals,  necessity  to  work  for,  in  Cornwall  or  Devon  to  be 

within  and  subject  to  stann.  jurisd.,  496 
Met.  Mines  Reg.  Act,  notice  of  change  of  purser  under,  506  n.,  699 
mine  club  fund,  deduction  from  wages  for,  to  be  accounted  for,  612 

not  pf^rt  of  assets  in  winding  up,  533.    (See 
Wifiding  Up.') 
transfer  of,  to  Friendly  Society,  512 
miners,  rights  of,  in  stann.  comp.,  611 — 513 

wages.    (See,  under  this  title,  wageg.) 
mining  brokers,  usual  mode  of  contracting  for  sale  of  c.-b.  shares  is 

through,  521 
mistake,  admission  of  membership  made  by,  effect  of,  515 
mortgagee  of  one  partner  may  have  account  and  foreclosure  agst.  others, 

607 
mortgages,  register  of,  limited  stann.  comp.  bound  to  keep,  602 

inspection  of,  by  creditor  or  member,  502 
order  for,  502 
Mortmain  Acts,  cost-book  shares  not  within,  531,  531  n. 
name  of  cost-lxwk  system,  origin  of,  498 

partnership  actions  by  and  against  cost-book  comp.  in,  600 
negotiable  instruments,  purser  or  member  may  not  pri,  fac,  bind  in 
respect  of,  618 
drawer  maker  acceptor  or  indorser  alone  liable,  618 
liability  of  purser  who  accepts  per  procuration,  618 
where  member  liable,  618 
new  shares,  issue  of,  sel<lom  provided  for  in  cost-book  comp.,  497 
nominee,  effect  of,  purchasing  cost-book  shares  in  name  of,  626 
notice  of  meeting,  special,  what  is,  506 
to  purser  on  relinquishment,  626 
to  quit,  in  case  of  stann.  miner,  613 
nuisance  by  cost-book  comp.,  liability  of  member  for,  519 
parol  contract  for  transfer  of  cost-book  shares  generally  good,  621 
transfer  of  cost-book  shares  generally  good,  522 
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parties  to  action  for  account,  506,  507 

partner  may  transfer,  effect  of  partnership  provision  that,  524 
partnership,  application  of   principles  of   ordinary,  to  cost-book  oo., 
535  n 
comp.  working  within  and  subject  to  stann.  jurisd.  is  not, 
496 
payment  and  delivery  taking  place  simultaneously,  evidence  of,  521 
personalty,  cost-hook  interest  in  land  treated  as,  530 
plant,  right  of  stann.  miner  to,  where  provided  by  himself,  618 
production  of  cost-book  &c. »  member  may  obtain  order  for,  508 

in  creditor's  suit,  517  n. 
documents  by  member  of  committee,  498  n. 
list  of  members,  member  or  creditor  entitled  to,  503 

order  for,  how  enforced,  503 
promissory  note.    (See,  under  this  title,  •Mtfctiahle  instruments.) 
prospective  expenses,  calls  for,  507,  508 

prospectus,  admissibility  in  evidence  in  action  on,  of  former  cost-book, 
500  n. 
and  rules,  effect  of  conflict  between,  500 
purser,  accounts  and  entries  by,  504 

action  in  name  of,  to  recover  calls,  507 

what  to  be  alleged  and  proved  in,  507  n. 
appointment  of,  497,  505 
notice  of  change  of,  under  Met.  Mines  Reg.  Act,  506  n.,  699 

to,  on  relinquishment,  526 
power  of,  to  borrow  money,  517,  518 

draw  biUs  of  exchange  &c.,  518 
order  goods  on  credit,  513,  514 
removal  of,  605 

transaction  of  business  by,  504 
pursers'  suit,  510  n. 

ruteability  of  members  of  c.-b.  co.,  500,  622,  623 
ready  money  principle,  cost-book  comp.  carried  on  upon,  517 
receiver,  judgment  creditor  of  member  may  obtain,  519 
recognition  of  cost-book  custom, 

existence  and  nature  of,  recognised  in  Stann.  Courts,  534 

of,  recognised  by  Legislature,  534,  535 
no  judicial,  in  ordinary  Courts,  535 
rectification  of  register  of  members  by  Stann.  Court,  477,  480,  502,  503 
or  by  High  Court  at  option  of  applicant,  480 
reason  why  option  given,  480 
register  of  members  of  stann.  comp.,  502,  503 

effect  of  entering  name  in,  without  authority,  515,  516 
inspection  and  copies  of,  502 
must  be  kept  at  registered  office,  502 
rectification  of,  477,  480,  502,  503 
registered  office  of  stann.  registered  comp.,  501,  502 

owner  alone  entitled  to  benefits  of  membership,  523 

liable  for  calls  or  contributions,  510  n.,  523 

to  be  placed  on  list  of  contributories,  523 
registrar's  office  of  Vice-Warden's  Ct.  authorised  by  Comp.  Act  to  be 

one  of  offices  for  registration,  502  n. 
registration  and  winding  up,  effect  of,  on  former  cost-book  member,  501 , 
510  n.,  516 
of  c-b.  CO.,  effect  of,  on  right  to  rescind  for  fraud,  499 

whether  within  or  without  stann.  limits,  500 
stann.  comp.  not  being  cost-book  comp.,  500 
optional  in  stann.  comp.,  whether  c.-b.  or  not,  501 
without  authority,  effect  of,  515,  516 
reimbursement,  where  borrower  entitled  to,  from  cost-book  comp.,  518 
relinquishment.    (See  Relinqtiishment  ^c.) 
removal  of  agents  of  cost-book  company,  505 
rescission  of  contract  to  take  or  buy  shares.    (See  Fraud.) 
resolution,  special,  what  is,  505 
resolutions,  entry  of,  in  cost-book,  506 

M.M.  49 
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rules  of  cost-book  company, 

effect  of  conflict  between,  and  prospectus,  500 
entry  of,  in  cost-book  and  signature,  498 
expressly  defined,  now  usual,  408 

contra  formerly,  498 
members  may  not  be  bound  by  anything  not  appearing  in,  498  n. 
where  rules  depart  from  custom,  corap.  not  cost-book,  498 
where  written  rules  necessary,  501 
of  stannary  company,  506 
alterations  and  additions,  how  made,  506 

what  may  not  be  made,  506 
duty  to  file  copy,  503 

inspection  of,  503 

order  for,  503 
sale  for  non-payment  in  creditor's  suit,  517  n. 

of  calls,  509 
contribution,  510  n. 
of  foi'feited  shares  in  stann.  comp.,  509 

property  of  stann.  comp.  under  special  resolution,  531 
injunction  by  member  to  restrain,  531 
lessors  or  creditors  not  prejudiced,  531 
public  auction  and  advertisements  necessary,  531 
relinquished  shares  in  stann.  comp.,  529,  530 
share  of  judgment  debtor  for  private  debt,  519 
scrip  mine  same  as  cost-book  mine,  496 
secretary  sometimes  appointed  in  cost-book  comp.,  497 
set-off,  attachment  of  debts  not  to  prejudice,  534 
shares,  agreement  in  cost-book  comp.  upon  number  of,  497 

of  fixed  amount,  seldom  in  cost-book  comp.,  497 
signing  of  cost-book,  498 

rules  in  cost-book,  498 
special  notice  of  meeting,  what  is,  505 

resolution,  what  is,  505 
specific  performance,  action  for,  to  compel  substitution  of  names  in  c.-b.,  522 
stamp,  cost-book  not  require  agreement,  498 

request  or  authority  to  register  transfer  requires  sixpenny,  523 

penalty,  523 
transfer  valid  without,  523 
Stann.  Act,  1887,  contract  depriving  miners  of  rights  under,  void,  513 
Courts.    (See  Stann.  Omtrts,') 
jurisdiction,  working  within  and  subject  to,  496 
stay  of  proceedings  in  collusive  creditors'  action,  508 

terms  on  which  stay  g^nted,  508 
winding  up,  532 
••subsist,"  511.  512 
Summ.  Jurisd.,  powers  of  Courts  of,  as  regards  sums  due  to  stann.  miners, 

513 
supply  of  goods,  what  sufficient  evidence  of,  517 

tools  and  materials  in  case  of  stann.  comp.,  513 
title,  what  evidence  of,  purchaser  of  cost-book  share  entitled  to,  521 
tort  by  cost-book  comp.,  liability  of  member  for,  519 
transfer.     (See  Trawt/er.^ 

trust  for  cost-book  comp.  of  grant  from  owner  of  soil  seldom  declared,  497 
vouchers,  custody  of  cost-book,  504  n. 
wages  of  miners  in  stann.  comp.,  511,  512,  532,  533 
account  house  of  mine,  to  be  paid  at,  512 
current  coin,  must  be  paid  in,  512 

deductions  from,  for  mine  club  &c.  to  be  accounted  for,  512 
distress  for,  511 

entry  of  sum  due  for,  on  miner  leaving  or  dying,  511 
first  charge  on  assets  of  comp.,  are,  511 
medical  attendance,  right  to  control  payment  of  sum  deducted 

for,  512 
sheriff  on  executing  process  to  add  sums  due  for  wages,  51 1 
"subsist,"  511,512 


INDEX.  771 

COST-BOOK   AND   STANNARY  COUP A^IE^— continued. 
wages, 

surface  miner,  of,  511 

Summ.  Jurisd.,  Coarts  of,  when  dispates  as  to  wages  may  be 

heard  by,  513 
time  for  payment  of,  where  miners  employed  by  contract  under- 
ground, 511,  512 
winding  up,  to  be  paid  in  priority  in,  582,  533 
Wales,  cost-book  companies  in,  49(> 

winding  up,  477,  480—482,  531—534.     (See  Winding  Up  ^-e.) 
working,  effect  of  abandoning,  before  subscription  of  capital,  499 
commencement  of,  of  cost-book  com  p.,  499 
within  and  subject  to  stann.  jurisd.,  meaning  of,  496 
written  rules,  where  necessary  for  cost-book  comp.,  501 

COSTS.    (See  Leaie.) 

COUNTY  COUNCIL. 

Brine- Pumping  Act,  cannot  claim  compensation  under,  384 

compulsory  purchase  by,  140  n. 

powers  as  to  resumption  of  allotments  for  mining  purposes,  182 

COUNTY  COURT. 

Derbyshire  Rights  &c., 

"cope,"  enforcement  of  payment  of,  in,  569 
damage  for  exercise  of  working  rights,  recovery  of,  in,  566  n. 
execution  in,  of  judgment  or  order  for  payment  in  Barmote  Court,  565 
unwatering  mines,  recovery  of  compensation  for,  576 

Employers'  Liability  Act,  action  under,  to  be  brought  in,  735 

Gloucestershire  Rights  &c., 

recovery  of  rent  or  royalty  in,  543,  544,  545 

Rivers  Pollution  Prevention  Act,  offences  under,  restrainable  by,  453 

transfer  of  stannary  jurisdiction  to,  474.    (See  Stannary  Courts.) 

COUNTY  RATES, 

rateability  of  mines  and  quarries  to,  614,  615 

COURT, 

pay  into,  purchaser  or  lessee  working  may  be  ordered  to,  95,  191 
sale  by.    (See  Contract ;  Cogt-hook  ^Jr.  Comps.) 

COURTS.  (See  Barmote  Courts;  Bechuanaland ;  Coal  Mints  Reg.  Act*; 
County  Covrt ;  Oloucestershire  Rights  Jfv. ;  Met.  Mhwx  Reg.  Acta  ; 
Stannary  Coutis ;   Victitria.^ 

COVENANT.  (See  Contract ;  Gloucestershire  Rights  Sfc.  ;  Leaae  ;  Specific 
Perfomiajwe  ;  TUle,) 

COVER-OVERHEAD,  667,  709 

CREDITORS.    (See  Cost-hook  S^'c.  Qmps.;  Derbyshire  Rights  ,Jr. ;  Partner.) 

CREDITOR'S  ACTION.     (See  Cost-book  ^V.  Comps.^ 

CRICH,  557  et  seq. 

CRIME.  (See  Coal  Mines  Reg.  Acts;  Larceny;  Malicioux  Ityuries ;  Met. 
Mines  Reg.  Acts  ;  Misdenieantnir  ;  Setting  Fire  ;   Water.) 

CROPS, 

covenant  in  lease  to  compensate  for  damage  to,  230 

CROWN.    (See  Custom.) 

Cornwall,  former  right  of  pre-emption  of  tin  in,  495  n. 

Submarine  Mines  Act,  rights  of  property  under,   51.     (See 

Duke  of  Cornwall.) 
working  under,  407,  408. 
compensation,  restrictions  as  to  rights,  407 
support  for  buildings,  285,  407 

49—2 
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Cornwall,  Submarine  Mines  Act. 

water  easements,  407,  455 

way,  rights  of,  407 
Crown  Lands  Act,  rights  of  working  nnder,  408 

compensation,  restrictions  as  to  rights,  408 

support  for  piers  and  other  structures,  285,  408 

water  easements,  408 

way,  rights  of,  408 
Derbyshire,  rights  in  respect  of  lead  mines  in.     (See  Derbyshire  Rights 

S,'c.) 
exchange  mines  or  quarries,  power  of  Comm.  of  Woods  to,  146 
fines  on  leases,  176 

Forest  of  Dean,  rights  in.    (See  Ohmcesterthire  Rights  Jtc) 
Gloucestershire,  rights  in.    (See  Qloucextenhire  Right*  <j'r.) 
gold  mines  excepted  from  leasing  powers,  175 
High  Peak,  rights  in.     (See  Derbyshire  Rights  <f*c.) 
implied,  what  privileges  may  be,  as  against,  205,  399,  400 
Kino^'s  Field  in  High  Peak  and  Wirksworth.    (See  Derbyshire  Rights  <fr.) 
land  tax,  power  to  sell  for  the  redemption  of,  146 
lands  managed  by  Comm.  of  Woods,  146 
lease  for  sixty-three  years,  power  of  Comm.  of  Woods  to,  175 

terms  and  conditions,  175,  176 
licences,  176 

Man,  rights  in  Isle  of.    (See  Man^  Isle  of.) 
new  as  well  as  open  mines  may  be  leased,  176 
Nova  Scotia,  lease  of  all  mines  in,  held  to  include  mines  in  Cape  Breton, 

579  n. 
purchase  of  mines  or  quarries,  power  of  Comm.  of  Woods  to,  146 
rent,  application  of,  under  lease,  176 

on  lease  may  be  in  money  or  kind  kc.,  175. 176 
rivers,  right  of  property  in  mines  or  quarries  under  beds  of  navigable,  44 
Royal  Mines.     (See  Royal  MiTies.) 

St.  Briavels,  rights  in  Hundred  of.    (See  Gloucestershire  Rights  ^'c) 
saltpetre,  rights  as  to,  401  n,  417 
sea,  right  of  property  in  mines  under,  45,  46 
sea-shore,  rights  of  property  in  mines  under,  44, 45 

but  right  may  be  shown  to  be  in  subject,  45 
sell  mines  or  quarries,  power  of  Comm.  of  Woods  to,  146 
silver  mines  excepted  from  leasing  powers,  175 
treasure  trove,  right  to  dig  for,  in  land  of  subject,  401  n. 

and  to  carry  away,  417 
Wirksworth,  rights  in.    (See  Derbyshire  Rights  ^c.) 

CROWN  LANDS  ACT.    (See  Crown.') 
CUICUXQUE  ALIQUID  CONCEDITVR,  ^v.,  261 

CUMBERLAND, 

obsolete  customs  in,  578  n. 

CURTESY,  TENANT  BY, 

is  impeachable  of  waste,  69 

CUSTOM.  (See  Cornwall;  Cost-book  «Jv.  Comps.;  Cumberland ;  Derbyshire 
Rights  Jj^c;  Devonshire;  Durham;  Gl'mcet^ershire  RigJii*  Ji'c.  ;  Man^ 
Isle  of ;  Somersetshire;  Staffordshire ;  Tin-bounding  ;  Yorkshire.) 

agricultural  leases,  custom  for  lessee  to  appropriate  flints,  21,  71 

approve  other  than  under  Statute  of  Merton,  custom  may  entitle  lord 
to,  150,  151 

cost -book  shares,  admissibility  of  evidence  as  to  sales  of,  521 

devolution  of  fixtures  sometimes  determined  by,  260 

legal  damage,  doubtful  whether  com  pens,  by,  for  act  not  being,  443 

minerals,  meaning  of,  may  be  restricted  by,  20,  21 

prescription  and  custom,  difference  between,  98  n. 

re(}uisites  of,  284 
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support  for  land  in  natural  state,  custom  may  exclude  right  of,  283 — 285 
freeholds  and  copyholds,  no  difference  between,  284,  285 
nee.  to  show  custom  and  its  existence  at  time  of  severance,  284 
where  paying  compensation  part  of  custom,  283,  284 

not  part  of  custom,  284 
right  of,  independent  of  whether  workings  according  to  custom,  266, 

267 
wastes,  lord's  right  to  withdraw  support  from,  may  be  limited  by, 
274 
right  by  custom  to  withdraw  support  from,  285 
withdrawal  of,  may  entail  liability  if  working  contrary  to  custom, 
279,  283 
user,  right  of,  of  lord  of  manor, 

lord  may  by  custom  dig  pits  or  deposit  rubbish  &c.,  on  copvhold, 
111,112 
customary  user  must  not  be  without  limitation,  112 

bad  if  it  would  make  copyhold  tenmt.  useless,  112 
may  by  custom  use  subsoil  of  copyhold  for  carriage  of  minerals, 

97,  112 
dig  pits  or  deposit  rubbish  on  wastes,  112 
right  of,  for  neighbour,  .403,  404 

compensation  for  damage  payable  once  for  all,  404 
no  liability  for  future  damage  from  same  cause,  404 
wastes^  validity  and  evidence  of  customs  as  to,  98 — 100,  150,   151,  274, 

285 
water,  customary  right  to  foul,  450 
way,  customary  rights  of,  431  n. 
Workings.    (See,  under  present  title,  usej:) 

concurrent  customs,  one  for  lord  and  other  for  copyholder,  109,  110 
copyholder  for  life  or  inheritance  may  by  custom  work  in  wastes, 
99 
may  by  custom  work  new  mines  or  quarries  in  copy- 
hold, 104 
or  dig  sand  or  clay  for  sale,  104 
neither,  nor  lord  may  in  absence  of  custom,  work  new 
mines  or  quarries,  86 
Crown  quarries,  gales  of,  not  grantable  by  custom  without  accounting 

for  proceeds,  98 
customary,  admissibility  of,  to  negative  custom,  107 

freeholder,  customary  right  of,  to  work,  104 
evidence  of  custom,  100,  105,  106,  107 
acts  of  ownership  as,  105,  106 
as  to  different  kind  of  mineral,  107 
evidence  of  custom  as  to  neighbouring  manor  not  in  general  admis- 
sible, 100,  106 

cojitra  in  Cornwall  and  Derbyshire,  100,  106 

in  manor  having  physical  simil.,  as  in  fens,  100 
where  question  only  as  between  copyholders,  106 
immat.  in  gen.  that  one  manor  subinfeud.  of  other,  106 
particular  tenements,  custom  for,  not  provable  by  gen.  c,  100 
reputation,  admissibility  of  geneml  evidence  of,  100 
evidence  of  custom  as  to  timber,  107 

old  deed  or  customary  may  negative  custom  not  men- 
tioned, 107 
highways,  no  right  by  custom  in  surveyors  &c.  of,  to  take  stones 

&c.,  98 
inhabitants,  no  right  bj  custom  in,  to  take  sand  &c.,  98 
injunction  to  i^estrain  improper  exercise  of  profit  a  prendre^  99 
jury,  custom  is  question  of  fact  for,  105 

lessee  m;»y  have  custom,  right  to  work  and  appropriate  minerals,  71 
limit,  immat.  that  cust.  right  of  cphldr.  in  cphld.  be  witht.,  104,  108 
limited  owner  may  have  custom,  right  to  work  and  appropriate 

minerals,  71 
lord  mav  by  custom  dig  pits  and  work  new  ms.  or  qs.  in  cphld., 
107,  103,  111,  112 
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CVi^HOM— continued. 
Workings, 

lord,  neither,  nor  cphldr.  may  in  absence  of  custom  work  new  mines 

or  quarries.  8<j 
occupant  may  claim  profit  a  prendre  in  waste,  doubt  if,  99,  100 
onus  on  copyholder  to  show  customary  right  to  work  new  mines,  105 
Prescription  Act  not  affect  claim  by  copyholder  to  work  in  cphld., 

lOo 

profit  a  prendre  seldom  claimable  by  custom,  98 

immat.  that  exercise  of  custom  be  ancient  and  clear,  98 
reason  why  not  so  claimable,  101 
restriction,  profit  a  preivdre  not  claimable  without,  99 
shore,  right  of  digging  grayel  on,  for  ballast,  100 
thirty  years,  if  existence  of  custom  inferable  not  necessary  to  show 

enjoyment  for,  105 
turbary,  common  of,  must  be  claimed  for  ancient  building,  and  to 

be  spent  there,  99,  101, 102 
occupant  cannot  claim,  100 
wantonly,  lord  of  manor  restrainable  if  he  digs,  109 
waste,  person  improperly  exercising  profit  a  prendre  commits,  99 
wastes,  copyholder  for  life  or  inheritauce,  may  by  custom  work 
in,  99  "  faa-A 

customary  right  to  get  stone  from  quarry  on,  99 

lord  cannot  approve  against,  150 
doubtful  whether  lord  can  by  custom  work  in,  without 

leaving  common,  108 
he  perhaps  may,  if  bound  to  compensate,  109 
manorial,  evidence  of  custom,  100 

CUSTOMARY, 

admissibility  in  evidence  of,  to  negative  custom  not  mentioned,  107 

CUSTOMARY  FREEHOLDER.     (See  O^pyholder.) 

custom  may  entitle,  to  work  new  mines  or  quarries,  104 

evidence  that  he  is,  fact  that  tenant  has  no  property  in  mines  often,  48 

possession  of  mines  and  quarries  in,  48,  87 

property  in  mines  and  quarries  in  general  in  lord,  48,  87 

but  may  be  shown  to  be  in  tenant,  48 
workings  by,  on  similar  footing  to  those  of  copyholder,  87 

CUSTOMS.    (See  Cusitom:) 

duties  of,  on  tin,  495  n. 

CUTS-OUT,  544,  544  n. 

DAMAGE.     (See  Jirine-Piimping  Act;  Malieitnis  Injuries;  Bail,  and  Wat. 
CL  Act»  ;  Sf fecial  Bail,  and  Oin,  Act*;  Support.) 
wilful,  to  appliances  under  Coal  Mines  Reg.  Acts,  068 

Met.  Mines  Reg.  Acts,  710 

DAMAGES.  (See  Co-owner;  Copyholder ;  CoU-book,  Sfc.  Comps,;  Derbyshire 
Bights  S)'v. ;  Fraud;  Gloucestershire  Bights  S^'c. ;  Lease;  Life  or 
Years,  Tenant  for  ;  Meas^ire  of  Damages;  Partner  ;  Bail,  and  Wat. 
CI.  Acts;  Boadways ;  Special  Bail,  and  Can,  Acts ;  Stannary  Courts; 
Support;  Transfer;  Tirspass ;  User;  Water.) 
consequential.     (See  Measure  of  Damages.') 

to  trade,  through  withdrawal  of  support,  278 
inquiry  as  to,  for  delay  in  working,  330  n.,  331  n. 

DANGER.     (See  Coal  Mines  Beg.  Acts;  Met.  Mines  Beg,  Acts.) 

to  life,  injunction  not  granted  to  restrain  working  otherwise  than  by 
method  which  would  probably  involve,  233 

DEAD   RENT.     (See  Gloucestershire  Bights  ^'c. ;  Lease  ;  Boyalty.) 
accidents,  must  be  paid  notwithstanding,  217,  239 
actually  worked,  payable  although  mine  never,  217,  218 
average  clause,  220 

effect  of,  220 
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DEAD   TiEJ^T—contimied 

contract  stipulates  for  "all  usual  coyenants,"  efEect  of   omitting  to 

stipulate  for  dead  rent  where,  193 
covenant  to  work  is  unsafe  substitute  for,  219 
deduction  of  royalty,  effect  of  provision  for,  218 
distress,  236 
exhaustion  of  mine,  must  be  paid  notw.,  218 

where  exhaustion  through  former  unknown  workings,  218 
faults,  payable  although  mine  not  worth  working  because  of  unknown, 

217 
fraudulently  abstaining  from  working  to  evade  payment,  218,  219 
*'  inevitable  accident,"  effect  of  power  to  surrender  on,  239 
lessor  should  always  reserve,  217 

non-existent  effect  of  reserving  dead  rent  on  right  to  enforce  contract 

where  mine,  190 
fact  that  mine  is,  immat.  as  to  liability  to  pay,  218 
payment  of,  does  not  relieve  lessee  from  covenants  to  work,  224,  225 
regularly,  covenant  to  work,  is  unsafe  substitute  for,  219 
royalty,  lessee  cannot  escape  payment  by  offering  to  pay,  218 
Scotch  law,  218  n. 

Settled  Land  Acts,  may  be  reserved  under,  165.    (See  Settled  Zand  Acts,) 
specified  quantity  in  each  year,  covenant  to  get,  is  unsafe  substitute  for, 
219 
time,  lessee  sometimes  stipulates  for  exemption  for,  222 
support,  effect  of  reserving,  as  regards,  310 
surrender  on  minerals  being  worked  out,  immat.  as  to  liability  to  pay, 

that  lessee  may,  218 
under  all  circumstances,  when  reserved  usually  payable,  217,  218 
working,  covenants  as  to,  are  unsafe  substitute  for,  219 
payable,  although  mine  not  worth,  217,  218 

DEAN   AND  CHAPTER, 

leases  may  not  be  granted  by,  177, 178.    (See  Eccles,  Leoi,  Acts,) 
work,  whether  can,  89 

DEAN,  FOREST  OF.    (See  Gloucestershire  Rights  ^c.) 

DEATH.      (^See  Appartianment  Act ;  Co-owner;  Cost-hooh  Jj^o,  Comps, ;  Derby- 
shire Rights  d:c. ;  Devolution;  Dower;  Fixtures;  Licence;  Partner, 
Tin-hownding .) 
abstraction  of  minerals,  remedy  for,  how  far  destroyed  by,  601,  602 
accident,  notification  of  death  from,  647,  698 
account,  right  to,  not  destixjyed  by.  77,  85,  602 
executor  or  administrator,  when  action  lies  against,  602 

where  estate  increased  by  wrongful  act  of 

deceased,  433,  602 
limit  of  time  for  bringing    action    against, 
under  2  &  3  Will.  4,  c.  42...433,  602 
fraudulent  concealment,  effect  of,  as  regards  maxim  actio  personalis 

&c.,  433 
gale,  loss  of  right  to,  by,  551,  652 
inquests,  656,  657,  706 

money  had  and  received,  action  for,  lies  against  executor  or  adminis- 
trator, 602 
of  cost-book  member  converts  interest  in  land  (if  any)  into  personalty,  530 

does  not  dissolve  company,  530 
workman,  where  remedy  under  Employers'  Liability  Act,  734 
partner  operates  as  dissolution,  256 
support,  remedy  in  respect  of,  how  far  destroyed  by,  396 
tort,  remedy  may  be  destroyed  by,  where  personal,  433 

where  tort  within  six  months  of  death,  433 
trespass,  remedy  in  respect  of,  destroyed  by,  602 

except  where  committed  within  six  months  of  death,  433,  602 
trover,  remedy  by,  lost  by,  602 

waste,  remedy  against  copyholder  in  respect  of,  not  destroyed  by,  85 
way,  remedy  for  wrongfuluser  of  right  of,  may  be  destroyed  by,  433,  434 
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DEATH  DUTIES.     (See  Ettate  Duty  ;  SucceMion  Duty,) 

DEBT.     (See  Bar  mote  Courts  ;  Derbyshire  Rights  Si'c.) 

DEDUCTIONS.     (See  Coal  Mines  Reg,  Arts  ;  Income  Tax  ;  Lease  ;  Rating.) 

DEED, 

necessary  to  create  legal  interest  in  licence,  244 

transfer  of  licence,  245 

DELAY.    (See  Acquiesceiice.) 

abandonment,  possession  immaterial,  if  subsequent,  194 
account,  positive  abandonment  of  interest  bars  right  to,  121 

immaterial,  that  interest  legal  and  not  merely  equitable,  121 
mere  delay,  when  fatal,  121,  122 
when  not  fatal,  122 
relief  obtainable  only  upon  terms,  122 
assertion  of  claim  insufficient  to  keep  right  alive,  122, 123 
company,  effect  of  laches  by,  198  n. 
condoned  by  acquiescence,  may  be,  194 
contract  to  sell  or  lease,  delay  may  bar  right  to  enforce,  193 
periods  formerly  held  fatal,  193,  194 
shorter  periods  now  held  fatal,  194 
copyholder,  delay  may  bar  relief  against,  85 
disability,  delay  no  bar  when  claimant  under,  123 
equitable  interest,  delay  may  be  bar  against  partner  with  mere,  121 
expenditure,  effect  of,  122,  601 
fluctuating  character  of  mining  operations,  121 
forfeit,  delay  may  bar  right  of  lessor  to,  238 
fraud,  delay  may  bar  right  to  rescind  contract  for,  198 
gale,  contract  for  purchase  of,  547 
injunction,  delay  may  bar  right  to  interlocutory,  601 
interest,  right  to,  may  be  lost  by,  601 
laches,  person  with  legal  interest  not  barred  by  mere,  122 
legal  interest  and  abandonment  of  rights,  121, 122 

insistence  on  and  recognition  of  rights,  122 
Limitations,  abandonment  for  six  years  sufficient  by  analogy  to  Stat,  of, 
121,  122 
in  mining  property  Court  goes  beyond  analogy  of  Stat,  of, 
123 
Rail,  or  Wat.  CL  Acts,  after  notice  of  intention  to  work  under,  361 
receiver  and  manager,  delay  may  bar  partner  applying  for,  118 
refused,  delay  no  bar  when  application  for  accounts  made  and,  123 
renewal  of  lease,  delay  may  bar  right  of  partner  to  enforce  trust  on,  122 

effect  of  non-communication  of  intention  to  apply  for, 
123 
representative,  application  of  doctrine  of,  against  personal,  123 
rescind  contract  for  fraud,  delay  may  bar  right  to,  198 

mineral  contract,  laches  peculiarly  applicable  to  action  to,  198 
time  of  the  essence  in  mining  contracts,  194 

ergo^  either  party  may  fix  reasonable  time  and  in  default  i^escind,  194 
trespasser,  delay  may  bar  remedy  by  interl.  injn.  against  alleged,  601 
trust,  express,  than  where  constructive,  semhle  delay  less  fatal  where,  123 

in  enforcing,  122 
uncertainty,  difficult  to  get  rid  of  objection  of,  by  showing  no,  123 
water  rights,  delay  may  bar  right  to  restrain  infringement  of,  448 
working,  in,  inquiry  as  to  damages  for,  330,  331 

DEMESNE  LANDS.     (See  Wastes.) 

DEPRIVATION,  91 

DEPUTY  BAR  MASTER,  560.     (See  Derbyshire  Bights  cJ(v.) 

DEPUTY  GAVELLER,  536,  536  n.     (See  Gloucestershire  Rights  ice.) 

DEPUTY  STEWARDS,  560.     (See  Derbyshire  Rights  ^e.) 
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DERBYSHIRE  RIGHTS,  COURTS,  AND  CUSTOMS.    i^SeeBarniote  Courtif,^ 
account  of  lot,  action  for,  569 

tithes,  action  for,  575 
actions.    (See  Barmote  Courts.) 
appeals,  564 

Ashford,  property  in  lead  mines  &c.  in,  557 
bankruptcy,  569 

Barmasters.    (See  Barnwte  CouHs.") 
belland,  meaning  of,  559  n. 
buildings,  devolution  of,  as  personalty,  572  n. 
duty  of  miner  as  to  removing,  573 
right  of  miner  to  erect  and  alter,  571 

remove,  572,  573 
(incoming)  to  require  removal,  575 
(outgoing)  to  remove,  575 
co-adventurers,  mutual  rights  of,  573,  574 
consideration  for  transfer  to  be  stated,  569 
consolidated  veins,  forfeiture  as  to,  570  n. 
consolidation  of  veins.  568 
contract,  customary  rights  may  be  lost  by,  666 
contribution,  forfeiture  for  non-,  573,  574 
cope,  meaning  of,  568,  569 
measurement  of,  569 
payment  of,  how  enforceable,  569 
County  Court,  damage  for  working  in  excepted  places  recovered  in,  566  n. 
Courts.     (See  Barnwte  (hurts.) 
Crich,  property  in  lead  mines  &c.  in,  557 
Crown  and  miners,  mutual  rights  of,  565 — 570 

lessee  of  duties  under,  person  who  becomes,  not  lose  customary 

rights,  566 
right  of  ppty.  of,  in  lead  ms.  in  High  Peak  and  Wirksworth,  557 
in  duties  payable  in  respect  of  them,  557 
to  third  meer  in  High  Peak,  566,  567 

other  districts,  567 
working  third  meer,  position  of.  as  to,  573 
customary  right  to  search  for  and  dig  lead  mines,  557,  558,  565 
Customs  Articles  Rules  and  Orders,  New  and  Additional,  558  n. 
customs,  origin  of,  557  n,,  558  n. 

scheduled  to  statutes,  558  n. 
damage  through  working  in  excepted  places,  liability  for,  566 

how  recovered,  566  n. 
debt,  creditors  in  respect  of  mines  may  recover  in  action  of,  561, 575, 576. 

(See  BariHifte  Courts.) 
Deputy  Barmasters  and  Stewards.     (See  Barmote  Courts.) 
devolution  of  buildings  and  machinery  as  personalty,  572  n. 
on  bankruptcy,  569 
under  will  or  codicil,  569 
dig  lead  mines  &c..  pri.fac.  right  of  every  subject  to,  556,  557,  565 
dish,  capacity  of,  569  n. 

freeing.  568 
duties  payable  in  respect  of  lead  mines,  property  in,  567 
entry  as  to  consolidation,  568 
gift,  567 

grant  conveyance  probate  &c.,  other  than  in  High  Peak,  570 
transfer  in  High  Peak,  569 
effect  of,  569 
priority  of,  583 
execution.    (See  Barmote  Courts.) 

Eyam,  claim  by  owners  of  ancient  freeholds  in,  to  be  exempt  from 
customs  and  jurisdiction,  559  n.,  560  n. 
property  in  lead  mines  &c.  in,  557 
fences  for  protection  of  cattle,  573 

finder,  right  of,  in  High  Peak,  to  two  meere  and  to  subseq.  meers,  566, 
567 
rights  of,  in  other  districts.  567 

upon  non-working  of  third  meer,  567,  568 
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DERBYSHIRE  RIGHTS,  COURTS,  AND  CVSTOyLS^eotttinued. 
fixtures.    (See,  under  present  title,  buildings,  inaehinery.) 
forfeiture.    (See  Forfeiture.^ 
founder,  meaning  of,  566 
freehold,  interests  of  miners  are,  568 
freeing,  forfeiture  for  non-,  570 
f reeing-dish,  meaning  of,  568 

when  and  how  paid.  568 
g;ft,  567 

entry  of  particulars  of,  567 
gifts,  origin  of  title,  574 
grand  jury.     (See  Bai'^moie  Courts.') 
Hartington,  property  in  lead  mines  &c.  in,  557 
High  Peak,  property  in  lead  mines  &c.  in,  in  Crown,  557 
transfer  bankruptcy  and  devolution  in,  569 
rights  to  meers  in,  566,  567 
injury  to  mineral  property,  573 
jury  on  trial  decide  fact  of  priority  of  title,  574 
King's  Field  in  High  Peak,  property  in  lead  mines  &c.  in,  557 

Wirks worth  or  Low  Peak,  ppty.  in  lead  mines  in,  557 
land  containing  mines,  property  in,  557 
landowners  and  miners,  mutual  rights  of,  570 — 573 

right  of,  to  dispose  of  other  minerals  and  rubbish,  573 
lease,  customary  rij^hts  may  be  lost  by  taking,  566 

provision  entitling  lessee  to  surrender  if  mine  not  workable  at 
profit,  not  usual,  195,  196,  576 
lessee  under  Cro%vn  of  mineral  duties,  person  who  becomes,  not  lose 

customary  rights,  566 
levelling  land,  duty  as  to,  573 

licence,  customary  rights  may  be  lost  by  taking,  566 
Litton,  property  in  lead  mines  &c.  in,  557 
lot,  meaning  of,  568 

payment  of,  action  of  account  for,  569 
setting  apart  of,  569 
Low  Peak,  property  in  lead  mines  in,  557 
machinery,  devolution  of,  as  personalty,  572  n. 
right  of  miner  to  erect  or  alter,  571 

remove,  572 
(incoming)  to  require  removal,  575 
(outgoing)  to  remove,  575 
manor,  evidence  of  custom  in  one,  admissible  to  show  cust.  in  or.,  100, 
106,  576 
even  where  question  as  between  lord  and  tenant,  106,  576 
measurement  of  lot  and  cope,  569 

selling  or  removing  ore  before,  forfeiture  for,  570 
meer,  length  of,  567 

right  of  Crown  or  its  lessees  to  third,  566,  567 
forfeiture  for  trespass  in,  570 

position  of  Crown  in  working,  573  • 

rights  of  finder  upon  non-working  of,  567,  568 
setting  out  of,  566,  567 
meers,  right  of  finder  to  two,  566,  567 

subsefjuent,  right  of  finder  to,  567 
Met.  Mines  Keg.  Act,  application  of,  to  mines,  559,  695.  (See  Met,  Mineg 

Beg.  Acts.") 
mine,  statutory  meaning  of,  558 
mineral  property,  statutory  meaning  of,  558 

execution  against,  564,  565 
injury  to,  573 
miners  and  other  miners,  mutual  rights  of,  574,  575 
New  and  Additional  Customs  Articles  Rules  and  Orders,  558  n. 
ore,  statutory  meaning  of,  558,  559 
origin  of  customs,  557  n.,  558  n. 
Peak  Forest,  property  in  lead  mines  &c.  in,  557 
pee,  meaning  of,  and  working  in,  574 
pei-sonalty,  buildings  and  machinery  devolve  as,  572  n. 
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DEKBYSHIRE   RIGHTS,  COURTS,  AND  CUSTOMS— r<wi^i««c<?. 
priority  of  entered  documents,  570 

finding,  title  determined  by,  574 
jury  on  trial  decide  fact  of,  574 
longest  ownership  prevails  in  disputes  as  to,  574 
proceedings.    (See  Banrnfte  Courts.) 
quarter  cord,  meaning  of,  567  n. 

quicquid  plafU^itur  solo  solo  cedlt^  non-application  of  maxim,  572 
rateability  as  between  Crown  lessee  &c.  and  miner,  568,  623 
recovery  of  possession  for  non-contribution  to  expenses,  573,  574 

freeing,  570 
working,  573,  574 
trespass  in  third  meer,  570 
in  action  of  title,  574 
relief  to  mines,  giving,  445  n.,  576,  576  n. 
retainer  of  ore  where  trespass  suspected,  575 
rubbish,  right  of  landowners  to  dispose  of,  573 

search  for  lead  mines  &c.,  pri.fac.  right  of  every  subject  to,  567,  558,  565 
places  ^cepted  from  right,  565 
right,  how  lost,  566 

not  lost,  566 
working  rights  as  to  excepted  places,  565,  566 
security  from  alleged  trespasser,  574,  575 

enforcement  of,  575 
smytham,  meaning  of,  559  n. 

former  non-exemption  of,  from  daties,  568  n. 
statute  and  scheduled    articles  and  customs,  regulation  of,  by,  558, 

558  n. 
Stewards.    (See  Barmote  Courts.) 
Stoney  Middleton,  property  in  lead  mines  &c.  in,  657 
surface,  right  of  miner  to  exclusive  use  of,  for  mining  purposes,  671 
no  user  of,  in  High  Peak  for  ore  &c.  from  Wirksworth,  571 
qu.  user  of,  of  one  owner  for  produce  of  other  owner,  571,  672 
Tideswell,  property  in  lead  mines  &c.  in,  657 
tithes,  675,  625,  626 

enforceable  by  action  for  account,  575 
not  due  of  common  right,  675,  625 
title,  action  of,  674.    (See  Barnwte  Courts.) 

recovery  of  possession  in,  574 
gift  is  origin  of,  674 
priority  of  finding  determines,  674 
transfer.    (See  Transfer,) 
trespass,  action  of,  561.    (See  Barmote  Courts.) 
damages,  574 

in  third  meer,  forfeiture  for,  570 
unwatering  mines,  445  n.,  576,  576  n. 
compensation  in  respect  of,  576 
how  recoverable,  576 
vein,  statutory  meaning  of,  658 
veins,  approach  meeting  and  intersection  of,  574 

consolidation  of,  568,  570  n. 
vendor  need  not  mention  existence  of  customary  rights,  189 
views  of  mines,  562,  563 

expenses  of,  663  n. 
trespass,  for  ascertaining,  674,  576 
adjourned  view,  575 
water.    (See,  under  this  title,  unwatering.) 

rights  of,  671,  571  n. 
way,  rights  of,  571,  571  n. 
will  or  codicil,  devolution  under,  569 

entry  of  probate,  569 
Wirksworth,  property  in  lead  mines  &c.  in,  in  Crown,  557 
working,  forfeiture  for  non-,  570,  573,  574,  576 

third  meer,  position  of  Crown  in,  573,  574 

right  of  finder  upon  non-workiog  of,  567,  568 
Youlgreave,  property  in  lead  mines  &c.  in,  657 


780  INDEX, 

DEVISE.    (See  Will) 

DEVOLUTION.     (See  Apjuniionment  Act ;    Bankruptcy ;    Qhirtvner ;    Owrf- 
book  4'c.  Conips, ;  Derbyshire  Riyhts  S^c,  ;  Dower ;  Fixtures ;  Heir  ; 
Partner  ;  Tin-boundittg,') 
minerals,  when  severed  by  tenant  for  life  devolve  on  personal  representa- 
tive, 259 
unsevered  devolve  as   part  of  mine  containing   them, 
256  n. 

DEVONSHIRE.     (See  Cost-book  ^v.  Comps, ;  Stannary  Caurte  ;  Tin-bound ipiy.) 
evidence  of   custom   in  one  manor  in,  admissible  to  show  custom  in 
other,  494,  495 
immat.  that  question  is  between  lord  and  tenant,  494,  495 
vendor  need  not  mention  existence  of  customary  rights  in,  189 

DILAPIDATIONS.     (See  Parson.) 

DILIGENTLY, 

effect  of  covenant  to  work,  219,  226 

DIRECTORS.    (See  Cost-book  4'c.  Comps,) 

"DISBURSEMENTS" 

do  not  include  trade  allowances,  594 

DISCONTINUANCE 

of  possession,  effect  of  Ktat.  of  Limit,  as  to,  583 

DISCOVERY.    (Hee  Doctunents  ;  Inspection.') 
of  title,  598 

DISH, 

capacity  of,  under  Derbyshire  custom,  569  n. 
render  of,  by  Cornish  tin-bounder,  484.  485,  487 
Devonshire  tin-bounder,  492 

DISSOLUTION.    (See  Cost-booh  ^^c.  Comps.) 

DISTRESS, 

lies  for  dead-rent  or  royalty  or  footage  rent.  236 

rent  for  gales,  543 
not  applicable  to  subject-matter  of  licence,  250 
power  of,  on  adjoining  property,  23(5 

how  far  runs  with  land,  236 
under  mining  lease  not  a  bill  of  sale,  236 

DOCUMENTS, 

inspection  of,  in  cases  of  trespa-ss,  598 

production  of,  in  cases  as  to  boundaries,  581  n.,  598 

DOWER.    (See  Dowrets.) 

assignment  of,  mode  of  valuation,  257 

hardly  ever  assigned  at  present  day,  257 
due  of  mines  or  quarries  worke<l  during  coverture.  256 
not  due  of  mines  or  quarries  not  so  worked,  256 

DOWRESS.     (See  Dotver.) 

is  impeachable  of  waste,  69 

may  not  work  new  mines  or  quarries,  69 

receive  third  of  capital  of  casement  rent,  65 

sale  proceeds  or  rents  or  royalties,  65 
income  if  reversioner  or  remainderman  works,  78 
work  open  mines  or  quarries,  65 
on  same  footing  as  to  workings  as  ordinary  tenant  for  life,  65 
surface  rent,  right  of,  to  receive,  67 

DRAINAGE.     {See  Lease  ;   Water.) 

adit,  no  custom  in  Cornwall  as  to  perpetual  use  of,  494 
unwatering  mines  under  Derbyshire  custom,  576 


r 
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DRAINS.    (See  Brine-Pumping  Act,  1891  ;  Lease;  Water,) 
malicious  injuries  to,  604,  605 

DRESSING   ACCOMMODATION 
in  met.  mines,  710 

DROWNING.    (See  Lease;  Bail,  and  Wat.  CI.  Acts;  Special  Bail,  and  Can, 
Acts;  Water.') 
drowning  mine,  when  a  felonj,  603,  604 
punishment  for,  604 
property  in  mine,  how  may  be  laid  in  indictment,  604 

DUCHY  OF  CORNWALL  MANAGEMENT  ACT,  146,  147,  176.     {See  Duke 
of  Cornwall.) 

DUCHY   OF   LANCASTER,  557 

Att.-Gen.  of,  cannot  exhibit  information  in  High  Court,  559 

DUES, 

meaning  of,  in  Rat.  Act,  1874.. .618 

DUKE   OF   CORNWALL.    (See  Stannary  Courts ;  Tin-baunding.) 
airways,  rights  as  to,  405,  469 
assessional  manors,  right  of  property  in  mines  in,  50,  51 

working  rights  as  to  surface  of,  405,  406 
uward  under  7  &  8  Vict.  c.  105,  property  under,  51 

Stat,  of  Limit,  does  not  apply  to  property 
under,  585 
compensation  to  person  on  whose  land  Duke  enters,  406 

jurisdiction  of  Stannary  Courts,  406 

mode  of  dealing  with,  406 

recovery  of,  407 
conventionary  tenements,  50,  51 
•   copper  ore,  former  property  as  to,  51  n. 
Cornwall  Submarine  Mines  Act,  51,  407,  408 

origin  of  Act,  51  n. 
costs  in  respect  of  entry  on  land  and  recovery  thereof,  407 
creditor,  person  on  whose  land  Duke  enters  has  privileges  of  mining,. 

407,  517 
Duchy  of  Cornwall  Management  Act,  146,  147,  176 
enfranchise  mines  or  quarries,  Prince  of  Wales  may,  146 
estuaries,  property  in  mines  under,  51 
evidence,  admissibility  in,  of  answers  of  conventionary  tenants,  50  n., 

495 
exchange  mines  or  quarries,  Prince  of  Wales  may,  146 
fines  on  leases,  176 

lease  for  thirty -one  years.  Prince  of  Wales  may,  176 
Limitations,  claim  to  mines  in  Cornwall  when  barred  by  Stat,  of,  585 
minerals,  meaning  of,  in  Duchy  of  Cornwall  Management  Act,  147 
mines  and  minerals,  meaning  of,  in  Cornwall  Submarine  Mines  Act,  51 
new  and  open  mines  &c.  may  be  leased,  176 
non-age  or  non-existence  of,  147 
notice  before  entry,  when  required  to  be  given,  406 
proceeds  of  sales  and  exchanges,  application  of,  146,  147 
purchase  mines  or  quarries,  Prince  of  Wales  may,  146 
I'enewal  of  leases,  176 
rents  on  leases,  176 

rivers,  property  in  mines  under  tidal,  below  low  water  in,  51 
roadways,  rights  as  to,  405,  428 

schedules  and  maps  to  statutory  award,  discrepancies  between,  51  n. 
sea,  mines  &c.  below  low  water  under,  in  Crown,  51 
sea-shore,  mines  kc.  under,  between  high  and  low  water  in,  51 

except  mines  &c.  in  land  below  high  water  in  Crown  manor,  51 
security  for  damage  when  person  other  than  Duke  works,  406,  407 
sell  mines  or  quarries.  Prince  of  Wales  may,  146 
stamp  duty,  licences  for  not  more  than  year  exempt  from,  252 
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DUKE    OF    COli^WALIj—contimied. 

Stannary  Courts,  jurisdiction  in  respect  of  working  rights  of  Duchy, 
406,  407,  478 
Registrar,  duties  of,  as  to  Duchy  mines,  406,  407,  479  n..  480  n. 
support  for  dwelling-houses  &c.  when  Duke  works,  285,  406 
surrender  of  leases,  176 
tin  mines  &c.  in  Tywarnhaile,  property  in,  50 

Tyas,  property  in,  50 
Tywarnhaile  and  Tywarnhaile  Tyas,  leases  &c.  of  mines  in,  17H,  177 
water,  right  to  take  use  and  divert,  405,  439 
way,  rights  of,  405 

DURHAM.    (See  U/iiv.  and  Coll.  Estate*  Aet.^ 

mines  formerly  belonging  to  Bishop  of,  52  n. 

tithe  ore  due  by  custom  in  Teasdale  Forest  and  Stanhope  and  Wolsinir- 
ham  in,  577,  578,  625 
action  for  account  of,  578 
inspection  of  mine  by  impropriator,  578 
vesting  in  Eccles.  Commiss.,  578 

DUTY.     (See  Estate  Duty  ;  Succemon  Duty,') 
export,  on  coal,  613  n.,  614  n. 

EARTHENWARE  WORKS, 

application  of  Fact,  and  Work.  Act  to,  729 

EASEMENTS.     (See  Ainoays ;    Enfranchisement;    Xulgance;     RtHidways ; 
Support ;   Uaer  ;   Water. ^ 
grantee  of,  not  in  general  rateable,  622 

cmttra  where  he  excludes  all  other  persons,  622 

ECCLESIASTICAL  COMMISSIONERS.    (See  Ei^clett.  Leaning  ^cfx.) 
tithe-ore  in  Stanhope  and  Wolsingham  in  Durham  vested  in,  578 

ECCLESIASTICAL  LEASING  ACTS, 
bishop,  notice  to,  of  sale  &c.,  147 
building  leases,  mines  to  be  excepted  on,  179,  180 

materials,  179,  180 

contracts  for  leases,  178,  179  | 

sales  &c.,  147  ' 

Eccles.  Commiss.,  approval  of,  to  leases,  178,  179 

sales  ^c,  147 
lease  inoperative  unless  approval  in  prescribed  form,  179 
permitting  workings  during  negotiations  does  not  preclude    Com- 
miss. from  objecting  to  continuance,  179 
exchange  mines  or  quarries,  power  of  eccles.  corporation  to,  147 
farming  leases,  mines  to  be  excepted  on,  179 
incidental  rights  and  easements,  power  to  grant,  178 
Isle  of  Man,  non-application  of ,  to,  178  n.,  577  n. 

land  tax,  mines  &c.  in  lands  sold  for  redemption  of,  do  not  pass.  147,  148 
lease,  eccles.  corp.  may  in  gen.,  with  approval  of  Eccl.  Comms.,  1 78 
leases  under  14  &  15  Vict.  c.  104... 179  n. 
licences,  power  to  grant,  178 

lord  of  manor,  consent  of,  necessary  to  copyhold  lease,  178,  179 
palace  of  bishop,  enjoyment  of,  not  to  be  prejudiced,  178 
partition  mines  or  quarries,  power  of  eccles.  corp.  to,  147 
patron,  consent  of,  to  sale  or  lease,  147 
renewal  of  leases,  178 

under  23  &  24  Vict.  c.  124.. .180  n. 
rents,  application  of,  179 

sell  mines  or  quarries,  power  of  eccles.  corp.  to,  147 
surrender  of  leases,  178 

EDUCATION.     (See  Coal  Mines  Reg.  Acts.') 

rights  as  to  payment  of  school  fees  where  deduction  from  wages  for, 
731,  732 
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EJECTMENT.      (See     lUtdbluhment    of    Tdle ;     Forfeiture  ;     Recovery    of 
PoMessian.) 

ELECTRIC  LIGHTING  ACT,  1882, 

ownership  of  mines  not  affected  by,  44 

EMPLOYER.    (See  Coal  Mines  Reg,  Acts;  Employers  atid   Workmen  Act; 
Employers^   Liability  Act;  Fact,  and  Work.  Act;  Met.    Mifies  Reg. 
Acts;  Truck  Acts.') 
liability  of,  for  trespass  on  minerals  by  servant,  586 

EMPLOYERS  AND  WORKMEN  ACT,  1875, 
meaning  of  workman  in,  630,  730 

EMPLOYERS'  LIABILITY  ACT,  1880, 

act  or  omission  of  person  in  service  of  employer,  when  injury  from, 

734, 735 
compensation,  amount  of,  under,  735 

condition  of  ways  works  machinery  &c.,  where  injury  from,  734 
contract  himself  out  of  Act,  workman  may,  736 

not  so  as  to  enable  employer  to  commit  breach  of  statut.  duty,  736 
County  Court,  action  to  be  brought  in,  735 
employer,  meaning  of,  734 

knows  of  defect  &c.  and  fails  to  give  notice,  where  workman,  735 
negligence  of  person  in  service  of  employer,  where  injury  from,  734 
servant,  when  employer  not  liable  for,  736 
workman  killed  or  injured,  736 

immat.  where  breach  of  statut.  duty,  669,  736 
notice  in  writing  of  injury,  735,  735  n. 

"  person  who  has  superintendence  entrusted  to  him,"  meaning  of,  734 
personal  injury,  remedy  for,  734 

plaintiffs,  two  or  more  persons  cannot  join  as,  735,  736 
procedure,  735,  736 
risk  voluntarily  incurred  no  defence  where  breach  of  statutory  duty, 

669,  736 
workman,  meaning  of,  734 

ENFORCEMENT  OF  JUDGMENTS  AND  ORDERS.    (See  Barmote  Courts; 
Stannary  Courts.) 

ENFRANCHISEMENT, 

Copyhold  Act  1894,  under, 

consideration  may  be  conveyance  of  mines,  149 
to  be  settled  to  like  uses  as  manor,  148,  149 
easements  for  mining  purposes,  149 

right  to  mines  or  quarries  not  affected  without  consent,  49,  149, 
202 
Duke  of  Ck)mwall  as  to  Duchy  lands,  by,  146 
life,  by  tenant  for,  under  Settled  Land  Acts,  129 

may  separately  deal  with  surface  and  mines  and  create  easements, 
129,  130 
minerals,  with  exception  of,  under  Trustee  Act,  133,  134 
vendor  of  enfranchised  copyholds  need  not  explain  as  to  property  in 

mines  &c.,  189 
voluntary,   property  in  mines   or  quarries  under,  pri,  fav.   in  person 
obtaining,  49 

ENGINEMAN, 

attendance  of,  under  Coal  Mines  Reg.  Acts,  666 

Met.  Mines  Reg.  Acts,  696 

ENGINES, 

malicious  injuries  to,  605 — 607 

EQUITABLE    WASTE.    (See  Life  or  Years,  Tenant  for  ;  Mortgage  ;  Simple, 
Tenant  in  Fee;  Tail,  Tenant  in.) 
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ERECTION, 

malicious  injury  to,  605—607 
what  is  an,  606 

ESSENCE,  TIME  OF  THE, 

always  in  mining  contracts.  194 

ergo  either  paiiy  may  fix  reasonable  time  and  on  default  rescind,  194 

ESTABLISHMENT  OF  TITLE.     (See  Limitatimu,  Statutes  of,') 
proceedings  for,  always  maintainable  as  to  mines,  581 

ESTATE  DUTY, 

mines  subject  to,  614 

value  of  property  for  purposes  of,  how  ascertained,  614 

ESTOVERS, 

tenant  for  life  or  years  may  dig  for,  in  new  mine  or  quarry,  67 

ETON.     (See  Vniv,  and  Coll.  Estates  Act.) 

EVIDENCE.  (See  Coal  Mines  Beg.  Aets ;  Cost-book  ^c.  Comps. ;  Custom 
{workifigs) ;  J>u1te  of  Cornwall;  Gloucestershire  Rights  ^'c. ;  JSJet, 
Mines  Reg.  Acts;  Tinrhmnding.) 

customary    right    of   copyholders    to    work    in    their    tenements,    of 
106—107 

language  amongst  miners,  admissibility  of,  as  to  use  of,  228 

profits  a  prendre,  as  to,  100,  102,  103.     (See  Custom;  Prescription.) 

wastes,  of  custom  as  to,  100,  151 

EXAMINERS, 

for  granting  certificates  to  managers  under  Coal  Mines  Reg-  Acts,  641, 
642.    (See  Coal  Mines  Reg.  Acts.) 

EXCAVATION, 

support  where    land  artificially  weakened  by,  263,   276^   277.      (See 
Support.) 

EXCEPTION, 

by  copyholder  on  surrendering,  48,  142 
distinguished  from  reservation,  135,  200,  201 
impliS  exception  out  of  exception  of  minerals.  203,  204 
purchase  of  surface  for  specific  purpose,  203,  204 
"  liberty  of  working  coal,"  of,  250 
mine  is  subject-matter  of,  200 
mine,  of,  includes  right  to  work,  261,  262 
restriction  on  working,  may  include,  201  n. 
right  of  way  cannot  strictly  be  subject  of,  417  n. 

saving  clause  to  donees  of  power  of  appointment  will  not  operate  as,  248 
surface,  of,  includes  right  to  have  surface  preserved,  261,  262 

EXCHANGE, 

Crown  lands,  146 

Duchy  of  Cornwall  lands,  146 

Ecclesiastical  Leasing  Acts,  147 

In  closure  Acts,  156,  157 

life,  tenant  for,  may  under  Settled  Land  Acts,  129 

and  separately  deal  with  surface  and  mines  and  create  restrictions 

and  easements,  129,  130 
undivided  share  in  mines  &c.,  130 
lunatic,  of  property  of,  126.     (See  Lunatic.) 
minerals,  with  exception  of,  under  Trustee  Act,  133,  134 

EXCHANGE,  BILL  OF.    ii>ee  Bills  of  Exchange  Act ;  Cost-hook  ^c.  Comps. ; 
Partner.) 

EXCLUSIVE  LICENCE.    (See  Licence.) 
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EXECUTION.     (See    Barmate    Caurts;    Cost-hook  ^e,   Compa. ;    Stannary 
Courtg.) 

EXHAUSTION.    (See  Dead  Bent ;  Income  Tax;  Mating;  Sun-ender,) 

EXPENDITURE.     (Bee  Ac^descence ;  Delay,) 

by  surface  owner  not  give  him  title  to  mines  by  prescriptioD,  583 

EXPENSES   OF   WORKING   &c.,  ALLOWANCE  FOR.    (See   Getting  and 
Severing ;  Measure  of  Damages,') 

EXPLOSIVES, 

coal  mines  &c,  in,  661 — 664 

case  or  canister,  to  be  brought  into  mine  in,  661,  707 
meaning  of  case,  663 

Explosives  in  Coal  Mines  Orders;  691,  692 

former  provision,  664 

inspector  of  mines  may  be  directed  to  act  as  inspector  of,  663 

not  to  be  stored  in  mine,  661 

power  of  Sec.  of  State  to  prohibit,  691 

restrictions  on  nse  of,  691,  692 

special  rules  as  to,  power  to  make,  688,  689 

stemming  and  tamping,  restrictions  as  to,  661,  664,  691 
met.  mines,  in,  707.    (See  Met,  Mines  Meg,  Acts.) 
slate  mines,  in,  721,  722.    (See  Slate  Mines,) 

EXPLOSIVES  ACT,  1875, 

application  of,  to  mines,  663 

ETAM,  557  et  seq,    (See  Derbyshire  Mights  ^^c) 

claim  by  owners  of  ancient  freeholds  in,  559  n.,  560  n. 
tithe  of  lead  ore  gotten  in,  576,  625 


FACTORY  AND  WORKSHOP  ACT.     (See  Quarry,) 

inspectors,  duty  of,  to  enforce  provisions  as  to  education,  630 
local  authorities  bound  to  assist,  630 
.   non-textile  factory,  what  included  in,  729 
provisions  of,  as  to  employment  of  girls,  730 

male  young  persons,  730 
working  overtime,  730 
quarries,  application  to,  725,  729.    (See  Quarries.) 
**  workshops,  non-textile  factories,  and,"  what  included  in,  729 
pit-banks  adjacent  to  shaft  of  mine,  729 
quarries,  729.     (See  Qv^arries,) 

FAIRLY 

and  regularly,  effect  of  covenant  to  work,  226 
duly  and  honestly,  effect  of  covenant  to  work,  226,  227 
workable,  effect  of  covenant  to  work  so  long  as  mine,  227 
wrought,  meaning  of,  in  stipulation  that  rent  should  cease,  239 

FALSA   DEMONSTMATIO.    (See  Uncertainty.) 

FARM    TIN,  486 

FAULTS, 

effect  of  existence  of,  on  covenant  to  work  or  pay,  228 
existence  of  unlmown,  is  no  excuse  for  non-payment  of  dead  rent,  217, 
218 

FEE    SIMPLE.     (See  Simple^  Tenant  in  Fee.) 
mines  may  be  held  for  estate  in,  42 

FEE   TAIL.     (See  Tail,  Tenant  in,) 

mines  may  be  held  for  estate  in,  42 

M.M.  50 
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FELONY.     (See  Coal  Mines  Beg,  AcU  ;  Larceny  ;  Malicious  Injuries ;  Met. 
Mifies  Beg.  Acts ;  Setting  Fire  ;  Water.) 

FEME   COVERT.     (See  Dowress  ;  Jointress.) 

FENCES.     (See  Coal  Mines  Beg.  Acts  ;  Derbyshire  Rights  ^e. ;  Oloveester- 

shire  Bights  Jfc;  Met.  Mines  Beg.  Acts  ;  Quarry.) 
compensation  for  damage  in  respect  of,  on  excavation  under  customary 

right,  403,  404 
highways,  want  of,  near,  when  a  nuisance,  412 
injury  to,  by  mining  lessee,  229,  230 
mandatory  injunction  to  restore,  230 

shaft,  obligation  of  mine  owner  who  sinks,  to  keep  it  fenced,  403 
subsidence  from  brine-pumping,  382.    (See  Brine-Ptimping  Act  1891.) 

FENCING.    (See  Fences;  Brine-Pumping  Sfc.  Act  1891;   Coal  Mine*  Bug. 
Acts  ;  Met.  Alines  Beg,  Acts.) 

FIDUCIARY   RELATIONSHIP, 

tenant  for  life  probably  in,  towards  trustees  with  respect  to  purchase, 
192 

FINE, 

meaning  of,  in  Rating  Act  1874...618,  619 

on  surrender  of  lease  granted  by  tenant  for  life,  160 

FIRE.    (See  Qas  ;  Setting  Fire.) 

FIRE  CLAY, 

a  mineral,  10 

FIRE   ENGINES.    (See  Fixtures.-) 

FIRM.     (See  PaHner.) 

FIXTURES.  (See  Derbyshire  Bights  ^c.) 
construction  of  covenants  as  to,  234 
custom  determining  devolution  of,  as  realty  or  personalty,  259,  260 

Inquiry  direct«l,  if  necessary,  260  n. 
drowning,  removal  of  fixtures  by  lessee,  notw.  risk  of,  232 
fire  engine  erected  by  tenant  for  life  or  in  tail  devolves  as  personalty, 

259 
injunction  against  infringing  covenaiit  to  deliver  up,  234 
lessee,  covenant  by,  to  deliver  up,  234 

runs  with  the  land,  234 
oppressive  covenant  as  to,  234 

salt  pans  erected  by  tenant  in  fee  devolving  on  heir,  259 
"ways  and  roads,"  meaning of^  234  n. 

FLANGES,   668 

FLINT, 

a  mineral,  10 

custom  to  appropriate,  under  agricultural  lease,  21,  71 

FLOODING.    (See  Lease  ;  Bail  and  Wat.  CI.  AcU  ;  Speei/d  BaU.  and  Qin, 
AcU;  Water) 

FLUCTUATING.      See  Speculative  Jf'C. 

FOOTAGE   RENT, 
distress,  236 
reservation  of,  219 

FORECLOSURE.     (See  Cost-book  ^c.  Comps.  ;  Mortgage;  PaHner.) 

FOREST  OP  DEAN.    {Se%  Gloucestershire  Bights  4-c,) 


INDEX.  787 

FORFEITURE, 

copyhold,  of,  for  wrongfully  opening  mines  or  quarries,  85 
cost-book  and  stann.  comps.,  for  non-payment  of  calls  in, 

contribatories,  placing  member  on  list  of,  as  to  forfeited  shares,  510  n. 
cost-book  comp.,  no  pri./ae.  right  in,  510 
stann.  comp.,  pri./ac.  right  in,  509 
Account  of  Forfeited  Shares,  509 
liability  to  pay  calls,  interest  and  expenses  not  affected  by,  509, 

510 
mode  of  dealing  with  forfeited  shares,  509 
resolution  at  meeting  with  special  notice,  509 
sale  of  forfeited  shares  and  i)osition  of  purchaser,  509 
statutory  notice,  509 
strict  pursuance  of  conditions  of,  necessary,  510 
transferee  not  liable  to,  where  calls  payable  by  transferor,  524 
vendor  in  purchaser's  action  to  rescind  for  fraud,  loss  from  foi*feiture 
is  on,  522 
Derbyshire  rights  courts  and  customs, 
consolidated  veins,  570  n. 

effect  of  incurring,  on  right  to  remove  buildings  and  machinery,  572 
for  non-contribution  to  expenses,  573,  574 
recovery  of  possession,  574 
non-freeing,  670 

recovery  of  possession,  570 
non-working,  670,  573,  574 

recovery  of  possession,  570 
selling  or  removing  ore  before  measurement  for  lot  and  cope,  570 
trespass  in  third  meer,  570 
recovery  of  possession,  570 
Gloucestershire  rights  and  customs, 
Crown  not  bound  to  daim,  548 
none  till  claimed  by  Crown,  548 
priorities  upon,  552 
relief  against,  548 

rent  or  royalty,  for  non-payment  of,  548 
rules,  for  non-observance  of,  548 
service  of  notice,  complete  on,  548 
lease, 

clause  of,  usually  inserted  in,  236 

clause  is  for  benefit  of  lessor  only,  236 
construction  of  clause,  236,  237 

lessor  may  subject  to  Conv.  Act  elect  to  avoid  lease,  236,  237 
must  do  act  showing  intention  to  avoid,  237 
Conv.  Act,  provisions  of,  as  to,  234,  236,  237.    (See  (hnv.  ^o.  Act.) 
Cornwall,  for  nou- working  for  year  and  day  of  lease  in,  494 
prompt  to  enforce,  lessor  should  be,  238 
recovery  of  possession,  action  for,  lies  for  mines,  237 
relief  within  six  months  for  non-payment  of  rent,  238 
licence, 

clause  of  forfeiture  not  applicable  to,  250 

of  frequent  use  in,  250,  251 
acts,  exercise  of  right  of,  inferred  from,  251 
clause  is  for  benefit  of  licensor  only,  251 
construction  of  clause,  251 

licensor  may,  subj.  to  Conv.  Act,  elect  to  avoid  licence,  251 
must  do  act  showing  intention  to  avoid,  251 
Conv.  Act,  provisions  of,  as  to,  261 

Cornwall,  for  non- working  for  year  and  day  of  licence  in,  494 
strict  pursuance  of  conditions  of,  necessary,  251 
waiver  of,  261 

wrongful  re-entry,  action  for,  252 
Stannary  Courts,  declaration  of,  in,  for  non- working,  477 
tin-bounds,  486,  492,  493 


FORGERY.    (See  Coal  Mines  Reg,  Acts,} 

50—2 
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FOSSILS, 

meaning  of,  18,  19,  23 

FOULING  WATER.    (See  Water.) 

"  FOUND," 

covenant  for  payment  on  minerals,  205 

FOUNDER,  566,  567 

FOUNDRIES, 

application  of  Fact,  and  Work.  Act  to,  729 

FRAUD.    (See  Larceny.) 

choosing  to  judge  for  himself,  effect  of  purchaser,  198 
compensation  instead  of  rescission,  when  decreed,  199 
concealed,  account  how  far  carried  back  in  case  of,  599 

where  fraud  without  concealment,  599,  600 
condoned  by  purchaser  no  bar  to  enforcing  contract,  193 
cost-book  and  stann.  comps. — contract  to  transfer  shares, 

rescission,  purchaser  entitled  to,  not  obliged  to  pay  calls  after  writ. 

622 
when  forfeited  for  non-payt.,  loss  on  vend.,  522 
where  pur.  may  have,  tho.  he  has  sold  part  of  shares,  521, 

622 
not  have,  522 
specific  performance  barred  by,  522 
coet-book  and  stann.  comps.,  transfer  of  shares  in,  when  a,  525 
effect  of  acquiescence  by  company,  525 
nominee,  purchase  of  cost-book  shares  in  name  of,  525,  526  n. 
coet-book  company,  conversion  of,  into  limited  company,  501  n. 

origin  of,  499,  500 
damages,  499 

evidence,  admissibility  in,  of  former  c.-b.,  500  n. 
knowing  real  prospects  of  company,  effect  of,  499 
prospectus  and  rules,  effect  of  variation  between,  500 
prudence,  effect  of  failure  to  act  with,  499,  500 
rescission  of  contract  to  take  shares,  499 
Crown  ofiicials  for  fraud,  setting  aside  contract  by,  542 
dead  rent,  fraud  to  avoid  payment  of,  218,  219 
enforcing  contract  to  sell  or  lease,  fraud  a  bar  to,  192 
fiduciary  relation  to  vendor,  effect  of  purchaser  being  in,  192 
general  statements  as  to  prospects  of  mine,  effect  of,  198 
iron  manufactures,  fraud  by  persons  engaged  in,  734  n. 
Limit.,  effect  in  preventing  operation  of  Stat,  of,  599,  600 
misled,  effect  of  plaintiff  not  being,  198 
prompt  to  enforce  remedy,  injured  person  must  be,  198 
purchaser  concealing  existence  or  value  of  mine,  no  fraud,  192 
obtaining  improper  access  to  mine,  effect  of,  192 
using  contrivance  or  word  or  gesture,  effect  of,  192 
receiver  and  manager,  appointment  of,  on  application  of  pur.  in  possn., 

198 
rescission,  197 

surface,  effect  of  fraud  in  selling  undermined,  207 
tin-bounding  in  Cornwall,  fraud  by  co-adventurers  in,  487 

Devonshire,  fraud  by  co-adventurers  in,  492 
trespass,  notw.  f .  in,  wrongdr.  entld.  to  allowce.  for  bringing  to  bank,  592 
trespasser  contracting  to  purch.  and  concealing  tresp.  cannot  enforce,  192, 
193 
immaterial  that  purchase  not  at  undervalue,  193 
walling  or  stacking  coal  &c.,  603  n. 

FRAUDS,  STATUTE  OF, 

co-owner  of  mine  or  quarry,  contract  by,  must  be  in  writing,  186 
cost-book  shares, 

''goods  wares  and  merchandise"  within  s.  17,  contr.  for  transf.  not, 
521 
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FRAUDS,  STATUTE  OF— continued. 
co6t-book  shares, 

lease  in  trust  for  individuals,  when  m.  held  on,  contr.  within  s,  4, 

519,  520 
undertaking,  when  mine  held  on,  m&us,  520 
licence,  where  mine  held  on,  semble  contract  not  within  s.  4. ..520 
parol  contract  for  transfer  generally  good,  521 
presumption  that  cost-book  shares  not  interest  in  land,  520,  521 
part  performance  takes  case  out  of,  186 
partner  in  working,  contract  by,  within  s.  4...186 
partnership,  ordinaiy, 

members  not  usually  entitled  to  interest  in  land  within  s.  4...186 
such  member,  contract  for  sale  of  share  by,  not  within  s.  17...  186 
profit  and  loss,  not  affecting  ownership  of  land,  contract  to  share,  186 
ratification  may  bind  when  contract  parol,  186 
sole  owner  of  mine  or  quarry,  contract  by,  within  s.  4. ..185,  186 
contract  to  demise  mine  on  royalties  and  divide  royalties,  186 
offer  mines  and  parol  offer,  186 

FREE  MINERS.    (See  Glouoestershire  RighU  J^c) 

FREEHOLDERS  OF  MANOR, 

right  of,  to  profits  a  prendre^  99 — 103 

FREEING,  567,  568,  570 

FREEING  DISH,  568 

FREESTONE, 

a  mineral,  10 

excepted  from  conveyance  under  Rail,  and  Wat.  01.  Acts,  25, 27, 353, 412 . 

(See  Rail,  and  Wat.  CI.  Acts.) 
worked  underground  is  mine  rather  than  quarry,  5 

FRIENDLY  SOCIETY, 

transfer  of  stann.  mine  club  fund  to,  512 

FURNACE, 

application  of  Fact,  and  Work.  Act  to  blast,  729 

GALEAGE  RENTS.     (See  Gloucestershire  Bights  4r.) 
GALES.     (See  Gloucestershire  Rights  ^c.) 

GAS.    (See  Airways  ;  Coal  Mines  Reg.  Acts  ;  Setting  Fire.) 
inflammable,  658,  659,  689 

GAS  CLAUSES  ACT.     (See  Sjfecial  Rail,  and  Can.  AcU.) 
arbitration  proper  remedy  under,  319 
compensation  under,  for  leaving  mines  un worked,  319 
nuisance  in  execution  of  works,  liability  for,  expressly  preserved,  281 
support  under,  right  of  Gas  Co.  to,  315,  315  n. 

works,  statutory  authority  to  execute,  does  not  entitle  Gas  Co.  to  remove 
support,  281 

GAS  COMPANY, 

Brine- Pumping  Act,  cannot  claim  com|)ensation  under,  384 

GAS  MAINS  AND  PIPES, 

support  for,  286,  287,  315,  315  n.     (See  SuppoH.) 

GATE-ROADING,  577 

GAUGES,  667,  710 

GAVELLER.     (See  Gloucestershire  Rights  ^c) 

GENERAL  RULES.     (See  Coal  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts.) 
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GET. 

specified  quantity  of  minerals,  effect  of  covenant  to,  225,  226 

GETTING  AND  SEVERING.    {See  JIfia»ure  of  Datnage* ;  Mortgage.) 
expenses  of,  allowed  to  co-owner  working  beyond  his  share,  114 
when  allowed  to  trespasser,  589 — 592 
where  pillars  worked  in  breach  of  covenant  in  lease,  231, 
591,  592 

GIFT.    (See  Derbyshire  Rightt  ^-r.) 

GIN, 

penalty  on  erecting  near  highway  unless  screened,  401 

GIRLS.    (See  Coal  Minet  Reg,  Acts  ;  Met,  Mines  Reg.  Acts.) 

provisions  of  Fact,  and  Work«  Act  as  to  employment  of,  780 

GLOUCESTERSHIRE  RIGHTS  AND  CUSTOMS, 
abandonment  of  works,  546,  547 

Abbot's  Wood,  uninclosed  land  within  Forest,  536  n.,  550  n. 
account  for  payment  of  rents  or  royalties,  action  for,  543 
accounts  and  plans,  duty  of  galee  to  keep,  542 
appeal  from  refusal  of  Gaveller  to  register,  539 

time  for,  539  n. 
applicant  for  gale  has  no  interest  until  g^rant,  551 

not  bound  until  grant,  540 
application  for  gale  of  no  validity  unless  gale  empty,  551 

priority  of,  determines  right,  551,  552 
apportionment  of  moiety  rent  between  private  owners  of  inclosed  lands, 

550 
arbitration.    (See  Arbitration.) 

assignees  of  free  miners,  i-enewals  of  quarry  leases  to,  548 
Awards,  Coal  Iron  and  Quarry,  538  n. 

inaccuracy  of,  as  to  metes  and  bounds,  538  n.,  540 

plans  and  schedules  to,  538  n. 
rules  under,  538  n. 
barrier,  duty  of  coal  galee  to  leave,  546,  554 

licence  to  work  coal  in,  553 

Blakeney,  claim  of  lord  of  manor  of,  as  to  gales,  536  n. 

boundaries,  alteration  of,  553 

disputes  as  to,  553 

injury  to,  546,  550 

protection  of,  546 

questions  as  to,  are  between  different  miners,  553  n. 
buildings,  erection  of,  550 

removal  of,  546,  547 
Comm.  of  Woods,  enrolment  of  free  miners  by,  538 

rights  of  Crown  represented  by,  536 
County  Court,  recovery  of  rent  or  royalty  in,  543,  544,  645 
Courts,  ancient  Mine  Law,  539  n. 
covenant,  action  of,  for  payment  of  rent  or  royalty,  543 

to  enforce  rules,  547 
Crown  and  free  miners,  mutual  rights  of,  540 — 550 
interest  of,  represented  by  Gaveller,  536 
space  created  by  workings  belongs  to,  540 
customs  almost  entirely  regulated  by  statute,  537,  537  n.,  538  n. 

as  to  various  inclosed  lands  regulated  without  ref .  to  stat.,  537  n. 
qu.  rights  of  free  miners  in  respect  of  such  lands,  537  n. 
damages  for  non-compliance  with  rules  as  to  working,  555 
dead  rent.    (See,  under  this  title,  galeage  rents  and  royalties^ 
death  before  grant  of  gale,  551 ,  552 
delay  fatal  to  enforcing  contract,  547 
Deputy  Gaveller.     (See,  under  this  title,  gateller,') 
devolution  of  gale  or  lease,  547 
discontinuance  of  workings,  546 
distress,  rents  or  royalties  recoverable  by,  543 
division  of  gales,  550 
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GLOUCESTERSHIRE  RIGHTS  AND  CVSTOMQ—eantinued. 
dwelling-houses,  erection  of,  in  inclosed  lands,  545,  550 
engines,  discontinuance  of  working  of,  546 
engraved  plans,  marking  on  copy  of,  541,  543 
enrolment  of  free  miners,  538 

substituted  rent,  542 
entry  and  enrolment  of  gales,  540 

leases,  543,  544 
liberties  and  licences,  545 
evidence,  extracts  from  register  admissible  in,  539 
fee  simple,  galee  has  estate  in,  540 
fences,  duty  to  set  up,  546 

injury  to,  546 
fifth  man,  ancient  right  of  Crown  to  put  in,  541  n. 
fire  engines,  liberty  to  erect,  544,  545 
Forest  of  Dean,  ownership  of  surface  of,  536 

Forester  not  entitled  to  gale  Crown  quarries  without  accounting,  98,  102 
forfeited  gales,  regales  of,  549 
forfeiture.    (See  ForfeitweS) 

fraud  as  to  agreement  to  pay  larger  than  reserved  rent,  542 
free  miners,  meaning  of,  538 

mutual  rights  of,  551 — 555 
right  of,  to  gales,  539 
freehold  land,  injury  to,  550 
gsJe,  exhausted,  when  treated  as,  552 
may  be  held  jointly,  540 
meaning  of,  539 
nature  of,  539,  540 

new,  no  right  to,  unless  one  of  previous  exhausted,  552 
origin  or  word,  539  n. 
three,  no  right  to  more  than,  552 
galeage  rents  and  royalties,  541,  542 
arbitration  as  to  amount  of,  541 

Commissioners,  powers  of,  as  to  confirmed  gales,  541  n. 
enrolment  of  substituted  amount  of,  542 
forfeiture  for  non-payment,  548 
Gaveller  proper  person  to  sue  for,  543 
inclosed  lands,  right  of  private  owner  of,  to  moiety  of,  550 
mode  of  recovery  of,  643 

non-liability  to  pay  for  certain  periods  or  purposes,  541,  542 
personal  obligation  to  pay,  543 
revision  of,  every  twenty-one  years,  542 

short  working  of  any  year  may  be  made  up  in  subsequent  year,  542 
times  when  payable,  542 
Gaveller,  interests  of  Crown  represented  by,  536 

not  proper  party  to  action  to  restrain  grant  of  gale,  553 

proper  person  to  sue  for  galeage  rents  and  royidties,  543 

Hundred  of  St.  Briavels,  ownership  of  mines  and  quarries  in,  536 

surface  of,  536 
impede  or  injure  workings,  duty  not  to,  553,  554 
indosed  lands,  erection  of  dwelling-houses  in,  545 
gales  in,  539 

meaning  of,  for  compensation  for  surface  damage,  551 
right  of  private  owner  of,  to  moiety  rent,  550 
steam  engines,  erection  of,  in,  544,  545,  550 
inclosures,  injury  to,  546,  550,  551 
information  for  recovery  of  rent  or  royalty,  543 
injunction  to  enforce  compliance  with  rules,  547,  555 

mandatory,  555 
inspect  plans  and  workings,  right  of  Gaveller  or  Commiss.  to,  542,  543 
interrupt  other  workings,  duty  not  to,  553,  554 
lease,  clay  or  sand  for  twenty-one  years,  of  right  to  get,  543,  544 
entry  and  enrolment  of,  544 

kilns  and  burning  clay  for  twenty-one  years,  of  open  land  for,  544 
quarries  for  twenty-one  years,  of,  544 
re-entry  on  non-payment  of  rent,  condition  for,  544 
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lease,  rent  must  be  free  of  taxes  &c.,  when,  544 
recovery  of,  in  County  Court,  544 
waste  land  of  forest  for  thirty-one  years,  of,  543 
"  level,"  meaning  of,  541 
liberties  incident  to  gales  or  leases,  544, 545 
in  inclosed  lands,  545 

levels  drifts  drains  cuts-out    watercourses  pits  shafts  and  pit- 
heaps,  544 
railroads  and  other  roads  drains  and  spoil  banks,  544 
steam  and  fire  engines,  544,  545 
licences,  545 . 

pits  shafts  levels  roads  and  easements,  545 
compensation  to  persons  injured,  545 
entry  and  enrolment,  545 
recovery  of  rent  in  County  Court,  546 
restoration  of  land  after  user,  545 
lot,  determination  by,  of  right  to  gale,  551 
machinery,  light  of  surrenderor  to  remove,  549 
mandamus  against  Gaveller  for  delay  &c.  in  grant  of  gale,  551 
metes  and  bounds,  540,  541 

awards  of  1841,  inaccuracy  of,  as  to,  638  n.,  540 
defined,  how  sometimes,  540, 541,  541  n. 

entry  in  Surf.  Bound,  Book  and  marking  on  copy  engraved  plans, 
541 
minerals,  right  of  surrenderor  to  remove,  549 
mistake  as  to  agreement  to  pay  larger  than  reserved  rent,  642 
mortgagee,  liability  of,  for  non-compliance  with  rules,  555 
mortgagor,  liability  of,  for  non-compliance  with  rules,  655 
nunc  pro  tunc  entries  of  transfers,  547  n. 
parol  agreements  to  pay  larger  than  reserved  rent,  effect  of,  642 
parties  to  proceedings  to  restrain  grant  of  gale,  553 
petition  of  right  to  restrain  grant  of  gale,  552,  553 

parties,  553 
plans,  duty  of  galee  to  make,  and  allow  inspection  of,  642,  643 

to  awards,  inaccuracy  of,  538  u. 
priority  of  application  for  gale,  551,  562 
private  owners  and  free  miners,  mutual  rights  of,  550,  651 
property,  rights  of,  536 

publication  of  notice  of  application  for  gale,  552 
quarries  not  now  opened  except  under  quarry  leases  or  old  quarry  gales, 

539,  540 
quarry  gales,  all  existing,  comprised  in  Quarry  Award,  539 
quo  warranto  agst.  person  improperly  claiming  to  be  free  miner,  539  n. 
railroads,  right  to  make  and  use,  544,  553 
rateabUity  of  galee,  540,  622 
regales  of  forfeited  galee,  548 

effect  of  assignment  of  new  gale  to  trustees  of  forfeited  gale,  548 
registration  of  free  miners,  538 

privileges  not  exerciseable  before,  539 
refusal  of,  by  Gaveller,  538,  539 

appeal  from  refusal,  539 
GaveUer,  to  register  transfer,  547.    (See  TranrferJ) 
regrant  of  divided  gales,  550 

surrendered  gales  and  quarries,  549,  550 
renewals  of  quarry  leases  to  assignees  of  free  miners,  648 
rent.    (See,  under  this  title,  galeage  r&nts  and  royalties  ;  liberties^  ^c.) 
restrain  grants  of  gales,  proceedings  to,  552,  553 
roads,  interference  with,  546 
protection  of,  550 
right  to  use,  544,  653 
royalties,     541,     542.      (See,    under    this    title,    galeage    renU    and 

royalties.) 
rules,  Coal  Iron  and  Quarry  Awards,  under,  538  n. 
Commiss.  of  Woods,  powers  of,  as  to,  538  n. 
obligation  to  observe,  is  personal,  547 
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rules,  remedies  for  non-compliance  with,  517,  555 
special,  as  to  working,  547 
Speech  House,  to  be  tiung  up  in,  538  n. 
working,  as  to,  545,  546 
schedules  to  awards,  inaccuracy  of,  538  n. 
Sessions,  appeal  to,  from  refusal  of  Gaveller  to  register,  539 

time  for,  539  n. 
shafts,  sinking  of,  through  overlying  gale,  554 

compensation  as  to,  554  n. 
space  created  by  workings,  property  in,  in  Crown,  540 
stamps,  exemption  of  Crown  instruments  from,  550 
steam  engines,  erection  of,  in  inclosed  land,  544,  545,  550 

notice  as  to  discontinuance  of  working  of,  555 
support,  action  for  withdrawing,  551 
Surface  Boundary  Book,  entries  in,  541,  543 
surface,  compensation  for  damage  to,  551 
damage,  meaning  of,  302,  303,  551 
of  Forest,  ownership  of,  536 
Hundred,  ownership  of,  536 
surrender.    (See  Surrender.) 
transfer,  647,  548.    (See  Transfer.) 
trespassers,  punishment  of,  in  Forest,  555,  556 
uninclosed  lands,  536 

vendor  in  Gloucest.  need  not  mention  existence  of  customary  rights,  189 
verderers,  appeal  to,  from  refusal  of  Gaveller  to  register,  539 
time  for,  539  n. 
power  of,  to  remove  unnecessary  buildings,  546,  647 
waste,  duty  of  galee  or  lessee  not  to  commit,  546 
water,  duty  to  prevent  escape  of,  466  n.,  554,  655 
liability  as  to,  of  dip  galee,  555 

higher  coal  galee,  554 

iron  galee,  554,  555 
notice  as  to  discontinuance  of  working  of  engine  &c.,  666 
will,  devolution  of  gale  or  lease  under,  647 
working,  commencement  of,  545 
continuance  of,  546 
discontinuance  of,  546,  547 
duty  not  to  impede  or  injure,  553,  554 
mode  of,  545,  546 
rules  as  to,  545,  546 

special,  647 
space  created  by,  property  in,  in  Crown,  540 

GOD.   ACT   OF,  465,  466 

GOLD.    (See  Jtoyal  Mines.) 

GOLD  FIELDS  ACT, 

operation  of,  in  New  Zealand,  579  n. 

GOODS  WARES  AND  MERCHANDISE.    (See  Frauds,  StattOe  of .) 

GRAND  JURY.     (See  Derbyshire  Rights  ^-c.) 

GRANITE, 

a  mineral,  10 

GRANT.     (See  Conveyance  ;  Lost  Grant.) 

includes  everything  necessary  for  enjoyment  of  thing  granted,  261 

lessor  cannot  derogate  from,  235 

mines,  of,  includes  power  to  dig,  261 

new  mines  lie  in,  200 

open  mines  lie  in,  200 

surface,  of,  includes  right  to  have  surface  preserved,  261 

GRASS   GROVES, 

tithe-ore  due  by  custom  in,  577,  578 
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GRAVEL.    (See  Quarry  ;  Rml,  and  Wat,  CI.  Acts.) 
a  mineral,  10 

within  Quarries  Act,  12,  721 
allotments,  not  to  be  taken  from,  182 
pit,  fencing,  723 

is  quarry  rather  than  mine,  5 

GREAT  BROUGHTON, 

right  of  property  in  mines  and  quarries  in  manor  of,  47  n 

GREENWICH  HOSPITAL  ACT, 

Admiralty  may  lease  for  forty-two  years  under,  177 
rent,  177 

GRIQUALAND  WEST, 

mining  rights  in,  679  n. 

GROSS  VALUE, 

meaning  of,  in  Rating  Act,  1874...619 

G  UARDI  AN.    (See  Infant.') 

GUIDES,  666,  709 

GUNPOWDER.    (See  Explosives;  Met.  Mines  Beg.  Acts.) 


HARBOUR  COMPANIES, 
may  acquire  mines,  96 

not  pri.fac.  work  mines  except  for  temporary  purpose,  96 
wrongful  working  of  minerals,  whether  liable  for,  586  n. 

HARD  LABOUR.    (See  Coal  Mines  Beg.  Acts;   Imprisonment;  Met.  Mines 
Beg.  Acts.) 

HARTINGTON,  557  et  seq. 

tithe  of  lead  ore  gotten  in,  575,  625 

HAVENS  AND  PORTS 

of  Cornwall  and  Devon,  protection  of,  489,  493 

HAZARDOUS.    (See  Speculative  Jjrc.) 

HEIR.    (See  Apportionment  Act ;  Apportionment  of  Bent ;  Fiwtures.) 

and  personal  representative,  rent  passes  to  heii-  as  between  heir,  258 
unpaid  instalments  are  sometimes  a  debt  and  not  rent,  258 
remainderman,  ore-rent  goes  to  remainderman  as  between  heir,  258 
liability  for  subsidence  from  ancestor's  workings,  390 

HELSTON-IN-KERRIER,  50 

HELSTON-IN-TRIGG,  50 

HEREDITAMENT 

includes  mines,  34 

HIGH   PEAK.    (See  Derbyshire  BigJUs  4'c.) 

HIGHWAY   RATES, 

rateability  of  mines  and  quarries  to,  614 — 616 

HIGHWAYS.     {See  Boadtoays  ;  Tin-bounding.) 
action  for  excavations  near,  412 
obstruction  of,  431 

what  is  special  damage,  431 
authority  cannot  claim  compensation  under  Brine-Pumping  Act,  384 
Electric  Lighting  Act,  1882,  property  in  mines  under  highways   not 

affected  by,  44 
excavation  near,  when  a  nuisance,  412 
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H I GH  WAYB-^(mtinued, 

General  Highways  Act,  property  in  mines  under  roads  nnder,  43 

provisions  of,  as  to  taking  and  carrying  materials 
for  roads,  110,428 
Highways  and  Locom.  Amend.  Act»  property  in  mines  tinder  roads  under, 
43,  27U,  271 
right  of  working,  44,  270,  271,  321  n. 
Highways  Turnpike  Acts,  property  in  mines  under  roads  under,  43 

provisions   of,    as    to   taking   and    carrying 
materials  for  roads,  110,  428 
materials  for,  taking,  110 

no  right  by  custom  to  take  from  land  of  another,  98 
nuisance,  brick-burning  near,  when  a,  471 

calcining  or  burning  iron  lime  or  clay  or  making  coke  near,  is 

a,  471,  472 
sinking  pits  or  erecting  machinery  near,  is  a,  401 

penalty  on,  unless  screened,  401 
want  of  fencings  near,  when  a,  412 
obstmction,  391,  392,  431 
ownership  of  mines  under,  42 — 44,  270,  271 
support,  action  for  withdrawal  of,  271 

implied  grant  of  right  of,  for,  314 

HORNS,  667,  709 

HOUSE.    (See  Buildings,') 

HUNDRED  OF  HIGH  PEAK.    (See  Derbyshire  Rights  ^r.) 

HUNDRED  OF  ST.  BRIAVELS.    (See  Gloucestershire  Rights  ^-c.) 

HUSBAND.    (See  Married  Woman.) 

ID  CERTUM  EST  QUOD  CERTUM  REDDI  POTEST,  236 
IDIOT.    (See  lAmatic.) 

IMPEACHMENT  OF  WASTE,  72 
effect  of,  on  power  to  lease,  160 

"  impeachable  of  waste  in  respect  of  minerals,"  meaning  of,  in  Settled 
Land  Act,  168 

IMPLIED  GRANT.    (See  Support ;  Water,) 

of  mining  privileges  by  Crown,  205,  399,  400 

IMPRISONMENT.    (See  Chal  Mines  Reg,  Acts  ;  Met,  Mines  Reg.  Acts.) 
for  malicious  injuries,  603 — 607 

wrongful  abstraction  of  minerals,  602,  603 

IMPROVEMENTS  WITH   CAPITAL  MONEY,  130,  131 

INCLOSED  LANDS.    (See  6floii<;estershire  Rights  4'c, ;  Tin-bounding,) 

INCLOSURE  ACTS.    (See  MeHon,  Statute  of;  Roadways,) 
compensation  for  working  rights  under,  404,  405 
doubtful  intention  to  include  mines  or  quarries  under,  204 
exchanges,  power  to  except  from,  right  to  mines  and  easements,  156, 157 

valuer  under,  may  make,  156 
Inclosure  and  Regulation  of  Commons,  152 — 157 
adjustment  of  rights,  152 
award,  156 

confirmation  of  draft  provisional  order,  154 
draft  provisional  order,  152,  153 

compensation  for  surface  damage,  153,  154 
consents  of  persons  interested,  154 
valuation  of  brick  earth,  154 
statements  and  conditions  to  be  inserted  in,  153,  154 
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INCLOSURE  ACT^—continwd. 

Inclosure  and  Regulation  of  Commons, 

evidence  on  application  for  provisional  order,  152 

expenses  of  Act,  right  to  mines  in  land  sold  to  pay,  155  n. 

local  inquiry,  152,  153 

report,  156 

twenty  years,  right  to  mines  under  land  inclosed  for,  not  affected  by 

inclosure  proceedings,  152 
valuer,  appointment  of,  154 

duties  and  powers  of,  as  to  allotments  and  reservation  of 
mines  and  easements,  154 — 156 
inclosure  under,  property  in  mines  &c.  when  separate  from  surface  and 

not  compensated  for  not  affected  where,  49,  50 
lord,  whether  entitled  to  mines,  204 
*'  mines  and  minerals,"  meaning  of,  in,  18,  19 
partitions,  valuer  under,  may  make,  156 
roads  set  out  under,  property  in  mines  under,  204 

presumption  as  to,  43 
sink  pits  &c.,  right  to,  on  one  allotment  for  working  under  any  part  of 

common,  405 
''soil,"  meaning  of,  in,  35 
streams,  right  to  alter  course  of,  under,  404,  438 
support  under,  construction  of  provisions  as  to,  296 — 311,  314.    (See 

effect  of  clause  as  to  holding  mines  &c.  in  as  full  &c.  a  manner  as 
if  Act  not  made,  296,  297,  304—306 
surface,  power  to  separate  mines  from,  156  n. 

right  of  user  of,  404 
water,  easements  in  respect  of,  404,  455 
way  for  transport  and  air,  rights  of,  under,  404,  428,  469 
working  rights  under,  404 

INCLOSURES.    (See  Inclosure  Acts;  Merton.,  Statute  of.) 
parcels  and  boundaries.    (See  Parcels,) 
right  of  property  in  mines  or  quarries  in,  49 

INCOME  TAX, 

adventurer  of  company  may  claim  to  be  charged  separately,  613 

allowances,  612 

''annual  value  "  applies  to  measure  of  taxation,  611 

appeals,  613 

assessability  under  5  &  6  Vict.  c.  35. ..608,  609 

29  &  30  Vict.  c.  36...609,  610 
effect  of,  609,  610 
brick-fields,  how  assessed,  609 

capital  which  is  exhausted  or  consumed,  no  allowance  in  respect  of,  612 

withdrawn  or  diminished,  no  allowance  in  respect  of,  612 
company  acquiring  rights  and  liabilities  of  previous  company,  610,  611 

of  adventurers  chargeable  jointly,  613 
five-year  period  for  mines  &c.  under  5  &  6  Vict.  c.  35... 608,  609 
instalments,  where  debt  or  price  payable  by,  no  instal.  chargeable,  611 
machinery,  allowance  for  depreciation  of,  612 
mines  &c.  how  assessed,  608 — 612 
person  liable,  612,  613 
pits,  allowance  in  respect  of  sinking,  612 
place  of  liability,  613 
plant,  allowance  for  depreciation  of,  612 
"  possession  or  interest^'  of  company,  meaning  of,  611 
"  profit  received  "  applicable  to  measure  of  taxation,  611 
profits  and  gains,  is  tax  on,  611 
property,  is  tax  on,  611 
quarries  &c.  how  assessed,  608 — 612 
retainer  by  person  liable  to  annual  payment,  613 

necessary  to  show  liability  to  tax,  613 
"set  up  and  comnjenced,"  meaning  of  company  having  been,  610 
single-year  period  for  quarries  &c.  under  5  &  6  Vict.  c.  35. ..608,  609 
slate  mines  assessable  as  quaixies,  6,  7,  609 
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INCOME   TAX—continupd. 

''specific  cause,"  diminution  of  profit  from,  611 

what  is,  ()11 
strikes,  no  deduction  for  subscriptions  for  indemnifying  against,  612 
**  succeeded  to  "  previous  company,  meaning  of  company  having,  611 

INCORPOREAL  HEREDITAMENT.     (See  Corjwfeal.) 
licence  to  dig  coupled  with  grant  is,  242 

INCUMBRANCES.    (See  Mortgage,") 

INDICATORS,  667,  709 

INFANT.    (See  Barnwte  Courts ;  O^al  Jfines  Reg.  Acts ;   Met.  Mines  Heg. 
Acts ;  Tin-hounding.) 
partner  in  partnerahip  action,  purchase  of  share  of  infant  by,  138 
power  to  lease  mines  of  tenant  in  fee  simple,  or  in  tail, 
1  Will.  4,  c.  65,  s.  17... 168 
co-owner,  158 
new  and  open  mines,  158 

remainderman  subject  to  tenancy  by  curtesy,  158 
subject  to  executory  devise,  158 
form  of  order,  158  n. 
joint  powers  of  1  WilL  4,  c.  65,  s.  17,  and  Settled  Estates  Act,  loS^ 
159,  162 
form  of  order,  163  n. 
remainder,  where  infant  entitled  in,  159  n.,  161  n. 
Settled  Estates  Act  and  Conveyancing  Act,  158 
Settled  Land  Act,  159 
workings, 

guardian  of  tenant  in  tail  in  possession,  powers  of,  to  work,  62 
trustees,  no  power  of,  to  work  new  mines,  &c.,  78 

power  of,  to  work  open  mines  &c.  under  Conv.  Act,. 
78,  79 
application  of  produce,  79 

INFLAMMABLE    GAS,  658,  659,  689 

INFLAMMABLE  SUBSTANCE,  707.  (See  Explontes ;  Met.  Mines  Beg. 
Acts.) 

INFORMATION, 

for  non-payment  of  rent  for  gales,  543 

INHABITANTS.    (See  Oustani;  PrescHption.) 

INJUNCTION.  (See  Airways;  Coal  Mines  Beg.  Aets ;  Copyholder;  Cost- 
hooky  dfc,  Comps.;  Qloucesterslnre  Bights  ^y.;  Interlocutory  Injn  no- 
tion; Lease  ;  Life  or  Years^  Tenant  for  ;  Kuisance;  Parson;  Partner ; 
Purchaser;  Boadways ;  Special  Bail,  and  Can.  Acts;  Staniiaiy 
Courts;  Support;  Tin-hounding ;  Trespass';  User;  Water.) 

'*  no  injunction,  no  account,"  never  applied  to  mines,  73,  221,  250 

provisions  of  Judicature  Act  as  to,  595,  596 

reluctance  to  restrain  warnings  by,  76,  87,  233 

where  compliance  impossible,  468 

where  other  remedy  appointed  by  stat.,  467 

"INJURIOUS   AFFECTION."    (See  Lands  CI.  ^c.  Act;  Bail,  and  Wat.  CI. 
Acts;  Boadways.) 
no  mei*e,  in  respect  of  minrls.  wrongfully  abstracted  by  railway  company, 

585,  586 
pit,  compensation  for  right  to  sink,  214 
support,  compensation  under  Wat.  CI.  Act  for  withdrawing,  392 

INJURY.    (See  Damage;  Employer^  LiahilUy  Act.) 

INQUESTS,  656,  657,  706.    (See  Coal  Mines  Beg.  Acts;  Met.  Mines  Beg.  Acf^.^ 

INSANE   PERSON.    (See  Lunatic) 
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INSPECTION.      (See    Brine-Pumjfing   Atrt,   1891;    Coal   mnett  Beg,  Adt: 
Cost-book  Ji'c.  Compg, ;  OlouceHerskire  Mights  4'^.;  Lease;  Met,  Jfines 
Reg,  Acts;  Support;  Tithes;  Views  Jfre,;  Water;   miffing  Up^'c.) 
of  property  in  cases  of  trespass,  596,  597 
ancillary  liberties  and  facilitieSf  596 
before  Judicature  Acts,  696,  597 
since  Judicature  Acts,  597 
forms  of  orders,  598  n. 
mere  denial  of  trespass  usually  immat.,  597 
terms  usually  imposed,  597 

usual  terms,  597 
time  to  answer  evidence,  597 
ot  title  deeds  in  cases  of  trespass,  598 

INSPECTORS.     (See  Coal  Mines  Beg.  Acts;  Met.  Mines  Big.  Acts ;  Quarry.) 

INSTALMENTS, 

debt  or  price  payable  by,  not  subject  to  Income  Tax,  611 
Iirincipal  in  mortgages  of  mines  should  be  made  repayable  by,  205 

INSTROKE.    (See  Out-stroke ;  Pits.') 
importance  of  right  of,  215 
lessee  'oib.j  pri.fac,  work  by,  215 

not  deprived  of  right  of,  except  by  clear  provisions,  215, 216 
jftalajides  or  unskilfulness,  216 
meaning  of,  214,  215 

1NTEBE8SI  TEBMINI, 

whether  lessee  has  mere,  where  no  entry  and  no  possession  under  Stat, 
of  Uses,  583,  584 

INTEREST.    (See  Special  Bail,  and  Canul  Acts.) 
account,  in  action  for,  589 

right  may  be  lost  by  delay,  601 
money  had  and  received,  in  action  for,  589 
on  rents  from  date  of  writ,  221 
trover  or  trespass,  in  action  for,  588,  589 

INTERLOCUTORY  INJUNCTION.    (See  I/^uncHon.) 
life  or  years,  tenant  for,  76 
lord  of  manor,  87 

person  alleged  to  be  trespasser,  601 
water,  improper  drainage  of,  468 
rights,  infringement  of,  448 

INTERMENT,  666,  7U6 

INTERPLEADER.    (See  Bann4fte  Cmrts;  Stannary  Courts.) 

INTESTATE.    (See -fftftV.) 

IRELAND.    (See  Chal  Mines  Beg,  AcU;  Met.  Mines  Beg.  Acts,) 
cost-book  companies  in,  496 
Land  Law  (Ireland)  Act,  1906, 

*'  no  appreciable  value,"  meaning  of,  157 

**  superior  interest,**  meaning  of,  157 
Land  Purchase  Acts,  provisions  as  to  mineral  rights  in  sales  under, 

157 
leases  of  mines  in,  by  persons  under  disability,  182, 183 

incidental  rights,  183 

statutory  requirements  must  be  complied  with,  183 
Mortmain  Acts,  shares  in  mines  in,  not  within,  268 
new  mines  kc.  by  lessee  in,  working  of,  67 — 69 
open  mines  &c.  by  lessee  in,  working  of,  66 

property  in  mines  &c.  during  statutory  term  under  44  &  45  Vict.  c.  47... 46 
quit,  notice  to,  with  a  view  to  work,  238 
Rail.  CI.  Act,  construction  of,  in,  24 
support  for  places  of  worship  &c.  in,  285,  286,  409 
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surface,  working  rights  of  mine  owner  as  regards.  408,  409 
waste,  prevention  of,  76  n. 

statutory  right  to  commit,  69 
water,  rights  of  diverting  and  using,  408,  439 
Wat.  CL  Act,  construction  of,  in,  24 

maps  under,  with  whom  to  be  deposited,  339 
way,  rights  of,  409, 428 

IRON   AWARD,  538  n. 

IRON   GALES.    (See  Olouoestershire  Rights  ^c.) 

IRON   MANUFACTURES, 

frauds  by  persons  engaged  in,  734  n. 

IRON   MINE, 

gold  or  silver  intermixed,  62 — 65.     (See  Royal  Mines.') 
owner  of,  when  trader  within  Irish  Bankruptcy  Act,  255,  256 

IRONSTONE, 

a  mineral,  10 

exception  of,  from  conveyance  under  Rail,  or  Wat.  01.  Acts.     (See  Rail, 
and  Wat.  CI.  AeU.) 

IRON-WORKS.    (See  iV«t>a«^.) 

ISLE  OP  MAN.    (See  Matty  Isle  of.) 


JOINT    LIABILITY 

of  persons  guilty  of  trespass,  586,  587 

JOINT  TENANT.    (See  Co-owner;  PaHner.) 

JOINTRESS 

is  impeachable  of  waste,  69 

JUDGMENT.    (QeeBarmote  Courts;  Stannary  Courts.) 

JUDGMENT  DEBT.    (See  Cost-booh  ^c.  Ompanies.) 

JUDICATURE  ACTS.    (See  It^uncfion ;  Inspection,) 

JURISDICTION.    (See  Barmate  Courts;  Stannary  Courts.) 

JURY,  656,  657,  706 

JUS  TERTII,  325,  368 

JUST  ALLOWANCES. 

mortgagee  entitled  under,  to  be  recouped  for  necessary  repairs,  93 
not  include  trade  aUowances,  594 

KING'S  FIELD.    (Sexi  DerhysUre  Rights  ^c.) 
KNO WLE DGE.    (See  Acquiescence. ) 

LABOURER.  (See  Coal  Mines  Reg.  Acts;  Empl.  and  Workmen  Act: 
Employers*  Liability  Act;  Fact,  and  Work.  Act;  Met  Mines  Reg. 
Acts;  Truck  Acts.) 

LACHES.    (See  Acquiescence  ;  Delay.) 

no  bar  to  claim  for  account  by  person  with  legal  interest,  122 

LADDERS.    (See  Met.  Mines  Reg.  Acts.) 

LAMPS,  SAFETY.    (See  Cbal  Mines  Reg.  Acts.) 
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LANCASTER,  DUCHY  OF,  557 

LAND 

includes  mines  or  quarries.  34 

not  under  Lighting  and  Watching  Act,  34,  617 

contra  brickfield,  617,  618 
not  under  Poor  Rate  Act,  34,  617 
whether  under  Paup.  Settl.  Act,  doubtful,  34,  626 
meaning  of,  34,  201 

in  case  of  purchase  under  Rail,  or  Wat.  CI.  Acts,  30,  32,  33 

LAND  COMMISSIONERS.     (See  Incloture  Acts,') 

LAND   DOLE,  485  n. 

LAND  TAX, 

mines  and  quarries  subject  to,  608 

probably  immat.  that  not  opened  at  passing  of  Act,  608 

LAND  TAX  REDEMPTION  ACT, 

mines  &c.  in  land  sold  by  eccles.  corporation  for  redemption  of  land  tax 
do  not  pass.  147,  148,  202 
but  prior  binding  contracts  not  affected,  148 

LAND  TRANSFER  ACTS  AND  RULES, 

fees,  where  severance  of  land  and  minerals,  212 
forms  for  transfers,  212 

meaning  of  land,  mines,  and  minerals,  207,  208 
mining  rights,  adverse,  liability  of  registered  land  to,  208 
note,  entering  of,  as  to  mines  and  minerals,  209,  210 
part  only  of  land  or  mines  transferred,  where,  212 
register,  contents  of  property,  210 
registration  where  mines  not  severed  from  land,  208,  209 
where  mines  severed  from  land,  209,  210 
of  mines  apart  from  surface  not  compulsory,  210 
subsidiary  provisions  as' to,  210 
transfer,  of  registered  land  when  registered,  210,  211 

registered,  of  registered  land  without  mines  &c.,  211 
registered,  of  registered  mines  without  the  land,  211,  212 
unregistered,  of  registered  land,  212 

LANDLORD  AND  TENANT.    (See  Jr^Zanrf ;  Lease,) 

LANDS  CLAUSES  CONSOLIDATION  ACT.    (See  Rail,  aud  Wat.  CI.  Acts.) 
bond  under,  not  include  compensation  for  minerals  under  Rail,  or  Wat. 

CI.  Acts,  369,  373 
compensation  under,  369,  373 

compulsory  powers,  purchase  without  reference  to,  202,  203 
expiration  of  statutory  power,  when  railway  co.  may  purchase  minerals 

after,  add.  to  p.  142 
improper  claims,  effect  of  including,  373  n. 
"injurious  affection  "  under,  144,  145 

compensation  for,  how  estimated,  144, 145 
right  to  sink  pit,  compensation  for,  214 
purchasing  land  under,  company  or  local  authority,  may  purchase  sub- 
jacent mines  as  separate  tenement,  140 
immat.  that  mines  and  rest  of  land  in  different  hands,  140 
or  that  Rail.  CI.  Act  or  Wat.  CI.  Act  or  Public  Health  Am.  Act  1883, 
applies,  140,  141 
purchasing  land  under,  company  or    local  authority,  must  purchase 
whole  land  including  mines,  143 
secusj  under  joint  operation  of  that  Act  and  Rail.  CI.  Act  Wat.  CI. 
Act.  or  Pub.  Health  Am.  Act,  143 
ten.  for  life  may  sell  under,  127 

proceeds,  only  entitled  to  income  of,  127 
not  "absolutely  entitled"  under  s.  69... 127 
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LANDS  CLAUSES  (SCOTLAND)  ACT, 

failure  to  purchase  through  "  mistake  or  inadvertency,"  145, 146 

LAPSE   OF  TIME.    (See  Acquiescence ;  Delay. ^ 

LARCENY, 

different  charges  of,  right  of  prosecutor  to  elect  where,  603 

give  evidence  as  to  all  where,  603 
proof  as  showing  felonious  intent,  603 
indictment,  what  necessary  to  show  in,  6()3 
stealing  or  severing  with  intent  to  steal  ores  kc.  a  felony,  602 

punishment,  602 
taking,  removing  or  concealing  ores  &c.  with  intent  to  defraud,  when  a 
felony,  602 
punishment,  602,  603 

proceedings  before  justices,  603  n. 
trespasser  by  way  of,  entitled  to  allowance  for  bringing  to  bank,  592 

LEAD   MINES.    (See  Derbyshire  Rights  ^t.) 

gold  or  silver  intermixed,  62 — 55.    (See  Royal  Mines,") 
owner  of,  whether  trader  under  Irish  Bankruptcy  Act,  255 
ptirser  secretary  &c.  of,  may  be  rated,  622 

LEASE.    (See  Qmtract ;  Derbyshire  Rights  Sfc. ;  Eriden4*e  ;  Gloucestershire 
Rights  ^c;  LeMee ;  Life  or  Years^  Tetmnt  for  ;   Nuisance;  Powers; 
Rating;  Support ;  Settled  Estates  Act;  Settled  Lands  Acts ;  Water,) 
abandonment  of  working,  226 
accident,  brine,  influx  of,  probably  an  inevitable,  239  n. 

covenant  to  work  or  pay  for  specified  quantity,  effect  of  accident 

on,  228 
liberty  to  surrender  on,  239 
account  against  lessee,  221 

none  against  equitable  owner  who  enters  and  works,  221 

•'  no  injunction,  no  account,"  never  applied  to  mines,  221 

accounts,  Conv.  Act  provisions  as  to  forfeiture  do  not  apply  to  covenant 

for  access  to,  234,  237,  238 
acquiescence  in  breach  of  covenant,  225 
adverse  possession,  lessee  shd.  enter  within  12  yrs.  when  lessor  in,  583, 

584 
agricultural,  custom  to  appropriate  flints  under,  21,  71 
arbitration,  240.    (See  Arbitration.') 
"  at  all  times,"  covenant  to  work,  225 
average  clause,  220 
barriers,  lessee  removing,  is  liable  for  waste,  232 

mandatory  injunction  to  compel  lessee  to  leave,  232 
bill  of  sale,  power  of  distress  for  rent  is  not,  236 
boundaries,  213.    (See  Parcels.) 
buildings,  effect  of  covenant  not  to  injure  future,  230 
'^careful,  prudent,  proper, and  workmanlike  manner,'*  covenant  to  work 

in,  226 
"  coal  seams  workable  as  coal  seams,"  meaning  of,  227 
compensatipn  for  damage  to  crops,  covenant  for,  230 

runs  with  land,  230 
"  consistent  with  means  of  sale,"  covenant  to  get  to  fullest  extent,  227 
construction — lease  or  contract,  184 

licence,  247—250 
tenancy  at  will,  249 
continuous  working,  covenants  compelling,  224,  225 

lessee  liable  although  he  pays  dead  rent,  224,  225 
Conv.  Act,  forfeiture  provisions  of,  not  applic.  to  breach  of  covenant  as 

to  access,  inspection  &c.,  234,  237,  238 
costs  of,  leasee  priifM  facie  liable  for,  241 

what  included  in  liability,  241 
covenant  for  payment  of  rent,  action  on,  221 
coTcnants  to  work.    (See,  under  this  title,  work.) 
crops,  covenant  to  compensate  for  damage  to,  230 
custom,  lessee  may  have  right  by,  to  work  and  appropriate  minerals,  71 

M.M.  61 
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damages  general  remedy  for  breach  of  covenant  to  work,  233 
dead  rent,  217,  219.    (See  Dead  EefU.) 
deliver  ap,  covenant  to,  234 

coal  for  lessor's  use,  covenant  to,  219,  220 
derogate  from  grant,  lessor  cannot,  235 
determine,  power  to,    (See  Surrendfir.') 
distress  lies  for  dead  rent  or  royalty  or  footage  rent,  236 
power  of,  on  adjoining  land,  236 
•  does  not  run  with  land,  236 

is  not  a  bill  of  sale,  236 
drain  adjoining  mine  thro,  demised  m.,  lessee  may,  by  gravitation,  80.  217 

effect  of  making  conduits  &c.  in   adjoining 
mine,  217 
thro,  demised  mine,  lessee  may  not  artificially,  231 
drainage  from  adjoining  mines,  mandatory  injunction  to  enforce  covenant 

to  leave  barriers  against,  232 
drowning,  covenant  against,  232 

lessee  may  not  conduct  water  into  demised  mine,  231 

not  bound  to  prevent,  apart  from  covenant,  231,  232 
immat.  that  he  nas  granted  right  of  way,  232 
letting  loose  unknown  underground  water,  235 
when  breach  of  covenant  for  quiet  enjoyment,  234,  235 
work,  covenant  to,  where  mines  drowned  out,  229,  230 
enter  within  twelve  years,  not  necessary  for  lessee  to,  583,  584 
evidence  as  to  local  meaning  of  covenant,  228 
expenses  of,  241 

**  &irly  and  regularly,"  covenant  to  work,  226 
"  fairly,  duly  and  honestly,"  covenant  to  win,  224 

work,  226,  227 
"  fairly  workable,"  covenant  to  work  so  long  as  mine  is,  227 
"  fairly  wrought,"  meaning  of,  227,  239 
fences,  injunction  to  restore,  229,  280 
fixtures,  234.    (See  IfHxtures,') 
footage  rent,  219 

forfeiture,  234,  236—238.    (See  Forfeiture.) 
indemnify,  liability  of  lessor  to,  for  demising  mine  of  stranger,  236 
injunction,  barriers,  enforcement  of  covenant  as  to,  by  mandatory,  2.32 
*'  no  injunction,  no  account,"  never  applied  to  mines,  221 
not  granted  if  probable  danger  to  life  involved,  233 
particular  mode  of  working  not  enforced  by,  unless  where 

negative  covenant,  233 
removal  of  ore  until  measurement  restrained  by,  234  n. 
repairs,  covenant  as  to,  not  enforced  by,  233 
support,    enforcement  of   covenant   as  to,  by  mandatory, 

229,  230 
unusual  mode  of  working,  seldom  enforced  by,  233 
inspect,  lessor  may  in  absence  of  stipulation  go  down  shaft  and,  234 
instroke,  214—216.    (See  Instroke;  Pits.) 
Intprcsse  terminit  where  lessee  witht.  possn.  under  St.  of  Uses  has  mere, 

584 
interest  on  rents  from  date  of  writ,  lessor  may  recover,  221 
land,  power  to  lease,  includes  mines  and  quarries,  159,  160 
**  leave  "  pillars,  covenant  to,  230,  231 
lessee's  covenants,  221 — 234 
liberties,  214—217.    (See  LibeHies.) 
Limit.,  Stat,  of,  where  trespasser  demises  mine  and  reserves  rent  in 

specie,  601 
loss,  whether  lessee  bound  to  work  at,  227 
lunatic,  of  property  of.    (See  Lunatic.) 
mandatory  injunction,  enforcement  of  covenant  as  to  barriers  by,  232 

support  by,  229, 230 
measurement,  injunction  to  restrain  removal  of  ore  unti]^  234  n. 
mine,  meaning  of,  in  leases,  5,  219  n.,  add.  to  p.  3 
negative  form,  covenant  as  to  mode  of  working  not  enforced  unless  in, 
233 
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opeD,  lease  may  constitute  mine,  36 
outstroke,  2U,  215,  216.     (See  OuUtmke.) 
parcels,  213.    (See  Parceh.) 
particular  modes  of  working,  covenant  as  to,  22U 
partner,  effect  of  renewal  of,  by,  12(»,  122,  123 
penal  rent,  220 

pillars,  covenant  not  to  remove  without  consent,  230,  231 

to  leave,  96,  230,  231,  .V.>1,  51)2 
effect  of  exception  of,  from  covenant  to  work,  32."> 
pits,  sinking,  214,  222,  223.    (See  Pit  if. ^ 
possession  of  space  created  by  working  is  in  lessee,  47 
power  of  ten.  for  life  to,  159,"^  160.    (See  Life  or  YearSy  Ten.  for.') 
under  Settled  Estates  Act,  161—163.   '(See  Settled  E*tatei  Act.) 
Settled  Land  Acts,  163—171.     (See  Settled  Land  Acts.) 
produce  specified  quantity  of  mineral,  covenant  to,  225,  226 
difficulty  of  getting  immat.,  225 
where  quantity  not  in  mine,  225,  226 
"  proper  and  workmanlike  manner,"  covenant  to  work  in,  227,  22H 
property  in  space  created  by  working  is  in  lessor,  47 
quantity  sold,  rent  according  to,  219 
quiet  enjoyment,  coTcnant  for,  234 — 236 

infringement  of,  234,  235 

lessee  entitled  to,  although  third  person  working,  189 
may  be  implied,  235 

unknown  underground  water,  letting  loose,  235 
working  superjacent  minerals,  injury  caused  by,  234, 235 
**  raise,"  meaning  of,  224 

raise  such  minerals  as  it  is  possible  to  find,  covenant  to,  225,  226 
rateability  of  lessor,  effect  of  covenant  for  delivery  in  specie  on,  210, 

622,  623 
Rating  Act,  1874,  meaning  of,  in,  618 
re-entry,  284,  236—238.    (See  Forfeiture.') 
renewal  of,  by  partner,  effect  of,  120,  122,  123 
rent,  217  «^  *^y.     (See  Dead  Rent ;  Roijalty.) 
account,  221 

none  against  eqnit.  owner,  221 
action  on  covenant  to  pay,  221 
exemption  of  coal  consumed  in  working,  220 
liberties,  for,  220,  221 
mistake  as  to  liability  for,  common,  220 
penal,  220 
wayleave,  220,  221 
repair,  covenant  to,  233 

construction  of,  233 
not  enforceable  by  injunction,  233 
not  specifically  enforceable,  233 
roadway  for  minerals  from  adjoining  mine,  lessee  may  pri,  fae,   use 

mine  as,  80,  216,  add.  to  p.  80 
royalty,  217  et  seq,     (See  Royalty.) 
runs  with  land,  covenant  to  make  compensation  for  damage  to  crops,  230 

power  of  distress  on  adjoining  land  does  not,  236 
sale,  lease  of  mines  equivalent  in  most  respects  to,  172,  357 
shafts.    (See  PU*.) 

simultaneous  working  of  several  seams,  229 
sink,  win  or  raise,  covenants  to,  222 — 224 

some  mines  open  and  others  new,  right  of  working  where,  70,  214 
space  created  by  working,  possession  of,  in  lessee  and  ppty.  of,  in 

lessor,  47 
specie,  reservation  of  rent  in,  219 
specific  performance  may  not  be  had  of  covenant  to  repair,  233 

work,  232,  233 
spoil-bank,  398 
stamps,  240,  241 

stannaries,  of  right  to  work  in,  must  be  filed,  502 
stranger,  lessor's  liability  to  indemnify  for  demising  mine  of,  236 

51—2 
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support  of  mine,  leaving  pillars  for,  230,  231 
surface,  229,  230.     (See  SuppoH.) 
surrender,  238 — ^240.    (See  Sut-rtuder.) 
"  through,  over  or  under,"  construction  of,  in  reserv.  of  wayleave  royalty. 

220,  221 
trade,  mines  a  species  of,  221 

Trusts  (Scotland)  Act,  under,  38.    (See  lYugts  {Scotland)  Act.^ 
two  contiguous  estates,  one  lease  of,  171,  172 
"unworkable,"  when  mine  is,  227 
use,  reservation  of  rent  in  specie  for  lessor's,  219,  220 
where  no  coal  left  in  mine,  220  n. 

worth  working,  219,  220 
Uses,  interest  of  lessee  without  possession  under  Statute  of,  583,  584 
usual  local  mode,  lessee  bound  in  default  of  covt.  to  work  ace.  to,  228  n. 

no  injunction  to  compel  particular  working  if  mode  not,  233 
varying  rent,  165,  165  n.,  166,  167.     (See  Settled  Land  AcU,) 
ventilating  adjoining  mine,  lessee  may  prl,  fac,  use  mine  for,  80,  21 7 
waste,  lessee  who  removes  barrier  liable  for,  232 
water.     (See,  under  this  title,  drainage  ;  drowni7ig,) 
wayleave  rent,  220,  221 
win,  meaning  of,  223 

winning,  rent  after  deducting  expense  of,  220 
work,  covenants  t<i,  224 — 233 

acquiescence  iu  breach  of,  225 
breach  of,  226 
construction  of,  224 — 229 
continuous  working,  224,  225 

lessee  liable  although  he  pays  dead  rent,  225 
drowned  out,  where  minerals,   without  wilful  default  of  lessee, 

228,  229 
effect  of  excepting  pillars  from,  325 
implication  of,  224  n. 
injunction,  when  granted,  233 

liability  on,  though  performance  a  useless  expense,  226 
mode  of  working,  covenants  as  to,  229 — 232 
non-existent,  where  minerals,  229 

onus  of  proof,  229 
not  specifically  enforceable,  232,  233 
objects  of,  229 

obligations,  effect  of  other,  229 
remedy  for  breach  usually  damages,  233 

support,  effect  of  covenant  to  work  out,  as^regards  right  to  with- 
draw, 229 
usually  qualified,  226 

whether  lessee  bound  to  sink  pit  under,  222,  223 
work,  no  duty  to,  iu  absence  of  covenant,  224 

or  because  of    covenant  *'  in  working "  to  do   certain 

things,  224 
reservation  of  royalty,  effect  of,  224,  224  n, 
liberty  to,  should  be  expressly  given  to  lessee,  214 

given  in  unambiguous  terms,  214 
"  workable,*'  covenant  to  work  while  mine  is,  227 
working,  collusive,  237 

discontinuance  of,  224,  225 
mode  of,  in  absence  of  covenant,  228  n. 
prior  to  lease,  payment  into  Court  on,  95,  191 
workmanlike  manner, 

covenant  to  work  in,  does  not  absolve  from  covenant  to  work.  226, 227 

imply  cov.  to  work  continuously,  224 
not  safe  substitute  for  dead  rent,  219 
evidence  to  explain  local  meaning  of  covenant  to  work  in,  228 
meaning  of  covenant  to  work  in  proper  and,  227,  228 
pits,  effect  of  covenant  to  work  iu,  on  liability  tx)  sink,  222,  223 

LEASEHOLDER.      (See  Lea>ir ;    Life  or  Yearg,   TemJit  for ;    Years,   Tenant 
for.-) 


INDEX.  806 

*•  LEAVE  " 

pillars,  effect  of  covenant  in  lease  to,  95, 230, 231, 591.  592.    (See  Pillars,) 

LEGAL  WASTE,    (See  Life  or  Years,  Tenant  for.) 

LESSEE.     (See  Lease;  Life  or  Years,  Tenant  for  ;  Rail,  and  Wat.  CU  Acts 
Special  Rail,  and  Can,  Acts;  Support;  Yeurs,  TenatU  for.) 

where  mortgagee  is,  liable  for  breach  of  covenants  in  lease,  96,  231 

whether  liable  for  workings  by  lessor,  391 

working  before  lease  executed  may  be  ordered  to  pay  money  into  Court, 
95,  191 

LESSOR.    (See  Lease.) 

whether  liable  for  workings  by  lessee,  391 

LEVELS, 

malicious  injuries  to,  604,  605 

LIBERTIES.    (See  Trtaitee;  User.) 
construction  of,  in  lease,  214 
lessee,  what  pri.  fae.  enjoyed  by,  215 — 217 

work,  should  stipulate  for  liberty  to,  214 
penal  rent,  220 
pit,  liberty  to  sink,  creates  interest  in  land,  214 

runs  with  the  land,  214 
reservation  of  rent  for,  220,  221 
wayleave  rent,  220,  221 

work,  liberty  to,  lessee  should  stipulate  for,  214 
should  be  given  in  unambiguous  terms,  214 

■ 

LICENCE, 

account  against  licensee,  250 

immaterial  that  no  right  to  injunction,  250 
acquiescence  by  licensor  in  verbal  arrangement,  effect  of,  244 
assignment,  245 
bare  licence,  how  created,  244 

meaning  and  incidents  of,  244 
buildings,  liability  of  licensee  to  be  rated  for,  243, 244 
construction — licence  or  other  instrument,  247 — 250 
deed  necessary  for  legal  assignment  or  demise  of,  245 

creation  of,  244 
demise  of,  245 

Derbyshire  custom,  accepting  licence  destroys  right  under,  566 
devolution  of,  245 
distress  not  applicable  to,  250 

Duchy  of  Cornwall  exempt  from  provisions  as  to  stamps,  252 
duration  of  grant  to  personal  representative,  fixing  of,  242,  243 
exclusive  licence,  incidents  of,  246,  247 

must  be  given  by  clear  words,  246,  247 
exercise  and  expen<iiture,  effect  of,  when  mere  written  contract,  244 
forfeiture  of,  250,  251.    (See  Forfeiture.) 
Frauds,  where  mine  held  under  licence  contract  as  to  cost-book  shares 

not  within  Statute  of,  520 
implied,  to  dig  foundations  and  use  materials,  400 
incorporeal  hereditament,  licence  coupled  with  grant  is,  242 
injunction,  licensor  always  entitled  to  account  irrespective  of,  250 
intestacy,  devolution  on,  245 
interest,  licence  clothed  with,  incidents  of,  244,  245 
irrevocable  licence,  245 

land  containing  mines,  liability  of  licensor  to  be  rated  for,  243,  244 
lease  for  a  term  and  then  licence,  grant  held  to  create,  249,  250 
year,  grant  held  to  create,  248,  249 
grant  held  to  create,  249 
**  liberty  of  working  coal,"  exception  of,  is  not,  250 
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licence,  grant  held  to  create,  247 — 250 

machinery,  liability  of  licensee  to  be  rated  for,  243,  244 

named,  licence  may  be  granted  to  psons,  not  named  in  conjn.  with 

psons.,  243 
non-exclusive,  licence  iaprLfac,^  245 

licensee,  rights  of,  245,  246 

licensor  must  not  disturb  actual  working,  245,  240 
nuisance  by  licensee,  licensor  liable  for,  if  licence  revocable,  471 

not  if  licence  irrevocable," 471 
occupation  may  entail  rateability,  243,  244,  621,  622 
"  occupier  "  within  Rail,  and  Wat.  CI.  Acts,  licensee  with  grant  is,  243 
parol,  bare  licence  may  be  created  by,  244 

personal  representative,  L  coupled  with  grant  may  be  limited  to,  242, 243 

right  of,  to  resume  when  grantee  discontinued, 
243 
possession,  recovery  of,  licence  with  grant  prob.  subj.-matter  of  actn.  for, 

242 
when  licence  exclusive,  247 

non-exclusive,  246 
taking,  effect  of,  242,  246 

what  acts  constitute,  246 
power  to.     (See  Powers.) 
property  in  mine,  licensee  has  no,  242 

minerals,  bare  licensee  has  no,  even  after  getting,  244 

but  may  recover  against  mere  wrongiloer,  244 
exclusive  licensee  has  no,  before  getting,  247 
licensee  has  no,  before  getting,  242 

with  grant  has,  after  getting,  244,  245 
soil,  licensee  has  no,  242,  247 
ungotten  minerals,  licensee  has  no,  242 
rating  of  licensee,  60,  243,  244,  621,  622.    (See  Rating.) 
re-entry,  250—252.    (See  Forfeiture,) 
rent,  payments  in  respect  of  licence  are  in  nature  of,  250 
repairs,  covenants  by  licensee  as  to,  run  with  land,  250 
revocable,  bare  licence  is,  244 

revoked  by  conveyance  by  grantor,  bare  licence  may  be,  244 
roads,  liability  of  licensee  to  be  rat«d  for,  243,  244 
runs  with  land,  covenant  by  licensee  to  compensate  for  surface  damage 

or  to  repair,  250 
saving  clause  may  operate  as  re-grant  of,  246,  247 
simple,  licence  coupled  with  grant  may  be  limited  in  fee,  242 
stamps,  252 

stannaries,  of  right  to  work  in,  must  be  filed,  502 
support,  withdr.  of,  by  licensee,  licensor  liab.  for,  if  licence  revocable,  391 

not  if  irrevoc.,  391 
surface  damage,  covenant  by  licensee  to  compens.  for,  runs  with  land,  250 
term  of  years,  licence  coupled  with  grant  may  be  limited  for,  242,  243 
trespass,  right  of  exclusive  licensee  to  maintain,  247 

non-exclusive  licensee  to  maintain,  246 
use  and  occupation,  where  licence  may  be  subject-matter  of,  242 
Uses,  election  by  licensee  that  licence  shall  operate  under  Statute  of,  243 
water,  licensee  may  have  right  by  prescription  to  prevent  diversion  of, 

444,  445 
will,  grant  held  to  create  tenancy  at,  249 

transmission  of,  by,  245 
written  contract  to  grant,  where  action  lies  for  breach  of,  244 
year  to  year,  grant  held  to  create  tenancy  from,  249 

LICENSEE, 

may  give  notice  of  intention  to  work  under  Rail,  and  Wat.  CI.  Acts, 

360,  361 
liability  for  withdrawal  of  support  by,  391 

LIEN.     (See  Co-otoner ;    Cost-booh  and  Stann.  Comps. ;  Life  or  Years^  Tenant 
for;  Mortgage:  Partner.) 
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LIFE    OB    YEARS,  TENANT    FOR.    (See  Devolution;   Fixture*;  Lease; 
Open  Mines  or  Qtuirries  ;  Settled  Estates  Act ;  Settled  Land  Acts.) 
contract  and  give  effect  to  contract  of  predecessor,  power  to,  130 
fixtures  and  movable  effects.    (See  Fiwinres,) 
lease,  contract  by,  to  giant,  enforceable  to  extent  of  interest,  160 
disaffirm  his,  may  not,  160 
donee  of  power  to  grant,  usually  made,  172 
doubtful  propriety  of  practice,  172 
fine  on  surrender  of,  granted  by  legal  tenant  for  life  not  capital 

money,  160 
power  to,  at  common  law,  169 

exception  of  mines  with,  175 

ordinary  power  in  settlement,  under,  169,  160 

Settled  Estates  Act,  under,  161, 163.    (See  Settled  Estates 

Act.) 
Settled  Land  Acts,  under,  163—171.    (See  Settled  Land 

Acts,) 
where  impeachable  of  waste,  160 

not  impeachable  of  waste,  160 
lien  of,  for  expenditure,  72 
possession  of  containing  chamber  in,  46,  47,  82 

land  containing  mines  or  quarries  in,  46,  82,  688 
mines  or  quarries  in,  46 
unseyered  minerals,  46 
property  of  above  in  reversioner  or  remainderman,  46,  47 
purchasing  from  trustees  of  settlt.  prob.  bound  to  disclose  existce.  of 

mine,  192 
sale,  powers  of,  as  to,  127 — 132.    (See  Lands  CU  Oms,  Act;  Settled 

Estates  Act ;  Settled  Land  Acts.) 
user,  right  of,  82,. 83.    (See  User,) 
turf,  right  to  cut,  63,  67 
Workings, 

account  against  stranger,  tenant  for  life  or  years  may  have,  688 
at  instance  of  trustees  to  preserve  cont.  rems.,  73 
for  equitable  waste,  77 

legal  waste,  73 
form  of,  77  n. 

**no  injunction    no   account,"    never   applied   to  mines, 
73,  221,  250 
acquiescence  and  expenditure  may  bar  relief  against,  77 

may  bar  relief  against  reversioner  or  remainderman,  78 
"  all  royalties,"  construction  of,  65 

appropriation  of  minerals  removed  for  improvements,  right  of,  70, 71 
assignee  in  same  position  as  original  lessee,  68 
continue  wrongful  workings,  bar  to  remedy  gives  no  right  to,  77 
contrary  intention  in  settlement  disentitles,  to  work  open  mines,  65 

entitles,  to  work  new  mines,  69,  70 
will  may  entitle  to  work  notwithstanding  that 
mines  comprised  in  residuary  gift,  66 
curtesy,  right  of  tenant  by,  to  work,  69 
customary  right  to  work  and  appropriate  materials,  20,  21,  71 
damages  for  waste,  measure  of,  74 
death,  how  far  remedy  barred  by.     (See  Death.) 
deferred,  may  not  work  merely  because  work  shd.  not  be,  71  n. 
destroy  field,  may  not,  although  without  imp.  of  waste,  77 
dowress,  right  of,  as  to  working,  66,  69 

when  reversioner  or  remainderman  works,  78 
equitable  waste,  may  not  commit,  tho.  without  imp.  of  w.,  77 
estovers,  may  dig  for,  67 

flints,  customary  right  to  appropriate,  in  agricultural  lease,  21,  71 
forfeiture  does  not  now  lie  against,  73  n. 
improvement  of  land,  right  of  removing  turf  or  stones  for,  70 

to  dig  in  new  mine  or  quarry  for,  67 
improvements  authorised  by  S.  L.  Acts,  workings  for  purposes  of,  132 

no  allowance  for,  in  measure  of  damages,  74 
injunction  for  equitable  waste,  77 
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LIFE  OR  YEARS,  TENANT  FOR-^ontinvsd. 
Workings, 

injunction,  form  of,  76  n. 

interlocutory,  reluctance  to  grant  where  working  com- 
menced, 76 
*'  no  injunction  no  account,"  never  applied  to  mines,  73, 

221,  250 
remainderman  or  reversioner  may  have,  76 
threat  to  commit  waste  entitles  to,  76 
trustees  to  preserve  contingent  remainders  may  have,  76 
interest  at  4  per  cent,  allowed  against,  74 

not  usually  allowed  from  period  before  death  of,  74 
intermediate  termor  receiving  rents  under  prior  sub-leaaes,  72 
Ireland,  waste  in,  76  n. 
Irish  leases,  65,  67—69 
jointress,  right  of,  as  to  working,  69 
leased,  where  property,  and  convertible  to  no  other  nse  lessee  may 

work,  69,  214 
legal  waste,  working  of  new  mines  or  quarries  by,  is,  68 

remedies  for,  73 — 76 
Limitations,  Statute  of,  bar  to  remedy  for  legal  waste,  76,  77 

severed  chattels,  bar  only  in  respect  of,  77 
six  years,  operates  as  bar  after,  77 
long  term,  existence  of,  immat.  as  regards  waste,  68 

enlargement  of,  41 
lunatic,  workings  by,  72 
measure  of  damage  for  legal  waste,  74 
meliorating  waste,  right  of,  to  commit,  70,  71 
custom,  71 

not  on  mere  assertion  that  it  will  improve,  71 
jiew  mines  or  quarries,  cannot  pri.fac.  work  or  receive  rents  of,  68,  70. 
(See  Open  Mines  or  Quarries.) 
effect  of  assent  of  remainderman,  72 
inquiry,  if  nee.  to  ascertain  fact  of  opening,  68  n. 

form  of,  68  n. 
limited  right  as  respects,  67 
right  of,  to  work,  if  without  imp.  of  waste,  72 
and  to  appropriate  severed  minerals,  259 
onus  of  proof  when  fact  of  being  open  disputed,  63,  64 
open  mines  or  quarries,  pri.  fac.  right  to  work,  62.    (See  Open 
Mines  or  Qtiurries!) 
and  cut  turf,  63,  67,  68 
and  to  appropriate  severed  minerals,  62,  259 
ground  of  right  is  presumed  intention  of  settlor,  62 
immat.  if  settlor  testator  whether  trustees  appointed,  62 
personal  use,  right  to  dig  for,  67 
proceeds  of  wrongful  workings,  mode  of  dealing  with, 
legal  waste,  74 — 76 

where  person  in  esse  entitled  to  inheritance,  75,  76 

no  person  in  e^e  entitled  to  inheritance,  74,  75 

form  of  inquiries  and  accounts,  76  n. 
owner  of  inheritance  adopts  working,  76 
trespass,  594,  595 

where  tenant  for  life  or  years  entitled  to  work,  594 

not  entitled  to  work,  594, 595 
property,  remedies  where  injured  person  has  right  of,  73 
Rail,  and  Wat.  CI.  Acts,  compensation  under,  366,  367.    (See  Rail, 

and  Wat,  CI,  Act*.) 
rebuttable,  presumption  of  right  to  work  open  mines,  65 
remainderman,  assent  of,  to  ten.  for  life  working  new  mines  or 

quarries,  72 
remainders,  trustees  to  preserve,  may  have  account,  73 

injunction,  76 
remedies  for  improper  workings,  73 — 77 
renewable  for  ever,  rights  of  tenant  for  lives  or  years,  69 
rents  or  royalties,  when  may  be  received  by,  64,  66,  66,  67, 160 
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Workings, 

rents  or  royalties,  when  may  be  received  by, 
lease  granted  by  settlor,  64,  66,  67 
under  power  given  by  settlor,  64 

Settled  Land  Acts,  in  pursuance  of  settlor's  contract, 
64,  170 
new  seam  opened  by  lessee,  64 
open  mines  or  quarries,  64,  65 
surface  rent,  67 

working  with  assent  of  remainderman,  72 
repairs,  no  allowance  for,  in  measure  of  damages,  74 
residuary  bequest  of  personalty,  may  not  pn/nd  facie  work  mines 
comprised  in,  66 
but  effect  given  to  contmry  intention,  66 
residuary  devise  in  trust  for  sale,  position  under,  66,  67 

compensation  when  royalties  not  applicable  as  income,  66,  67 
income  of  investments  of  surplus  royalties,  67 
reversioner  or  remainderman  may  have  account  agst.,  73 

action  of  trover,  73 
injunction  against,  76 
remedy   against    trespasser, 
688 
not  entitled  to  work,  77,  78 
if  he  works  dowress  may  have  third  of  income,  78 

ordinary    tenant    for    life    may    have    whole    of 
income,  78 
sale  of    minerals  removed  for  improvements,  right  of,  doubtful, 

70,  71 
sales  of  open  mines  or  quarries,  proceeds  of,   may  be  received 

by,  64 
Settled  L.  Acts,  wrkngs.  for  ppses.  of   improvements  authorised 

by,  132 
some  ms.  open  and  others  new,  right  of  wrkng.  under  lease  where, 

70,  214 
stones,  right  to  remove,  for  improvement  of  land,  70 
surface  rent,  right  to  receive,   may  depend  on  right  to  mineral 

rents,  67 
threat  to  commit  waste.  Injunction  may  go  upon,  76 
timber  cases,  how  far  applicable  to  mines,  71  n. 
trade,  mines  a  species  of,  73 

trespass,  how  far  measure  of  damages  determined  by  pples.  applic. 
to,  74 
reversioner  may  have  remedy  upon,  588 
tenant  for  life  or  yeara  may  have  account  upon,  588 

against  stranger,  68,  588 
mode  of  dealing  with  proceeds,  594,  595 
trover  for  equit.  waste,  77 
legal  waste,  73 
trustees   sell   land   excepting   mines    and    purchase    mines   with 
proceeds,  right  of,  where,  132,  133 
to  pres.  contin.  rems.  liable,  if  consent  to  impper.  wrkngs., 
74  n. 
use,  right  to  dig  for  personal,  67,  68 
vendition,  waste  by  the,  71 
waste.    (See,  under  this  title,  equitable  waste  ;  legal  waMe ;  meliO' 

rating  wade.') 
"  with  all  mines,'*  effect  of  leasiner  land,  69,  70 

settling  land,  70 
without  impeachment  of  waste,  right  of  ten,  for  life  to  work  new 
mines,  72 
and  to  appropriate  severed  minerals,  259 
working  by  ten.  for  life,  will  constitute  open  mine,  37 
"whole  annual  produce  and  rents,"  effect  of  gift  to  ten.  for  life 

of,  70 
wrongful  working  by,  remedies  for,  73 — 77 
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LIGHTING  AND  WATCHING  ACT,  1833, 
land  in,  does  not  include  mines,  34,  617 

includes  brickfield,  617,  618 
rates,  liability  of  mines  to,  614 — 616 

chargeable  value  of  mines,  616,  617 
powers  as  to  collecting  and  levying,  617 

LIME, 

whether  covenant  to  supply,  implies  covenant  to  bum,  219 

LIMB-BURNERS, 

traders  within  Ir.  Bankruptcy  Act,  253,  254 

LIME  QUARRY.    (See  Quarry,) 

LIMESTONE, 

exception  of,  from  ccmveyance  under  Rail,  and  Wat.  CI.  Acts,  27, 353, 412. 

(See  Mail,  and  Wat.  CI.  Acts.) 
right  to  work,  under  Rail,  and  Wat.  CI.  Acts,  412,  413 
worked  underground  is  mine  rather  than  quarry,  5 

LIMB  WORKS.    (See  Nuisance.) 

LIMITATIONS,  STATUTES  OF.    (See  Prescription.) 
adverse  possession,  what  acts  constitute,  581,  582 
analogy  of,  in  mining  property.  Court  goes  beyond,  123 

to,  abandonment  for  six  years  may  bar  claim  to  account  by,  121, 
122 
bargain  and  sale,  where  tenancy  at  will  by  entry  under  unenroUed,  582 
conscience,  application  of  statute  to  proceedings  in  Court  of,  598 
continuing  trespass,  account  not  carried  back  beyond  six  years  where,  598, 

599 
covenants  for  title  on  sale  of  surface  and  subsistence  of  mining  lease, 

operation  of,  where,  207 
death  of  wrongdoer  who  commits  waste.    (See  Death.) 
dilapidations,  action  for,  91 
discontinuance,  meaning  of,  583 
discovery  of  trespass,  whether  stat.  runs  from,  where  prev.  discov.  imposs., 

600 
Duke  of  Cornwall,  claims  of,  to  minerals,  when  barred  by,  585 
expenditure  by  surface  owner  does  not  give  him  title  to  mines  under,  583 
fraud  and  concealment,  account  carried  back  beyond  six  years  where,  599, 
600 
without  concealment,  599,  600 
galleries,  effect  of  surrounding  mine  or  quarry  with,  582 
inclose  surface,  not  nee.  to,  to  acquire  title  to  mines  or  quarries  under,  581 
intentional  fraud,  account  carried  back  further  than  six  years  where,  599, 

600 
interesse  termini  for  purpose  of,  semhle  lessee  witht.  possn.  has  not  mere, 

583,  584 
lessee,  semble  not  necessary  for,  to  enter  within  12  years  if  lessor  not  in 
adverse  possession,  583,  584  ' 

immat.  that  lessee  without  possn.  under  St.  of  Uses,  583,  584 
life  or  years,  tenant  for.     (See  Life  or  Years,  Tenant  for.) 
mortgagee  improperly  working  cannot  plead,  94 

right  to  plead,  when  wrongdoer  acts  under  authority  of,  699 
neglecting  to  use  reasonable  diligence,  effect  of,  600 
non-user  by  mine  owner  not  give  surf,  owner  title  to  mines  under,  582, 583 
immat.  that  mine  owner  has  permitted  expend,  by  surf,  owner,  583 
of  customary  right  to  get  stone,  may  not  extinguish  right,  584 
surface  privileges,  as  to,  584 
onus  on  wrongdoer  to  show  what  part  not  taken  within  six  years,  599 
part  of  entire  solum,  title  to  mines  or  quarries  as,  may  be  acqrd.  under, 

581 
possession,  statute  only  applies  where  mine  owner  out  of  possession  and 

other  person  in,  583* 
purch.  and  excptn.  probably  on  similar  footing  as  to  non-user,  583 
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LIMITATIONS,  STATUTES  OY—cantimied, 

rents  in  kind,  where  wrongdoer  demises  mine  reserving,  statute  runs  from 

receipt,  601 
separate  sabject-matter,  title  to  ms.  or  qs.  as,  may  be  acquired  under, 
681,  582 
immat.  whether  claimant  entitled  to  surface  or  not,  581,  582 
severed,  acquisition  of  title  to  surface  when  mines,  584 
support,  a  bar  after  six  years  to  action  for  withdrawing,  395 
time  runs  from  subsidence,  268—270,  395,  601 
contra  in  case  of  trespasser,  601 
trespass,  a  bar  after  six  years  to  action  for,  598 

whether  subsequent  subsidence  or  not,  601 
waste  by  tenant  for  life  or  years,  operation  of,  where,  76,  77 

LIQUIDATOR.    (See  Winding  Up  J^c) 

LISEEARD,  60 

LITTON,  557  et  seq, 

LIVERY  OF  SEISIN, 

formerly  essential  to  conveyance  of  open  mines,  200  n. 

LOCAL  AUTHORITY.     (See  Highways ;  Pub,  Health  Act,  1875  ;  Pub.  Health 
^•c.  Act,  1883.) 
cannot  claim  compensation  under  Brine-Pumping  Act,  384 

LOCAL  GOVERNMENT  BOARD, 

duties  under  Brine-Pumping  Act,  381.     (See  Brine-Pumping  Aot^  1891.) 

LOCAL  RATES, 

rateability  of  mines  and  quarries  to,  614 — 616 

LOCOMOTIVE.     (See  Bmdways, ) 

LODE, 

definition  of,  1,  2 

LORD    OF    MANOR.    (See    Cojyyliolder ;    Cuttom;    Customary    Freeholder; 
Enfranchisement;   Inclosure  Acts;   Inclosures ;   Merton^  Statute  of; 
Prescription ;   Wastes.^ 
establishment  of  right  of,  to  manorial  mines  in  Cornwall,  494 

LORD  WARDEN  OF  THE  STANNARIES, 

appeal  from  Stann.  Court  formerly  lay  to,  478  n.,  479  n. 

LOST  GRANT, 

right  of  profit  d  prendre  not  sustainable  on  ground  of,  103 

LOT,  568,  569.    (See  Derbyshire  Eights  ijv.) 

LOW  PEAK.    (See  Derbyshire  Rights  «Jc) 

LUCIFER  MATCHES, 

prohibition  of,  under  Coal  Mines  Reg.  Acts,  661 

LUNACY  REGULATION  ACTS.    (See  Lunatic,') 

LUNATIC, 

exchange  of  mines  of,  under  order  of  Court,  126 

without  mines  &c.  and  witht.  leaving  support,  126 
lease  of  mines  of  tenant  in  fee  simple  or  in  tail  under  Lun.  Act,  159 

devolution  of  produce  on  death,  171 

fines  are  real  estate,  159 

new  and  open  mines  &c.,  159 

premiums  and  fines  formerly  not  allowed,  159  n. 
effect  of,  when  taken,  169  n. 

surrenders  and  renewals,  159 
mining  machinery  may  under  Court  be  purchased  out  of  personalty  of,  61 
partner,  no  order  for  receiver  and  manager  on  application  of,  118 
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partition  of  mines  of,  under  order  of  Court,  126 

without  mines  &c.  and  without  leaving  support,  126 
proceeds  of  sale,  partition  or  exchange,  application  of,  12G 

devolution  of,  126 
interest  of  lunatic  in,  126 
sale  of  mines  of,  under  order  of  Court,  126 

without  mines  &c.  and  without  leaving  support,  126 
working,  tenant  for  life  without  impeachment  of  waste,  72 
timber  cases,  analogy  of,  72 

MACHINERY.     (See  Coal  Mines  Reg.  A  cts ;  Derhyshire  Rights  J^c,  ;  Firturu  : 
Income  Tav.  ;  Malicious  Injuries  ;  Met.  Mines  Reg.  Acts ;  Rating.) 
penalty  on  erecting  near  highway  unless  screened,  401 
right  of  mine  owner  to  fix,  on  surface,  396,  397 

MAINS.    (See  Gas  Mains  and  Pipes.) 

MALICE.    (See  Mdliciou-s  Injuries.) 

immat.,  where  person  acting  within  his  rights,  442 

MALICIOUS  INJURIES.     (See  Brouming;  Setting  Fire.) 
sects,  of  24  <J-  25  Vict.  c.  97  in  extenso — 
*.  11,  606,  607 
*.  12,  607 
s.  26,  ()04 
*.  27,  604 

s.  28,  603,  604,  605 
*.  29,  605,  606 
airways,  waterways,  drains,  pits,  levels,  or  shafts,  when  a  felony,  604,  605 
punishment  for,  605 

wicked  mind  necessary  to  constitute  felony,  605 
machinery  and  effects,  605 — 607 
generally,  605,  606 
a  felony,  606 
punishment  for,  606 

what  is  an  erection  used  in  conducting  the  business  of  a  mine, 
606 
damaging  an  engine,  606 
rioters,  606,  607 

demolishing,  pulling  down  or  destroying  &c.,  606,  607 
a  felony,  607 
punishment  for,  607 
injuring  or  damaging,  607 
a  misdemeanour,  607 
appJication  of  Riot  (Damages)  Act,  607 
punishment  for,  607 
on  trial  for  felony  jury  may  convict  of  misdemeanour,  607 

MAN,  ISLE  OF, 

Bishop's  Mines  and  Quarries  Act,  1868. ..577  n. 

clay  and  sand,  owners  of  customary  estates  of  inheritance  entitled  by 

custom  to,  576,  577 
compensation,  customary  liability  of  Crown  to  make,  for  w^orkings,  577 

doubtful  whether  liability  where  no  legal  damage,  577 
Crown,  customary  right  of,  to  pierce  surface  for  mining  purposes,  577 
Eccles.  Leasing  Acts  not  applicable  to,  178  n.,  577  n. 
Met.  Mines  Act,  application  of,  to,  719,  720,  722,  723 
Met.  Mines  (Isle  of  Man)  Act,  1891. ..722,  723 
minerals  in  Act  of  Settlement  of,  meaning  of,  20 
mines  kc.  (not  clay  or  sand)  in  customary  estates  of  inheritance  in 

Crown,  576,  577 
non-user  for  twenty-one  years,  right  to  dig  for  stone  not  forfeited  by, 

577  n. 
Quarries  Act,  1894,  application  of,  to,  724,  725 
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MANAGEMENT 

of  mines,  Court  will  not  undertake,  232,  233 

MANAGER.     (See  Coal  Mines  Reg.  Acts;  Beceirer  and  Mamger) 

MANDAMUS 

against  gaveller  under  Gloucestershire  custom,  551 
to  take  up  award  as  to  compensation,  369 

MANDATORY  INJUNCTION.  (See  Ainoags ;  Glmcestershire  Rights  4'c.; 
Lease;  Ritadwayx ;  Support;   Water.) 

MAN-HOLES,  664,  666,  707,  708 

MANOR.    (See  Lord  of  Manor.) 

where  conveyance  of,  will  pass  mines,  201 

MANORS,  ASSESSIONAL.    (See  Duke  of  Cornwall;  Thi-bounding,) 

MAPS.    (See  Plaris.') 

MARBLE, 

a  mineral,  10 

MARRIED  WOMAN.     Q8ee  Dowress  ;  Joint re*s.) 

defence  of  coverture  in  Barmote  Courts,  564  n. 

MASTER.  (See  Coal  Mineit  Beg.  Acts;  Employer;  Employers  and  Workmen 
Act ;  Employers*  Liability  Act;  Fact,  and  Work.  Act ;  Met.  Mines  Beg. 
Acts;  Triuk  Acts.) 

MATCHES, 

prohibition  of  lucifer,  under  Coal  Mines  Reg.  Acts,  661 

MATERIALS  FOR  MINING  PURPOSES, 

supply  of,  is  exception  from  Truck  Acts,  731,  732,  733 
what  are,  733  n. 

MATERIALS  FOR  ROADS,  &c. 
highways,  110 

power  to  contract  for  lease  of  land  to  supply,  182 
purchase  of  land  for  supplying,  148 
railways,  110,  111 

sale   of  land  where  materials  exhausted  and  reservation  of  right   to 
mines  &c.,  148 

MATLOCK.  575 

MAXIMS, 

actio  jtersonalis  moritiir  cum  jjersotid.    (See  Death.) 

caveat  emptor.     (See  Caveat  Emptor.) 

cuicunque  aliquid  conceditur^  conceditur  etiam  et  id  sine  quo  res  ipsa 

non  esse  potuif^  261 
**  no  injunction,  no  account,"  not  applicable  to  mines,  73,  221,  250 
quicquid  plantatur  solo,  solo  cedit^  572 
sic  utere  tuo  ut  alienum  non  ladas,  262 

MEASURE  OF  DAMAGES, 
airleave  rent,  469 

allowance  for  expenses  of  working  &c.,  114,  589,  590,  591 
carriage  of  minerals  over  another's  land,  432 

co-owner  working  beyond  share  entitled  to  allowance  for  expenses,  114 
life  or  years,  improper  workings  by  tenant  for,  74 
mortgagee  not  entitled  to  allowances  for  working  or  bringing  to  bank,  94 
pillars,  for  breach  of  covenant  to  leave,  591,  592 

where  lessee  also  mortgagee,  231 
pits,  breach  of  covenant  to  sink,  223 
right  of  way,  improper  user  of,  432 
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MEASURE   OF   DAUAGES-^atUinued: 

support,  in  cases  of  withdrawal  of,  393,  394 

ordinaiy  landowner,  measure  is  diminution  in  selling  value,  393 
risk  of  second  subsidence,  damages  recoyerable  in  respect  of,  393 
roadway,  measure  is  cost  of  restoring  to  original  level,  393,  394 
Trespass,  403,  589—594 

bank,  expenses  of  bringing  to,  when  allowed,  589 — 592 
bond  fide  belief  of  title,  allowances  when,  590 

expectation  of  title,  allowances  when,  590 
consequential  damage,  593,  601 

wrongdoer  disentitled  to  allowances  if  serious  injury  to  rest  of 
plaintiffs  mine,  593 
liable  for,  593,  601 
liability  to  invasion  of  water  by  removing  barrier,  593 

but  when  damage  recovered  for  removal  no  dama&re 
for  subsequent  influx,  593 
rest  of  plain  tiff  *s  minerals  unworkable  or  useless.  593 
surface  damage,  593 
date  of  abstraction,  value  calculated  as  at,  593 
different  measures  of  damages,  589 
equitable  rules  probably  now  applicable  in  all  cases,  592 
equity,  remedies  in,  590 — 592 

**  fairly  and  honestly/'  allowances  when  trespasser  actn,  590 
fraud,  allowance  for  bringing  to  bank  notwithstanding,  592 
getting  and  severing,  expenses  of,  when  allowed,  589 — 591 

form  of  order,  590  n. 
not  allowed,  591—  593 
form  of  order,  591  n. 
inadvertently,  allowances  when  trespasser  acts,  590 
market,  allowance  to  honest  wrongdoer  for  carrying  to,  591 
*'  mere  mistake,''  allowances  when  trespasser  acts  under,  590 
mortgagee  going  into  possession  and  innocently  continuing,  591 

position  of  trespasser  who  works  by  authority  of,  592,  593 
"negligent,"  allowances  when  conduct  of  trespasser  has  been,  591 
"  trade  allowances"  not  included  in  "  actual  cost  and  cx{)enscs,"  594 

"disbursements,"  594 
nor,  semble,  in  "  just  allowances,*'  594 
"  unauthorised  and  unlawful,"  allowances  where    trespasser    has 

acted  in  manner,  591 
unsaleability  of  minerals,  how  affects,  594 
"  wilful,"  allowances  when  conduct  of  trespasser  has  been,  591 
"  without  any  colour  of  title,"  allowances  when  trespasser  acts.  591 
trover,  589,  590,  592 
unlawful  user,  for,  403 

no  account  of  profits,  403 
water,  wrongfully  discharging  or  draining,  467 

fouling,  450 
waterleave  rent,  467.    (See  WaterleareJ) 
wayleave  rent,  432.    (See  Wayleare  Rent,) 

MEASUREMENT,    (See  Derbyshire  Rights  ^-c.  ;  Lease,) 

MEDICINE  AND  MEDICAL  ATTENDANCE, 

right  to  control  payment  of  deduction  for,  in  stann.  mine,  512 
supply  of,  an  exception  from  Truck  Acts,  731,  733 

MEERS,  666—568,  573 

MEETINGS.    (See  Cost-book  and  Stann,  Camps,) 

MELIORATING  WASTE.    (See  Life  or  Years,  Tenant  for  (workings).) 

MEMBERS.    (See  Cost-book  and  Stann,  Comps.) 

MENDIP,  FOREST  OF,  578  n. 
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MERCANTILE.    (See  Tmde:) 

miniDg  concerns,  thoagh  mercantile  for  some  purposes,  are  not  for  all, 
116 

MERTON,  STATUTE  OF, 

common,  lord  of  manor  must  leave  sufficient,  150 

custom  may  entitle  lord  to  appropriate  mines  &c.  as  against  common  of 
turbary  &c.,  150 
where  appropriation  under,  lord  must  leave  sufficient  common 
and  so  that  right  of  common  conveniently  exerciseable,  150, 151 
customs  as  to  commons,  validity  and  evidence  of,  150,  151 
evidence  of  sufficiency  of  common,  long  actual  sufficiency  may  be,  150 
onus  on  lord  to  show  sufficiency  of  common,  150 

pasture,  appropriation  by  lord  of  waste  as  against  common  of,  149,  150 
as  against  both  freeholders  and  copyholders,  149,  150 
immat.  that  commoners  entitled  to  other  common,  160 
publication  of  notice  of  intention  to  inclose,  151,  152 
sand  or  gravel  pits  in  waste  may  be  copyholds  distinct  from  waste,  151 
stone,  lord  cannot  prinm  facie  approve  as  against  customary  right  to  get, 

150 
turbary  or  estovere,  lord  may  not  j}rimd  facie  appropriate  mines  &c.  as 
against  common  of,  150 
immat.  that  sufficient  common  left,  150 
land  must  be  capable  of  producing  turf  or  fuel,  150 
work  in  waste,  right  of  lord  to,  not  dependent  on,  87,  88 

MESNE  PROFITS, 

recovery  of,  against  co-owner,  113 

METAL, 

definition  of,  22 

derivation  of,  22  n. 

less  extensive  in  meaning  than  mineral,  22 

METALLIC   MINERALS, 

necessity  to  work  for,  in  Cornwall  or  Devon  for  comp*  to  be  within  and 

subject  to  jurisd.  of  Stann.,  496 
when  minerals  mean,  9,  9  n.        . 

when  non-metallic  minerals  within  jurisdiction  of  Stanut  Courts,  476 
within  jurisdiction  of  Stann.  Courts,  476 

METALLIFEROUS   MINES    REGULATION    ACTS.     (See  Quarri/ ;  Slate 
Mines,') 
Acts  in  extefiso — 

Met.  Mines  Beg.  Act,  1872... 694— 720 
Met,  Mines  Reg.  Act,  1875... 720,  721 
Slate  Mines  (^Gunpowder)  Act,  1882. ..721,  722 
Met,  Mines  (Isle  of  Man)  Act,  1891... 722,  723 
abandoned  mines,  fencing  of,  699,  700.    (See,  under  this  title,  feticing.) 
abandonment  of  shaft,  698 

notice  of,  698 

exceptions,  699 
plan  and  section  to   be  sent  to  Sec.  of   State 
upon,  700 
inspection,  700 
non-compliance,  700 
preservation,  700 
scale,  700 
re- working,  698 
abstract  of  Act  to  be  posted  up  and  when  necessary  renewed,  712 

liability  for  injuring  or  defacing,  713 
supply  of  copies  gratis,  712,  713 
non-compliance,  effect  of,  713 
accidents,  imprisonment  for  offences  likely  to  cause,  714 
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accidents,  notice  of,  to  inspector,  in  case  of  death  or  personal  injury, 

698,  726,  727 
where  caased  by  explosion,  electricity, 
over-winding,    or     other     special 
cause,  726,  727 
effect  of  non-compliance,  698 

power  to  extend  provisions  as  to,  to  dangerous  occuirenoes, 
727 
penalties  in  respect  of,  application  of,  717,  718 
report  as  to,  by  inspector,  703 
special  rules  for  presenting,  710,  711 
age,  misrepresentation  of,  697 
agent,  liability  of,  under  rules,  710 

meaning  of,  719 
agreement,  tenant  under,  is  ** owner,"  679 
application  of,  695 

Crown  mines  subject  to  Derbyshire  custom,  559,  695 
question  as  to,  to  be  referred  to  Sec.  of  State,  677,  718 
slate  mine  worked  by  underground  levels  is  within,  695,  722,  724 
appeal  from  Court  of  Summ.  Jurist!.,  714,  715 
powers  of  Court  of,  714,  715 
procedure,  715,  716 
appliance,  wilfully  damaging  or  removing  or  rendering  useless,  710 
arbitration,  704,  705.    (See  Arbitration,) 
award,  704,  705.    (See  Arbitration.) 
barmasters,  returns  by,  721 
blasting,  707 
boiler  explosions,  653 
boilers,  710 

boys.    (See,  under  this  title,  young  person.') 
employment  below  ground,  695,  696 
penalties  for  breach  of  provisions  as  to  employment,  697 
register  of,  employed  below  ground,  696 
report  as  to  intended  employment  below  ground,  696 
breaks,  709 

must.be  kept  in  working  order,  667 
what  are,  667 
cage,  cover  for,  709 
"  case,"  meaning  of,  707 
casing  and  lining  shafts,  708 

chain,  prohibition  of  single-linked,  for  lowering  and  raising,  709 
change  oC  name,  notice  of,  698 

children  employed  above  ground,  register  of,  696.    (See,  under  this  title, 
hoUf  girl^  young  person.) 
penalty  for  not  keeping  register,  697 
''contractor  for  working  of  any  mine,"  meaning  of,  679 
co-owners,  separate  proceedings  against,  for  breach  of  rules,  669,  670 
coroner  at  inquests,  duties  and  powers  of,  706 
cover  overhead  in  lowering  and  raising  persons,  709 

miner  ascending  without,  may  be  liable,  709 
danger,  imprisonment  for  offences  likely  to  cause,  714 

not  provided  for  by  rules,  notice  by  inspector  of  causes  of,  702 
agreement  inconsistent  with  provisions,  702 
arbitration,  702 
duties  of  arbitrator,  652,  702 
non-compliance  with  requisitions  or  award,  702 
source  of  danger  beyond  mine-owner's  control,  651,  652 
statement  of  objection  by  owner  or  agent,  702 
what  to  be  contained  in  notice,  652,  702 
dangerous  occurrences,  notice  of,  727 
death  from  accident,  notification  of,  to  inspector,  698 
Derbyshire  custom,  whether  Acts  apply  to  Crown  mines  subject  to,  559, 
695 
meaning  of  "owner"  and  "other  person  interested  in  the 
minerals"  in,  559,  700,  719 
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METALLIFEROUS  MINES  REGULATION   ACT^-^cotUimted, 
discoDtinuance,  notice  to  be  given  of,  GU8 
dressing  accomDiodation,  710 
drivers  of  engine  windlass  or  gin,  696,  697 
drum  to  have  flanges  or  homsi  709 

engine,  person  in  charge  of,  to  be  male  of  eighteen  years,  69() 
effect  of  non-compliance,  697 
where  worked  by  animal,  696 
evidence,  certified  copy  of  special  rules  admissible  in,  713 
explosive  or  inflammable  substance,  restrictions  as  to,  707 

power  of  Sec.  of  State  to  exempt  slate  mines,  707,  721,  722.    (See 
Slate  Mififs.^ 
fencing  of  abandoned  mine,  699,  700 

expenses,  699 
immat.  whether  abandonment  before  or  after  Act,  69!>, 

700 
non-compliance,  effect  of,  699 

nuisance,  unfenced  shaft  or  side  entrance  mny  bo,  699, 
700 
entrances,  708 
machineiy,  710 
old  shafts,  708 
tops  of  shafts,  708 

no  liability  where  door  left  open,  665 
temporary  removal  for  repairs,  665,  708 
what  sufficient  fence,  659,  700 
who  bound  to  fence,  649,  700 
flanges,  709 
general  rules,  707—710 

agent,  when  liable  for  breach  of,  669 
breach  of,  by  whomsoever  committed  may  be  offence  by 
owner  or  agent,  707,  710 
exc.    where  all  reasonable  means  taken  to  prevent, 
710 
non-compliance,  effect  of,  710 
part  owner  may  be  liable  for  breach  of,  669 
''  reasonable  means,"  meaning  of,  669,  670,  671 
**  reasonably  practicable,"  to  be  observed  so  far  as,  707 

meaning  of,  657,  707 
working  miner  may  be  liable  for  bi-each  of,  669,  709 
girl,  employment  of,  below  ground  prohibited,  695.    (See,  under  this 
title,  yimng person.') 
non-compliance,  effect  of,  697 
guides  for  working  shaft,  709 
gunpowder,  restrictions  as  to  use  of,  707 
hard  labour  for  offences  under,  714 
horns,  709 

imprisonment  for  offence  endangering  life  or  limb,  714 
indicators,  709 

injuring  or  defacing  notice  abstract  special  or  proposed  rules,  713 
inquests,  706 

disqualiflcation  to  serve  on  jury,  706 
inspector  or  repres.  of  Sec.  of  State  to  be  present,  706 
interment,  order  for,  706 
notice  to  inspector  of,  706 
witnesses,  706 
inspectors,  700—703 

annual  reports,  703 
appointment,  700 

in  Wales  and  Monmouthshire,  701,  724 
notice  to  be  gazetted,  700 
Coal  Mines  Acts,  may  be  directed  to  act  under,  650 

under,  may  be  directed  to  act  as  inspectors 
of  Met.  Mines,  701 
disqualifications  to  be,  701 
district  of,  700,  701 

M.M.  52 
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inspectors,  Explosives  Act,  may  be  directed  to  act  as  inspectors  under, 

inquests,  duties  in  respect  of,  700 

inspection  and  inquiry,  powers  of,  701 

notice  by,  of  cause  of  danger,  702.    (See,  under  this  title, 
danger!) 

notification  of  accident  to,  698,  726,  727 
dangerous  occurrences,  727 
death  from  accident,  6y«,  726,  727 

powers,  701,  702 

prosecutions  by,  716 

agent  of,  716,  717 

publication  of  reports,  708 

quarries,  are  inspectors  of,  701,  724 

removal,  700 

Xrts,  703 
ies,  700 
special  report  as  to  accident  causing  death  or  personal  injury, 

703 
wilful  obstruction  of,  701,  702 
**  interested  in  the  minerals,"  meaning  of,  649,  679,  700,  719 

Derbyshire,  in,  559,  700,  719 
interment,  coroner  may  order,  706 
interpretation  of  terms,  718,  719 
Ireland,  application  of  penalties  in,  718 

meaning  of  Court  of  Summ.  Jurisd.  in,  719 
summary  proceedings  in,  716 
Isle  of  Man,  application  of  Acts  to,  719,  720,  722,  723 
jury  at  inquests,  who  disqualified  to  serve  on,  706 
ladders  for  ascent  and  descent,  709,  710 
lease,  holder  of  expired,  is  not  an  "  owner,'*  679 
lessee  is  "  owner,"  679,  719 

lowering  and  raising  apparatus,  age  of  person  in  charge  of.  696 
brs^e  and  indicator,  709 
cage,  cover  for,  709 
drum,  709 

single-linked  chains,  709 
machinery,  fencing,  710 
manholes  in  underground  planes,  707,  708 
mine,  meaning  of,  718 

whether  subject  to  Acts  how  decided,  677,  718 
miner,  liability  of  working,  under  general  rules,  669,  709 

under  special  rules,  670 
notice  of  abandonment  or  discontinuance,  698,  699 
accidents  in  mines,  698,  726,  727 

change  of  name  of  mine  or  of  owner  agent  or  manager,  698, 
699 
officers  of  company,  698,  699 
dangerous  occurrences,  727 
opening  new  shaft,  698,  699 
re- working  after  abandonment,  698,  699 
notices,  pulling  down  or  defacing,  713 

sei-vice  of,  718 
nuisance,  nnfenced  shaft  or  side  entrance  may  be,  699,  700 
offences,  imprisonment  for,  where  life  or  limb  endangered,  714 
with  or  without  hard  labour,  714 
penalties,  713 
proceedings  under  other  Acts  not  restricted,  717 

adjournment  to  enable,  to  be  taken,  717 
prosecution  of,  716 — 717 
same  offence  not  twice  punishable,  717 
who  liable  for,  713 
opening  new  shaft,  notice  of,  698,  699 

other  persons  interested  in  minerals,  meaning  of,  649,  679,  700,  719 
Derbyshire,  in,  559,  700,  719 
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owner,  meaning  of,  718.  719 

Derbyshire,  in,  569,  7(K),  719 
includes  any  one  of  two  or  more  co-owners,  679 
not  holder  of  expired  lease,  (i79 

local  authority,  where  abandoned  shaft  used  as  public  well,  700 
recipient  of  rent  because  also  a  lessee,  079 
owner  or  agent  may  be  liable  for  breach  of  rules  by  whomsoever  com- 
mitted, 707,  710 
abandonment  of  mine  &c.,  098 
accidents,  notice  as  to,  098,  720.  727 
cause  of  danger,  failure  to  remedy,  702 
dangerous  occun*ences,  notice  as  to,  727 
employment,  breach  of  provisions  as  to,  09/ 
general  rules,  liability  in  respect  of,  710 
imprisonment  for  offence  endangering  life  or  limb,  714 
plans  of  mines,  703 
"  reasonable  means,"  0(59,  070,  (»71 
restriction  on  prosecution  of,  710 
returns,  720 
special  rules,  711,  713 
part-owner  is  "owner,"  (i79 

liability  of,  for  breach  of  rules,  069,  070 
penalties,  amount  of,  718 

application  of,  717,  718 

in  Ireland,  718 
higher  under  another  Act  not  precluded.  717 
recovery  of,  715,  716 
pit-banks.     (See  Pit-hanhx.) 

])lan,  abandoned  mine,  of,  to  be  sent  to  Sec.  of  State,  70<> 

inspection.  700 
non-compliance,  700 
preservation,  700 
scale,  700 
meaning  of,  718 

owner  or  agent,  when  to  be  kept  by,  703 
non-compliance  with  provisions,  703 
proiluction  to  inspector,  70  ) 
scale,  703 
prosecutions,  715 — 717 

restriction  on,  againt^t  owner  or  agent,  716 
when  agent  of  inspector  may  commence,  710,  717 
public-house  &c.,  wages  not  to  be  paid  at,  ()97 

effect  of  non-compliance,  <)97 
publication  of  Acts  and  special  rules,  712,  713 
quarries,  application  of  Acts  to,  724,  725.    (See  Qiuirti')(,) 
raising.     (See,  under  this  title,  loiverimj.) 
"  reasonable  means,"  009,  070,  071 
"i-easonably  practicable,"  057,  707 
refuge,  spaces  for,  in  underground  roads,  70S 

size  of,  708 
register  of  boys  and  male  young  pei-sons  employed  below  ground,  690 

women,  young  persons,  and  children  employed  above  ground,  090 
effect  of  not  keeping,  697 
production  of,  to  inspector,  696 
relatives  of  persons  killed,  payment  of  penalties  to,  717 
removing  or  rendering  useless  appliance,  710 
report  as  to  intended  employment  of  boy  below  ground,  090 

effect  of  non-compliance,  ()97 
reports  of  inspectors,  703 

publication  of,  703 
returns,  720,  721 

by  barmaster,  721 
false,  720 
form  of,  720 
non-compliance,  effect  of,  720 

62—2 
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roads,  spaces  for  refuge  in  underground,  708 
rules.     (See,  under  this  title,  general  rules,  special  rules.) 
safety  valves  for  steam  boilers,  710 
Scotland,  application  of  Acts  to,  719 

meaning  of  Court  of  Summ.  Jurisd.  in,  719 
summary  proceedings  in,  715,  717 
Sec.  of  State,  application  of  Act,  power  to  determine  as  to,  677,  718 
danger,  powers  as  to  removal  of  causes  of,  7U2 
explosives,  powers  as  to,  707,  721,  722 
inspectors,  powers  as  to,  700,  701 
meaning  of,  719 

plan  of  abandoned  mine,  preservation  of,  700 
prosecutions,  power  as  to,  716 
reports,  703 

special  rules,  powers  as  to,  710 — 712 
section.     (See,  under  this  title,  7;Zfl«.) 
service  of  notices,  718 

proof  of,  718 
shaft,  casing  and  lining,  708 
division  of,  708 

fencing.    (See,  under  this  titlB,  fencing,) 
meaning  of,  718 
notice  of  opening,  698 
nuisance,  unfenced  shaft  may  be,  699,  700 
signalling,  709 
"  working,"  meaning  of,  709 
short  titles,  694,  721,  723 

side  entrance,  unfenced,  may  be  a  nuisance,  699,  700 
signalling,  707,  708,  709 

single-linked  chains,  prohibition  of,  for  lowering  and  raising,  709 
slate  mines,  695,  707,  721,  722.     (See  Slate  Mines.) 
special  rules,  710 — 718 

amendments,  712 

arbitration  as  to,  712 

certified  copies  evidence,  713 

copies  to  be  supplied  gratis^  712,  713 

establishment,  711 

false  statements  as  to  posting  up,  711 

inspector,  transmission  of,  to,  710,711 

miner  owner  bound  by,  670 

miner  may  be  liable  for  breach  of,  670 

not  compulsoiy,  711 

owner  or  agent,  liability  of,  as  to,  711 

where  rules  not  posted  up  or  copies  supplied,  718 
part-owner,  liability  of,  670 
penalties,  711 
posting  up,  712 

proposed  rules,  711 
publication,  712,  713 
pullinj?  down  or  defacing,  713 
Sec.  of  State  may  object  to,  711,  712 

propose  modifications,  71 1, 712 

special  rules  or  amendments,  712 
signature  of,  by  inspector,  710,  711 
statutory  force  of,  710, 711 
stannaries,  notice  of  change  of  purser  in,  506  n.,  699 
steam  gauges,  710 

stemming  and  tamping,  restrictions  as  to,  707 
Summary  Jurisdiction  Acts,  715,  716 

Court  of,  715,  716 
appeals  from,  714,  715 
constitution  of,  715,  716 
meaning  of,  719 

proceedings  for  offences  and  penalties,  715 — 717 
travelling  planes,  signalling  and  manholes  for,  707,  708 
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travelling  roads,  708 

manholes  for,  708 
umpire,  704,  705.    (See  Arbitration.) 
underground  planes  and  roads,  707,  708 
ventilation,  707 
wages,  offences  as  to,  697 

payment  at  public-house  &c.  prohibited,  697 
wilful  damage  to  appliance,  710 
women,  employment  of,  below  ground  prohibited,  695 
non-compliance,  effect  of,  696 
register  of  women,  employed,  696 
young  persons.    (See,  under  this  title,  boy,  girl.) 

engine  windlass  or  gin,  restriction  on  employment  of  young  persons 

in  connection  with,  696 
male,  restriction  on  employment  of,  below  ground,  695,  696 
register  of,  employed  below  ground,  696 
report  of  intended  employment  below  ground,  696 
misrepresentation  as  to  age,  697 
non-compliance,  effect  of,  697 
register  of  young  persons  employed  above  ground,  696 

METES  AND  BODNDS.     (See  Olmcedershire  Rights  ^'c;  ParceU.) 

MINE.    (See  Mineral ;  ParceU  ;  and  see  Table  of  Contents.) 
allotments,  under,  182.    (See  Allotments.) 
brickfield  is  quarry  rather  than  mine,  5 
clay  mine,  pit  from  which  clay  got  by  underground  workings  is  5 

pit  is  quarry  rather  than  mine,  5 
context,  meaning  may  depend  on,  6,  7,  19,  20 
definitions  of,  non-statutory,  1,  4n. 
statutory,  8  n. 

Coal  Mines  Reg.  Acts,  678 
Cornwall  Submarine  Mines  Act,  51 
Derbyshire  Acts,  558 
Met.  Mines  Reg.  Acts,  718 
Rating  Act,  618 
Settled  Land  Act,  128 
derivation  of,  3,  4 

freestone  got  by  underground  workings  is,  5 
grant  or  exception  of,  includes  right  to  dig,  261,  262 
gravel  pit  is  quarry  rather  than  mine,  5 
Income  Tax  Acts,  meaning  of ,  in,  6,  7,  609 
land,  when  includes  mines,  34,  201.  625.    (See  Land.) 
leases  and  similar  documents,  meaning  in,  5,  213  n. 
limestone  got  by  underground  workings  is,  5 
primary  sense  of,  implies  openness,  2 

is  underground  excavation,  5,  9 
quarry  and,  distinction  between,  4 
illustrations  of,  5,  6 

mode  of  working  generally  conclusive,  4 
exceptions,  6 
Rail,  and  Wat.  CI.  Acts,  meaning  in,  25 — 33.      (See  JRail.  and  Wat. 

CI.  Acts.) 
rating  purposes,  meaning  of  mine  for,  3 
roads  properly  made  in  adjoining  strata  for  purposes  of  working  may  bo 

includ^  in,  add.  to  pp.  3,  80 
seam  and,  distinction  between,  2,  3 
secondary  senses  of,  2,  3,  6 

slate  concern,  when  held  to  be,  5,  6,  609,  695,  721,  722,  724, 
space  created  by  working  generally  included  in  meaning  of,  7,  8 
surface  not  included  in,  33 

workings,  may  include,  5,  6,  26,  27 
underground  working,  genemlly  implies,  4,  5 
vacuum  after  working  included  in  meaning  of,  7,  8 
vein  and,  distinction  between,  2,  3 
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MINE  LAW  COURTS.  ANCIENT,  539  n. 

MINERAL.    (See  Exception  ;  Mine  ;  and  see  Table  of  Contents.) 
allotments,  under,  182.    (See  Allotments,) 
brine- water,  whether,  12  n. 

circumstances  of  severance  may  restrict  meaning  of,  20 
coal,  ironstone,  freestone,  clay,  asphalt,  pitch,  stone,  flint,  marble,  granite, 

slate,  brick  earth,  chalk,  gravel,  sand,  coprolit^s  are,  10, 11 
context  may  determine  meaning  of,  6,  li),  20 
custom  may  restrict  meaning  of,  20,  21 
definitions  of,  non-statutory,  9,  22 
statutory,  9  n.,  22  n. 

Cornwall  Submarine  Mines  Act,  ol 
Derbyshire  Acts,  558 

Duchy  of  Cornwall  Management  Act,  147 
Settled  Land  Act,  128 
etymological  meaning  of,  9 

exception  of,  what  included  in,  on  purchase  for  specific  purj^ose,  203,  204 
flints  sometimes  not  included  in,  in  agricultural  leases,  21 
Inclosure  Act,  meaning  of,  when  mines  &c.  reserved  to  lord  under,  18,119 
language  of  instrament  may  restrict  meaning  of,  19,  20 
legal  sense,  meaning  of,  in,  10 — 21  . . .  «i  -     - 

circumstances  of  severance,  restriction  of  yrl.fae,  meaning:by,  20 
clear  intention,  ^w-i./nr.  meaning  restricted  where,  19 
compared  with  other  senses,  12 

construction,  rule  as  to  prLfac.  meaning  is  rule  of,  12 — J  5 
context,  restriction  of  prifac.  meaning  by,  6,  19,  20 
custom  or  usage,  restriction  of  pri.fac.  meaning  by,  20,  21 
date  at  which  question  deteiminable,  17,  17  n. 
grant  and  exception,  no  difference  between,  17 
Hext  r.  Gill,  rule  in,  12—17 

construction,  is  rule  of,  12 — 15 
objection  to,  on  ground  of  uncertainty,  13,  15,  16,  17 
Rail.  CI.  Act,  not  applicable  to  cases  under  s.  77  of,  24 
Wat.  CI.  Act,  not  applicable  to  cases  under  s.  18  of,  24 
pn.fac.  meaning,  10 — 17 

not  easily  restricted,  17,  18 

not  restricted  by  ' '  mines  "  in  expression  "  mines 

and  minerals,"  17 
rule  as  to,  12 — 17.      (See,  under  this  title,  Hext 
r.  Gill.) 
Rail,  and  Wat.  CI.  Acts,  meaning  in,  25 — 33 
restriction  of  pri.fac,  meaning,  17 — 21 
statutory  severance,  cases  of,  17 
uncertainty  as  to,  12 

vernacular  of  mining  world  kc,  suggested  interpretation  ace.  to,^ 
13,  15, 16 
pre-historic  boat  embedded  in  soil  is  not,  II,  12 
primary  sense  of,  is  what  grows  in  mine,  9 
profit,  substance  workable  to  a,  when,  10,  11,  12, 13,  14, 16, 17 
quarrying,  mineral  may  be  such  although  worked  by,  10 

where  impossible  to  get  except  by,  and 
no  power  to  get  by  quarrying,  18 
restriction  of  pri.fac.  sense  of,  17 — 21 
salt  obtained  from  brine  water  is  not,  163 
slag  is  not,  within  Quarries  Act,  12,  724 
space  created  by  working  not  included  in  meaning  of,  21,  22 
surface  not  included  in  meaning  of,  33 
surface,  substance  lying  loosely  on,  doubtful  whether,  12 
tap  cinder,  not,  12 

**  under  "  follows  mineral  in  instrument,  effect  where,  18 
underlying  and  overlying,  different  ownership  of,  261 
usage  may  restrict  meaning  of,  20,  21 

use,  substances  having,  independently  of  rest  of  soil,  when,  11,  16,  17 
widest  sense  of,  is  whole  earth  other  than,  or  even  including,  layer  of 

soil  supporting  vegetation,  9,  10,  33  n, 
"  within  and  under"  follow  mineral  in  instrument,  effect  where,  18 
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MINERAL  PROPERTY.    (See  Derbyshire  Rights  ^r.) 
meamng  of,  in  Derbyshire  Acts,  558,  565 

MINES  AND  MINERALS, 

exception  of,  in  conveyance  under  Rail,  or  Wat.  CI.  Acts,  203 
meaning  of,  18, 19 

Inclosure  Acts,  in,  18,  19 
may  depend  on  context,  19,  20 

custom  or  usage,  20,  21 
Settled  Land  Acts,  in,  128 

**  MINES   OF   COAL   &c.    AND    OTHER    MINERALS."    (See  Bail  and 
Wat,  CI  Acts.) 

MINES   ROYAL.    (See  Royal  Mxtu^a.') 

MINIM  OH   RENT.    (See  Dead  Rent.) 

MINING   LEASE, 

meaning  of,  in  Conyeyancing  Act,  158  n. 
Settled  Land  Act,  164 

MINING    PURPOSES, 

meaning  of,  in  Settled  Land  Act,  128 

MISDEMEANOUR.    (See  Coal  Mines  Reg,  Acts;  Met.  Mines  Reg.  Acts.) 
when  malicious  injury  by  rioters  a,  607 
punishment  for,  607 

MISREPRESENTATION.    (See  Frav4.) 

MISTAKE, 

common,  as  to  liability  for  rent,  220 

contract  to  sell  or  lease  may  be  set  aside  for,  199 

mere  existence  of  unknown  faults  not  sufiScient,  199 
serious  misconception  as  to  quantity  probably  sufficient,  199 
of  Crown  officials,  setting  aside  contract  for,  542 

where  exhaustion  through  former  unknown  workings,  dead  rent  pro- 
bably not  payable  because  of  mutual,  218 

MONEY   HAD   AND   RECEIVED, 

action  for,  in  case  of  improper  workings,  587 
death  of  wrongdoer,  effect  of,  602 
interest,  589 
whether  action  is  for,  or  for  account,  589  n. 

allowance  for  expenses  in  action  for,  690 

MONMOUTHSHIRE, 

inspectors  of  coal  mines  in,  649 
met.  mines  in,  724 

MORESK,  50 

MORTGAGE, 

account  for  profits,  mortgagee  who  works  must,  94 

value  of  ore  or  damage  to  soil,  non-liability  of  mortgagee  to,  94 
allowances  for  working  or  bringing  to  bank,  mortgagee  not  entitled  to,  94 

form  of  account,  94  n. 
cost-book  member,  mortgagee  of.    (See  Cost-booh  and  Stann.  Comps.) 
costs  of  working,  mortga^^ee  not  entitled  to  allowance  for,  94 
damage  to  soil,  non-liability  of  mortgagee  in  respect  of,  94 
foreclosure  judgment,  direction  in,  as  to  payment  of  accruing  rents,  206 

receipt  of  rents  after,  206 
Gloucestershire  rules,  liability  of  mrtgor.  to  adjng.  owner  for  breach  of,  555 

non-liab.  of  mrtgee.  to  adjng.  owner  for  bi'each  of  ,555 
improvements,  mortgagee  must  prove  claim  for  permanent,  93 
instalments,  mortgage  money  should  be  made  repayable  by,  205 
"  just  allowances/'  mortgagee  may  claim  under,  for  necessary  repairs,  93 
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MORTGAG  ^—eofdinnsd, 

lessee,  where  mortgagee  is,  how  liable  to  account  in  foreclosure  pro- 
ceedings where  breach  of  covenant,  231 
must  account  for  breach  of  oovenants  in 
lease,  95,  231 
whether  mortgagee  can  release,  from  covenant  to  leave  pillaxs, 
230,  231 
Limitations,  Statute  of,  mortgagee  who  wrongfully  works  cannot  plead,  94 

prob.    pleadable    by    person    acting    under    his 
authority,  599 
manager.     (See  Receiver  and  Manager,') 
tnismanagement,  necessary  to  show  specified,  to  obtain  receiver  and 

manager  against  mortgagee,  93 
new  mines  or  quarries.    (See  Open  Mine  or  Quarry.') 

mortgage'6  may  work,  if  security  insufficient,  93, 94 
not  bound  to  wor^c,  93 
occupation  rent,  mortgagee  wrongfully  working  chargeable  with,  94 

form  of  inquiry  and  direction,  94  n. 
onus  on  mortgagee  to  show  insufficiency  of  security,  94 

effect  of  interest  being  in  arrear,  94 
open  mine  or  quarries,  mortgagee   may   work,  92.    (See  Ojfen  Mine 
or  Quarry,) 
immat  whether  opening  before  or  after  mortgaG;e,  92 

under  lease  granted  by  mortgagor,  92 
open  mines  or  quarries,  obligation  to  work  to  prevent  loss,  92 
partner,  mortgagee  of.     (See  Partner,) 

position  of  person  who  is  mortgagee  and.    (See  Partner,) 
peppercorn  rent  by  way  of,  when  authorised,  175 
pre-emption,  effect  on  rights  of  mortgagee  of  partner  of  clause  of,  119, 

120 
profits,  mortgagee  must  account  for,  94 

prudent  owner,  mortgagee  not  bound  to  advance  more  money  for  work- 
ing than,  92 
purchaser  with  unpaid  purchase-money  in  position  of  mrtgor.  as  to  work- 
ing, 96 
receipts,  mortgagee  wrongfully  working  chargeable  with,  94 
receiver  and  manager.    (See  Beceirer  and  Manager,) 
redemption,  only  one  period  allowed  for,  205,  206 
register  of  mortgages,  502 
repairs,  mortgagee  entitled  under  "just  allowances  "  to  necessary,  93 

must  prove  claim  for  substantial,  93 
sale  &c.  with  exception  of  minerals  &c.,  mortgagee  may  apply  for,  under 

Trustee  Act,  135.    (See  Trustee  Act  1893.) 
speculate,  mortgagee  of  new  mines  may  not,  94,  95 

open  mines  may  not,  unless  authorised,  92,  93 
trespass  by  mortgagor  in  possession,  non-liability  of   mortgagee  for, 

587 
inimat.  that  proceeds  applied  in  reduction  of  debt,  587 
unless  mortgagee  has  notice  of  wrongdoing,  587 
by  third  person  under  his  authority,  liability  of  mrtgee.  where 
93,  94 
liability  of  third  person,  586 
damages,  where  mortgagee  goes  into  possession  and  innocently 

continues,  591 
onus,  where  mrtgee.  goes  into  possn.  and  innocently  continues, 
587 
form  of  order,  587  n. 
trespasser  under  authority    of    mortgagee   disentitled   to   allowances, 

doubtful  whether,  592,  593 
trustees  may  not  lend  on  mortgage  of  land  containing  mines  or  quarries, 

134 
vendor  with  lien  in  position  of  mortgagee  as  to  working,  96 
waste,    mortgagee   restrained   from    committing   wanton    or   destruc- 
tive, 95 

MORTGAGEE,    (See  Mortgage,) 
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MORTGAGES,  REGISTER  OF,  502 

MORTGAGOR.    (See  Mortgage.) 

MORTMAIN  ACTS, 

cost-book  shares  may  be  bequeathed  to  charity,  531 

former  law,  530,  631,  631  n. 
grant  or  reserv.  of  mines,  assarance  for  charit.  uses  may  contain,  148 
Irish  or  Scotch  or  foreign  mine,  shares  in,  were  never  within,  258 

form  of  order,  258  n. 
rents  or  royalties  were  always  personalty  for  puq)Oses  of,  259 
trustees   for    individuals,    when    mine  or    quarry    in,  shares  can    be 
bequeathed  to  charity,  258 

former  law,  258  n. 

MUNICIPAL  CORPORATION 

cannot  claim  compensation  under  Brine-Pumping  Act,  384 

NAME 

of  partnership,  action  by  and  against  cost-book  company  in,  600 

NATAL  MINES  ACT  1899, 

obligation  to  pay  royalties  under,  579  n. 

NAVIGABLE  STREAM.    (See  River  ;  Water.) 

NECESSITY,  WAY  OF, 

bofui  Jidejtj  necessity  of,  429 

dimensions  of,  429 

meaning  of,  428,  429 

mines  severed  by  railway  &c.,  371,  372,  429.     (See  JRuil.  and  Wat.  CL 

Acts.) 
sinking  from  surface  to  reach  and  work  minerals,  372,  429,  554 

consequent  escape  of  water,  429 
statutory  severance,  371,  372 
surface  barrier,  372,  ^28.  429 
vertical  underground  barrier,  through,  372,  429 

NEGLIGENCE.    (See  Employers'  LiabilUg  Act ;  Partfier  ;  Special  Bail,  and 
Can.  Acts;  Support;  Water.) 
liability  where  statut.  works  improperly   constructed  or  maintained, 
464,  465 
immat.  that  actual  damage  caused  by  act  of  third  party,  466 

NEGOTIABLE    INSTRUMENTS.      (See     Cost-hook     and    Stann,     Comps.; 
Partner^ 

NEIGHBOUR.     (See  Airways ;   Auisauce;    Powers;  lioadways ;    Support; 
Surface;  User;  Water,) 
general  principles,  261,  262 

a  man  may  not  injui-e  his  neighbour,  262 
use  his  ppty.  as  he  pleases,  262 
ergo^  he  may  take  away  all  the  minerals  in  his  land,  262 
mines  and  surface,  when  differently  owned,  are  separate  tenements, 

with  all  incidents  of  separate  ownership,  42,  79, 80,  261 
same  principle  in  case  of  mines  and  laterally  adjoining  surface,  or 

two    laterally  adjoining  mineral  pro- 
perties, 261 
underlying  and  overlying  mineral  ppties., 
261 
meaning  of,  266 
user  of  surface  or  subsoil.    (See  Vser,) 

NBW  MINE  OR  QUARRY.    (See  Open  Mine  or  Quarry.) 
acquisition  of,  under  Statute  of  Limitations,  581,  582 
grant,  lies  in,  200 
land  tax,  probably  subject  to,  608 
parson  cannot  work,  except  for  repairs,  89,  9U.    (See  Parson.) 
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NEW   MINE  OR  QVAnBY--co7itinved. 

recovery  of  possession,  remedy  of,  maintainable  in  respect  of,  580 

even,  probably,  where  mine  separate  sub. -matter  of  actn.,  580 
succession  duty,  probably  subject  to,  614  n. 
ten.  for  life  unimpeachable  for  waste  may  open,  37 
how  far  may  lease,  37,  38,  160 

under  Settled  Estates  Act,  161 

NEW  SOOTH  WALES, 

payment  of  miners  according  to  amount  excavated  under  N.  S.  W.  Reg. 

Act  1896,  579  n. 
position  of  person  with  statutory  right  to  apply  for  lease  under  N.  S.  W. 

&c.  Act  1894,  579  n. 

NEW    ZEALAND, 

compensation  under  N.  Z.  Mining  Act,  579  n. 
operation  of  Gold  Fields  Act  in,  579  n, 

JVIOiT  COMPOS  MENTIS.    (See  Lunatic.) 

NON-EXCLUSIVE  LICENCE.    (See  Licence.) 

NON-METALLIC  MINERALS, 

jurisdiction  of  Stann.  Courts  as  to,  476 

NON-TEXTILE  FACTORY.    (See  Fact,  and  Work.  Act.) 

NON-USER, 

customary  right,  as  to,  584 

no  inference  of  abandonment  by,  in  case  of  mines,  582,  583 

surface  privileges,  as  to,  584 

NORTHUMBERLAND, 

obsolete  mining  customs  in,  578  n. 

NOTE,  PROMISSORY.    (See  CoH-hook  and  Stann,  Compi.;  Partner.) 

NOTICE.    (See  Special  Notice,) 

whether  notice  should  be  given  of  intention  to  withdraw  support,  298 

NOTICE  OF  ACCIDENTS  ACT  1906...721,  726—728,  add.  to  pp.  646,  647, 
679,  698,  718, 719 

NOTICES.  (See  Brine-Pumpinff  Act  1891;  Coal  Minei  Reg.  Acts;  Cm- 
veyayicivg  Sfc.  Act ;  Met.  Mhies  Beg.  Acts  ;  Bail,  and  Wat.  CI.  Acts; 
Settled  Land  Acts ;  Special  Bail.  a?id  Can,  Acts.) 

NOVA  SCOTIA, 

compensation  to  landowners  for  gold  mining  in,  579  n. 

Crown  lease  of  mines  in,  held  to  include  mmes  in  Cape  Breton,  579  n. 

right  to  gold  mines  in,  579  n. 

NUISANCE.    (See  Gas  CI,  Act ;  Public  Health  Act  1875 ;  Water.) 
acquiescence,  effect  of,  473 
a^nts,  caused  by,  indictment  for,  438 
brick-burning,  no  right  of,  if  nuisance  created,  470 

nuisance  by,  is  a  question  of  fact,  470 
cement  works,  471,  472 
chalk  works,  471,  472 
coke  ovens,  471,  472 
copper  works,  471,  472 
cost-book  member  when  liable  for,  519    • 
highway,  action  for  obstructing,  431 
highways,  brick-burning  near,  471 

calcining:  near,  473 

excavations  near,  412,  723.     (See  Quarry.) 

where  person  deviates  from  road  and  falls  into  quarry,  412 

sinking  pits  or  erecting  machinery  near,  401 
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injunction  in  general  to  restrain,  471 

form  of  injunction  and  undertakings,  471  n. 

limitation  of  distance,  472  n. 
not  when  damages  adequate  remedy,  471 
ironworks,  471,  472 
lessor  not  liable  when  lessee  commits,  471 

ooTitra  where  lessor  authorises,  472,  473 
licensor  liable  when  licence  revocable  and  licensee  commits,  471 

contra  when  licence  irrevocable,  471 
limeworks,  471,  472 

other  persons  not  complaining  immat.,  470 
proximity,  nuisance  is  not  a  question  of  mere,  470 
Public  Health  Act  1875,   brick^buming  not  necessarily  "noxious  or 
offensive  trade  &c."  within,  471 
immat.  on  right  to  injunction  that  remedy  under,  471 
provisions  of,  not  to  obstruct  working  of  mines,  or  smelting,  or 
calcining   puddling   or  rolling,  or  conversion   of  pig    into 
wrought  iron,  472 
extent  of  exemption,  472 

does  not  affect  common  law  liability,  472 
river,  obstructing  navigation  of,  438 
sentimental  grievances  not  sufficient  to  create,  472 
similar  nuisance  in  same  neighbourhood  immat.,  470 
substantial  inconvenience  and  material  discomfort  necessary  to  create,  471 
time  and  place  bein?  convenient  and  user  reasonable,  effect  of,  470,  471 
workmen  cause  public  nuisance,  person  whose,  indictable,  438 


OBSTRUCTIONS, 

right  of  mine  owner  to  remove,  where  necessary,  398,  399 
appropriation  thereof,  399,  400 

OCCUPATION  RENT.    (See  Co-otvner;  Mortgage.) 

OCCUPIER.     {9>Q&  Licence  ;  Hating.') 

may  give  notice  of  intention  to  work  under  Rail,  and  Wat.  CI.   Acts, 
335,  339,  360,  361 

OFFENCES.    (See  Coal  Mines  Reg,  Acts  ;  Met,  Mines  Beg,  Acts.) 

OFFICIAL  LIQUIDATOR,  477 

ONUS   OF   PROOF.    (See    Cojiy h older ;    Liviitathms,  Statutes  of;    Merton, 
Statute  of;  Mortgage;   Wastes,) 

OPEN  MINE  OR  QUARRY, 

corporeal  hereditament,  and  lies  in  grant,  200 

development,  if  made,  mines  intended  to  be  wtrked  thereby  are  open,  37 

dormant  mine  or  quarry,  39,  40 

where  working  stopped  for  advantage  of  estate,  39 

from  inability  to  work  at  profit,  40 
not  commenced  merely  because  it  would  not  then 
have  paid,  40 
inquiry  to  ascertain  fact,  40  n. 
form  of,  40  n. 
experimental  o[)enings,  38 

grant  of  lands  and  mines  when  some  veins  open  and  others  hidtUn,  2,  70 
intention,  facts  from  which,  may  be  gathered,  37 

question  in  every  case  one  of,  37 
lease  or  agreement  for  lease  may  constitute,  36,  64 
under  power,  37,  38,  64 

under  statut.  power  for  mere  administration  purposes,  38 
whether  reservation  of  royalty  or  dead  rent,  36 
lease,  power  of  ten.  for  life  to.     (f>ee  Lease ;  Life  or  Years,  T(n.  for; 

Settled  Extates  Act ;  Settled  Land  Acts.) 
Limitations,  acquisition  of,  under  Statute  of,  581 ,  582 
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new  and,  importance  of  distinction  between,  35 

in  what  cases  question  arises,  35,  36 
new  pit  or  shaft  or  breaking  on  same  seam  or  rock,  39 
seam  in  open  mine,  39,  64 

not  open  if  incapable  of  being  worked  by  old  shaft,  39 
shaft  for  working  different  mineral,  39 
inqairj  to  ascertain  fact,  39  n. 
form  of,  39  n. 
no  actual  openings,  36,  38 

intervening  strip,  separate  ownership  of,  37 
openings  in  other  parts  of  estate,  38 
parson  may  work,  89 
previous  general  dedication  for  profit  necessary  to  constitute,  36 

not  necessary  that  person  dedicating  be  author  of  settlement,  37 
profit  and  sale,  immat.  that  no  profit  made  if  dedication  for,  36 
recovery  of  possession,  remedy  of,  maintainable  in  respect  of,  580 

even  as  separate  subject>matter,  580 
restricted  purposes,  openings  for,  38,  39 
casual  permission,  38 

digging  of  gravel  by  surveyors  of  highways,  38,  39 
sales  of  produce,  effect  of,  36 
settlement,  dedication  prior  to,  37 

subsequently  to,  37,  38 
Succession  Duty,  how  assessed  for,  614  n. 
trespass,  openings  by  way  of,  39 
use  not  for  limited  purpose,  37 
working,  actual,  not  essential,  37 

by  ten.  for  life  without  impeach,  of  wa*te  will  constitute,  37 
ten.  in  tail,  37 
Workings.    (See  BUhop;  Copyholder;  Customary  Freeholder ;  Zifn  or 

Years,  TemtTit  for ;  Mortgage;  Parson;  Trustees.) 
wrongful  openings,  39 
e,g.  by  parson,  39 

OPEN  WORKINGS.    (See  Quarryifig.) 

OPENING  BIDDINGS, 

former  practice  of,  not  applicable  to  mines,  191  n. 

OPTION.    (See  Pre-emption.) 

ORDINARY.    (See  Bis/wp  ;  Parson,) 

ORE.    (See  Ore-rent;  TUhes.) 
meaning  of,  22 

in  Acts  relating  to  mines  royal,  20,  54 
in  Derbyshire  Acts,  558,  559 

ORE-RENT, 

analogous  to  money  and  devolves  on  remainderman,  258,  494 
reservatn.  of,  under  power  to  lease  at  best  and  most  approved  yearly 
rent,  175 

OUTSTROKE.    (See  Instroh^;  Pits,) 

lessee  may  not  pri.  far.  work  by,  216 

unless  also  lessee  of  shaft  and  communication  between  shaft  and 
boundary,  216 
meaning  of,  214,  215 
royalty,  reservation  of,  in  lease,  220,  221 

wayleave  rent  for  improper  working  by,  lessor  may  have  compensation 
by  way  of,  216 

OWNER, 

may  give  notice  of  intention  to  work  under  Rail,  or  Wat.  CI.  Acts,  335. 

38U,  3»)0 
meaning  of,  in  Brine-Pumping  Act,  381 

Coal  Mines  Reg.  Acts,  678,  679 
Met.  Mines  Reg.  Acts,  718,  719 
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OWNERSHIP.     (See  Property,) 

acts  of.    (See  Pre»umption  of  Property  or  Poxse^aion.') 

OXFORD.    (See  Univ.  and  Ml,  Estates  Act.) 


PARCELS, 

boundaries,  213 

construction  of,  in  grants,  20:1 

Inclosure  Acts,  204 
leases,  213 
evidence  as  to  language  of  miners,  228 

lease,  mines  may  be  included  in,  though  lessee  disentitled  to  work,  213 
mines,  whether  included,  204,  213 
plan,  213 

parcels  and,  difference  between,  213 

PARISH.     (Hee  Materials  for  Roads  ;  Pauper  Settlements  ;  Ratiiiy.') 

PARISH  COUNCIL, 

compulsory  purchase  by,  140  n. 
hiring  land  for  allotments,  182 

PARLIAMENT,  ACTS   OF.    (See  references  under  short  or  popular  titles. 
See  Table  of  Statutes.') 

PAROCHIAL  ASSESSMENT  ACT,  618 

PAROL.     (See  Cost-hook  S^c.  Comps.  ;  Fratids^  Statute  of;  Licence.) 

PARSON, 

account  probably  against,  by  patron  for  improper  workings,  90 

form  of,  90  n. 
Court  may  not  sanction  working  of  new  mines  &c.  by,  90 
Crown  may  if  necessary  have  injunction  against,  91- 
deprivation,  liability  to,  for  improper  workings,  91 
dilapidations,  no  action  against,  for,  91 
Eccles.  Comm.  may  have  injunction  against,  91 
glebe,  alienation  of,  90 

inheritance  in  abeyance,  when  glebe  lands  in,  89  n. 
injunction  against,  at  instance  of  patron,  91 
Metropolitan  may  if  necessary  have  injunction  against,  91 
mode  of  dealing  with  minerals  improperly  worked,  90 
new  ms.  or  qs.,  no  general  right  to  work,  89,  90.    (See  Oj)en  Mine  or 
Quarry.) 

consent  of  patron  or  patron  and  ordinary  will  not  authorise,  89,  90 

Court  cannot  authorise,  90 

law  formerly  doubtful,  90  n. 

Restraining  Acts,  effect  of,  90 
open  ms.  or  qs.,  right  to  work,  and  approp.  prod.,  89.    (See  02)en  Miiie  <Jt.) 
ordinary  may  have  injunction  against,  when  collusion,  91 
prohibition  against,  for  improper  workings,  91 
repairs,  right  to  dig  stones  for,  89 

sell  for  immediate,  89 
Restraining  Acts,  39,  89,  90,  177 
timber  cases,  analogy  of,  how  far  applicable,  90  n. 
waste,  parson  is  tenant  for  life  impeachable  of,  89 
who  may  take  steps  to  prevent  waste  by,  91 
wrongful  openings  by,  will  not  constitute  open  mine,  39 

PART  OWNER.     (See  Co-oicner ;  Partner,) 

PART  PERFORMANCE.    (See  Fratids,  Statute  of) 

PARTIES.    (See    Cost-book   and    Stann,    Comps. ;    Derbyshire   Rights  ^r, 
Ghntcestershire  Rights  ^c.) 
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PARTITION.     (See  Q)-ow?ier;  Partition  Act  it ;  Partner.) 
Kccies.  Leasing  Acts,  under,  147 
In  closure  Acts,  under,  156 
lunatic,  of  property  of,  12(5.    (See  LnnoUic.) 
minerals,  with  exception  of,  under  Trnstee  Act,  133,  134 
or  sale,  appointment  of  receiver  and  manager  in  action  seeking,  114 
tenant  for  life  may  have,  under  Settled  Land  Acts,  129 

and  may  separately  deal  with   sui-face  and  minerals  and  create 
restrictions  and  easements,  129,  130 
with  exception  of  minerals,  under   Trustee  Act   1893. ..133.  134.    (See 
Truatee  Act  1893.) 

PARTITION  ACTS, 

co-owner  may  have  sale  under,  137 

partner  in  working  may  also,  either  before  or  upon  dissolution,  137 

where  sale  directed  under,  mines  not  in  general  reserved,  137 

PARTNER.     (See  Comjumics ;    Co-omner ;    Cont-hoolt  ^'c,  Comps.  ;    Derbyshire 
liigJUi  SfC,  ;  Gloucestershire  Bights  Sfc.  ;  Tin'Oounding .) 
acceptor  of  negotiable  instrument,  liability  of,  125 
account,  action  for,  for  appropriation  beyond  share,  116,  118,  119 
acquiescence,  effect  of,  on  liability  for  negotiable  instruments,  12.> 
acts  and  conduct,  terms  of  partnership  may  be  implied  from,  184 
appropriate  more  than  share,  no  partner  entitled  to,  116,  118 
appropriation  disallowed,  extent  to  which,  116 
auction,  sale  by,  usually  directed  on  deci'ee  for  sale,  139 
banki'uptcy  of,  generally  dissolves  partnership,  252 

lien  of  partner  enforceable  against  trustee  in,  116,  121 
bid,  liberty  to  partner  to,  whether  sale  under  decree,  139,  139  n. 
bill  of  exchange,  manager  or  partner  cannot  pri.  fac.  bind  in  resp.  of, 

125 
borrowing  money,  doubtful  whether  managing  partner  can  bind  by, 

124,  125 
.  charity,  share  in  partnership  may  be  bequeathed  to,  258 
Conips.  Act  1862,  legality  of  mining  partnership  formed  before,  496 

since,  49(i 
conduct  of  sale  where  sale  under  decree,  139,  139  n. 
contribution  from  others,  partner  in  gen.  entitled  to,  in  case  of  loss. 

116,  120,  121 
credit,  manager  may  pri,  fac.  bind  by  necess.  or  usual  dealings  on, 

123,  124 
creditors,  co-owners  in  general  partners  as  regards,   116,   117.     (See 
Co-owner.) 
doubtful  whether  manager  can  bind  by  borrowing  from,  124 
damages  against  him  for  partnei*ship  act,  right  of,  to  contrib.  in  resp. 

of,  120 
deatli,  devolution  of  share  on,  257,  258 
delay,  effect  of,  in  applying  for  receiver  and  manager,  118 

enforcing  account  or  trust,  121 — 123.    (See  Delay.) 
devolution  of  share  of  partner  in  working  as  real  estate,  257,  258 

sometimes  doubtful  whether  co-ownership  not  ended  and  partner- 
ship substituted,  257 
test  for  solving  doubt,  267,  258 
d.  of  land  purchased  from  profits  of  ancil.  trade,  258 
share  of  partner  in  working  and  land  as  personalty,  258 
unless  where  intention  to  contrary,  258 
dissolution,  account  may  be  had  without  seeking,  116, 118,  119 
bankruptcy  generally  operates  as,  252 
death  generally  operates  as,  256 

contra  in  case  of  cost-book  mines,  252,  530 
receiver  and  manager,  117, 118 
transfer  of  share  by  partner  may  be  ground  for.  136 
law  prior  to  Partnership  Act,  1890...  186 
division,  right  to  have  expenses  deducted  before,  116,  120 
drawer  of  bill  of  exchange,  liability  of,  125 
exclusion  shown,  receiver  and  manager  appointed  where,  115,  117 
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foreclosure,  right  of  mortgagee  of,  to,  119 

impossibility  of  carrying  out  decree  for  sale,  139 

indorser  of  negotiable  instrument,  125 

infant  partner,  purchase  by  partner  of  share  of,  in  ptnrshp.  action. 

138 
interfere  with  others,  one  partner  must  not,  115 
interference  shown,  receiver  and  manager  appointed  where,  llo,  117 
lease,  duration  of  partnership  not  necessarily  co-extensive  with  dura- 
tion of ,  11 7  n. 
renewal  of,  by  partner  makes  him  a  trustee,  120 
leasehold  mine  or  quarry,  where  decree  for  sale  of,  and  lessor  refuses 

licence  to  assign,  139 
legality  of  mining  partnership,  490 

lien  on  debtor's  share  where  one  partner  becomes  indebted  to  other, 

116,  120,  121 
enforceable    against   mortgagee  or   trustee    in 
bankruptcy,  116,  121 
lunatic,  receiver  and  manager  not  appointed  on  application  of,  118 
maker  of  promissory  note,  liability  of,  125 
manager.     (See  Receiver  and  Manager,) 

managing  j)artner  cannot  pri.  fac.  bind  in  respect  of  negotiable  instru- 
ments, 125 
doubtful   whether,  can  bind  by  borrowing  money, 

124,  125 
may  have  right  of  indemnity  for  advances,  125 
may  pri.  fac.  bind  by  necessary  or  usual  dealings  on 
credit,  123,  124 
contra  where  goods  supplied  are  not  necessary, 
124 
money  advanced  by  partners  at  reciuest  of,  treated  as 
debts,  124 
and  carry  interest,  124,  125 
not  liable  to  advance  more  than  prudent  owner,  121 
mine  or  (juarry  belonging  to  one  partner  held  partnerahip  asset,  184 

separate  property,  1 84 
misconduct,  partner  not  entitleil  to  contribution  for  loss  due  to  per- 
sonal, 120 
mismanagement  shown,  receiver  and  manager  appointed  where,  117,  118 
mortgagee  and  partner,  position  of  person  who  is,  118 

in  possn.  and  partner,  query  how  pson.  should  acct.  who  is, 

118 
lien  of  partner  enforceable  against,  116,  121 
of  partner  may  have  account  and  foreclosure  against  others, 
119 
position  of,  in  other  respects,  119 
pre-emption,  effect  of  clause  of,  119,  120 
receiver  and  manager  against  ors.,  appointed  on 
application  of,  117 
negligence  of  partner,  liability  to  workman  for,  736  n. 

partner  not  entitled  to  contribution  for  loss  due  to  gross,  120 
negotiable  instruments,  manager  or  partner  cannot  ^>W.  fac,  bind  in 

respect  of,  125 
parties  to  action  for  account,  119 

by  mortgagee  to  realise  security  where  clause  of  pre- 
emption, 120 
partition,  ordinary  partner  not  entitled  to,  137 

partner  in  working  may  in  general  have,  137 
Partition  Acts,  partner  in  working  may  have  sale  under,  137.    (See 

Partition  Acts.) 
personalty,  share  of  ordinary  partner  pri,  fac.  devolves  as,  258 
plan  for  working,  receiver  and  manager  appointed  where  inability  to 

agree  on,  115, 117,  118 
private  contract,  where  sale  by,  under  decree  for  sale,  189 
promissory  note,  manager  or  partner  cannot  pri,  fac,  bind  in  respect  of, 
125 
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real  estate,  ehare  of  ordinary  partner,  when  deyolves  as,  258 

partner  in  working  devolves  as,  257 
receiver  and  manager,  when  appointed.    (See  Receiver  and  Manager.^ 
renewal  of  lease  by,  makes  him  a  trustee  for  other  partners,  120 
,  immat.  that  partnerehip  at  will,  120 

or  that  lessor  would  not  have  renewed  to  others,  120 
partner  communicated  intention  to  others,  120 
form  of  declaration  and  inquiry,  120  n. 
sale  in  case  of  ordinary  partnership, 

partner  may  have,  in  action  for  dissolution  and  accounts,  137 

alterations  in  working  sometimes  authorised  when  decree  for, 

139 
impossibility  of  selling,  consequences  of,  139 
mcxle  of  sale,  139 
time  of  sale,  138,  139 

inquiry  as  to  time  and  mode,  138 

form  of,  138  n. 
not  immediately  after  judgment,  as  of  right,  138 
sometimes  directed  on   interloc.  application  before   judg- 
ment, 139 
and  even  before  dissolution  to  prevent  total  loss.  139 
sometimes  reserved  until  accounts  taken,  138,  139 
partner  whether  at  will  or  for  term  may  sell  his  share,  136 
sale  in  case  of  partnership  in  working, 

Partition  'Acts,  under,  137.     (See  Partition  Acti.) 
partner  whether  at  will  or  for  term  may  sell  his  share,  135.  VM\ 
sometimes,  instead  of  partition,  137 
trade,  mines  a  species  of,  117 

transfer  his  share,  any  partner  at  will  may,  135,  136 

for  term  may,  136 
effect  of  transfer,  136 
trespass  of  minerals  by  partner,  liability  for,  586 

joint  liability,  686,  687 
valuation,  contract  may  entitle  partners  to  purchase  partner's  share  at. 
137,  138 
immat.  that  partnership  dissolved  by  bankruptcy  of  that  partner,  138 
will  only,  presumption  that  partnerehip  is  at,  117  n. 
work  his  own  share,  partner  must  not  send  down  separate  set  of  miners 

to,  115 
in  a  practicable  way,  any  partner  may,  116,  117 

PARTNERSHIP, 

company  working  within  and  subject  to  stann.  jurisd.  is  not,  496 
cost-book  comp.,  action  by  and  against,  in  partnership  name,  500 

PATRON.     (See  Parson.) 

PAUPER  SETTLEMENT, 

coal  mine  is  land,  doubtful  whether,  so  as  to  enable  occupation  to 

confer  settlement,  34,  626 
rented,  at  what  it  should  be,  if  it  is,  626 
turf  and  stone,  pauper  freeholder  entitled  to  dig,  not  irremoveable,  626 

PAYMENT.     (See  Contract.) 

PEAK   FOREST.    (See  Derhyshire  Rights  ^c.) 

'^PEE,"  574 

PENAL   SERVITUDE, 

for  malicious  injuries,  603 — 607 

PENALTIES.    (See  Coal  Mines  Reg.  Acth     Malicious  Injuries;  Met.  Mines 
Reg.  Acts.') 

PENKNETH,  50 
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PBNLYNE,  50 

PENMAYNE,  50 

PENNSYLVANIA, 

law  of,  as  to  water  rights,  454  n. 

PEPPERCORN  RENT 

by  way  of  mortgage,  when  authorised,  175 
Settled  Estates  Act,  ia  leases  under,  162,  166 

PERISHABLE.    (See  Speculative  4'c.) 

PERPETUITY.    (See  OfntracQ 

covenant  to  pay  rent-charge  on  minerals  raised  may  not  be  void  as  a,  205 

PERSONAL  ESTATE.    (^See  Cbnve^rnon ;  Devolutian ;  Tin-bounding.) 

PETITION.    (See  Winding  Up  4'c.') 

PETITION  OF  RIGHT 

against  grants  of  gales,  552,  553 

PHOSPHATE  MINE, 

owner  of,  whether  trader  within  Irish  Bankruptcy  Act,  254 

PILLARS, 

covenant  not  to  remove  without  consent,  230,  231 

to  leave,  230 
effect  of  exception  of,  from  covenant  to  work,  325 
measure  of  damages  for  breach  of  covenant  to  leave,  231,  591,  592 

consequential  damage,  231 
mortgagee  who  is  also  lessee  must  account  for  breach  of  covenant  to 
leave,  95 

PIPES.    (See  Gas  Mains  and  Pipes.) 

PIT-BANKS, 

employment  of  women  young  persons  and  children  in,  629,  696.  729 
meaning  of,  in  Fact,  and  Work.  Act,  629,  729 

PITCH, 

a  mineral,  10 

abstraction  of,  without  entry,  remedy  for,  586 

support  given  by,  265,  266 

'•  PITCH,"  492,  493 

PITS.    (See  Fences ;  Instroke ;  Outstroke ;  Qtiany.) 

compensation  for  expense  of  sinking,  under  Rail,  or  Wat.  CI.  Acts,  352 

■  right  to  sink,  under  Lands  CI.  Act,  214 
covenant  to  sink  where  no  minerals  or  none  worth  getting,  223 
covenants,  lessee  bound  to  sink,  if  he,  223 

immat.  that  performance  involves  useless  expense,  223 
highways,  sinking  pits  near,  a  nuisance,  401 

penalty  on,  unless  screened,  401 
Income  Tax,  when  allowance  for  cost  of  sinking,  612 
lessee  not  pn.fac.  bound  to  sink,  222 

immat.  that  at  date  of  lease  lessee  not  owner  of  adjng.  mine,  222 
by  not  sinking  future  profit,  working  impossible,  223 
mine  exposed  to  peril  from  water,  222 
mineral  will  be  wasted,  222 
lessee  covenanted  not  to  sink  except  in  partic.  pts.,  222 

to  work  in  "workmanlike  manner," 
222 
regularly  &c.,  222 
empowered  to  sink,  222 

M.M.  53 
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leasee  not  pf-i.  fac,  bound  to  sink, 

immat.  that  payment    of   dead    rent  postponed  to  giye  time   for 
winning,  222 
right  of  entry  reserved,  and  no  entry  possible  without 

pit,  222,  223 
sinking  of  pits  merely  contemplated,  222 
whether  bound  to  sink,  under  covenant  to  work,  222,  223 
where  no  other  mode  of  working  possible,  223 
liberty  to  sink,  creates  interest  in  land,  214 

runs  with  land,  214 
malicious  injuries  to,  604,  605 

measure  of  damages  for  non-performance  of  covenant  to  sink,  223 
mine  owner,  when  entitled  to  enter  on  surface  and  sink,  396  et  jteq. 
outstroke,  lessee  not  bound  to  sink,  where  he  may  work  by,  223 

"PITS   AND  VEINS," 

construction  of  devise  of,  2,  3.  3  n. 

PLANS.    (See  Brlnp-Pumping  Act  1891 ;  Coal  Mines  Reg.  Acts ;  Glovcester- 
shire  Rights  <^'c. ;  Leaw ;  Met.  Mines  Reg.  Acts ;  Parcels.) 

PLANT.     (See  Fixtures;  Income  Tax.) 

"PLEASURE    DOLE,"  494  n. 

PLUMBAGO, 

a  metallic  mineral  In  Stann.  Acts,  476  n. 

POLLUTING  WATER.    (See  Water  (Jouling).) 

POOR.     (See  Pauper  Settlement ;  Rating.) 

POOR  RATE  ACT  (43  El.  c.  2), 

"  land  '*  under,  does  not  include  mines,  34 

PORCELAIN   CLAY 
a  mineral,  10 

PORTS 

and  havens  of  Cornwall  and  Devon,  protection  of,  489,  493 

POSSESSION.  (See  Adverse  Possession;  Containing  Chamber;  Contract; 
Cvpy holder ;  Customary  Freeholder;  Life  or  Years^  Tenant  for; 
Limitations^  Statutes  of;  Presumption  of  Property  or  Potueseion ; 
Recorery  of  Possession ;  Ttn-boiinding ;  117//,  Tenant  at;  Year  to  Year, 
Tenant  from;   Tears  ^  Tenant  for.) 

POWER, 

ten.  for  life  may  receive  rents  and  royalties  of  lease  under,  64 

POWERS, 

leases  and  licences.  (See  Bishop;  Charitable  Trusts  Acts;  Crown; 
Bean  and  Chapter;  Buke  of  Cornwall;  Eccles.  Lea^ng  Acts; 
Greemcich  Hospital  Act;  Ireland;  Life  or  Years^  Tenant  for ; 
Materials  for  Roads ;  Parson ;  Settled  Estates  Act ;  Settled  Land  Act*  ; 
Simple,  Tenant  in  Fee ;  Taily  Tenant  in;  Trustees;  Univ.  and  Coll. 
Estates  Act.) 
sales,  purchases,  enfranchisements,  partitions,  exchanges,  and  inclosurea. 
(See  Co-owner;  Crown;  Bnhe  of  Cornwall;  Eccles,  Leasing  Act*  ; 
Enfranchisement;  Inclosure  Acts ;  Lands  CI.  Cons,  Act ;  MateriaU  for 
Roads  ;  Mortgage ;  Partner;  Public  Health  Act  1875  ;  Puh.  Health 
S>e.  ActU^^\  Rail  and  Wat.  CI.  Acts  ;  Settled  Estates  Act ;  SeUled 
Lund  Acts  ;  Simple,  Tenant  in  Fee  ;  Special  Rail,  and  Can.  Acts  ; 
Tail,  Tenant  in  ;  Ti-ustee  Act  1893  ;  Trustees.) 
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PRE-EMPTION, 

clause  of,  in  partnership  instrument,  119,  120 

covenant  giving  right  of,  184,  185 

of  base  metals  intermixed  with  mines  royal,  right  of  Crown  to,  53,  54 

of  tin  in  Cornwall,  right  of  Crown  to,  495  n. 

PRE-HISTORIC   BOAT, 

embedded  in  soil  not  a  mineral,  11,  12 

PRESCRIPTION.    (See  LimUations,  Statvtes  of.) 
custom  and,  difference  between,  98  n. 

presumption  as  to  ownerahip  of  mines  where  surface  acquired  by,  41 
Roadway,  right  of 

alteration  of  character  of  dominant  tenement,  effect  of,  where,  430, 431 
immemorial,  acquisition  by  enjoyment  from  time,  418 
kind,  user  of  particular,  may  justify  user  of  other  less  onerous,  430 

not  justify  user  of  other  more  onerous,  430 
purpose,  user  for  partic,  may  justify  user  for  other  less  onerous,  430 

not  justify  user  for  other  more  onerous,  430 
right,  acquisition  under  Prescript.  Act  by  enjoyment  as  of,  418 
twenty  years,  acquisition  by  enjoyment  for,  4i8 
soil,  claim  to  pt.  of,  not  sustainable  by,  101  n.,  584,  585 
Support,  right  of, 

acquisition  of,  for  land  in  non-natural  state,  291 — 294 
concealment,  claimant  of  right  must  not  be  guilty  of,  291,  292 
copyholds  and  freeholds,  no  difference  between,  as  to  exclusion  of, 

284,  285 
deception,  claimant  of  right  must  not  be  guilty  of,  291,  292 
dissent  from  enjoyment  not  sufficient  to  prevent  acquisition  of,  292, 

293 
excluded  right  by  prescription,  probably  impossible  to  acquire,  283 
exclusion  of,  by  prescription,  284 
granting,  servient  owner  must  be  capable  of,  291 
knowledge  by  servient  owner  of  alterations  being  made  necessary,  291 

their  extent  or  details   not   neces- 
sary, 291 
legal  memory,  acquisition  by  enjoyment  since,  291 

evidence  that  non-natural  state  had  later  origin  immat.,  291 
negligence,  nee.  that  claimant  should  have  acted  without,  293 
passive  easement,   query  whether  right   for    land  in  non-natural 

state,  a,  292,  293 
physical  intitirruption  necessary  to  prevent  acquisition  of,  293 
Pub.  Health  Am.  Act  1883,  rights  already  acquired  not  affected  by. 

343 
reasonably,  necessary  that  claimant  should  have  acted,  294 
twenty  years,  acquisition  by  enjoyment  for,  291 

not  where  position  of  parties  regulated  by  statute,  316,  317,  329, 
349,  379 
surface  of  wastes,  lord  of  manor  may  by,  dig  pits  and  deposit  rubbish  on, 

112 
Water,  rights  of — escape, 

query  as  to  right  by,  to  protection  against  escape  of  water,  466 
Water,  rights  of — fouling 

right  to  foul  water  may  be  acquired  by  prescription  at  common  law, 

449 
under  Prescription  Act,  449, 
450 
Water,  rights  of — using  and  abstracting.    (See  Water.) 

artificial  watercourse,  acquisition  by  prescription  of  rights  in,  443 — 

448 
contingent  rights  of  third  persons  to  divert,  not  sufficient  to  prevent 

acquisition,  444 
freeholder,  not  necessary  that  claimant  of  right  should  be,  444 
intermediate  owner,  effect  of  abstraction  and  detention  by,  446 

diversion  by,  446,  447 
inteiTuption  in  enjoyment,  acquiescence  in,  439 

58—2 
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PRESCRIPTION— con^inw/*^. 

Water,  rights  of — using  and  abstracting, 

lessee  or  licensee  may  have  right  in  respect  of  artif.  watercourse. 

444,  445 
natural  surface  water,  acquisition  by  prescription  of  right  to  use 

abstract  or  divert,  439 
either  at  common  law  or  under  Prescription 
Act,  439 
occupier  may  have  right  in  respect  of  artificial  watercourse,  444 

.  where  right  to  search  for  minerals  not  in  occupation,  444. 
445 
penned  back  under  previous  easement,  easement  as  to  water,  439 
pi'ecarious,  enjoyment  by  prescription  must  not  be,  445 
discharge  from  property  for  convenience  of  owner,  445 
diversion  by  agent  of  person  in  whose  property  flow  begins, 

445,  446 
intermediate  bwner,  446,  447 
person  in  whose  property  flow  begins,  445,  446 
licence,  precariousness  of  eujoyt.  of  watercourse  made  under, 
448 
right  for  twenty  years,  enjoyment  by  prescription  must  be  as  of,  439, 

445 
surface  water,  acquisition  by  prescription  of  rights  as  to  natural, 

439 
tin-bounders  and  diversion  by  intermediate  owner,  447 
effect  of  contingent  rights  of,  444 
user  by,  enuring  for  benefit  of  landowner,  444 
tn,  clajfi^  or  precario^  enjoyment  by  prescription  must  not  be.  445 
Workings, 

abandonment  of  right  of  profit  a  prendre  by  building,  101 

coal,  claim  by  prescription  to  take,  in  land  of  other  person  good,  100, 

101 
commoner  not  entitled  to  what   other   person   digs,  though    no 

commoner,  103 
copyhold,  lord  of  manor  may  be  p.  work  in,  making  compensation, 

110 
copyholder  cannot  by  prescription  claim  pr.  a  prendre  in  waste,  98, 

99,  103 
but  disability  confined  to  waste  of  particular  manor, 
103 
right  of,  to  work  new  ms.  not  affected  by  Prescr.  Act,  105 
ergOy  where  existence  of  custom  inferable  not  necessary  to  show 
enjoyment  for  thirty  years.  105 
County  Court,  jurisdiction  to  restrain  infringement  of  right  of  prof. 

apr.^  101 
Crown  quarries  may  not  by  prescription  be  galed  without  accounting 

to  Crown  for  produce,  102  ^ 

custom,  why  profit  a  prendre  claimable  by  prescrip.  but  not  by, 

101 
evidence  of  reputation  prob.  not  admissible  as  to  digging  in  waste,  i 

103 
user  as  to  particular  part  necessary  to  support  right  to 
dig  out  of  that  part,  102 
indefinite  claim  by  owner  of  brick  kiln  to  take  clay  bed,  102 
inhabitants  cannot  by  prescription  take  stones  for  repair  of  high- 
ways, 102 
injunction,  infringement  of  right  of  profit  a  prendre  restrainable  by, 

101 
long  exercise  of  right  by.  Court  will  try  to  find  legal  origin  where, 

101 
manor,  claim  by  freeholders  of,  to  take  turf  or  gravel  from  waste, 

101 
parties  to  action  to  restrain  infringement  of  right  of  prof,  a  pr,,  101 
Prescription  Act,  profit  A    prendre  not  sustainable  by  custom  or 

prescription  is  not  sustainable  under,  103 
profit  a  prendre  generally  claimable  by  prescription,  100 
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PRESCRIPTION— c<m««««i. 
Working, 

restriction,  profit  a  prendre  not  claimable  by  proBcription  without, 
101,102 
immaterial  that  evidence  of  user  is  strong,  102 
sand  &c.,  claim  by  freeholders  by  prescription  to  take,  from  fore- 
shore, 101  n. 
stones,  claim  by  prescription  to  take,  in  land  of  other  person  good, 

100, 101,  101  n. 
turbary,  ancient  common  of,  must  be  claimed  for  ancient  buildings, 

and  to  be  spent  there,  101, 102 
turf,  claim  by  prescription  to  take,  in  land  of  other  person  good,  100, 
101 
larger  right  by  p.  to  cut,  may  be  shown  than  com.  of  turb.,  102 

PRESCRIPTION  ACT.    (See  PrescHptim,') 
8.  2  in  extemoj  104  n.,  292  n. 

"PRESERVATION"  OF  PROPERTY, 

motion  to  restrain  lessee  from  ceasing  to  pump  is  motion  for,  under 
Judicature  rules,  191,  192 

PRESUMPTION 

of  payment  of  compensation,  333 

remedies  for  trespass,  where  property  rests  on  legal,  588 

PRESUMPTION  OF  PROPERTY  OR  POSSESSION.     (See  Property.) 

adverse,  possession  is,  where  it  would  enable  trespass  to  be  maintained 

against  stranger,  57 
agreement  as  to  whole,  if  enforceable,  with  physical  possession  of  part,  is 

constructive  possession  of  whole,  60 
custom,  alleged,  acts  of  ownership  evidence  as  to,  59,  60 

contra  where  custom  incapable  of  legal  foundation,  60 
factors  to  be  considered  in  making,  59 

grant,  actual  possession  of  one  seam  may  be  constructive  possession  of 
others  comprised  in  same,  57 
but  not  of  seams  outside,  57 
infant  lessee,  effect  of  adoption  of  lease  by,  68 
licensee  of  whole  mine  who  enters  on  part  rateable  only  as  to  part,  60, 621 

what  may  be  taking  of  possession  by,  246 
single  and  undivided  piece  of  land,  acts  of  taking  minerals  from  parts  of, 
raise  presumption  as  to  whole,  56 
contra  where  land  not  single  and  undivided  piece,  57 
submarine  mines,  59 
sufficient  to  raise,  acts,  58,  59 
tin-bounds,  rightful  possession  of  one  mine  within,  is  sufficient  possession 

of  all,  57 
underlying  seams,  title  acquired  by  lapse  of  time  to  one  seam  does  not  of 

itself  raise  presumption  of  possession  of  all,  58 
when  will  be  made,  generally,  56,  57 

not  be  made,  generally,  57,  58 
wrongdoer,  may  be  made  in  favour  of,  56,  57 

wrongful,  where  entry  into  possession,  title  in  geneml  only  acquired  as  to 
part  of  which  actual  physical  possession  taken,  57,  58 

PRINCIPAL  AND  AGENT.    (See  CoH-book  Jjro.  Comp$,;  Partner.) 

PRIVY  COUNCIL, 

decisions  of,  as  to  mining  rights  in  Colonies,  579  n. 

PROCLAMATIONS.    (See  Tifi-houfiding.) 

"PRODUCE  OF  MINES," 
meaning  of,  23 

PRODUCTION  OF  DOCUMENTS, 

cost-book  companies,  498  n.,  503,  517  n.    (See  CoH-book  <Jt.  Compt.) 
in  cases  as  to  boundaries,  581  n.,  598 


888  INDEX. 

PROFIT  A  PRENDRE.     (See   Custom;   Lott   Qrawb;  Preieription;    It«- 
bouTiding,^ 

PROHIBITION.    (See  Bishop;  Parson.) 

PROMISSORY  NOTE.     (See  Cott-book  4'c,  Gmps, ;  PaHner,) 

PROMOTERS  OF  COMPANY.    (See  Cost-book  S^e.  Comps.) 

PROOF.    (See  Evidence.) 

PROPER  AND  WORKMANLIKE  MANNER.    (See  Lease.) 

PROPERTY.    (See  Containing  Chamber;  Copyholder;  CuMoHiary  Freeholder , 
Derbyshire  Rights  ^c, ;  Enfranchisement ;  Gloucestershire  Rights  ^e. , 
Highways;  Inclosures ;   Life  or    Years,    Tenant  for;  Man,  Isle  of; 
Presumption  of  Property  or  Possession;   Rail,  and   Wat,   CI.  Acts; 
Rivers;  Roadways;  Royal  Minen;  Sea;  Sea-shore;  Simple^  Tenant  in 
Fee ;  Special  Rati,  and  Can.  Acts ;  Waste ;   Waterworks  ;  Will,  Tenant 
at;  Year  to  Year,  Tena7ttfrom;   Years,  Tenant  for.) 
admissibility  in  evidence  of  statement  as  to  ownership  of  surface,  41 
Cotiveyancing  Act,  enlargement  of  term  into  fee  under,  41 
different  ownership  of  different  strata,  42,  261 

where,  separate  tenements  with  all  incidents  of  separate 
ownership,  42,  261 
gold  or  silver  mines.    (See  Royal  Mines.) 
Land  Transfer  Act,  provisions  of,  as  to  mines  &c.    (See  Land  Transfer 

Act  3^c.) 
presumption  of  ownership  rebuttable,  42 
Act  of  Parliament,  42 
evidence  of  long  separate  enjoyment,  42 
instrument  of  severance,  42 
remedies,  where  right  of,  in  abstracted  minerals,  587,  588 
surface  owner  of,  entitled  pri.  fac.  to  all  beneath  except  gold  or  silver 
mines,  41 
immat.  that  surface  acquired  by  prescription,  41 
ownership  of,  not  presumed  from  ownership  of  mines,  41 

PROSECUTIONS.    (See  Coal  Mines  Reg.  Acts  ;  Met.  Mines  Reg.  Act4.) 

PROSPECTUS.    (See  Cost-booh  and  Stann.  C^mj}s.) 

PUBLIC  GOOD, 

custom  held  valid  as  being  for,  100,  100  n. 

PUBLIC  HEALTH  ACT,  1875.    (See  Nuisance ;  Support;  Water.) 
arbitration  proper  mode  of  recovering  compensation  under,  319 
implied  grant  of  right  of  support  for  sewers  under,  314,  315 
purchase  mines  under,  local  authority  may,  140 
street  under,  does  not  cairy  ownership  of  mines,  202 
support,  compensation  for,  314,  315,  319 
implied  grant  of,  for  sewers,  314,  315 

whether  extends  to  lateral  support,  332 
recovery  of  compensation,  319 
unfenced  quarry  may  be  a  nuisance  within,  723 

shaft  or  side  entrance  may  be  a  nuisance  within,  648,  699,  700 

PUBLIC  HEALTH  ACT,  1876  (SUPPORT  OF   SEWERS)  AMENDMENT 
ACT,  1883.    (See  Rail,  and  Wat.  CI.  Acts.) 
Act  in  ewtefiso^  341 — 343 
common  law  liability  not  destroyed  by,  464 

immat.  that  actual  damage  caused  by  act  of  third  party,  465 
compensation  for  support,  how  payable,  342 
compromise,  power  to,  342 
general  effect,  377,  378 
negligent  construction  of  works,  464,  465 
'  person,"  meaning  of,  341 
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PUBLIC  HEALTH  ACT,   1875  (SUPPORT   0^  SEWERS)  AMENDMENT 
ACT,  ISSS—mntinued, 
plans  of  existing  sanitary  woiks,  342 

deposit  of,  condition  precedent  to  obtaining  damage  for  subsidence, 
378 
reason  for  passing,  315  n.,  377 

retrospective  effect  of,  as  regards  support,  341,  343,  378 
reversioner,  doubtful  whether  any  remedy  given  to,  379 
"  Sanitary  Act,"  meaning  of,  341,  377 
sanitary  authority  may  purchase  miaes  under,  184 
"  sanitary  work,"  meaning  of,  341 

existing,  application  of  Act  to,  341,  378 
saving  provisions,  343,  378,  379 
scope  or  Act,  377 
sewage  drainage  lighting  water  supply,  applies  to  works  for,  315  n.,  341, 

377 
short  title,  341 
support, 

implied  grant  of,  negatived,  342,  343,  377, 378 

retrospectively,  341—343,  378 
limitation  of  rights  of,  under  other  sanitary  Acts,  342,  343 
meaning  of,  341 
power  to  define  extent  of  support  required,  342,  378 

notice  may  extend  to  mines  outside  forty  yards,  342,  378 
reversioner,  whether  can  obtain  compensation,  379 
rights  of,  already  acquired  not  affected,  343,  378,  379 
twenty  years,  enjoyment  for  immaterial,  379 
title  of,  ill  chosen,  377 
Wat.  CI.  Act,  is  an  adaptation  of,  334 

how  far  modified,  378,  379 
mining  sections  of,  incorpoiated,  44,  141,  341,  342 

immat.  whether  work  on  land  of  local  authority,  342 
works  improperly  constructed  or  maintained,  464, 465.    (See  Negliffence,') 

PUBLICATION.    (See  Cktal  Mines  Reg,  Acts;  Met,  Mines  Beg,  AcU.) 

PUMP, 

motion  to  restrain  from  ceasing  to,  191, 192 

PUNISHMENTS.      (See    Coal  Mines  Reg,  Act*;  Malicious  Ir^uries;    Met, 
Mines  Reg,  Acts.') 

PURCHASE.    (See   Compulsory  Purchase;  Contract ;  Lands  CI.  Cotie,  Act; 

Parcels;  Purchaser ;  Special  Rail,  and  Can,  Acts;  Rail,  and  Wat, 

CI,  Acts,) 
compulsory  powers,  without  reference  to,  202,  203 
for  specific  purpose,  effect  of,  exception  of  minerals  where,  203, 204 
quantum  of,  where  mines  excepted,  203 

PURCHASER,    i^e^  Purchase  ;  Vendor.) 

injunction  against,  if  in  possession  and  working  and  lessening  security, 

96 
liability  for  subsidence  from  vendor's  workings,  390  n. 
working  before  conveyance  may  be  ordered  to  pay  money  into  Court, 

95,  191 

PURSER     (See  Cost-Book  J^-c.  Comps. ;  Rating.) 

PURSER'S  SUITS.    (See  Cost-Book  ifc,  Comps.;  Stannary  Courts.) 

QUARRIES  ACT,  1894...724,  725.    (See  Quarry.) 

QUARRY.     (See  Quarrying  ;  Rail,  and  Wat.  CI.  Acts.) 
definition  of,  in  Fact,  and  Work.  Act,  1878...729 
definitions,  non-statutory,  of,  4 

statutory,  8  n. 
derivation  of,  4 
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QVARUY—nmtinved, 

fencing,  under  Quarry  (Fencing)  Act,  723 
gravel,  a  mineral  within  Quarries  Act,  724 
Income  Tax  Act,  meaning  of.  in,  6,  7,  609 

how  assessed  to,  608—610 
indictment  for  throwing  rubbish  from,  into  river,  438 
mine  and,  distinction  between,  4,  5 
illustrations,  5,  6 

mode  of  working  generally  conclusive,  4 
exceptions,  6 
primary  sense  of,  implies  surface  working,  4 
Quarries  Act  1894,  meaning  in,  724 
QuariT  ((fencing)  Act,  meaning  in,  723 
rateability  of,  614—617.    (See  Rating.) 
regulation  of,  under  Quarries  Act  1894... 724,  725 
commencement  of  Act,  725 

Fact,  and  Work.  Act,  application  of,  725,  725  n.,  729 
Isle  of  Man,  724,  725 

inspectors  of  met.  mines  are  inspectors  of  quarries,  724 
appointment  of,  in  Wales  and  Monmouthshire,  724 
powers  of  inspectors  under  Fact,  and  Work.  Act  transferred  to. 
724,  725  n. 
Met.  Mines  Acts,  application  of,  724, 725 
short  title  of  Act,  725 
what  quarries  are  within  Act,  724 
young  persons,  employment  of,  725 
sand,  a  mineral  within  Quarries  Act,  724 
secondary  senses  of,  6 
severed  quarries,  communications  between,  under  Rail,  and   Wat.  01. 

Acts,  414, 416.     (See  Buil.  and  Wat.  CI.  AcU.) 
slag  not  a  mineral  within,  724 

place  of  deposit  of,  not  a  quarry  within,  724 
slate,  owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  255 
space  created  by  working,  probably  wide  enough  to  include,  8 
stone,  owner  of,  whether  trader  within  Bankruptcy  Act,'  254 
surface,  not  included  in,  33 

working,  generally  implies,  4,  5 
unfenced,  may  be  a  nuisance,  412,  723 

person  deviating  from  the  road  and  falling  into,  412 
user  of,  for  transport  ventilation  and  drainage.     (See  Utter.') 
vacuum  after  working,  probably  wide  enough  to  include,  8 

QUARRY  AWARD,  538  n. 

QUARRY  (FENCING)  ACT,  723.     (See  Quarry.) 

QUARRY  GALES.    (See  GloucMtershxre  Rights  4'c.) 

QUARRYING.    (See  Quurry.) 

compensation  for,  effect  of  provision  as  to,  410,  411 
creates  simple  contract  debt,  411 
runs  with  the  land,  411 
damages  for,  how  dealt  with  where  surface  settled,  411 
foundations  for  buildings,  right  to  dig,  and  use  materials,  204.  400.    (See 

Buildings^ 
injunction  to  restrain,  410 

form  of,  41  In. 
no  right  oi^pri.fa4!.  where  mines  severed  from  surface,  409, 410 

right  only  obtained  by  clear  language,  410 
Rail,  and  Wat.  CI.  Acts,  under,  412—416.    (See  Rail.  4"  Wat.  CI.  J^e. 

Acts.) 
what  words  sufficient  to  authorise,  410,  411 

QUARTER-CORD,  667  n. 
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QUEEN.    (See  Crown.) 

QUEENSLAND, 

mining  rights  in,  579  n. 

iiUICQVIB  PLANTATUR  SOLO  SOLO  CEBIT, 

non-application  of  maxim  to  Derbyshire  custom,  572 

QUIET  ENJOYMENT.    (SeeZe««#?;  TitU.) 

QUO  WARRANTO, 

proceedings  in,  against  person  wrongfully  claiming  to  be  free  miner,  539  n. 


ftAILWAY.    (SeeX«n<f/f  CU  Cawt.  Act;  Rail,  and  Wat.  CI.  AcU ;  Roadways  ; 
Support;  2>e»pas8.) 
Brine- Pumping  Act,  when  rail.  co.  can  obtain  compensation  under,  384 
comp.  cannot  7;/*i.  fac.  work  mines,  96 

may  temporarily,  if  intend  ultimately  to  use  lands,  96,  144 
purchase  of  minerals  by,  after  expiration  of  statutory  power,  add. 
to  p.  142 
ownership  ad  medium  JUum,  no  presumption  of,  add.  to  p.  43. 
right  to  lay  down,  to  carry  away  minerals,  398 

RAILWAYS   AND  WATERWORKS   CLAUSES    CONSOLIDATION  ACTS. 
(^^ee Lands  Cl.^^c.Aot;  Quarries;  Railway;  Support,") 
sections  in  exttnso — 

Rail.  a.  Act,  ss.  6  &  77— 85... 334— 337 
Wat.  CI.  Act,  ss.  6  &  18— 27... 337   -341 
accommodation  works,  465 

mine  owner  cannot  compel,  465.    (See  under  this  title,  niaterials.) 
adjacent  clay  sand  or  gravel,  power  to  work,  353 

mines,  how  far  mining  provisions  apply  to,  355 
airways  between  severed  mines,  336,  340,  469.    (See,  under  this  title, 

communications, ) 
arbitration  as  to  compensation  for  not  working,  369 

for  severance,  336,  340,  341 
mandamus  to  take  up  award,  369 
authorities  on  one  Act,  application  of,  to  other,  334 
^^  beneficial  working,"  meaning  of,  414 

clay  sand  or  gravel,  included  in  conveyance  to  comp.,  25,  30 — 33,  141, 

203,  204,  353,  415,  416 
may  be  expressly  excepted,  416 
when  forming  lower  soil  may  be  within 
statutory  exception,  32,  353 
laterally  adjoining,  power  to  work,  353 
notice  of  intention  to  work  where  expressly  ex- 
cepted from  conveyance  to  comp.,  355 
power  to  take,  for  construction  of  works,  110,  111 
right  to  dig,  where  expressly  excepted  from  con- 
veyance and  compensation  refused,  416 
"code,"  ss.  77  to  85  of  Rail.  CI.  Act,  and  ss.  18  to  27  of  Wat.  CI.  Act, 
always  called  the,  333 
application  of,  general,  353 — 360 

where  sale  voluntary,  354 
principle  of  the  code,  343 — 349 

s.  77  of  Rail.  CI.  Act,  and  s.  18  of  Wat.  CI.  Act,  effect  of,  348,  344 
sections,  under  which,  compensation  claimable,  349 
common  law  liability  for  injury  to  mines,  not  excluded  by  Wat.  CI.  Act, 
341,  .376,  377,  464 
contra  under  Rail.  CI.  Act,  376 
communications  between  severed  mines,  336,  340,  369 — 372,  428,  455 

severed  quarries,  413,  414,  416 
cross  railway  &c.,  no  power  to,  370,  416 

immat.  that  surface  working  necessary,  370 
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— continued, 
communications  between  severed  mines  and  quarries, 
dimensions  of,  336,  340,  370 
may  not  injure  comp.'s  works,  336,  340,  370 
mines  must  lie  on  both  sides  of  railway  &c.,  370,  371 

not  where  intervening  strip,  371 
notw.  that  mines  outside  ''  prescribed  distance,"  358,  370 
under  railway  &c.,  must  be,  370,  414 
surface,  compensation  for  injary  to,  under  Rail.  CI.  Act,  336,  370 

none  under  Wat.  CI.  Act,  370 
way  of  necessity,  371,  372 
compensation  for  "  apprehended  injury  "  under  Wat.  CI.  Act,  340,  341, 

351,  372  n. 
for   communications   between  severed  mines,  to  surface 

owner,  336,  370 
for  land  injuriously  affected,  334,  337,  350—352 

reversioner  may  obtain,  365,  366.    (See,  under  this 

title,  rer(Tsio7ier.') 
when  obtainable,  350,  352 
for  materials  for  construction  of  works  &c.,  110 
for  severance  &c.,  336,  340,  372,  373,  374 

circumstancifs  under  which  claimable,  372,  373 
disputes  to  be  settled  by  arbitron.,  336,  340,  341,  373 
immat.  that  mine  owner  may  quarry  under  rail.  &c., 

370  n. 
jury,  cannot  be  determined  by,  373 

except  where  consequential  to  compensation  for 
support,  373 
pit,  expense  of  sinking,  353 
site,  cost  of  change  of,  352 
spoil,  expense  of  providing  land  for,  352 
what  may  be  included  in,  352 
whether  confined  to  mines  lying  on   both   sides  of 

railway  &c.,  372,  372  n.,  373  n. 
whether  working  prevented  or  hindered,  370,  372,  373 
for  support,  335,  339,  364,  373 

agreement  as  to  application  of,  should  be  made  on 

sale  or  lease  of  mines,  358 
amount  of,  how  determined,  335,  339,  369 
bond  under  Lands  CI.  Act  does  not  include,  369,  373 
difficulties  in  assessing,  365  n. 
disputes,  how  settled,  335,  .339,  369 
how  determined,  335,  339,  369 
interest  of  claimant,  limited  to,  365 
lessee,  to,  366,  367 
measure  of.    (See,  under  this  title,  measure  of  coat' 

peTutatUm.') 
no  obligation  to  make,  374,  376 
power  to  compel,  376 
remedy  for  refusal,  377 
notice  of  willingness  to  pay,  362 — 364.    (See,  under 

this  title,  notice.^ 
only  obtainable  by  person  entitled  to  give  notice  of 

intention  to  work,  365 
part  of  minemls,  may  be  confined  to,  362,  363 
power  to  stop  working  on  paying,  335,  339,  363,  364. 

(See,  under  this  title,  working.) 
proceedings    for,    cannot   be    taken,    where    injury 

impossible,  362 
reversioner  cannot  obtain,  365,  366.    (See,  under  this 

title,  reversioner^ 
subsequent,  may  be  claimed  as  to  difft.  mineral,  361 
time  for  claiming,  318,  319,  350—352 

rarely  at  time  of  purchase,  350,  352 
what  mines  may  be  snoject  of,  335,  339,  355 
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compensation  for  support, 

where  mine  owner  bound  as  between  himself   and 

surface  owner  to  leave  support,  368 
who  may  obtain,  365—867 
verdict  of  jury  as  to,  setting  aside,  369  n. 
construction  of  works,  power  to  take   materials  for,   110 — 111.     (See, 

under  this  title,  tnaterials.) 
counter-notice, 

default  of,  power  to  work  in,  374 — 376.     (See,  under  this  title, 

toorking,') 
effect  of,  363,  364 

automatic  fetter,  mere,  363 
property  not  transferred,  363 
position  created  by,  compared  with  that  created  by  purchase,  364 
stamp  duty  on,  363,  364 
time  within  which,  may  be  given,  no  fixed,  362 

may  be  given  as  to  different  minerals  at  different  times,  362,  363 
damage  from  working,  liability  to  repair,  335,  340,  416 
deferred  right,  principle  of  code  one  of,  344 — ^547,  349,  350 
delay  in  working  after  notice  of  intention,  361.    (See,  under  this  title, 

7iotice  of  iniejUion  to  work.) 
difference  between  ss.  77  and  78  of  Rail.  CI.  Act  (ss.  18  and  22  Wat.  CI. 
Act)  as  regards  mines  affected,  355 
clay  sand  or  gravel  excepted  by  express  stipulation,  355 
laterally  adjacent  mines,  355 

immat.  that  owners  of,  and  of  excepted  mines  are  strangers  in 
title,  355 
where  surface  and  mines  previously  severed,  355 
difference  between  a.  79  of  Rail.  CI.  Act  and  s.  23  of  Wat.  CI.  Act,  374, 

375,  415 
drowning  mine,  remedy  for,  376,  377,  377  n.    (See,  under  this  title,  Wat. 

CI.  Act.) 
general  effect  of  mining  sections,  343 — 348 
gravel.     (See,  under  this  title,  clay.) 
Hext  r.  Gill,  rule  in,  not  applicable  to  cases  under  s.  77  of  Rail.  CI.  Act 

or  s.  18  of  Wat.  CI.  Act,  24 
injuriously  affected,  compensation   for  land,  334,  337,  350 — 362,  360. 

(See,  under  this  title,  compensation.') 
inspection  of  mines  by  comp.,  24,  335,  336,  337,  339,  341,  376 

penalty  under  Rail.  CI.  Act  for  not  allowing,  337 
interest,  368 

Ireland,  construction  of  Acts  in,  24 

ironstone,  right  to  work,  when  compensation  refused,  412,  413 
lateral  mines,  how  far  mining  provisions  apply  to,  355 
laterally  adjoining,  position  as  to  clay  &c.,  forming  upper  soil  and,  363 
lessee,  compensation  for  support  to,  366,  367 

necessity  of  agreement  as  to  application  of,  358 
shorts,  wheie  entitled  to  make  up,  367 
may  give  notice  of  intention  to  work,  335,  339,  360 
position  of,  where  surface  purchased  by  co.  and  sold  as  super- 
fluous, 355,.  356 
licensee  entitled  to  appropriate  may  give  notice  of  intention  to  work,  243, 

360,  361 
limestone,  right  to  work,  when  compensation  refused,  412,  413 
lord  of  manor,  when,  may  give  notice  of  intention  to  work,  361 
map  and  plan  of  underground  works  under  Wat.  CI.  Act,  338 

compliance  with  provisions  as  to,  a  condition  precedent  to  having 

benefit  of  Act,  349 
copies  to  be  deposited  with  clerks  of  peace  &c.,  338,  339 
correction  of,  338 
inspection  of,  338 

deposited  copies,  339 
materials  for  construction  of  works,  powers  as  to  taking,  110,  111 
compensation,  110 
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— amtiwued. 
materials  for  construction  of  works,  powers  as  to  taking, 
land  owner  may  compel  purchase,  110 

right  to  take,  from  lands  purchased,  23,  44,  110,  111,  202,  335,  338 
when  powers  applicable,  111 
measure  of  compensation,  367,  368 

interest  between  notice  and  date  of  award  not  payable,  368 

his  tertii,  368 

lease,  where  mines  in, 

lessee,  what,  entitled  to,  367,  368 
reversioner,  what,  entitled  to,  368 
other  mines  in  neighbourhood  which  might   have   been    worked, 
whether  presence  of  to  be  considered,  367,  368 
Joicey  r.  N.  E.  R.  Co.,  considered  on  appeal  by  House  of 
Lords,  add.  to  pp.  367,  368 
rise  or  fall  of  values,  subsequent,  368 

support,  compensation  ascertained  without  reference  to  liability  to 
lease,  367,  368 
**  minerals,"  meaning  of,  25 — 33 

no  difference  in,  throughout  Acts,  32,  353 
**  mines,"  meaning  of,  25~^3 
"  mines  and  minerals,"  effect  of  exception  of,  203 

*'  mines  of  coal  ironstone  slate  and  other  minerals,"  exception  of,  on  con- 
veyance to  comp.,  23,  24.  44,  110,  111,  140,  141,  202,  335,  338. 
(See,  under  this  title,  purchase.') 
meaning  of,  25—33,  353,  412 
mines  on  both  sides  of  railway  &c.,  336,  369 — 373,  428.    (See,  under  this 

title,  conimunicationsS) 
mining  sections  of,  333  et  teq, 

both  Acts,  of,  nearly  identical,  334,  348 
policy  and  general  effect  of,  344 — 347 
Scotland  and  Ireland,  construed  in  same  way  in,  24 
'*  special  code  "  as  to  rights  of  undertakers  and  land  owners,  333, 
343 — 349.    (Sec,  under  this  title,  code.) 
negligent  construction  of  works  by  comp.,  464,  465 
no  land  acquired  but  merely  power  to  construct  works,  support  where, 

353,  354 
notice  of  intention  to  work,  24,  335,  339,  360,  362 

as  to  what  minerals  may  be  given,  335.  339,  355,  360,  861 

bo7id  Jide,  must  be,  362 

clay  sand  or  gravel  expressly  excepted  from  conveyance  to 

comp.,  355 
delay  after  giving,  effect  of,  361 

fatal  injury  from  working  after,  361 
injunction  to  restrain  working  after,  361 
immediate,  intention  to  work  need  not  be,  361 
length  of,  335,  339,  362 
lord  of  manor,  position  of,  361 
person  having  present  right  to  work,  must  be  given  by,  360, 

365 
reveraioner,  position  of,  365 
subsec^uent,  as  to  different  mineral,  361 
substance  rec^uiring  surface  operations,  as  to,  412,  413 
sutficient  in  form,  should  be,  362  n. 
superfluous  land,  need  not  be  given  to  purchaser  of,  361 
where  no  injury  can  result  from  working,  362 
who  may  give,  335,  339,  360,  361 
of  willingness  to  compensate.    (See,  under  this  title.  rc^Knter- 

notice.) 
to  construct  works  for  protection  of  railway,  337 
occupier  may  give  notice  of  intention  to  work,  335,  339,  360,  361 
"  owner  lessee  or  occupier  "  may  give  notice  of  intention  to  work,  335, 

339,  360,  361 
meaning  of,  360,  361 
owner  may  give  notice  of  intention  to  work,  although  intending  to  lease,  360 
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ownership  of  mines  where  purchase  under,  44.  184,  201,  202,  335,  338. 

(See,  under  this  title,  purefuue,') 
surface  superfluous,  143,  144.    (See  Super- 
fluous Land.') 
pit,  compensation  for  expense  of  sinking,  352 
plan.    (See,  under  this  title,  map.) 
"  prescribed  distance,*'  mines  outside,  358 — 360,  377 
how  far  code  applies  to,  358,  377 
in  other  respects  subject  to  general  law,  358 — 360 

Manchester  Corp.  r.  New  Moss  Coll.,  under  appeal  to 
House  of  Lords,  add.  to  pp.  360,  376 
'^  injurious  affection ' '  as  regards,  360 
protection  of  railway  &c.,  notice  to  construct  works  for,  337 
in  default  co.  may  construct,  and  recover  expenses,  337 
purchase  under, 

artificial  support,  for  providing,  143 

clay  sand  and  gravel  included  in  conveyance  to  comp.  on,  25, 29 — 33, 
141,  203,  204,  358 
may  be  expressly  excepted,  415,  416 
conveyed,  mines  must  be  expressly,  to  company,  141,  202,  335,  338 
evidence  as  to  necessity  or  propriety  of  purchase,  143 

that  lands  superfluous,  lands  being  kept  for  working  ms.  is, 
143, 144 
expressly  mentioned  in  statutory  notice,  mines  should  be,  184,  202 
purchased  and  conveyed,  company  not  entitled  to  mines 
unless,  141,  202,  335,  338 
land,  meaning  of.  30,  32,  .S3 

limits,  power  to  purchase  only  exerciseable  as  to  mines  within  pre- 
scribed. 141 
materials,  land  owner  may  compel  purchase  of  land  required  for,  110 
mines  may  be  expressly  purchased,  23,  44,  111,  141,  142,  335.  338 
either  wholly  or  in  part,  142 

application  of  code  where  purchase  includes  subjacent 
mines,  354 
extent  of  power  to  purchase  mines  as  compared  with  power 

to  prevent  working,  142,  143,  377 
no  obligation  on  comp.  &c.  to,  142,  143,  376,  377 
whether  worked  by  surface  or  underground  workings,  142 
"mines  of  coal  ironstone  slate  or  other  minerals  under  land  pur- 
chased," exception  of,  23, 24, 44, 110,  111,  141,202, 335, 338 
clay  sand  or  gi-avel  forming  upper  soil  not  included,  25,  29 — 
33,  141,  203,  204,  3.53 
may  be  expressly  excepted,  415,  416 
construction  of  works,  exception  of  parts  requiretl  for,  23, 

44,  110,  111,  140,  202,  335,  338 
expressly  purchased,  may  be,  23,  44,  111,  141,  142,  335,  338 
"hind  purchased,"  meaning  of,  30,  32,  33,  111 
minerals  when  they  constitute  mines,  limited  to,  26,  353,  412 
"mines  ...  of  minerals,"  meaning  of,  26 — 33,  353,  412 
surface  workings,  includes  substances  got  by,  25,  27 — 30, 
353,  412 
e.g.,  freestone  and  limestone,  27,  31,  32,  353,  412 
"necessary  to  be  dug  carried  away  or  used"  for  construction  of 
works,  CO.  &c.  entitled  to  excepted  minerals  where,  23,  44, 

110,  111.  202,  335,  338 

for  what  purpose  may  be  used,  111,  141 

include  mines  worked  by  undergr.  or  surf,  working,  44,  141,  142 
may  be  used  without  being  dug  or  carried  away,  141 
meaning  of,  44 

quantum  of,  passing  to  comp.,  44 
purchase  under, 

no  obligation  to  purchase,  377 

power  to  purchase  mines  and  minerals,  companies  have,  23.  44,. 

111,  141,  142,  335,  338,  add  to  p.  142 
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purchase  under, 

prevent  working,  power  to  p.  not  restricted  by  power  to,  142,  143 

different  effects  of  two  powers,  364 
right  to  construct  works,  of,  without  land,  353,  354 
separate  tenement,  company  may  purchase  mines  as,  142 

immat.  that  surface  already  purchased  separately,  142 
surface  and  minerals,  effect  of  prior  severance  of,  355 — 358.    (See, 

under  this  title,  severance.) 
surface  as  well  as  underground  minerals  may  be  purchased,  142 
time,  power  to  purchase  only  exerciseable  within  prescribed,  141 

position  after  expiration  of  time,  add.  to  p.  142 
without  reference  to  compulsory  powers,  202,  203,  354 
works,  CO.  &c.  can  only  purchase  for  purposes  of  their,  141 
quarry,  right  to,  where  compensation  refused,  413 — 416.     (See,  under 
.  this  title,  workingg.') 
repeal,    position    where    Acts    incorporated    and    partial,  of    previous 

Acts,  295 
reversioner,  how  far  compensation  for  support  obtainable  by,  365, 366 — 368 
where  reversion  settled,  366,  367 

and  lessee  entitled  to  make  up  shorts,  367 
whether  can  give  notice  of  intention  to  work,  360,  365 
working  by,  whether  restmined  unless  compensation  paid, 
365,  366 
roadways  between  severed  mines.    (See,  under  this  title,  cttmmunicationx.) 
sand.    (See,  under  this  title,  clay.) 
Scotland,  construction  of  Acts  in,  24  n.,  32  n. 

severance,  compensation  for,  336,  340,  372,  373,  374.    (See,  under  this 
title,  compensatwn.') 
communications  between  severetl  mines  or  quarries,  336,  340,  369 — 

372,  455.     (See,  under  this  title,  communications^ 
of  surface  and  minerals  before  sale  to  comp.,  effect  of,  356 — 358 

agreement  should  be  made  as  to  application  of  compen- 
sation under  Rail,  and  Wat.  CI.  Acts,  358 
mining  lease,  by,  355,  356 

effect  of  covenant  by  lessee  not  to  let  down  surf.,  356 
no  effect  on  right  of  comp.  &c.  to  stop  working,  355 
sale  or  surface  lease,  by,  356—358 

superfluous  land,  effect  of  severance  on  right  of  purchaser 
of,  to  support,  355,  356 
site,  compensation  for  expense  of  changing,  352 
special  rail,  and  can.  Acts, 

analogy  of  Rail,  and  Wat.  CI.  Acts  to  Acts  giving  power  to  purchase 
minerals  and  power  to  work  in  default,  326,  348 
spoil,  compensation  for  expense  of  providing  land  for,  362 
stamp  duty  on  counter-notice,  363,  364 
statutory  provisions,  compliance  with,  essential  to  obtaining  benefit  of 

Act,  349 
stone,  power  to  get,  for  construction  of  works,  1 10 
"  superQuous  land."    (See  SupcrJIuout  Land.) 

notice  of  intention  to  work  need  not  be  given  to  purchaser  of,  360 
purchaser  of,  obtains  no  right  of  support,  355,  356 
Support, 

ab  initio^  no  right  of,  under  code,  350 
Brown  t?.  Robins,  how  far  applicable,  348,  349 
comp.  may  at  any  time  acquire  right  of,  344 — 347,  362 
enjoyment  for  twenty  years,  effect  of,  349 
immat.  that  surface  would  have  subsided  in  natural  state,  349 
may  be  acquired  for  works  on  land,  though  surface  not  acquired, 
353,  354 
or  though  part  of  subjacent  mines  purchased  as  well  as  surface. 
354 
no  implication  of  grant  of,  344 — 348 

no  material  distinction  between  Rail,  and  Wat.  CL  Acts,  348 
counter-notice  absent,  difference  where,  348 
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RAILWAYS  AND  WATERWORKS   CLAUSES    CONSOLIDATION   ACTS 
— co-ntinusd. 
Support^ 

"  prescribed  distance,"  outside,  358— 3fi0,  377 
superfluous  land,  purchaser  of,  has  no  right  to,  355,  356 
suifaoe  injury  immat.,  if  no  danger  to  comp.'s  works,  349 
transfer  of  right  of,  274,  275.     (See  Support.) 
tunnel,  for,  354 

where  right  to  construct  works  acquired  without  land,  353,  854 
whether  s.  77  of  Rail.  CI.  Act  and  s.  18  of  Wat.  CI.  Act  alone  would 
exclude,  343,  344 
surface,  right  to  enter  on  and  break  up,  where  compensation  refused, 
413—416 
right  to  destroy  in  default  of  counter-notice,  375 
tenant  for  life,  compensation  to,  for  not  working,  366,  367 
time  at  which  compensation  payable,  350^352 

trespass,  rail.  co.  liable  in,  for  wrongfully  entering  upon  minerals,  585,  586 

injured  pson.  not  confined  to  compens.  under  s.  6. ..586 
CO.,  whether  liable  in,  for  wrongful  working  of  minerals, 
586  n. 
water  communication  between  severed  mines,  right  to  make,  455 
tunnel,  support  for,  where  land  not  purchased,  354 
voluntary  sale,  effect  of  where  compulsory  powers  exist,  354 
Wat.  CI.  Act,  common  law  liability  for  injury  not  excluded  by,  341,  376, 

377,  464 
compensation  under,  for  apprehended  injury,  340, 351, 372  n. 
drowning  mine,  damages  for,  376,  377 

injunction  against,  377,  377  n. 
immat.  that  actual  damage  arose  from  act  of  third  party, 

465 
map  of  underground  works,  338,  339.    (See,  under  this 

title,  map,) 
no  compensation  under,  in  respect    of   communications 

between  severed  mines,  370 
power  to  comp.  to  remove  and  use  minerals.  111 
way  of  necessity,  371,  372,  429 

none  where  mining  communications  can  be  made  under  Acts,  371 
surface  of    rail.  &c.,  through,  to  reach  mines    requiring   surface 

operations,  371,  372 
vertical  barrier,  through,  372,  429 
working,  counter-notice,  in  default  of,  374 — 376 

under  Rail.  CI.  Act,  374,  376 
under  Wat.  CI.  Act,  374,  375 
surface,  where  mine  owner  may  destroy,  375,  376 
liability  to  repair  injury  caused  by,  335,  340,  416 
mode  of,  under  Rail.  CI.  Act,  24,  335,  413 

Wat.  CI.  Act,  24,  339,  340 
outside  prescribed  limits,  358—360,  377 
power  to  prevent,  on  compensating,  335,  339,  363,  364 

extent  of,  as  compared  with  power  to  purchase,  364 
mines  outside  limits  of  purchasing  powers,  applies  to,  364 
no  property  in  minerals  passes  to  comp.,  363 
when  exerciseable,  362,  3G3 
prohibition  of,  where  comp.  willing  to  purchase,  24,  335,  339 

severance  of  surface  and  minerals  immat.,  353,  354 
quarry,  power  to,. where  compensation  refused,  413- — il6 

must  do  what  is  reasonable  for  protection  of  comp.  &c., 
416 
substances  requiring  surface  workings,  412,  413 
surface,  right  to  break  up,  413 — 416 

"usual  mode  of  working,"  must  be  according  to,  335, 339, 340,  413 
where  compensation  refused,  335,  339,  340,  412 — 416 
Rail.  CI.  Act,  eflFect  of  working  contrary  to,  24,  337 
works  improperly  constructed  or  maintained,  464, 465.    (See  Neglige^ict;.) 
works,  support  where  right  to  construct,  without  acquisition  of  land, 
353,  364 
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RAISE, 

meaniDg  of,  224 

specified  quantity  of  minerals,  effect  of  covenant  to,  225,  226 

RATE 

under  Brine-Pumping  Act,  382.     (See  Brine-Pum^nng  Act  1891.) 

RATEABLE  ANNUAL  VALUE, 

meaning  of,  in  Rating  Act  1874. ..019 

RATIFICATION.     (See  Acguiescenca  ;  Fraud^i,  Statute  of.) 

RATING, 

allowances,  621 

borough  rates,  mines  and  quarries  of  every  description  liable  to,  614,  615 
buildings,  liability  to  be  rated  in  respect  of,  243,  244,  616,  623 
chargeable  value  of  mines  (not  being  tin,  lead,  or  copper)  and  qs.,  618 

when  in  occupation  of  lessee,  618 

not  in  occupation  of  lessee,  618 
tin,  lead,  or  copper  mines,  618,  619 
convenience  of  property  to  be  considered  in  estimating  rate,  621 
copper  mines,  chargeable  value  of,  618,  619 
cost-book  company,  members  of,  may  be  rateable,  500,  622 
county  rates,  mines  and  quarries  of  every  description  liable  to,  614,  615 
deduction  from  rent,  when  exemption  abolished  by  Rat  Act  1874. ..624 
exception  where  specific  contract  to  pay  in  event  of  abolition,  624 
meaning  of  specific  contract,  624,  625 
right  of  appeal  and  objection,  624 
Derbyshire  custom, 

former  rateability  of  Crown  lessee  and  exemption  of  miner,  568, 
623 
doubtful  wher.   Rat.  Act  has  not  altered  position  of    miner, 
568,  623 
double  rating  not  allowed,  619,  620 
dues,  statutory  meaning  of,  618 
casement,  grantee  of,  not  generally  rateable,  622 
enhanced  value,  rateability  at,  620,  621 

exclusive  occupation  of  land  containing  mine,  licensee  in,  rateable  for 

land,  243,  244,  621,  622 
8ul)8idiary  buildings,  machinery  and  roads,  rate- 
able for,  243,  244 
right  to  occupy,  what  constitutes,  621,  622 
exhausted,  immaterial  for  rating  purposes  that  mine  being  gradually,  621 
expenditure  in  rendering  mine  productive,  no  allowance  for,  621 
fine,  statutory  meaning  of,  618,  619 

Gloucestershire  custom,  galee  under,  may  probably  be  rated,  540,  622 
gross  value,  statutory  meaning  of,  619 
highway  rates,  mines  and    quarries    of    every    description    liable    to, 

614,  615 
Inclosure  Act  placing  allotment  in  parish  other  than  actual,  effect  of, 

625 
land  containing  mine,  liability  to  be  rated  in  respect  of,  243,  244 
lead  mines,  chargeable  value  of,  618,  619 
lease,  statutory  meaning  of,  618 

lessee  exempt  as  to  mine  may  be  liable  for  subsidiary  property,  623 
lessor  &c.  rateable  where  rent  received  in  kind,  219,  622,  623 
custom  of  tin-bounding,  485,  486,  622,  623 
express  stipulation,  219,  622,  623 
where  lessor  has  option  to  receive  in  kind,  623 

immat.  that  property  in  question  not  strictly  a  mine,  3,  623 
licensee  as  such  not  rateable,  243,  621 

liable  for  soil  if  in  exclusive  occupation,  243,  244,  621,  ()22 

subsid.  ppty.,  if  in  exclusive  occupat.,  243,  244 
may  only  be  liable  for  pt.  tho.  in  constr.  possn.  of  whole^  60, 
621 
lighting  and  watching  rates,  liability  to,  614 — 618.     (See  Lighting  and 
Watching  Act  1833.) 
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HATl^G—continued. 

local  rates,  liability  to,  614—616 

machinery,  liability  to  be  rated  in  respect  of,  243,  244,  616,  623 

mine,  meaning  of,  3,  618 

crushing  washing  and  smelting  works  held  included  Id,  619,  620 
mines  of  every  description  rateable,  (U4 
occupier,  liability  of,  621 
meaning  of,  621 
parishes,  mine  in  several,  how  rated,  625 
pei-son  liable.  621 — 625 
place  of  liability,  625 

poor,  mines  and  quarries  of  every  description  are  rateable  to  the,  (>14 
productive,  mines  not  rateable  after  they  cease  to  be,  616,  617 
profits  not  to  be  considered  in  estimating  rate,  621 
purser  or  secretary  of  tin  leail  or  copper  mine  may  be  rated,  622 
quarries  of  every  description  rateable,  614 
rateable  annual  value,  statutory  meaning  of,  619 
repairing  and  replacing,  alluwances  on  account  of  necessity  of,  621 
roads,  liability  to  be  rated  in  respect  of,  243,  244,  616 
royalty,  mode  of  calculating,  in  making  prospective  rate,  620 
shafts,  liability  to  be  rated  in  respect  of,  616,  623 
situation  of  property  to  be  considered  in  estimating  rate,  621 
specific  contract,  to  pay  rate  on  abolition  of  exemption,  624 
subsidiary  property,  liability  to  be  rated  in  respect  of,  243,  244,  ()16,  623 
surface  lands,  liability  to  be  rated  in  respect  of,  616,  633 
tin-bounding,    rateability    under    oust,    of,   485,     86,  623.     (iSee  Tifi- 

bounding.) 
tin  mines,  chargeable  value  of,  618,  619 
trespasser  may  be  rateable,  622 

unprofitable,  mines  or  quarries  rateable  if  worked  although,  616 
watercourse,  liability  to  be  rated  in  respect  of,  616,  623 
waterleave,  grantee  of,  not  in  general  rateable,  622 

where  g.  of,  lays  pipes  or  culverts,  he  may  be  as  to  contg. 
land,  622 
wayleave,  grantee  of,  not  in  general  rateable,  622 

contra  where  he  excludes  other  persons,  622 
whether  grantor  of,  is  rateable  for  rent  is  doubtful,  (>23,  624 
working,  no  rateability  before,  (>16 

not  profitableness,  rateability  depends  on,  616,  617 

RATING  ACT  1874.    (See  Rating,) 

REAL  ESTATE.     (See  Conversiim;  Divohition;  21  n-hov ruling.) 

RECEIVER  AND  MANAGER, 
co-owner,  113, 114 

mere  disputes,  not  in  general  appointed  in  case  of,  113,  114 
partition  or  sale*  appointed  in  action  for,  on  interloc.  application 
114 
cost-book  compy.,  judgment  creditor  of  member  of,  may  obtain  receiver, 

518,  519 
delay,  effect  of,  118 

manager  necessary,  if  working  to  be  continued,  114  n. 
mortgagee,  appointment  against,  93 

necessary  to  show  specified  mismanngement,  93 
partner, 

delay  may  bar  right  to,  118 

dissolution  and  account,  action  for,  in  general  necessary,  115,  117 

form  of  ortler,  115  n. 
decreed  and  sale  adjourned,  appt.  of,  where,  138  n. 
where  not  sought,  receiver  and  manager  appointed  only 
under  very  special  circumstances,  115,  117 
exclusn.  or  interfce.  or  inability  to  agree  on  plan,  nee.  to  show,  115, 
117,  118 
or  clear  mismanagement,  117,  118 
interlocutory  application,  appointment  on,  115, 117 
lunatic,  appointment  not  made  on  application  of,  1 18 

jf.M.  54 
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RECEIVER  AND  MANAGER— co«^m?/^(/. 
partner, 

mortgagee  and  partner,  appointment  where  same  person.  1 18 

of  partner,  appointment  on  application  of,  117 
sale  decreed,  appointment  where,  138 
purchase,  appointment  in  action  to  set  aside,  for  fraud,  198 
receiver  only,  appointment  of,  stops  working,  114  n. 
testator's  mines,  form  of  order  for  appointment  as  to,  256  n, 
title  disputed,  appointment  where,  596 

RECOVERY   OF   MINERALS.    (See  Trorer,") 

RECOVERY  OF  POSSESSION.    (See  Bar»i4fte  Court;  Licoice;  Limitation*, 
Statutes  of ;  Stannary  {hurts;  Tin-himnding .) 
action  for,  lies  for  mines,  237 

open  and  new  mines  when  mines  and  surface  in  same 
hands,  580 
mines  as  separate  subject-matter,  580 
probably  lies  for  new  mines  as  separate  subject-matter,  580 

RECTIFICATION  OF  REGISTER,  477,  480,  502, 503.    (See  Stannary  CourU.) 

RE-ENTRY.    (See  Forfeiture  ;  Becorery  of  Possession,') 

REFEREE.     (See  Support;  Trespass;  Water.) 

REFUGES,  664,  666,  708.     (See  Coal  Mines  Reg.  Acts;  Met.  Mini's  Reg.  Acts.) 

REFUSE, 

right  of  mine  owner  to  appropriate,  399 

REGISTER.    (See  Coftl  Mines  Reg,  Acts;   La)id  Transfer  Acts  and  Rules; 
Met.  Mines  Reg.  Acts.) 
Brine-Pumping  Act,  under,  384.     (See  Brine-Pumping  Act  1891.) 
of  members  of  stannary  company,  502,  503 

mortgages  in  stannary  company,  502 
rectification  of,  477,  480,  502,  603.    (See  Stannary  Conrts.) 

REGISTRAR   OF   STANNARY   COURTS.    (See  Stannary  CouHs.) 

REGISTRATION.    (See  Cost-hook  ^^c.  Comps.;  Land  Transfer  Acts  and  RuUs  ; 
Stannary  Courts.) 

RE-GRANT, 

mine  not  the  subject  of,  200,  201 
contra  licence  to  work,  201 

REGULARLY, 

effect  of  covenant  to  work,  222,  226 

REGULATION   ACTS.    (See  Coal  Mines  Reg.  Acts  ;  Met.  Mines  Reg.  AcU  ; 
Quarry.) 

REGULATION   OF   COMMONS.    (See  Inclosure  AcU.) 

RELEASE, 

given  in  ignorance,  remedy  for  trespass  not  lost  by,  598 
none,  of  statutory  duty,  330,  736 

RELIEF,     (See  Derbyshire  Rig  Ms  ^c. ;  Forfeiture.) 

••RELIEVERS,"  576 

RELINQUISHMENT   OF   COST-BOOK  AND    STANNARY    SHARES, 
"Account  of  Relinquished  Shares"  in  stann.  comp.,  529,  530 
account,  relinquishing  member  entitled  and  subject  to,  526 
action  for,  528 
how  taken  in  case  of  stann.  comp.,  526,  527 
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RELINQUISHMENT   OF   COST-BOOK  AND  STANNARY   SHARES— c(^«- 
tintied. 
agreement  not  to  take  account,  528 
construction  of  agreement,  528 
effect  of  agreement,  628 
agreements  as  to  payment  of  balance,  528,  529 
balance  becomes  debt  due  to  or  from  member,  526 
creditors,  relinquishment  does  hot  affect  liability  to  existing,  529 
indemnify  relinquishing  member  as  to  former  contracts,  c)bligation  on 

comp.  to,  529 
mode  in  which  account  taken,  526,  527 

effect  of  following  different  principle  on  previous  occasions,  527 
mode  in  which  relinquishment  made  in  stann.  comp.,  526 

of  dealing  with  relinquished  share  in  stann.  comp.,  529,  530 
notice  to  pursuer,  526 
part  of  share,  stann.  comp.  not  bound  to  recognise  relinquishment  of, 

526 
payment  of  balance, 

debt  from  comp.  to  member  due  immedly.  and  payable  in  two 
years,  527,  628 
personal  liability  of  continuing  members  to  pay,  528 
debt  from  member  to  comp.  payable  immediately,  527 
power  of  cost-book  member  to  relinquish  shares,  525,  526 
removal  of  name  from  list  of  members,  right  to,  529 
sale  of  relinquished  shares  and  position  of  purchaser,  530 
subsequent  transactions,  relinquishment  removes  liability  as  to,  529 

effect  of  continuing  to  hold  oneself  out  as  member,  529  n. 
winding  up,  ineffectual  within  six  weeks  of,  526 

REMAINDERMAN.    (See  Fiittures ;  Heir;  Life  or  Years,  Tenant  for,) 

contingent,  on  coming  into  esse  may  have  remedy  for  prev.  trespass,  585 
effect  of  assent  of,  to  workings  by  ten.  for  life,  72 
rcjmedy  of,  for  wrongful  working,  73 

REMAINDERS,   TRUSTEES   TO   PRESERVE    CONTINGENT, 
account  at  instance  of,  73 
injunction  at  instance  of,  76 

REMEDY, 

where  particular,  provided  by  statute,  often  no  other  available,  331,  392, 
431,  466,  467 
unless  particular  remedy  impracticable,  331 

RENDERS.    (See  Dead  Jtent ;  Lease;  Bent;  Royalty,) 

RENEWAL 

of  bounds,  485,  487,  492,  493.     (See  Tin-hovuding.) 
lease,  120,  122,  123.    (See  Delay,) 

RENEWABLE   FOR   EVER,   TENANT  FOR  LIVES  OR  YEARS, 
waste  by,  69 

RENT.     (See  Ajiportionment  Act;  Dead  Rent;  Glo^(cestershire  Rights  Sfc 
Heir ;  Lease  ;  Life  or  Years,  Tenant  for ;  Ore-rent ;  Royalty.) 
meaning  of,  in  Conveyancing  Act,  158  n. 
Settled  Land  Acts,  163, 164 

RENT-CHARGE, 

covenant  in  conveyance  to  pay,  on  minerals  raised  may  not  be  void  as 
perpetuity,  205 
but  not  payable  in  respect  of  minerals  not  worked  fiom  property 
conveyed,  205 

REPAIR.    (See  Lease;  Support.) 

REPORTS.     (See  Coal  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts.) 

RESCISSION.     (See  Contract;  Fraud;  Mistake.) 

54—2 
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RESERVATION.    ^^^  Exception  ;  Support.') 

and  exception,  distinction  between,  135,  200 

mine  not  the  subject  of  a,  200 

right  of  way  not  the  subject  of  a,  417  n. 

RESERVOIR.    (See  Support.) 

statut.  provision  for  security  of,  377  n. 

RESIDUARY   GIFT   IN   WILL, 

working  rightB  of  tenant  for  life  under,  06,  67.    (See  Life  or   Years, 
TenatU  for,) 

RESOLUTION.    (See  Cost-hook  ^v.  Cotnps.) 

RESTORMEL,  50 

RESTRAINING   ACTS, 

Do^in  and  Chapter,  common  law  right  of,  to  work  mines,  &c.  at  an  end 
since,  89 
similarly  right  to  lease  mines,  177,  178 
parson  cannot  even  with  consent  of  (tatron  and  ordinary  work  new  mines 
since,  88,  90 

RETAINER  OF   INCOME   TAX,  613 

RETIREMENT.    (See  Belinqnishment  ^-c. ;  Transfer.) 

RETURNS.    (See  Coal  Mines  Reg.  Acts;  Met.  Mines  Reg.  Acts,) 

REVERSIONER.  (See  Copyholder;  Lease;  Life  or  Years,  Tenant  for  ;  Pub. 
Health  ^'c.  Act  1883  ;  Rail,  and  Wat.  CI.  Acts  ;  Trespas* ;  Will, 
Tenant  at ;  Year  to  Year,  Tenant  from  ;  Years,  Tenant  for.) 

REVOCABLE   LICENCE.    (See  Licence.) 

RILLATION,    50 

RIOTERS.    (See  Malicious  Injuries.) 

RIPARIAN  OWNER.    (See  Wafer.) 

RISE 

of  second  subsidence,  damages  recoverable  for,  393,  394 

RIVERS.      (See    CornwaXl ;    Nuisance  ;    Rivers   Pollution    Prevention    Act : 
Water.) 
indictment  for  throwing  rubbish  from  quarry  into,  438 
ownership  of  mines  under  navigable,  44 

non-navigable,  43 

RIVERS   POLLUTION   PREVENTION    ACT, 
offences  under, 

poisonous  noxious  &c.  solid  or  liquid  matter  from  mine,  452 
solid  matter  from  mine,  452 
refuse  from  quarry,  452 
proceedings  under, 
appeals,  453 
County  Court,  offences  restrainable  by,  453 

penalties  for  disobeying  order,  453 
notice  of  intention  to  take  proceedings — pendency  of  other  pro- 
ceedings, 453 
other  powers  not  prejudiced  by  powers  of  Act,  453 
sanitary  authority,  with  consent  of  Loc.  Gov.  Bd.,  may  alone  take, 
452 
duties  and  powers  of  sanitary  authority,  452,  453 

ROADS.    (See  Coal  Miites  Reg.  Acts ;  Met.  Mines  Reg,  Acts ;  Roadways, 

compensation  for    subsidence  under    Brine    Pumping  Act,   382.     (See 
Brine-Pumping  Act  1891), 
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ROADWAYS.     (See  Airways ;  Derbyshire  RigJUs  ^c,  ;  QhmcesUrshire  Rights 
^'c. ;  Ilightoays ;  Necessity^  Way  of,) 
copnldr.  may  sloneprLfae,  use  space  created  by  lord's  wrkngs.,  96,  97 
custom,  lord  may  by,  use  surface  or  subsoil  of  copyhold  as  roadway,  111, 

112 
grant  in  fee  excepting  mines, 

grantor  may  use  space  created  by  workings  for  carriage  of  foreign 
minerals,  79 — 81 
and  may  cut  space  for  that  purpose,  80,  81 

grant  wayleaves  to  others  to  do  so,  80 
limitation  of  right  to  part  actually  consisting  of  mines,  80 

but  "  mines  "  may  include  roads  properly  made  in 
adjoining  strata  for  purposes  of  working,  add.  to 
p.  80 
in  fee  excepting  surface,  similar  principles  applicable  to,  80 
or  exception  of  minerals,  principles  applicable  where,  80,  81 
Incl.  Act,  soil  and  ms.  in  roads  set  out  under,  pri.  fac.  vested  in  lord,  43 
lessor  excepting  mines  in  similar  position  to  grantor  excepting  mines,  80 
lord  of  manor  may  not  pri.  fac,  use  surface  or  subsoil  for  carre.  of  mnrls., 

96 
with  right  to  carry  manorial  ms.  may  not  carry  foreign, 
97 
materials  for,  110, 148,  182.     (See  Materials  far  Roads.) 
minerals,  principles  applicable  where  grant  or  exception  of,  80,  81 
Neighbours, 

accidents  as  affecting  construction  of  grant,  probability  of  occurrence 

of,  420 
altering  direction  of  way,  effect  of  grantee  capriciously^  427 
application  to  which  way  may  be  put,  421 — 426 
circuitous  course  if  more  beneficial,  grantee  may  use,  426,  427 
compensation  clause  as  affecting  construction  of  grant,  419,  420 
construction  of  way,  mode  of,  427,  428 

way  leave  provisions,  418 — 428 
"convenient  wayleave,"  grantee  under,  may  only  get  granted  or 

excepted  minerals,  428 
what  kind  of  way   grantee    may    make 
under,  419 
"  convey  his  coals,"  construction  of  grant  of  right  to  make  railways 

or  roads  to,  419,  420 
Cornwall  Submarine  Mines  Act,  rights  of  Crown  under,  428 
Crown  Lands  Act,  rights  of  Crown  under,  428 

may  semble  carry  mines  royal  through  lands  of  subjects,  417 
and  saltpetre,  417 

probably  treasure  trove,  417 
customary  right  of  way,  431  n. 
damages  for  improper  user,  431,  432 

interference  with  right,  431 

what  is  special  damage,  431 
death  of  wrongdoer,  how  far  bars  remedy  for  improper  user,  433, 434. 

(See  Death:) 
dimensions  of  way,  427 
direction  of  way,  426,  427 

Duke  of  Cornwall  under  7  &  8  Vict.  c.  105,  rights  of,  428 
easement,  right  of  way  is  an,  417 
exception,  right  of  way  is  not  the  subject  of  an,  417  n. 
expectation  followed  by  expenditure,  rights  founded  on,  418  n. 
"  free  wayleave,"  grantee  under,  may  only  get  granted  or  excepted 

minerals,  422,  423 
grant  or  prescription,  right  of  way  usually  has  origin  in,  417,  418 
highway  as  a  terminus,  grant  of  way  to.  422 

exit  of  way  into,  rebuts  presumption  of  user  as  railway,  419 
right  to  traverse,  427 
Highways  Acts,  rights  of  way  under,  428 
implied  grant,  397,  428,  429.     (See  Necessity,  Way  of) 

effect  on  construction,  of  mine  owner  having  similar 
rights  under,  426 
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^OABW  AY^— contimied. 
Neighbours, 

improper  user,  remedies  for,  431 — 433 
•'  in  through  over  and  along,"  constraction  of,  426 
Inclosure  Acts,  right  of  way  under,  428 
injunction  against  improper  user,  432,  433 

forms  of,  433  n. 

immaterial  that  no  special  injury,  432 
mand.  injn.  to  remove  rails  or  stop  up  aper- 
ture, 432,  433 
where  wrongdoer  improperly  uses,  not  makes, 
433 
interference  with  right,  431 

form  of,  431  n. 
mandatory,  481 
interfere  with  pre-existing  right,  effect  on  construction  of    non- 
intention  to,  424 — 426 
interference  with  right,  remedies  for,  431 
Irish  Acts,  rights  of  way  under,  428 

judge  of  direction,  grantee  is,  where  direction  not  specified,  427 
kind  of  way  which  may  be  used,  418 — 421 
language  of  grant — application  of  way,  421 — 126 

kind  of  way,  418 — *21 
limited,  where  application,  way  cannot  be  used  for  different  ppse.,  421 
immat.  that  servient  owner  would  not  be  injured,  422 
where  direction,  426 

where  kind  of  way,  grantee  cannot  have  different  way,  418 
immat.  that  landowner  would  not  be  injured,  418 
loss  of  remedies,  433,  434 
maintenance  of  way,  428 
m^Ua  fides  in  selecting  way,  427 
mandatory  injunction  against  improper  user,  432,  433 

interference  with  right,  431 
minerals,  where  grant  for  all  ppses.  except  mnrls.,  no  right  for,  421 
same   where  grant  for  agricultural  or  other  restricted 
purposes,  421 
where  grant  for,  from  particular  mine,  no  right  from  other 

mine,  421 
to  or  from  particular  place  as  a  terminus, 

422 
no  right  for  gen.  ppses.  or  passengers,  421 
necessities  of  position,  grantee  cannot  act  without  regs^  to,  although 

grant  not  limited,  419, 422, 426 
necessity,  way  of,  397, 428, 429.    (See  Necestity,  Way  of.) 
not  clearly  limited,  where  grant,  419 — 121, 422 — i26 
nuisance,  immat.  as  to  right  to  damages  that  no  special  damage  if 

public,  431 
"or  any  other  ms.  or  qs.  lands  or  grounds"  &c.,  construction  of 

422—426 
passage,  grantee  of  right  of,  cannot  have  tramway  or  railroad,  418 
physical  surroundings,  kind  of  way  sometimes  indicated  by,  419 
prescription.    (See  Prescription^ 

right  of  way  usually  has  origin  in  grant  or,  418 
present  intention  to  use  way  necessary  before  remedy  available,  431 
prudent  owner  would  adopt,  proper  mode  of  construction  is  what,  427 
railroad,  grantee  of  right  of  passage  cannot  have,  418 

waggon  way  cannot  have,  418 
with  locomotives,  effect  of  compens.  clause  on  right  to  use, 

419,  420 
grant  should  be  for  purpose  of  working 
and  for  exclusive  use  of  grantee,  420 
Rail.  CI.  Act,  right  under,  to  make  communications  between  severed 

mines,  369—372,  428 
re-grant,  right  of  way  taking  effect  as,  417  n. 
remedies  for  improper  user,  431 — 433 

interference  with  right,  431 
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EOJlBWAYB— continued. 
Neighbours, 

remedy,  necessary  to  use  specified  statutory  (if  any),  431 

reservation,  right  of  way  is  not  the  subject  of  a,  417  n. 

royal  mines,  semble,  Crown  may  cairy  through  lands  of  subject,  417 

saltpetre,  right  of  Crown  to  carry,  417 

servient  owner  may  nse  or  alter  way,  417 

skill,  right  of  selection  generally  depends  on  acting  with  reasonable, 

426 
statutory  rights  of  way,  428 

"sufficient  wayleave,"  grantee  under,  may  only  carry  granted  or 

excepted  minerals,  422 — 424 
what  kind  of  way  grantee  may  make  under, 
419,  420 
thoroughfare  between  mines  on  either  side,  right  to  use  mines  as,  424 
time  of  grant,  not  nee.  thnt  way  should  only  be  of  kind  in  use  at,  420 
tramway,  grantee  of  "  convenient  '*  wayleave  "  sufficient  *  *  wayleave 

&c.  may  make,  419 
right  of  passage  cannot  have,  418 

waggon  way  cannot  have,  418 
working  mines  under,  290,  291 
treasure  trove,  right  of  Crown  to  carry,  417 

trespass  on  3rd  person,  effect  of  particular  direction  involving,  427 
unlimited  grant,  grantee  under,  may  make  what  kind  he  pleases,  418 

use  for  what  purpose  he  pleases,  431 
unnecessary  injury,  liability  as  to  direction,  for  doing,  427 
waggonway,  grantee  of  "convenient"    wayleave  "sufficient   way- 
leave*'  &c.  may  make,  419 
right  of,  cannot  have  tramway  or  railroad, 
418 
Wat.  CI.  Act,  right  under,  to  make  communications  between  severed 

mines,  369—372,  428 
wayleave  rent  for  improper  user,  432 
amount  how  fixed,  432 
form  of  inquiry,  432  n. 
ownership  of  mines  under,  42,  43.     (See  Highways^ 

set  out  under  Inclosure  Act,  43 
proprietary  or  possessory  land  for  carriage,  user  of.    (See  Uner.') 
rateability  as  to  roads,  243,  244,  616 

Settled  Land  Acts,  making  roads  for  improvements  under,  132 
statutory  severance,  right  of  user  where,  80 
support,  measure  of  damages  for  withdrawing,  from,  393,  394 

HOPE, 

malicious  injuries  to,  606 

ROWBERROW, 

custom  in  manor  of,  578  n. 

ROYAL  MINES.    (See  Crown:) 

Acts  of  Wm.  and  Mary  as  to,  52,  53 
object  and  results,  63,  54 
ore,  meaning,  54 
Colonies,  Crown  grant  in,  will  not  pass  gold  or  silver  mines  without 
express  mention,  55,  578 
Victoria,  678,  578  n. 
copper  tin  iron  or  lead  mines  are  not,  although  containing  gold  or  silver, 
62 
Crown  has  right  of  pre-emption  where  gold  or  silver  intermixed,  63 
obligation  to  wash  ore,  63 
when  mine  is  royal  or  base,  54,  55 
Crown  presumptively  entitled  to,  52 

rights  where  intermixed  with  base  metals,  52 — 55 
gold  and  silver  mines  are,  62 
grant  of  "  mines  "  simpliciter  passes,  65 

unless  there  are  both  royal  and  base,  when  base  only  pass,  56 
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ROYAL  M.iy^ES— continued, 

rebuttable,  presumption  of  ownership  in  Crown  is,  55 
Scotland,  56  n. 

work,  doubtful  whether  Crown  may  dig  pits  on  surface  to.  400, 401 
or  license  others,  Crown  may,  when  mines  opened,  400,  401 

ROYALTY.  (See  Apjfortionment  Act ;  Olouoegterthire  Rights  <J*<*» »'  Lease ; 
Life  or  Yearn ^  Tenant  for?) 

average  clause,  effect  of,  on,  220 

construction,  questions  of,  as  to,  219 

covenant  to  work,  reservation  of,  does  not  imply,  224 

different  kinds  of,  219 

distress  lies  for,  236 

dressed  or  undressed  ore,  on,  219 

exemption  of  coal  consumed  in  working  the  mine,  220 

liberties,  in  respect  of,  220,  221 

life  or  years,  right  to,  of  tenant  for,  64 

meaning  of,  217  n. 

outstroke,  for  right  of,  220,  221 

(quantity  sold,  according  to,  219 

rate  on  lessee,  how  calculated  in  making  prospective,  620 

reservation  of,  lessor  should  stipulate  for,  217 

salt,  land  owner  receiving,  cannot  claim  compensation  under  Brine- 
Pumping  Act,  38-1 

sell  at  pit*s  mouth,  reservation  of,  for  sums  for  which  minerals  would,  219 

specie,  reservation  in,  219 

support,  effect  of  reservation  of,  in  excluding  right  of,  273,  296 

winning,  after  deducting  expenses  of,  220 

RULES.  (See  Coal  Mhies  Reg,  Actn;  Qnft-book  S^^c,  Chmps,;  Gloucesterthlre 
Rlghtg  ^c, ;  Met.  Mhiee  Reg.  Act*.^ 

RUNNING  WITH  THE  LAND.  (See  Contract;  Fixtures;  LeoMc;  Liberties: 
Licence ;  Sjjecljic  Performance ;  SupjwrtJ) 

SAFETY   LAMPS.    (See  Coal  Mines  Reg.  Acts.) 

SAFETY   VALVES,  667,  710 

SAINT  BRIAVELS,  HUNDRED  OF.    {^^  Gloucestershire  RigMs  ^'c.) 

SALE.    Qiee  Contract ;  Conceuance;  Cost-hook  ^'C,  Comps. ;  Qrurt;  Rail,  and 
Wat.  CI.  Acts;   Settled  Estates  Act;   Settled  Land  Act;   Stannary 
C\jurts;  Tfan.sfer.') 
lunatic,  of  property  of,  126.    (See  Lunatic.) 
uiinerals,  with  exception  of,  under  Trustee  Act,  133,  134 

SALT.     (See  Brine- Pumping  ;  Brine-Pumping  Act  IS91;  Brine- Water.") 

obtained  from  brine-water  not  a  mineral  within  Settled  Estates  Act,  163 

SALT   MINE, 

influx  of  brine  in  lease  of,  prob.  inevitable  accident,  239  n. 
owner  of,  whether  a  trader  within  Ir.  Bankruptcy  Act,  255 

SALT   PANS.    (See  Fixtures.) 

SALTPETRE, 

rights  of  Crown  as  to,  401  n.,  416 

SAND.     (See  Rail,  and  Wat.  CI.  Acts  ;  Quarry.) 
a  mineral,  10 

within  Quarries  Act,  12,  724 
fencing  of  pits,  723 
no  right  to  take,  from  allotments,  182 
right  to,  in  Isle  of  Man,  576,  577 

SANITARY  AUTHORITY.  (See  Brine-Pumping  Act  1891 ;  Pub.  Health  .^c. 
Act  1883;  Rivers  Pollution  Prevention  Act.) 


INDEX.  857 

SANITARY  WORKS.    (See  Pub.  Health  Am.  Act  1883.) 

SCHOOL  FEES,  630,  731,  732.    (See  Coal  Mbiei  Beg.  Acts;  Truck  Acts.") 

SCOTLAND.     (See  Coal  Mines  Beg,  Act^ ;  Met.  Mines  Beg.  Acts.^ 

abandon,  lessee  entitled  to,  when  mine  non-existent  or  exhausted,  218  n 
buildings,  provision  that  lessee  may  remove,  proper  when  contract  for 

'*  clauses  usual  and  customary."  196  n. 
composition  on  entry  of  singular  successor,  year's  rent  for  purpose  of 

measuring,  includes  mineral  royalties,  65  n. 
fixtures,  260  n. 

licensee,  right  of,  to  indemnity,  252  n. 
machinery  and  effects,  injuries  to,  607  n. 
Mortmain  Acts,  shares  in  Scotch  mines  not  within,  258 
outstroke,  working  by,  216  n. 
Railways  Clauses  Acts,  construction  of,  in,  24,  32  n. 
royal  mines,  56  n. 
sea  in,  mines  under,  45,  46 
sea-shore  in,  mines  under,  45 
water,  liability  for  discharge  of,  454  n. 
no  liability  for  escape  of,  456  n. 
Waterworks  Clauses  Act,  construction  of,  24  n.,  32  n. 

maps  under,  with  whom  to  be  deposited,  339 

SCRIP   MINE,  496 

SEA.    (See  Water.) 

ownership  of  mines  under, 
generally,  45 
in  Cornwall,  51 
in  Scotland,  45,  46 

SEA-SHORE, 

ownership  of  mines  under, 
generally,  44,  45 
in  Cornwall,  51 
in  Scotland,  45 

SEAM, 

definition  of,  2 

mine  and,  distinction  between,  2 

primary  sense  of,  excludes  openness,  2 

secondary  sense  of,  2,  3 

space  created  by  working  probably  included  in,  8 

SECRETARY.    (See  Cvst-book  Jj^c.  Cumps.;  Bating.) 

SECRETARY  OF  STATE.  (See  Coal  Mines  Beg.  Acts;  Sx plosives ;  Met. 
Mines  Beg.  Acts ;  Slate  Mines.) 

SERVANT.  (See  Coal  Mines  Beg,  Acts;  Employer;  Employers  and  Workmen 
Act;  Employers'  Liability  Act ;  Fact,  aiid  WwJt.  Act;  Met.  Mines 
Beg.  Acts ;  Truck  Acts.) 

SERVICE  OF  NOTICES.  (See  Coal  Mines  Beg.  Acts;  Conveyancing  Sfc.  Act; 
Met.  Mines  Beg,  Acts.) 

SERVICE  OF  PROCESS,  &c.    (See  Barm ote  Courts;  Stannary  Courts.) 

SETTING  ASIDE.    (See  Fraud ;  Mistake.) 

SETTING  FIRE 

to  mine,  when  a  felony,  604 
punishment  for,  604 
attempt,  when  a  felony,  604 
punishment  for,  6io4 


858  INDEX. 

SETTLED  ESTATES  ACT.    (See  SeUled  Land  Acts.^ 
power  of  tenant  for  life  to  lease  under, 
contracts,  power  as  to,  162 

Court  may  authorise  leases  of  mines  or  easements  for  forty>years,  161 
or  for  longer  term  If  ac<3.  to  oust,  of  district  and  beneiicial,  161 
devolution  of  capitalised  rents,  163 

"  earth  stone  coal  and  mineral,"  applic.  of  rent  in  resp.  of,  163 
forms  of  orders,  162  n.,  163  n. 
incidental  powers,  162,  163 

rights  and  easements,  162,  163 
infant  entitled  in  remainder,  161  n. 

undivided  shares  of,  162 
kind,  qu.  whether  reservation  of  rent  in,  authorised,  162  n. 
new  and  open  mines  may  be  leased,  161 
particular  leases  and  general  leasing  powers,  162 

form  of  vesting  power,  162  n. 
rent,  application  of,  163 
peppercorn,  162,  166 
pro{)ortion  of,  to  be  capitalised,  163 

not  where  lease  of  open  mine  and  for  not  more  than  twenty- 
one  years,  161,  169 
salt  obtained  from  brine- water  not  mineral  within  statutory  words,  163 
statutory  requirements  must  be  complied  with,  161,  162 
surrenders  and  renewals,  162 

twenty-one    yeara,  for,  without  order  of  Court,  in  case  of  open 
mines,  161 
new  mines,  in  case  of,  where  unimpeachable  for  waste,  161 
rents,  no  obligation  to  capitalise,  161,  169 
power  of  tenant  in  fee  simple  or  in  tail  to  lease  under, 

lands  of  infants  under,  as  extended  by  Conveyancing  Act,  158 

joint  powers  of,  and  1  Will.  4,  c.  65,  s.  17.- 
158,  159 
power  to  sell  under. 

Court  may  authorise  sale  of  land  containing  mines  &c.  at  inst«nce  of 

ten.  for  life,  127 
separate  sale  of  surface  and  mines,  127, 128 
easements  and  easement   rents   may  be  granted  or  reserved   and 
restrictions  imposed,  127, 128 
terms  on  which  sales  sanctioned,  128  n. 
forms  of  orders,  127,  128  n. 
proceeds,  application  of,  128 
trustees  may  obtain  power  to  lease  under,  171 

SETTLED  LAND  ACTS.    (See  Settled  Estates  Act.') 
sects,  in  extenso — Settled  Land  Act  1882, 
s.2(inpaH),  128,  163,  164 
ss.  3,  4  (in  Iffirf),  129 
»«.  6,  9,  10,  11... 164—168 
S8.  17,  21,  24,  25,  29,  56  {in paH),  129—132 
SeUled  Land  Act,  1890, 

s.  8. ..165 
infant  tenant  in  fee  simple  or  in  tail,  leases  by,  159 
"  mines  and  minerals,"  meaning  of,  128,  128  n. 
"  mining  lease,"  meaning  of,  164 
"  mining  purposes,*'  meaning  of,  128 
other  powers,  conflict  between  powers  of  Act  and,  132,  170 

not  prejudiced  by,  132 
power  of  ten.  for  life  to  carry  out  predecessor's  contract,  130,  170 

contract,  130 
execute  deeds,  130 
power  of  ten.  for  life  to  lease  under, 

agreement  by  settlor,  in  pursuance  of,  64,  170 
average  clause  authorised,  165 
capitalised,  proportion  of  rent  to  be,  167,  168 
contrary  intention,  168,  168  n. 
open  mines,  in  case  of  lease  of,  168 
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power  of  ten.  for  life  to  lease  nnder, 
capitalised,  proportion  of  rent  to  be, 

ten.  for  life  impeachable  for  waste,  meaning  of,  168 

trust  for  sale,  where  land  subject  to,  168,  169 

where  lease  granted  in  exercise  of  "  every  power,"  169 

pursuance  of  predecessor's  contract,  64, 170 
where  varying  minimum  rent,  166,  167 

whether  obligation  to  capitalise  can  be  avoided  by  leasing  under 
Settled  Estates  Act,  161, 169 
conflict  between  powers  of  settlement  and  powers  of  Act,  132, 170 
contract  of  settlor,  pursuant  to,  64,  170 
contracts,  170 
Court  may  authorise  lease   for  more  than   sixty  years    if  ace.  to 

custom  of  district  or  other  lease  impracticable,  167 
deeds,  170 

except  or  reserve  mines  &c.  or  easements,  power  to,  129,  130,  164 
'*  impeachable  for  waste  in  respect  of  minerals,"  meaning  of,.  168 
improvements,  165 
minimum  rent  authorised,  165 — 167 

ascending  scale,  may  be  on,  165,  166 

but  not  in  case  of  sui*face  lease,  165 
cesser,  provision  may  be  made  for,  when  minerals  paid  for, 
166 
and  wavleave  at  nominal  rent  to  continue   after  cesser, 
166 
descending  scale,  whether  minimum  rent  may  be  on,  166, 167 
part  may  have  to  be  capitalised,  166,  167 
mining  purposes,  power  to  lease  land  or  easements  for,  for  sixty 
years,  164 
power  to  lease  for  twenty-one  years  does  not  apply  to  lease  for, 
169 
new  and  open  mines  may  be  leased,  164 

lease  of  whole  or  part  with  additnl.  mines,  power  to  make,  170 
and  to  reserve  apportioned  or  other  rent,  170 
obligation  to  capitalise  rent,  how  far  can  be  avoided  leasing  under 

Settled  Estates  Act,  161,  169 
other  powers  available,  where,  132,  169 
particular  leases  and  general  leasing  powers,  167,  167  n. 
procedure,  171  n. 

renewal,  pursuant  to  covenant  for,  170 

rent  may  be  according  to  acreage  worked  or  quantity  gotten  or 
facilities  given,  164,  165 
may  vary  according  to  price  of  minerals,  166 

minimum  rent.    (See,  under  this  title,  minimum  renf), 
proportion  of,  to  be  capitalised,  168.    (See,  under  this  title, 
capitalized.^ 
rents,  application  of,  167,  168 
rules  under  Act,  167  n.,  171  n. 

Settled  Land  Act  1890,  s.  6  of,  does  not  apply  to  leases,  170  n. 
statutory  requirements  as  to  rent  &c.,  164,  165 
support,  lessee  may  be  authorised  to  remove,  164 
surrender  of  whole  or  part  with  or  without  exception  of  mines, 
power  to  accept,  170 
and  to  apportion  rent,  170 
power  of  infant  tenant  in  fee  simple  or  in  tail  to  lease  under,  159 
powers  of  ten.  for  life  to  sell  enfran.  exch.  or  partition  under,  12%  et  seq. 
application  of  capital  money,  130,  131 
payment  for  improvements,  130,  131 
purchases  of  land  mines  &c.  and  easements,  130 

subject  to  exceptions  as  to  mines  &c.  or  easements,  130 
burning  bricks  making  tiles  &c.,  131,  132 
deeds  and  contracts,  130 

freestone  limestone  clay  and  sand  &c.,  working  of,  132 
improvements,  power  to  execute,  131 

with  capital  money,  130,  131 
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SETTLED    LAND  ACTS— continved, 

1)0 were  of  ten.  for  life  to  sell  enfran.  exch.  or  partition  under 
improvements,  power  to  execute, 

brick  making  tile  making  &c.,  131, 132 

entry,  power  of,  to  execute,  132 

jetties  piers  &c.  for  transport  of  minerals,  131 

reconstruction  enlargement  or  improvement  of  works,  131 

meaning  of,  131,  132 
trial  pits  and  other  preliminary  mining  works,  131 
meaning  of  preliminary  works,  131 
powers  to  enfranchise  exchange  or  partition,  129 
sell  land  or  easement  over  it,  129 
separately  deal  with  surface  and  mine,  129,  130 
purchase  or  exchange  or  partition,  land  acquired  by,  to  be  made 

subject  to  settlement,  130 
restrictions  and  casements  may  be  created,  129,  130 
tramways  and  other  ways,  making  of,  132 
power  to  sell  surface  apart  from  mines,  129,  130 
*'rent,"  meaning  of,  163,  164 

SETTLEMENT.    (See  Pauper  Settlemeyd ;  Settled  Estates  Act;  Settled  Land 
Acts,) 

SETTS.     (See  Stannary  Cani-ts.) 

duration  of  agreement  for,  494 
forfeiture  for  non-working  of,  477 

SEVERANCE.    (Sec  Jlail,  and  Wat.  CL  Acts;  Support.) 

SEWERS.    (See  Ptib.  Health  Act,   1875 ;    Public  Health  Am,  Act,  1883  ; 
Sii2yport ;  Water.) 
subsidence  from  brine  pumping,  382.    (See  Brine  Pumping  Act,  1891.) 

SHAFT.    (See  Coal  Mines  Reg.  Acts  ;  Feni-es  ;  Pits  ;  Rating.) 
malicious  injuries  to,  604,  605 

SHARES.     (See  Companies  Act,  1862  ;  Cost-hook  Jjrc,  Comps.;  Partner.) 

"SHORTS"    CLAUSE.      (See  Average   Clause;    Rail,  and   Wat.  CI.  Acts 
(reversioner).) 

SIC  UTERE  TUO  UT  ALIENUM  KO^"^  LJEDAS,  262 

SIGNALLING,  664,  666,  709 

SILVER.     (See  Rityal  Mines.) 

SIMPLE,  ESTATE  IN  FEE, 
mines  may  be  held  for,  42 

SIMPLE,  TENANT  IN  FEE.    (See  Fixtures;  Infant;  Lunatic.) 
power  to  lease,  158,  159 

sell  partition  or  exchange.  126,  127 
user  by,  right  of.     (See  Containing  Chamber ;  User.) 
waste,  prima  facie  dispunishable  for  legal,  although  subject  to  executory 

devise,  61 
work  all  mines  and  quarries  and  appropriate  produce,  right  to,  61 

SINKING  PITS.     (See  Inclosure  Acts  ;  Pits.) 

SLAG 

not  a  mineral  within  Quarries  Act,  1 2,  724 

SLATE.     (See  Rail,  and  Wat.  CI.  Acts.) 
a  mineral,  10 
worked  underground  a  mine,  5,  6 

within  Met.  Mines  Acts,  695,  722,  724 
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SLATE  MINES.    (See  Met.  MineA  Reg.  Artf.) 
Met.  Mines  Acts,  are  within.  HO.'),  722,  724 

Sec.  of  State  may  exempt,  from  provisions  as  to  explosives,  707,  721,  722 
application  for  exemption,  721,  722 
list  of  exemptions.  722 
revocation  of  exemption,  722 

SLATE  QUARRTT.     (See  Quarry.^ 

application  of  Quarry  Acts  to,  723 

meaning  of,  5,  6 

owner  of,  whether  trader  within  Ir.  Bankraptcy  Act,  255 

shares  in,  may  pass  under  bequest  of  shares  in  mines.  5 

whether  excepted  from  conveyance  under  Rail,  or  Wat.  CI.  Acts,  27 

SLEEPING  RENT.    (See  Detid  Rent,') 

SMELTING  WORKS, 

application  of  Fact,  and  Work.  .Act  to,  729 

SMOKE.    (^^>QQ  XuiiMHce  ;  Surface  Damage,') 

SMYTHAM,  559  n.,  568  n.     (See  Derbyshire  Rights  ^'c.) 

SOIL.     (See  Ther.) 

meaning  of,  34,  35 

variation  of' meaning  by  context,  35 

SOKE   AND   WAPENTAKE   OF   WIRKSWORTH,  557  et  seq, 

SOMERSETSHIRE, 

obsolete  customs  in,  578  n. 
Rowberrow,  manor  of,  578  n. 

SPACE.    (See  Containing  Chamber  ;  Uner.) 

SPACES  FOR  REFUGE,  664,  708 

SPECIAL  NOTICE, 

forfeiture  at  meeting  with,  509 
making  of  calls  at  meeting  with,  507 
meaning  of,  505 

SPECIAL   RAILWAY   AND   CANAL   ACTS    &c.     (See  Gas  CI.  Act ;  Pub. 
Health  Act  1875  ;  PUb.  Health  S^'c  Act  1883  ;  Rail,  and  Wat,  CI.  Acts  ; 
Support.^ 
Acts  giving  neither  support  nor  power  to  purchase,  331 — 333 

distinction  between,  and  Acts  giving  support  ab  initWy  332,  333 
no  remedy  for  withdrawing  support,  331,  332 
Acts  giving  power  to  purchase,  and  power  to  work  in  default,  319 — 326 
analogy  to  Rail,  and  Wat.  CI.  Acts,  326,  348 
CO.  &c.  not  bound  to  purchase  support,  322 — 324 
even  though  mine  being  drowned,  322,  323 
compensation,  implied  extension  of,  provisions  as  to,  beyond  specified 

limits,  321,  322 
lessee  to,  where  covenant  to  leave  pillars,  325 
measure  of,  325 

mine  owner,  limited  to  interest  of,  325 
provisions  as  to,  319,  320,  321,  323 
right  to,  not  lost  by  working  after  giving  notice,  326 
damage  to  compos,  works,  provisions  precluding,  320,  321 
damages  for  working  after  giving  stat.  notice,  326 
distinction  between,  and  Acts  giving  power  to  compel  purchase  and 

prohibiting  removal  of  support,  328 
and  Acts  giviog  right  of  support,  ab  initio^  326 
flooding,  322—325,  464 

injunction  against  working  where  co.  willing  to  compensate,  326 
interest,  when  mine  owner  is  entitled  to,  325 
jus  tertii^  325 
mine  owner  may  work  in  default  of  purchase,  323,  324 
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SPECIAL  RAILWAY  AND  CANAL  ACTS  iiC—cofdinned. 

Acts  giving  power  to  purchase,  and  power  to  work  in  default, 
non-grantor  of  land,  mines  owned  by,  325 
notice  of  intention  to  work,  820,  323 

withdrawal  of,  326 
remedy  for  working  where  co.  willing  to  compensate,  326 
support,  comp.  not  bound  to  purchase  right  of,  322 — 324 
work,  express  power  to,  323 

working,  prohibition  of,  on  payment  of  compensation,  323 

within  specified  limits,  320,  321 
Acts  giying   power   to  compel   purchase  and  prohibiting  removal  of 
support,  326—331 
adjacent  mines,  liability  as  to,  not  implied  from  statut.  liability  as 
to  subjacent  mines,  329 
prohibition  as  to  removal  of  support  does  not  apply  to,  328,  329 
Brown  r.  Robins,  principle  of,  not  applicable,  329 
compenEation,  how  recoverable,  331 

where  particular  mode  specified,  331 
specified  remedy  not  available.  331 
lessee  to,  331 
provisions  as  to,  327 
when  payable,  331 
damage  to  comp/s  works,  provisions  precluding,  327 
distinction  between,  and  Acts  giving  option  to  purchase  with  power 

to  work  in  default,  328 
giving  right  of  support,  ab  initio^  328 
duty  to  object  to  removal  of  support  cannot  be  released,  330 
immat.  that  support  enjoyed  for  20  years,  329 

surface  would  have  subsided  in  its  natural  state,  329 
minerals,  reservation  of,  326 
notice  of  intention  to  work,  344 
power  and  prohibition  apply  to  mines  not  owned  by  grantor  to  co. 

&c.,  328 
purchase  cannot  be  compelled  where  injury  from  working  impos- 
sible, 329 
injunction  against  attempting  to  compel,  329 
subjacent  mines,  inquiry  as  to  damages  for  delay  in  working,  330  n., 

331  n. 
whether  mine  owner  can  work,  327,  328 
working,  prohibition  of,  on  payment  of  compensation,  327 
Acts  giving  right  of  support  ab  initio^  312 — 319 

compensation,  where  provided  for  and  received,  not  essential  that 

question  of  support  actually  considered  in  fixing 
amount,  316 
for  support,  by  whom  claimable,  317 — 319 
grantor  of  land  to,  317,  318,  333 
how  recoverable,  319 
non-grantor  of  land  to,  318,  333 
provisions  as  to,  312,  315,  316 
when  payable,  318,  319 
when  presumed  to  have  been  made,  316 
conditions  precedent  to  acquisition  of  support,  316 
damage  to  comp.'s  works,  provisions  precluding,  313,  314 
distinction  between,  and  Acts  giving  no  right  of  or  power  to  pur- 
chase support,  332,  333 
Acts  giving  option  to  purchase  with  power 

to  work  in  default,  326 
Acts  giving  power  to  compel  purchase  and 

prohibiting  removal  of  support,  328 
Rail,  and  Wat.  CI.  Acte,  347,  348 
knowledge  of  existence  of  minerals  not  essential,  316 
purchase,  powers  of,  within  prescribed  limits,  313 
severance  of  property  in  land  not  essential,  316 
support,  grant  of,  within  specified  limits,  does  not  exclude  implied 
grant  beyond,  313,  314,  321 
mine  owner  cannot  withdraw,  312 — 316 
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SPECIAL  RAILWAY  AND  CANAL  ACTS  kc,—contintied. 
Acts  giving  right  of  support  ab  initio^ 

support,  subjacent,  grant  of,  does  not  exclude  implied  g^nt  of 

adjacent,  314 
twenty  years,  enjoyment  of  support  for,  immaterial,  316,  317 
bridges  &c.,  exceptional  provision  for,  313 
Canal  Acts,  provisions  as  to  support  in,  315,  320—324,  327,  328 
classification  of,  as  regards  mining  provisions,  312 
compensation,  effect  of  provision  as  to,  on  right  of  support,  333 
for  support,  315—319,  325,  331 

extent  of  right,  325,  331 
grantor  of  land,  to,  317,  318,  333 
how  recoverable,  319,  331 
interest,  limited  to  claimant's,  325 
lessee,  to,  325,  331 
non-grantor  of  land,  to,  318,  333 
should  include  prospective  injury,  318 
when  payable,  318,  319,  331 
construction,  rules  of.  332,  333 

distinction  between  classes  of  Acts,  312,  32G,  328,  332,  333 
grantor  and  non-grantor  of  land,  difference  between,  as  regards  com- 
pensation for  suppoi-t,  317,  318,  333 
"  injury,"  meaning  of,  where  mine  owner  prohibited  from  working  so  as 

to  cause,  320,  320  n. 
interest,  when  mine  owner  is  entitled  to,  325 
negligence  in  construction  of  works  by  comp.,  4(54,  465 
Railway  Acts,  provisions  as  to  support  in,  312 — 314 
special  remedy,  where  prescribed  must  be  pursued,  331,  392,  431,  466,  467 

where  not  available,  331 
support,  compensation  for.    (See,  under  this  title,  compenmtion.^ 
implied  grant  of,  against  non-grantor  of  land,  289,  317 

from  power  to  construct  works,  289,  314,  315, 

332,  333 

subjacent  without  lateral,  332 

without  property  in  land,  316 

not  excluded  by  express  grant  within  certain 

limits,  313,  314,  321,  322 

principles  of,  as  regards  land  in  non-natural  state  apply  in  case 

of  statutory  severance,  279 
statutory  duty  to  object  to  removal  of,  cannot  be  released,  330 
works  improperly  constructed  or  maintained,  464,  465,    (See  Negligence^ 

SPECIAL  REFEREE.     (See  Support  ;  TrespaM  ;  Water.) 

SPECIAL  RESOLUTION, 

alterations  in  and  additions  to  rules  by,  506 

meaning  of,  505 

sale  of  property  under,  531 

SPECIAL  RULES.    (See  Coal  Mines  Reg.  Acts  ;  Met  Mnies  Beg,  Acts,") 

SPECIFIC  PERFORMANCE.    (See  Contract;  Sjyeoulatire  ^c.) 
easements,  covenant  as  to,  whether  runs  with  the  land,  196 
may  be  had  of  contract  for  grant  or  lease  of,  196 
mine  or  quarry, 

contract  for  sale  or  lease  of,  specific  performance  may  be  had  of,  194, 

195 
stannary  mine,  477 
in  general  enforceable  as  to  undivided  moiety,  195 
but  not  where  intention  of  lessor  is  to  grant  lease  of  whole, 
195 
covenants  to  be  inserted  where  contract  silent, 
liberty  for  lessor  to  enter  and  inspect,  195 

vendor,  when  price  payable  by  instalments  according 
to  workings,  195 
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SPECIFIC  PEB,FOBMkSCE— CO fUhtued. 
mine  or  quarry, 

covenants  to  be  inserted  where  contract  silent, 
'^  usual  and  customary  mining  clauses,"  195 
assignment,  covenant  against,  195 
bankruptcy,  right  of  re-entry  on,  195 
buildings  by  Scotch  lessee,  removal  of,  196  n. 
district,  effect  of  particular  provisions  being  usual  in,  195 
modes  and  times  of  working,  195 
re-entry  for  non-payment  of  rent  or  royalty,  195 

other  breach,  195 
surrender,  right  to,  if  mine  not  workable  at  profit,  195,  196 

in  Derbyshire,  195, 196,  576 
water,  influx  of,  195 
non-existent,  and  no  warranty  as  to  existence,  190 
substitution  of  names  in  cost-book,  522 
minerals, 

contract  for  sale  of,  specific  performance  may  not  be  had  of,  1 96 
immat.  that  supply  and  payment  by  instalments,  196,  197 
or  that  minerals  are  of  a  parti c.   descriptn.  or  from   partic. 

place,  197 
working  of  mine  involved,  a  fortiori  if,  197 
covenant  for  purchase  of,  does  not  run  with  land,  197 
in  jimction,  contract  not  indirectly  enforceable  by,  197 
moiety,  will  in  general  be  granted  as  to  lease  of  undivided,  195 
no  title  to  mines  or  quarries,  187 
repairs,  not  obtainable  of  covenant  as  to,  233 
work,  not  obtainable  of  covenant  to,  232,  233 
working,  where  mines  exhausted  or  partly  exhausted  by,  187 

SPECULATIVE  NATURE  OF  MINING  PROPERTY.      (See  Aequipjtcenee ; 
Delay.^ 
biddings,  former  practice  as  to  opening,  not  applicable  to  mine^,  191  n. 
contract,  enforcement  of,  never  refused  because  of,  190 
sometimes  element  in  favour  of  enforcing,  193 
delay,  person  otherwise  entitled  to  relief  may  lose  it  by  85,  121 — 123 
fraud,  general  statements  as  to  prospects  comparatively  immat.  as  to, 

198 
laches  peculiarly  applicable  to  action  to  set  aside  contract,  198 
residuary  bequest  in  will,  conversion  pri,  foe,  necessary  under,  66 

SPEECH  HOUSE,  538  n. 

SPOIL, 

appropriate,  right  of  mine  owner  to,  399 

compensation  for  providing  new  land  for,  under  Kail,  and  Wat.  CI.  Acts, 

352 
damages  for  tipping,  403 
right  to  cast  on  adjoining  land  of  g^'antor,  398 

SPOIL  BANKS,  398,  544,  add.  to  p.  403 

SPRAGS 

are  materials  within  Truck  Acts,  733  n. 

STAFFORDSHIRE, 

butty  colliers,  custom  as  to,  in,  577 
meaning  of,  577  n. 

STAITH, 

malicious  injury  to,  605,  607 

STAMPS.    {See  Bamwte  Courts ;  Chnvei/afice ;  Cogt^book  4'e.  Comps.;  Glouce^er- 
shire  Rights  ^c, ;  Lease;  Licence;  Rail,  and  Wat.  Cf.Acts 

STANHOPE, 

tithe-ore  due  by  custom  in,  578,  625 
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STANNARIES  ACT,  1887.     (See  Ci>H-hook  .Jr.  Comps.) 

STANNARY  COURT.    (See  Coxt-hook  Src  Omptt.;  Itn-boundhuj.) 
actions  against  officers  of  Court,  474  n. 

advertisement  of  amalgamation  resolutions  of  cost-book  comps.,  531 
appeals,  478 

under  former  law,  478  n.,  471)  n. 
arbitration,  478 

Assessionable  Manors  Account,  investment  of  funds  standing  to,  47!) 
Bills  of  Exchange  Act,  application  of,  to.  477 
common  law  jurisdiction  in  Cornwall,  475 

Devonshire,  47*"),  476 
Companies  Act,  not  necessary  to  register  under,  company  working  within 
and  subject  to  jurisdiction  of,  49() 
what  is  such  company,  496 
concurrent  administration  of  law  and  equity,  475 
Cornwall,  jurisdiction  in,  475 
County  Court,  procedure  of,  how  far  applicable  to  Stann.  Courts,  476 

process  from,  for  enforcing  stannary  order,  479 
County  Courts,  jurisdiction  of  Stann.  Court  and,  in  personal  actions 

formerly  concurrent,  480  n. 
titinsfer  of  jurisdiction  to,  474 

by  what  courts  to  be  exercised,  474 
winding  up,  474.    (See  Windinff  Up.) 
covenant,  injunction  to  restrain  working  contrary  to,  477 
custom,  injunctions  to  restrain  workings  contrary  to,  477 
Devonshire,  jurisdiction  in,  475,  476 

Duchy  mines,  duties  of  registrars  as  to,  406,  407,  479  n.,  480  n. 
Duke  of  Cornwall.    (See  Duke  of  Cornwall.') 
ejectment.     (See,  under  present  title,  recovery  of  pos^cMwn.) 
enforcement  of  orders,  479 

in  winding  up,  479 
equitable  jurisdiction,  476 
execution,  479 

forfeiture  for  non- working  &c.,  477 

freehold,  no  jurisdiction  as  to  claims  touching,  except  by  consent,  477 
High  Court  has  no  equitable  juriRiliction  where  resort  may  be  had  to,  480 

temble  no  jurisdiction  in  personal  actions  within,  480 
jurisdiction  of,  to  rectify  register,  480 
procedure  of,  how  far  applicable  to  Stann.  Courts,  476 

not  Order  14.  .  .476 
process  from,  for  enforcing  stannary  order,  479 
inheritance,  no  jurisdiction  as  to  claims  touching,  except  by  consent,  477 
injunction,  jurisdiction  to  grant,  477 

of  Registrar,  477 
interpleader  after  winding  up,  533 
jurisdiction,  by  whom  formerly  exercised,  474  n. 
former  extent  of,  475  n.,  476  n. 
how  regulated,  474  n. 
nature  of,  474,  475 
transfer  of,  to  County  Courts,  475 
Liquidator,  Registrar  may  act  as,  477 
"  mining  company,"  meaning  of,  478 
non-metallic  minerals,  when  within  jurisdiction  of,  476 
officers  of,  actions  against,  474  n. 
personal  actions,  jurisdiction  in,  480 
pitch,  entry  of  name  of,  in  books  of,  498 
places  for  holding  Courts,  476 
plaint,  suits  commenced  by,  476 

procedure,  476 
plumbago,  a  metallic  mineral  within  Acts  relating  to,  476  n. 
proceedings  in,  476 — 482 

commencing,  under  wrong  jurisdiction,  476  n 
how  commenced,  476 
procedure,  476 

how  regulated,  474  n. 

M.tf.  55 
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STANNABY  COUKT— continued. 

proclamation  of  tin-boands  in,  483,  484,  49B 

pursers'  and  creditors'  suits,  abolition  of,  477  n.,  478  n. 

recovery  of  possession,  477 

rectification  of  register,  477,  480,  502,  503 

jurisdiction  as  to,  by  High  Ct.  or  Stan.  Ct.  at  optn.  of  applicant,  480 
reason  why  option  given,  480 

where  some  objects  of  stan.  co.  carried  out  beyond  stan.  district,  480 
registered  companies,  jurisdiction  as  to,  478 

orders  as  to,  enforcement  of,  479 
Registrar, 

duties  of,  as  to  Duchy  mines,  406,  407,  479  n.,  480  n. 
injunctions,  jurisdiction  to  grant,  477 
Liquidator,  may  act  as,  477 
registration  of  amalgamation  resolutions,  502,  531 

copies  of  leases,  grants,  or  licences  of  right  to  work  in 

Btann.,  502 

assignments  and  contracts  for  sale,  502 
mortgages,  debentures  &c.,  502 
under  Comp.  Act  of  comp.  working  within  and  subject  to 
jurisd.  of,  not  necess.,  496 
what  is  such  company,  496 
service  of  orders,  summonses  &c.,  478 

subpoenas,  478 
sittings,  476 

specific  performance,  477 
stannaries,  what  were  originally,  474  n. 
tin-bounds,  proclamation  of,  in,  483,  484,  493 
tinners,  jurisdiction  recognised  in  charters  granted  to,  474,  475 
transfer  of  shares.    (See  Transfer.^ 

Unclaimed  Moneys  Account,  investment  of  funds  standing  to,  479 
Vice- Warden,  jurisdiction  formerly  principally  exercised  by,  474  n. 
winding  up  of  companies,  474,  477,  480 — 482,  531—534.    (See  Winding 

Up  i'c.) 
working  contrary  to  custom  or  covenant,  injunction  to  restrain,  477 
forfeiture  for  non-,  &c.,  477 

STANNARIES,     CUSTOMS   OF.     (See    Cornwall;    Cost-hook  Sec    Contps.  ; 
Devonshire;    Duke  of  Cornwall;   Stannary  Courts;  Tin-bounding.') 

STANNARY   COMPANIES.    (See  Cost-book  Sfc,  Conips.) 

m 

STANNARY   CONVOCATIONS  AND  PARLIAMENTS,   482,  482  n.,  495  n. 

STATIONS,  658 

STATUTE    OF   FRAUDS.     (See  Frauds,  Statide  of.) 

STATUTES.      (See  references  under  short  or  popular  titles.     See  TabU  of 
Statutes.) 

STATUTES   OF    LIMITATIONS.    (See  Limitations,  Statutes  of) 

STEALING.    (See  Larceny.) 

STEAM    ENGINE, 

penalty  on  erecting  near  highway  unless  screened,  401 

STEWARDS   OF  BARMOTE   COURTS,  660,  561 

STOKE    CLIMSLAND,  50 

STONE, 

a  mineral,  10 

quarry,  application  of  Quarry  Acts  to,  723 

owner  of,  whether  trader  within  Irish  Bankruptcy  Act,  254 
when  excepted  from  conveyance  under  Rail,  and  Wat,  CI.  Acts,  30 
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STONES, 

meaning  of,  in  Nayigation  Acts,  23 

STONEY  MIDDLETON,  657  et  9eq, 
tithe  ore  due  by  castom  in,  625 

"STORES   AND   OTHER   EFFECTS," 

accumulation  of  tap  cinder  not  included  in,  2B 

STRANGERS.   (See  Ettahlishment  of  Title  ;  Recovery  of  Po$se$»i4)n ;  Trespass.') 

STRATUM, 

definition  of,  2 

STREAM.    (See  Bieer  ;  Water.) 

STREAMING  FOR   TIN, 

meaning  of,  488 
rights  of,  488,  489,  490 

may  be  obtained  by  grant,  489,  490 

STREET  UNDER  PUBLIC   HEALTH   ACT, 
does  not  carry  ownership  of  mines,  202 

SUBP(ENA.     (See  BarmoU  Courts  ;  Stannary  Courts.) 

SUBSIDENCE.    (See  SuppoH. ) 

SUB-SOIL.    (See  User.) 
meaning  of,  33,  34 
surface  may  include,  203 
wider  term  than  mines  or  quarries  or  even  minerals,  34 

SUCCESSION  DUTY, 

discovery  of  mines  previously  unknown,  no  liability  on,  614  n. 

law  prior  to  August,  1894. ..614  n. 

new  mines  might  probably  be  assessed  for,  614  n. 

open  mines,  how  assessed  for,  614  n. 

value  of  real  estate  for  purposes  of,  how  now  ascertained,  614 

SUMMARY  JURISDICTION.  (See  Coal  Mines  Beg.  Acts;  Met.MinesBeg.  Acts.) 
when  disputes  as  to  sums  due  to  stann.  miners  may  be  heard  by  Court 
of,  613 

SUPERFLUOUS  LAND.     (See  Bail,  and  Wat.  CI.  AcU) 

mines,  semble^  are  not,  if,  although  surface  required,  mineral  support  is 

not  required,  144 
surface  is  superfluous,  guare  whether  where,  mines  remain  in  co.,  144 
work,  temporarily,  co.  may,  if  they  intend  ultimately  to  use,  96,  144 
working,  lands  being  kept  for,  is  evidence  that  they  are,  143,  144 

SUPPLYING  CREDITOR.    (See  Cost-book  4'c.  Comps.) 

SUPPORT.    (See  Brine- Pumping ;    Brine-Pumping  4*c.  Act,  1891;  Custom; 

Oas  Ci.  Act;  Gas  JUains  and  Pipes;  Lands  CI.  Cons.  Act;  Preserijf- 

tion;  Pub.  Health  Act,  1875;  Pub.  Health  4^c.  Act,  1883  ;  Bail,  and 

Wat.  CI.  Acts  ;  Special  Bail,  and  Can.  Acts  ;  Surface.) 

acquiescence  and  expenditure  may  bar  right  to  injn.  for  withdrawing, 

894,  396 
does  not  easily  bar  remedy  in  damages,  396 
adjacent.    (See,  under  this  title,  lateral.) 
already  acquired,  cases  where  rights,  not  taken  away  by  anbsequent  Act, 

295,  296 
artificial  support,  right  to  substitute,  264 
must  keep  in  repair,  268 
whether  omission  to  provide,  is  cause  of  action  in  case  of  sub- 
sidence, 268,  269,  389 
watercourse,  no  j/ri.  fac.  right  of,  for,  275,  276 
weakening,  2G3,  276.    (See,  under  this  title,  weakened.) 

56—2 
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artificial  weight,  263.    (See,  under  this  title,  non-natural  gtate,} 
no  pri.  far,  right  of,  for,  275,  276,  277 

right  of  support  for,  does  not  extend  to  increase  of  weight,  276, 
289 
original  right  not  lost  by  increase  of  weight,  289 
value  of  land  not  entitled  to  support  for,  279 
asphalt  or  pitch,  from,  265,  266 

barrier,  withdrawing  support  from,  and  letting  in  water,  272 
basin,  no  jjri.fac,  right  of  support  for,  275.  276 
Brown  r.  Robins,  principle  of,  277,  278 

not  applicable  under  Acts  giving  power  to  compel  purchase  and  pro* 

hibiting  removal  of  support,  329 
under  Rail,  and  Wat.  CI.  Acts,  348,  319 
building.     (See,  under  this  title,  artijicud  weight ;  non-natural  xtate,) 
erect  and  repair,  effect  of  covenant  to,  306,  307,  311 
no  pri,  foe,  right  of  support  for,  275 
where  surface  acquired  for  erection  of,  286,  287 
building  covenant,  effect  on,  of  reserved  right  to  withdraw  support,  add. 

to  p.  283 
Butterknowle  &c.  Co.  v.  Bishop  Auckland  &c.,  rule  laid  down  in.  301, 

302,  307,  308,  310,  311 
canal.     (See  Special  Bail,  and  Can.  Acts.^ 

necessary  to  keep  in  repair  to  avoid  loss  of  right  of,  289 
no  jfri.fac.  right  of  support  for,  275,  276,  277 
where  surface  acquired  tor  erection  of,  286,  287 
cause  of  action  for  withdrawing,  nature  of,  268,  389 
classification  of  decisions  as  to  construction  of  instruments,  296 
compensation  for  leaving,  right  of  grantor  to,  as  part  of  purchase-money, 

317,  318.  333 
distinction  between  grantor  and  non-grantor 
of  land,  317,  318,  333 
for  surface  damage,  express  provisions  as  to,  302 — 311 
effect  on  right  oi  support  of  provisions  excluding, 

311 
effect  on  right  of  support  of  provisions  for,  302 — 311 
destruction  of   surface  contemplated,  298,  307, 

308 
entry  on  surface  prohibited,  306,  307,  311 
injury  to  buildings  contemplated,  306,  307,  308 
"  surface  damage,"  meaning  of,  302 — 304 
liability  to  make,  runs  with  land,  282 
measure  of,  279 
conditions  precedent  to  acquisition  of,  316 
conjectural  considerations,  right  of  support  not  excluded  by,  296 

preserved  by,  302 
consequential  injury  to  buildings  &c.,  278 

trade,  278 
construction  of  provisions  as  to,  294  et  seq. 

whether  right  excluded  or  not  is  question  of,  281,  290 
contemporaneous  workings  by  different  persons,  may  be  no  remedy 

where,  388,  389 
continuous  subsidence,  270 

contract,  right  of  support  for  land  in  natural  state  may  be  excluded  by, 
279—283 
antecedent  lessee,  exclusion  may  enure  for  benefit  of,  281 ,  303  n. 
express,  as  to  other  mines  or  surface,  effect  of,  281,  282 
lateral  workings  may  entail  liability  notw.  contract  as  to  vertical, 

281,  282,  289,  290 
liability  where  working  negligent  or  contrary  to  custom,  283 
partial  exclusion  by,  280,  281 
prescription,  cannot  be  re-acquired  by,  283 
copynolds  and  freeholds,  no  diff.  betw.,  as  to  oust,  right  to  withdraw, 

284,  285 
corporation,  remedy  of,  in  case  of  subsidence,  388 
covenant  held  to  be  grant,  282 


INDBX.  869 

SJ]?TOB,T— continued. 

covenant,  non-liabilitj  for  damage,  as  to,  whether  runs  with  land,  282 
to  get  all  coal  obtainable  with  safety,  effect  of,  309,  310 
to  work,  eflEect  of,  300,  301 
camulative  remedies,  302,  392 
custom,  right  for  land  in  natural  state  may  be  excluded  by,  283,  284. 

(See  Cuatom.) 
damage  inappreciable,  whether  action  will  lie  where,  270 

meaning  of,  320.     (See,  under  this  title,  turjface  damage.^ 
mining,  caused  by,  does  not  necessarily  mean  subsidence,  300 
non-liability  for,  express  provisions  as  to,  311 
whether  covenant  as  to,  runs  with  land,  282 
"  damages  and  spoil  of  land,*'  meaning  of,  304 
damages,  consequential,  to  buildings  and  trade,  278 
for  infringing  right  of,  392,  393 
for  same  subsidence  recoverable  once  for  all,  270, 393 
form  of  inquiry  as  to,  395  n. 
inappreciable,  where  damage,  270 
where  land  artificially  burdened,  278,  279 
death  of  wrongdoer,  remedy  how  far  barred  by,  396.    (See  Death,) 
degrees  of  right  not  measured,  265,  266,  384,  395 

demising  particular  bed  of  coal  and  reserving  dead  rent,  effect  of,  310, 311 
different  kinds  of,  262,  263 

difficulty  of  propping  up  surface,  right  not  affected  by,  266 
easement,  right  of  support  for  land  in  natural  state  is  not,  263,  264 

non-natural  state  is,  265 
character  of  right  when  acquired  same  in  each  case,  265 
erect  and  repair  big.,  effect  of  covt.  to,  306,  307,  311 
excavation,  land  weakened  by,  nopri.Jae.  right  of  support  for,  276,  277. 
(See,  under  this  title,  weakened.) 
not  of  itself  infringement  of  right  of,  268,  269 
purchase  of  surface  subsequent  to,  267 
fraud  or  concealment,  267 
exclusion  of  implied  grant,  290 

right  for  land  in  natural  state,  279 — 285 
expenditure,  acquiescence  and,  may  bar  right  to  injunction,  394,  395 
express  grant,  right  of,  for  land  in  non-natural  state  may  be  acqrd.  by, 

285,  286 
water,  of  right  of  support  from,  387 
extent  of  right,  265—268 

fraud  in  sale,  where  previous  removal  of  minerals  a,  267 
free  miners,  action  against,  for  withdrawing,  551 
Gas  Clauses  Act.     (See  Oas  CLavsex  Act.) 
gas  mains  and  pipes,  right  of,  to  subjacent,  315 

where  land  expressly  acquired  for,  287 
Gloucestershire  custom,  action  against  miners  under,  for  withdrawing,  551 
grant.     (See,  under  this  title,  express  grants  implied  grant.) 

covenant  held  to  be,  282 
grantee  of  mines  with  exception  of  underlying  mines  has  pri.  fac.  right 
of.  272 
of  surface  with  exception  of  mines  has  pri.  fac,  right  of,  272 
grantor  with  exception  of  surface  hsa  pH.  fac.  right  of,  272,  273 

whether  grant  in  fee  or  for  years,  273 
heir,  liability  of,  for  subsidence  from  ancestor's  workings,  390 
highways.    (See  Highways.) 

implication,  nothing  short  of  necessary,  will  exclude  right  of  support 
otherwise  existing,  301 
rule  to  ascertain  presence  of  necessary  implication,  301,  302,  307, 
308,  310,  311 
implied  grant  of,  for  land  iii  non-natural  state.  286,  294,  312 

as  where  weight  on  land  at  time  of  severance, 

286 
or  avowedly  intended  to  be  put  there,  286, 287 
e.g.^  purchase  for    erection   of    building, 
canal,  railway,  sewer,  or   gas    mains, 
286,  287 
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implied  grant  of,  for  land  in  non-natnral  state, 

purchase  for  erection  of  building,  &c., 

immat.  to  what  ppee.  big.  kc.  may  be 
applied,  287 
whether  object  of  purchase  stated, 

287 
whether    porch.    Tolnntary     or 
Stat.,  287 
where  possible  future  weight  contemplated, 
287,  288 
exclusion  of,  290 

not  bj  express  grant  or  power  to  prevent  working    within 
specified  limits,  313,  314,  321,  322 
not  for  mere  reasonable  weight,  288 
only  from  grantor  and  to  extent  of  his  interest,  288 

but  grantor  need  not  be  grantor  of  land,  289 
water,  from,  384—388 

grant  for  particular  purpose,  386 
presence  of  water  due  to  accident,  384,  385 
works  authorised  by  statute,  for,  289,  314—316,  332,  333 
Inclosure  Acts,  construction  of  provisions  in,  as  to  support,  296 — 311,  314 

effect  of  clause  as  to  holding  mines  in  as  full  &c.  a 
manner  as  if  Act  not  made,  296,  297,  304—308, 
314 
large  reserved  powers  under,  307 
right  of  support  where  severance  under,  274 
infringement  of  right  of,  what  is,  268 — 271 
damage  where  inappreciable,  270 
not  until  subsidence  occurs,  268,  601 
subsidence  must  be  substantial,  270 
injunction  against  infringement  of  right  of,  270  n. 

acquiescence  and  expenditure  may  bar  right  to,  394,  396 

claim  of  right,  394 

damage  actually  caused  or  imminent  and  certain,  394 

damages  a  sufficient  remedy,  immat.  that,  394 

forms  of,  395  n. 

general  words,  wHl  be  granted  in,  395 

local  industry,  not  refused  because  may  lead  to  stopping  of,  394 

mandatory,  may  be  obtained  in  proper  case,  395 

to  enforce  provisions  as  to  support,  230 
subsidence  substantial  but  damage  inappreciable,  394 
when  granted,  394,  396 
injury.    (See,  under  this  title,  damage.) 
inspection  of  m.  and  workings  and  plans,  order  for,  on  interl.  applic,  395 

form  of  order,  395  n. 
instruments  inter  partes^  construction  of  provisions  in,  as  to  support, 

296—311 
intention  to  exclude  right  of,  must  be  plain,  296,  303 

compensation    clause,  when    presence    or   absence    material 

297 — 300.    (See  also,  under  this  title,  compensation,') 
covenants  to  work,  effect  of,  300,  301 
jtis  teHii,  326,  368 
land  not  immediately  adjoining,  from,  266 

owner  of,  hs^pri.fac,  right  of,  271,  272,  294 
support  by,  263 

without  right  of  property  in,  316,  353,  354 
Lands  Clauses  Act.    (See  Land*  CL  Cons,  Act.) 
lateral,  262,  263 

implied  grant  of,  not  excluded  by  express  grant  of  vertical,  314 
may  be  excluded  though  vertical  support  granted,  332 
no  implied  grant  of  support  against  lat3ral  owner,  288 
owner  of  land  has  pri.fac.  right  of,  271,  272 
same  principles  apply  to  vertical  and,  263 

workings  may  entail  liability  notw.  contract  for  impunity  as  to 
vertical,  281,  282,  289,  290 
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lateral, 

workings,. where  land  already  weakened  by  excavation,  276,  277, 

281  n. 
wrongful  working  by  lateral  owner,  389 
lease,  an  element  in  considering  whether  right  of  support  excluded,  273 
construction  of  provision  as  to  support,  229 — 231 
mandatory  injunction  to  enforce  provisions  as  to  support,  230 
legal  memory,  enjoyment  of  right  of,  from  time  of,  291 
lessee,  contract  for  impunity  enuring  for  benefit  of  antecedent,  281 
lessor,  liability  of,  for  subsidence  subequent  to  lease,  391 

whether  remedy  against,  for  workings  of  lessee,  391 
liability  for  damage,  effect  of  provision  excluding,  311 
liberties  of  winning  and  working,  effect  of  clause  giving  full,  297 

apparently  immaterial  whether  liberties  i-eserved  or  newly 
created  by  grant,  297 
licensee,  liability  of,  for  withdrawal  of  support,  391 
licensor,  no  remedy  against,  for  acts  of  licensee  where  L  irrevocable,  391 

contra  where  licence  revocable,  391 
Limit.,  Stat,  of,  a  bar  after  six  years  to  action  for  withdrawing,  395 

time  runs  from  subsidence,  268,  269,  395,  601 
cofitra,  in  case  of  trespasser,  601 
lunatic,  Court  may  sever  land  of,  without  obligation  to  leave,  126 
mandatory  injunction  to  restrain  infringement  of  right  of,  395 
manor,  right  of  lord  of,  to  withdraw  support  from  waste,  274 

customary  right  to  do  so  prob.  good,  285 
minerals  may  be  removed  so  long  as  surface  supported,  264 
mistaken  interpretation  of  instrument  by  parties,  effect  of,  302 
mode  of  working,  right  of  support  is  independent  of,  266,  267 
natural  causes,  subsidence  from,  267 

right  to  enter  on  neighbour's  land  to  prevent,  267,  268 
natural  state,  land  in,  and  land  in  non-natural  state  regulated  by 

different  principles,  263 
nature  of  right  of  support  for  land  in,  263,  264 
owner  of  land  in,  has  pri/ac.  Tight  of,  261,  262,  271, 
272,  294 
nature  of  right,  262  et  seq. 

is  absolute  right  to  have  surface  protected,  266 
land  in  natural  state,  for,  263,  264,  317,  318 
land  in  non -natural  state,  for,  265 
may  exist  without  property  in  land,  317 
strata,  independent  of  character  of,  266 
surface,  right  of  support  is  incident  to,  263,  317,  318 
negligence,  claimant  of  rights  for  land  in  non-natural  state  must  act 
without,  294 
servient  owner  liable  if  no  injury  but  for  his  acts,  294 
senible,  entails  liability  for  withdrawal  of,  278,  279,  283 
statutory  works,  in  constructing,  464,  465 
neighbour,  meaning  of,  in  questions  relating  to,  266 
non-adjoining  land,  from,  266 

non-natural  state.     (See,  under  this  title,  artificial  weight;  building; 

weakened,^ 
character  of  right  of  support  when  acquired  same  as 

for  land  in  nat.  state,  265 
land  in,    and    land  in  nat.   state    regultd.  by  diff. 
pples.,  263 
entitled  to  such  support  as  owner  would  have 
had  if  it  remained  in  natural  state,  277, 278 
ergo^  owner  of  built-on  land  has  remedy  if  it 
would  have  been  damaged  in  natural  state, 
278 
semble^  in    previously    weakened    land    no 
liability  on  defendant  though  aware  of 
fact,  277 
remedy  extends  to  injury  to  building,  278 
and  to  consequent  injury  to  trade,  278 
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necessary  that  claimant  in,  should  have  support  for 

land  in  natural  state,  293 
principles  apply  where  statutory  severance  of  surface 

and  minerals,  279 
right  of,  for  land  in,  an  easement,  265 
nuisance  by  injuring  roads,  effect  of.  on  provisions  as  to,  314 
onus  of  proof  in  case  of  withdrawal  of,  where  land  in  natural  state,  272 

where  land  in  non-natural  state. 
276 
parties,  mistaken  interpretation  of  instrument  by,  effect  of,  302 
passive  omission,  no  pri,  fac,  right  of  action  for  mere,  267 

contra,  where  artificial  support,  268 
perpetual  fetter  on  mine  owner,  cannot  be  created  by  common  law 
grant,  286 
may  be  obtained  under  covenant  not  to  work,  286 
pillars,  effect  of  covenant  to  leave,  310,  311 
plans,  inspection  of,  on  interl.  application,  395 
pleading,  necessary  in,  to  allege  right  of,  for  artificial  weight,  276 
not  necessary  in,  to  allege  grounds  of  right,  276 

right  of,  for  lland  in  natural  state,  272 
predecessor,  liability  for  subsidence  caused  by  excavation  of,  389 — ^391 
prescription — enjoyment  of   right  for  twenty  years,  291 — 294.      (See 

Preserijitfo-n.') 
since  legal  memory,  291 
right  of  support  for  land  in  natural  state  may  probablv  be 

excluded  by,  283—285 
subsequent    acquisition    of    excluded   right   probably    not 
possible  by,  283 
previous  withdrawal  of,  no  right  of  action  by  purchaser  for,  if  no  fraud, 

267 
"properly  worked,"  effect  of  provisions  that  mines  shall  be,  300,  301 
property,  suppoit  for  land  in  natural  state  not  absolute  right  of,  264,  270 
Public  Health  Acts.      (See  Pvb,  Health  Act,  1875  ;  Public  Health  Jic 

Act,  1883.) 
purchase,  power  to,  inconsistent  with  existence  of  right,  344 
purchaser,  liability  of,  for  subsidence  caused  by  vendor's  excavations, 

390  n. 
railway,  no  j)rL  fac.  right  of  support  for,  275 

where  land  purchased  for,  286,  287 
"  reasonable  support,"  266  n. 

reasonable  weight,  no  implied  right  of  support  for,  288 
reasonably,  nee.  that  claimant  for  land  in  non-nat.  state  shd.  act,  294 

servient  owner  liable,  if  no  injury  but  for  his  acts,  294 
referee,  reference  to,  bv  Court  in  cases  of  doubt  as  to  withdrawal  of, 

394  n. 
remedies  for  withdrawal  of.  270  n.,  388 — 396 

contemporaneous  workings  by  different  persons,  may  be  no  remedv 

where,  388,  389 
contractors,  liability  of,  391 
difficulty  of  ascertaining  person  liable,  may  be  no  remedy  owing  to, 

.388,  .389 
injunction,  394,  395.     (See,  under  this  title,  injunctions) 
lessor  or  lessee,  against,  391 
loss  of,  395,  396 

measure  of  damages,  393,  394.    (See  Jifeasvre  of  Damage*.) 
person  liable,  questions  arising  as  to,  388 
trespass,  in  case  of,  601 
trustee,  liability  of,  391 
where  special  prescribed  prob.  no  others  available,  331,  392 

remedies  may  be  cumulative,  302,  392 
whether  against  mine  owner  who  excavated  or  mine  owner  for  the 
time  being  or  both,  389-  391 
repair,  loss  of  right  by  omission  to,  289 

when  neighbour  may  enter  to,  267,  268 
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reseryation  of  right  of  support  for  land  in  non-natural  state,  no  implied,  290 

except  where  implication  of  reciprocal  easements,  290 
reservoir,  no  prL  fao.  right  of  support  for,  275,  276 
reveraioner  and  lessee  may  sometimes  recover  in  proportion,  392,  393 
roads,  effect  of  nuisance  by  injuring,  on  provision  as  to,  314 
no  pri,  fac.  right  of  support  for,  275 
where  laud  acquired  for  construction  of,  280,  287 
royalty,  reservation  of,  an  element  in  considering  whether  right  excluded, 

273,  296 
rule  in  Butterknowle  &c.  Co.  r.  Bishop  Auckland  &c.,  301,  302,  307,  308, 

310,311 
'•  running  silt,"  given  by,  265,  266,  386,  387 
runs  with  land,  liability  to  compensate  for  withdrawal  of,  282 

whether  covenant  as  to  non-liability  for  damage,  282 
separate    tenement,   no  right    of   support    unless    substance  receiving 

support  exists  as,  267 
settlement,  effect  of  provision  for  compensation  in,  306 
severance  of  surface  and  minerals,  where  no  evidence  as  to,  271 
sewer,  right  of  support  where  land  acquired  for,  286,  287.    (See  Pub, 

HeuUh  Act,  1875  ;  Pub.  Health  4'c.  Act,  1883.) 
specified  distance,  effect  of  prohibition  of  working  within,  313,  314,  321. 
322 
minerals,  effect  of  prohibiting  working  of,  309 — 311 
statutory  contract,  exclusion  of  right  of  support  by,  279,  280 
duty  to  object  to  removid  of,  cannot  be  released,  330 
grant,  right  of,  for  land  in  non-natural  state  acquired  by,  285, 

286,  289 
powers,  effect  of  purchasing  under,  as  to,  286,  287 
right  to  make  works  requiring  support,  289,  314 — 316,  332,  333 
severance,  right  of  support,  where,  279 
strata,  right  of  support  with  respect  to  two  subjacent,  272 
subjacent.     (See,  under  this  title,  vertical. ) 

and  superjacent  mines,  right  of  support  as  to,  272 
subsequent  Act,  may  not  take  away  rights  already  acquired,  295,  296 
subsidence,  continuous,  270 

each  a  new  cause  of  action,  268 

nature  of  cause  of  action  in  case  of,  268,  389 

no  liability  for  withdrawing  support  until,  268,  601 

only  one  action  for  same,  270 

substantial,  must  be,  270 

trespasser,  position  of,  more  favourable  than  where  working 

lawful,  601 
where  subsidence  substantial  but  damage  inappreciable,  270 
superfluous  land.     (See  Superftmnut  Laml.') 
s\iTt2Loe,pn./ac.  right  of  support  for,  261,  262,  271,  272,  294 
surface  damage,  meaning  of,  279  n.,  298,  302 — 304,  551 

right  of  support  not  excluded  by  provision  for  compen- 
sation for,  298,  302—308 
telegraph  wires  &c.,  291 

trade,  where  remedy  for  consequent  injury  to,  278 
tramway,  no  jrri.  fac,  right  of  support  for,  275,  278 
where  land  expressly  acquired  for,  286,  287 
working  mines  under  Tramways  Act,  1870.. .290,  291 
transfer  of  obligation  to  give,  275 
transfer  of  right  of,  274,  275 

conveyance  of  land  in  general  carries  right  belonging  thereto,  274 
sectis  where  grantees  are  corporation  with  compulsory  powers  of 
purchase,  and  Kail,  or  Wat.  CI.  Act  applies,  274,  275 
immaterial  whether  compulsory  powers  actually  exercised,  275 
but  common  law  position  mav  remain  unchanged  or  be  restored, 
275 
trespass,  surface  owner  with  mere  right  of  support  cannot  bring,  for 

minerals  removed,  264 
trespasser  withdrawing,  favourable  position  of,  as  compared  with  person 
lawfully  working,  601 
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twenty    years,    enjoyment   of   right   of   sapport  for,   291—294.    (iSee 

PretcHption, ) 
underground  workings,  effect  of  reference  to,  in  provisions  as  to  com- 
pensation, 303,  306,  307,  311 
unusual  working  temhle  entails  liability  for  withdrawal  of,  283 
"  usual  and  most  approved  way,"  effect  of  covenant  to  work  in,  300 
value  of  land  not  entitled  to,  for  artificial  weight,  279 
yalues  of  substances  giving  and  receiving  immat.,  266 
vertical,  262,  263,  332,  332  n. 

express  grant  of,  does  not  exclude  Implied  grant  of  lateral,  314 
may  be  granted  without  lateral,  332 
owner  of  land  has  jrri.fac.  right  of,  271,  272 
same  principles  apply  to  lateral  and,  263 

workings,    lat.    workings    may    entail    liab.  notw.  contr.  for 
impunity  as  to,  281.  282,  289,  290 
waste,  right  of  lord  of  manor  to  withdraw  support  from,  274.      (See 
Wwite4,) 
customary  right  to  do  so  prob.  good,  285 
water,  right  of  support  where  land  covered  naturally  by,  263 
support  by,  384—388 
express  grant,  387 
implied  grant,  387 
no  right  of,  where  other  person  has  right  to  abstract  or  divert, 

384—386.    (See  Water.) 
particular  purpose  known  to  grantor,  where  grant  for,  386 
percolating,  386,  387,  388 
prescription,  whethef  right  to  support  from  percolating  water 

can  be  acquii-ed  by,  386,  387,  388 
presence  of  water  due  to  accident  &c.,  384,  385 
pri,  fae,  rights  as  to,  386,  387,  388 
withdrawing  support  from  barrier  and  letting  in,  272 
watercourse,  no  pri.  fac.  right  of  support  for  artificial,  276,  276,  277 

where  land  expressly  acquired  for,  286,  287 
waterworks  company.    (See  Rail,  and  Wat,  CI.  Acts,) 
weakened,  no  pri,  fac,  right  of  support  for  land  artificially,  276 
immat.  whether  by  owner  of  land  or  third  person,  276,  277 

or  by  defendant  if  entitled  to  cause  weakening,  277 
whether  on  happening  of  damage  remedy  agst.  third  person, 
277,  389 
weight.    (See,  under  this  title,  artificial  weight ;  non-natural  state.') 
'*  whole  damage  and  injury,"  effect  of  covenant  for  indemnity  against,  304 
withdraw  support,  effect  on  building  covenant  of  reserved  right  to, 

add.  to  p.  283 
winning  and  working,  effect  of  clause  giving  full  liberties  of,  297 
work  out"  minerals,  effect  of  covenant  to,  on  right  to  withdraw 
support,  229,  300,  301 
working,  no  liability  for,  till  subsidence  occurs,  268,  601 

power  of,  *'  as  fully  and  freely,"  as  if  Act  had  not  been  made, 
effect  of,  305,  306 
works  constructed  on  land,  for,  though  land  not  acquired,  316,  353,  354 
statutory  authority  to  execute  does  not  entitle  gas  co.  to  remove 
support,  281 

SURFACE.    {^^  Neifjhhovr ;  Quarrying;   Bail,  and  Wat.  Cl.Acte;  Settled 

Estates  Act ;  iSettled  Land  Acts  ;  Superfluous  Lands ;  Support ;  Surfa4» 

Damage ;    User.) 
and  mines,  when  differently  owned,  are  separate  tenements  with  incidents 

of  separate  ownership,  42,  261 
destruction  of,  by  getting  minerals,  409 — 416.    (See  Quarrying.) 
grant   or    exception   of,    includes    right   to   have   surface    preserved, 

261,  262 
meaning  of,  33,  203 

not  included  in  "  mine,"  "  quarry,"  or  "  mineral,"  33 
owner  of,  entitled  j;W./ar.  to  all  beneath  exc.  gold  and  silver  mines,  41 
presumption  as  to  ownership  of  mines  rebuttable,  42 
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pnrchase  of,  for  specific  purpose,  effect  of  exception  of  mineralB,  203,  204 
rateability  of,  616,  617 
secondary  senses  of,  33 

settled,  mode  of  dealing  with  damages  in  respect  of,  when  surface,  411 
user  of,  for  pits,  machinery,  ponds,  rubbish,  transport,  &c.,  96,  111,  112, 
397,  398,  410,  411.     (See  Ciutorn;  User,) 
under  Derbyshire  custom,  571 — 673 
workings.    (See  Quarrying ;  Rail,  and  Wat.  CI.  Aets.) 

SURFACE   BOUNDABY   BOOK,  541,  543 

SURFACE   DAMAGE, 

estimating  compensation  for,  where  powers  exerciseable  subject  to  making 

compensation,  402—404 
meaning  of,  302—308,  551 
recovery  against  trespasser  for,  593 

SURRENDER.    (See  Powers  (leases  and  licences).) 
fine  on,  of  lease  granted  by  tenant  for  life,  160 
Gloucestershire  rights  and  customs,  548 — 550 
surrender  of  gale  on  notice,  548,  549 

otherwise  than  on  notice,  549 
part  of  gale,  549 
surrendered  gales  and  quarries,  lease  of,  549,  550 

regrant  of,  549,  560 
surrenderor,  duty  of,  as  to  roads,  drains  &c.,  549 

right  of,  as  to  removing  minerals,  machinery  &c.,  549 
lease,  238—240 

"  at  any  time,''  construction  of  liberty  to  surrender,  239,  240 
"exhaustion,"  liberty  to  surrender  upon,  how  afEected   by  other 

obligations,  239 
"  fairly  wrought,"  meaning  of,  in  stipulation  that  rent  should  cease, 

239 
liberty  to  surrender  in  case  of  accident,  239 

previous  accidents,  application  of  clause  to,  239 
where  mine  not  workable  at  profit,  196 
in  Derbyshire,  195,  196,  576 
waiver  of  right  to  surrender,  240 

SURVEYORS   OF   HIGHWAYS.    {^^  Highways.) 

TACKLE, 

malicious  injuries  to,  605,  606 

TAIL,   ESTATE   IN  FEE, 

mines  may  be  held  for,  42 

TAIL,  TENANT   IN.    {^^e^  Fixtures ;  Infant;  Lunatic.) 

open  and  work  all  mines  and  quarries,  may  if  in  possession,  60 
user  by,  right  of.    (See  Containing  Chamber  ;  User.) 
working  by,  may  constitute  open  mine,  37 

TALSKEDY,  50 

"TAP-CINDER," 

not  a  mineral,  12 

accumulation  of,  not  included  in  "stores  and  other  effects,*'  23 

TAXES.    {See  Instate  I>uty ;  Income  Tax;  La?id  Tax;  Succession  Duty.) 

TEASDALE  FOREST, 

tithe-ore  due  by  custom  in,  577,  578,  625 

TELEGRAPH  WIRES   &C., 

working  mines  under,  291 

TENANT  AT    WILL.    (See  mil,  Tenant  at.) 
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TENANT   BY   THE  CURTESY, 
waste  by,  69 

TENANT   FOR  LIFE   OR  YEARS.     (See  Ufe  or  Years,  Tenant  for.) 

TENANT  FOR  LIVES   OR    YEARS,    RENEWABLE  FOR  EVER, 
waste  by,  69 

TENANT    FOR   YEARS.      (See  Leaite ;    Life  or   Tears,  Tenant  for;    Tears, 
Tenant  for,) 

TENANT   FROM    YEAR   TO    YEAR.    {See  Year  to  Tear,  Tenant  from.) 

TENANT   IN   COMMON.    (See  Co-owner;  Partition;  PaHner,) 

TENANT    IN   FEE   SIMPLE.     {Se&  Simple,  Tenant  in  Fee.) 

TENANT   IN   TAIL.     (See  Tail,  Tenant  in.) 

TENANT,   JOINT.     (See  Co^otoner  ;  Partition ;  PaHner.) 

TENEMENT, 

includes  mines,  34 

TERMOR.    (See  Lease;  Life  or  Years,  Tenant  for.) 

TESTATOR.     (See  Will.) 

TEWINGTON,  60 

THERMOMETERS, 

use  of,  in  coal  mines,  667 

"THROUGH,   OVER,   OR   UNDER,'' 
construction  of,  220,  221 

TIDESWELL,  557  et  seq. 

TIMBER, 

cases  as  to,  generally  apply  to  mines,  61  n. 

but  timber  sometimes  ordered  to  be  cut  when  mines  would  not  be 
ordered  to  be  worked,  61  n.,  71  n.,  90  n. 
"  no  injunction — no  account "  applied  to,  but  not  to  mines,  73 

TIME   OF   THE    ESSENCE.     (See  Acquiescence ;  Bday:) 
always  in  mining  contracts,  194 

ergo  either  party  may  fix  reasonable  time  for  completion  and  in  default 
rescind,  194 

TIN.     (See  Cornwall;  Stannary  Courts;  Streaming  for  Tin  ;  Tin-hounding.) 
gold  or  silver  intermixed  with,  52 — 55.    (See  Royal  Jilnes.) 

TIN  MINE.    (See  Stannary  Couiis;  Tin-bounding.) 

TIN,  STREAMING  FOR.    (See  Streaming  for  Ti?i.) 

TIN-BOUNDING.    (See  Cost-hook  <Jt,  Conips.;  Stannary  Courts.) 
copper,  tin-bounder  as  such  has  no  right  to,  399 
Cornwall  and  Devon,  custom  of,  peculiar  to,  482 
highways,  digging  or  sinking  shafts  in,  482 
origin  of  custom,  482 

Stannary  convocations  or  Parliaments,  482,  507  n. 
tin,  custom  confined  to,  482 
Tin-bounding  in  Cornwall, 

account  of  dish  or  toll-tin,  action  for,  486 

adit  for  water  through  bounds  of  others,  488 

assessional  manors,  bounding  in,  484 

assignment  of  bounds,  486 

avoidance  for  non-payment  of  toll-tin,  485 

bequest  of  bounds,  486 
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Tin-bounding  in  Cornwall, 
blowing  house,  485  n. 

bounders  and  other  tinners,  mutual  rights  of,  487,  488 
co-adventurers,  mutual  rights  of,  486,  487 
constructiTe  possession  of  all  by  possession  of  one  mine,  57,  483 

trust  on  renewal,  487 
contribution,  duties  of  co-adventurers  as  to,  486 
Courts,  proclamations  of,  in  Stannary,  483,  484 
debtfi,  liability  of  tin-bounds  for  payment  of,  486 
demise  of  bounds,  486 

devolution  of  tin-bounds  upon  executors,  486 
dish,  render  of,  to  owner  of  soil,  484,  485 
estate  of  bounder  is  chattel  real,  484 
evidence,  admissibility  in,  of  blowing-house  entries,  485  n. 
exclusion  of  co-adventurer  for  non-performance  of  duties,  486 
farm-tin,  486 
fine  for  forcible  entry,  488  n. 

formerly  payable  to  owner  of  soil,  485  n. 
fraud  by  co-adventurers,  487 
havens  and  ports,  protection  of,  489 
inclosed  lands  when  anciently  bounded,  right  of,  in,  484 

not  anciently  bounded,  no  right  of,  in,  483,  484 
injunction  in  trespass.  488 
land  which  may  be  subject  to  custom  of,  482 
land  dole,  485  n. 

legacies,  liability  of  tin-bounds  for  payment  of,  486 
malicious  diversion  of  water,  488 

measurement  of  ground  of  supposed  trespasser,  487,  488 
mill,  diversion  of  water  from  ancient,  488 
owners  of  soil  and  tinners,  mutual  rights  of,  482 — 486 
penalties  for  non-renewal  by  keepers  for  othera,  485 
possession,  delivery  of,  483 

writ  of,  483 
pot-water,  disturbance  of,  488 
priority  of  entry,  property  depends  on,  until  verdict  to  contrary, 

487 
private  lands  anciently  bounded,  right  of,  in,  484 

rights  of,  de  novo  in,  483,  484 
proclamations  in  Stannary  Courts,  483,  484 
profit  a  preTtdre^  doubtful  whether  right  of,  is,  490,  491 
rateability  of  person  entitled  to  dish,  485,  622,  623 

receiving  farm-tin,  486,  622,  623 
recovery  of  possession,  484 
renewal,  annual,  485 

penalties  for  non-renewal  by  keepers  for  others,  485 
subsequent  renewal  in  case  of  default,  485 
rivers,  prohibition  of  injury  to,  or  to  adjoining  lands,  489 
sale  of  interest  and  notification  of  name  of  purchaser,  487 
sand,  right  to  discharge,  into  streams,  489 
settlement  of  bounds,  486 
streaming  for  tin,  488,  489,  490 
supply  of  goods  by  co-adventurers,  487 
tinner,  right  of,  confined  to  working,  483 
toll-tin,  render  of,  to  owner  of  soil,  484,  485 
transfer  of  bounds,  486 
trespass,  damages  for,  487 

measurement  of  ground  in  case  of,  487,*  488 
trial  and  injunction  in  case  of,  488 
unity  of  possession,  none  by  owner  being  also  bounder,  489 
unwrought  bounds,  rights  of  other  tinners  as  to,  487 
validity  of  custom,  490,  491 
waste  land,  bounding  in,  483,  484 

water  brought  to  surface  by  tin-bounders,  diversion  by  intermediate 
owner  of,  447 
no  right  to  discharge,  489 
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Tin-boandiDg  in  Cornwall^ 

water,  right  to  use  and  divert,  439,  488,  489 

no  right  to  cause  flow  from  other  lands  over  lands  bounded. 

488 
use  by  bounders  enuring  for  benefit  of  land  owner,  444, 488, 
489 
right  to  wash  minerals  &c.  bj  means  of,  448,  449,  489 
working,  bounder  must  not  cease,  486 

duties  of  co-adventurers  as  to,  486 
Tin-bounding  in  Devonshire, 

bounders  and  other  tinners,  mutual  rights  of,  492,  493 

co-adventurers,  mutual  rights  of,  492 

collusion  with  stranger  as  to  pitching  new  bounds,  492 

contribution,  duties  of  co-adventurers  as  to,  492 

devolution  on  heir-at-law,  492 

dig  tin,  right  to,  491 

dish,  render  of,  to  lord  of  soil  and  tenant  in  occupation,  492 

entry  of  "  pitch  "  in  books  of  Stannary  Courts,  493 

estate  of  bounder  is  in  fee  simple,  491 

fraud  as  to  pitching  new  bounds,  492 

havens  and  ports,  protection  of,  493 

infant  heir,  492 

occupiers  of  soil  and  tinners,  mutual  rights  of,  491,  492 

owners  of  soil  and  tinners,  mutual  rights  of,  491,  492 

"  pitching"  by  other  tinners,  492,  493 

fraud  as  to,  492 
proclamations  of  pitches  in  Stannary  Courts,  493 
renewals,  492 

streamers  for  tin  may  BOt  injure  the  works  of  other  tinners,  493 
transfer  of  bounds,  492 
trespass,  493 

unrenewed  bounds,  492,  493 
valid,  custom  of,  frequently  not,  493 

water,  no  right  to  divert,  and  dig  trenches  over  lands  of  others, 
439,  493 
right  to  carry,  to  and  from  works,  493 
will,  tin  bounds  may  be  devised  by,  492 
workings,  duties  as  to,  towards  owner  of  soil,  492 

of  co-adventurers  as  to,  492 

TINNERS.    (See  Stannary  Covrts  ;  Tin-bounding,^ 
ancient  charters  of,  474,  475 

TINTAGEL,  60 

TITHE  COMMUTATION  ACTS.     (See  ntkes.) 

TITHES.    (See  Derbyshire  MigJUt  ^'c. ;  Ihtrham  ;  Yorkshire,') 
inspection  of  mine  in  action  for  account  of,  578 

mineral  tithes  may  be  made  subject  of  parochial  agreement  under  Tithe 

Commutation  Act,  2  &  3  Vict.  c.  62... 626 
nut  within  Tithe  Commutation  Act,  6  &  7  WilL  4,  c.  71... 
625,  626 
of  mines  &c.  not  due  of  common  right  or  except  by  custom,  575,  625 
payment  of,  enforceable  by  action  for  account,  575,  578 

TITLE.    (See  Abstract  of  Title;    Contract;  Establishment  of  Title;  Zimita- 
tions,  Statutes  of;  Prescription.) 
action  of,  in  Bamiote  Courts,  574.    (See  Barmote  Courts,) 
covenants  for.    (See  Lease  (^uiet  enjoyment).) 

infringement  of,  by  subsistence  of  mining  lease,  207 

where  sale  of  surface  and  subsequent  injury  by  previous 

workings,  206 
where  sale  of  surface,  and  subsequent  injury  by  subse- 
quent workings,  206 
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TITLE— ctmtinved. 

dincovery  of,  598 

indemnify  for  demising  stranjsrer's  mine,  liability  to,  236 

Limitations^  effect  of  Statute  of,  on  breach  of  covenants  for,  207 

trespass  by  stranger  is  no  infringement  of  covenant  for  qaiet  enjoyment 

207 
working  rights,  grant  of,  sometimes  equivalent  to  covenant  for,  235 

TITLE  DEEDS, 

inspection  of,  in  action  of  trespass,  598 

TOLLS, 

devolution  of  power  to  take  up  future  rent,  494 

where  reserved  as  rent  by  tenant  for  life  under  power,  494 

TOLL-TIN,  484,  485 

TONNAGE  ROYALTY,  219.    (See  Royalty.) 

TORT.    (See  CoKt-hoitU  ^^c.  Qfmjfs,;  Death;  Trespass.) 

TRADE.    (Hee  Trade  Allowanefis ;  Trader  Jf'c) 

mines  always  regarded  as  a  species  of,  73,  117, 137, 191,  221,  253,  259, 581, 
588,  596 
ergo  suit  to  establish  title  maintainable  although  legal  estate  not  out- 
standing, 581 
fire-engine  erected  by  tenant  for  life  or  in  tail  devolves  as  per- 
sonalty, 259 
partner  may  not  insist,  in  action  for  dissolution,  on  taking  share 
of  co-partner  at  valuation,  137 
showing  exclusion  or  waste  or  disagreement  may  have 
receiver  and  manager,  117 
possession  not  arranged,  where  time  for,  purchaser  entitled  as 

from  commencement  of  month  or  week  of  payment,  191 
reversioner  may  have  account  against  lessee,  221 

or  remaindeiman  may  have  account  against  tenant 
for  life  or  years,  73 
trespass,  account  always  lay  in  respect  of,  587,  588 

injunction  always  maintainable  to  restrain,  595,  596 
mining  concerns  not  mercantile  for  all  purposes,  116 

e.g.  any  partner  may  obtain  account  against  others  without  seeking 
dissolution,  116 

TRADE  ALLOWANCES 

not  included  in  '*  actual  costs  und  expenses,"  594 

"  disbursements,"  594 
"  just  allowances,"  594 

TRADER  UNDER  BANKRUPTCY  ACTS,  253—256 

TRAMWAYS.    (See  Roadways ;  Sujfport;  Tramways  Act j  IS70.) 

TRAMWAYS  ACT,  1870, 

rights  to  mines  not  affected  by,  290,  291 

TRANSFER.    (See  Support.) 

Cost-book  and  Stannary  Companies, 

authority  to  purser  to,  how  given,  522 

benefitB  of  membership,  registered  owner  may  alone  be  entitled  to, 

523 
blank  for  name  of  transferee,  effect  of  leaving,  522,  523 
call  made  before  blank  supplied,  effect  where,  523 
calls  paid,  stann.  comp.  need  not  recognise  transfer  until,  525 
payable  by  transferor,  transferee  not  liable  for,  523,  524 
registered  owner  alone  liable  jrri.  fac,  for,  523 
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Cost-Book  and  Stannary  CompanieSf 
contracts, 

abstract  of  title  to  mine,  pur.  of  c.-b.  shares  not  entitled  to,  •'>2] 

unless  where  vendor  has  interest  in  land,  521 
evidence  of  usage  that  delivery  of  c-b.  shares  and  pay t.  simult..  52 1 
showing  subject-matter  of  purchase  and  that  he  will 
get  valid  title,  purchaser  of  cost-book  shares  entitled 
to,  521 
fraud.     (See  Fraud.) 

Frauds,  Statute  of.     (See  Frauds,  Statute  of.) 
contributions  payable  by  transferor,  transferee  not  liable  for,  524 

registci-ed  owner  alone  liahle  pri.fac.  for,  523 
contributories,  registered  owner  alone  may  be  liable  to  be  on  list  of,  523 

transferor  and  transferee  not  both  liable  as,  525 
damages  for  refusal  to,  522 

debts  payable  by  transferor,  transferee  not  liable  for,  524 
dissolve  company,  transfer  of  shares  will  not.  519 
entiy  in  cost-book  is  pri.  fa€.  evidence  of,  523 

not  sufficient  to  dispose  of  shares,  523 
forfeiture,  transferee  not  liable  to,  for  non-payment  of  calls  &c. 

payable  by  transferor,  524 
fraud  a  bar  to  specific  performance,  522.    (See  Fraud.) 
fraudulent,  when  transfer  of  stannary  shares,  525 

effect  of  acquiescence  by  company,  525 
holding  out  as  member,  effect  of  transferor,  524  n. 
indemnify  transferee  as  to  fut.  transactions,  agreet.  by  transferor  to,  524 
mortgage,  effect  of  transfer  by  way  of,  524,  524  n. 
nominee,  purchaser  of  cost-book  shares  in  name  of,  525 
parol  contract  for  transfer  of  cost-book  shares  generally  good,  522 

transfer  of  cost-book  shares  generally  good,  522 
part  of  share,  stannary  company  need  not  recognise  transfer  of,  519 
partnership  provision  that  partner  may,  effect  of,  524 
past  transactions,  ti-ansferee  may  agree  to  become  liable  for,  524 
or  may  recognise  or  adopt  them,  524 
third  parties  not  affected,  524  n. 
power  of  cost- book  member  to,  519 
registration  of,  immat.  as  between  the  parties,  523 
rescission.    (See  Fraud.) 
specific  performance  for  refusal  to,  522 
stamp,  registered  transfer  valid  without,  523 

request  or  authority  to  purser  to  register  requires  6rf .,  523 
penalty,  523 
usage  that  delivery  of  cost-book  shares  and  payt.  simult.,  ev id.  of,  521 
usual  mode  of  contracting  for  transfer  of  cost-book  shares,  522 
transfer  of  cost-book  shares,  522 
Derbyshire  Bights  and  Customs, 
High  Peak, 

consideration  for,  569 
entry  of — effect  of  entry,  669 
form  of,  569 
power  of,  569 
other  districts, 
entry  of,  570 
power  of,  570 

priority  of  entered  documents,  570 
Gloucestershire  Bights  and  Customs, 
by  galee  or  lessee,  547 
delay  fatal  to  enforcing  contract,  547 
nu7ic  pro  tmic  entries  of,  547  n. 
registration  of,  547,  547  n. 

invalidity  of  unregistered,  547 
refusal  by  gaveller  to  register,  547 

purchaser  may   ascertain  whether  payments    in    arrear, 
547,  548 
renewals  of  quarry  leases  to  assignees  of  miners,  548 
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TRANSFER— r»o»^inw45rf. 
partnership, 

any  partner  at  will  may  transfer  his  share,  135,  13H 
for  term  may  transfer  his  share,  135,  136 
effect  of  transfer,  1 36 
tin-bounds,  485,  492 

TRANSFBREE.    (See  Transfer.) 

TRANSFEROR.    (See  Tramf/er.) 

TREASURE    TROVE, 

rights  of  Crown  as  to,  401  n.,  417 

TREES.    (See  Timber.') 

TREMATON,  50 

TRESPASS.    (See  Limi^atioiu,  Statutes  of,) 

abstraction  without  entry,  remedy  for,  586 

account,  injured  person  who  has  right  of  possession  may  have,  588 

property  may  have,  587,  588 
form  of  order  directing,  588 
allowance  for  expenses  of  worlcing,  589 — 594 
Barmote  Courts,  action  of,  in,  564,  574,  575 
concealed  fraud,  599 
consequential  damage,  593 

constructive  possession,  remedies  of  person  with  mere,  588 
co-owner,  by,  113 

copyholder  and  lord,  damages  for  trespass  divisible  between,  595 
may  have  trespass  or  account,  588 

for  wroncrful  workings  by  lord,  86 
death  of  wrongdoer,  how  far  remedy  lost  by,  601,  602.    (See  DeatkS) 
directions  trespass  committed,  liability  of  persons  under  whose,  586,  587 
discovery  of  deft's  title,  598 
employer  may  be  liable  for,  as  sharing  profits,  586 
entry,  remedy  for  abstraction  without,  586 

expenditure  followed  by  delay  may  bar  right  to  interloc.  injunction,  (JOl 
Forest  of  Dean,  trespass  in,  555,  556 
fraud,  concealed,  599 

without  any  steps  to  conceal  it,  599,  600 
harbour  company,  whether  remedy  against,  where  no  power  to  work 

586  n. 
injunction  to  restrain,  usually  obtainable,  595,  596,  601 

form  of,  596  n. 
inquir^^  for  ascertaining  value  of  minerals  abstracted,  588  n. 
inspection,  596 — 598.    (See  Inspection.) 
interest,  588,  589 

joint  liability  for  damage  where  two  or  more  persons  guilty  of,  587 
life  or  years  entitled  to  work,  damages  how  applied  where  tenant  for, 

594,  595 
not  entld.  to  work,  damages    how  applied  where  t.   for, 

594,  595 
t.  for,  impeachable  of  waste  may  have  trespass  or  acct., 
68,  588 
Limit.,  loss  of  remedy  through  Stats,  of,  598 — 601.   (See  Limit.,  Stats,  of,) 
lord,  for  wrongful  workings  by,  86 
loss  of  remedy  for,  598—602 

measure  of  damages,  403,  589 — 594.    (See  Measure  of  Damages,) 
mode  of  dealing  with  damages  against  trespasser,  694,  595 
money   had  and  received,  action  for,  where  minerals  sold,   587.     (See 

Money  Had  and  Received.) 
mortgagee,  93,  94,  587,  592,  598.     (See  Mortgage.) 
open  mine,  working  by  way  of  trespass  does  not  constitute  mine  an,  39 
part  in  wrongdoing  without  sharing  profits,  liability  of  persons  taking, 
586 

M.M.  56 
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TliE&TABS—continued, 

partner  may  be  liable  for,  as  sharing  profits,  586 

possession,  injured  person  with  right  of,  may  have  trespass  or  account. 

588 
pri.  fac,  remedy  for,  585 
profits  of,  liability  of  person  who  shares,  586 
property,  remedies  of  injured  person  with  right  of,  587,  588 

person  presumed  to  have  right  of,  588 
quiet  enjoyment,  trespass  by  stranger  no  breach  of  covenant  for,  207 
railway  company  liable  for  wrongfully  entering  on  minerals,  585,  586 

whether  liable  for  wrongful  working  of  minerals,  586  n. 
rateable,  trespasser  may  be,  622 

receiver  and  manager,  appointment  of,  when  title  disputed,  596 
referee,  account  may  be  taken  *by,  588  n. 
release  given  in  ignorance,  remedy  not  lost  by,  598 
remainderman  on  coming  into  etse  may  have  remedy  for  previous,  585 
reversioner  on  lease  may  have  remedy  ior,  588 
support,  liability  for  withdrawal  of,  593 

extent  of,  as  compared  with  person  lawfully  working,  601 
threat  to  commit,  injunction  may  be  had  on,  596 
tin-bounds,  487,  488,  493 
trade,  mines  are  a  species  of,  588 
trespass,  injured  person  with  right  of  possession  may  bring,  588 

property  may  bring,  587 
unintentional  abstraction,  mere,  600 
use  and  occupation,  no  action  for,  where  minerals  wrongfully  abstracted, 

587  n. 
will,  tenant  at,  may  have  trespass  or  account,  588 
year  to  year,  tenant  from,  may  have  trespass  or  account,  588 

TRESPASSER.    (See  Trespass,') 

TRIAL,    (See  Bar/note  Courts ;  Stannary  Courts.) 

TROVER.     (See  Trespass,) 
co-owner,  by,  113 

death  of  wrongdoer,  effect  of,  602.    (See  Death.) 
equitable  waste,  in  case  of,  77 
interest,  588,  589 

measure  of  damages,  691,  592.    (See  Measure  of  Damages.) 
wrongful  workings,  for,  587 

by  co-owner,  113 

copyholder,  85 

lessee,  73 

ten.  for  life,  73 

TRUCK  ACTS, 

Act  of  1896,  contracts  &c.  illegal  under  other  Acts  not  made  lawful  by, 

782 
application  of,  730 
artificer,  meaning  of,  730 
who  is,  732,  733 
butty  colliers,  732,  733 

coin  or  bank  notes,  contract  as  to  wages  must  be  for  payment  in,  731 

wages  to  be  paid  in,  731 
when  wages  not  paid  in,  731 
contract  as  to  deductions,  731,  732,  733 

deduction  of  contribution  to  check  weigher's  remuneration,  635,  636 
deductions,  what  allowed,  731,  732 

audit,  732 
drafts  payable  to  bearer  on  demand,  payment  in,  731 
education,  rights  as  to  payment  of  school  fees  where  deductions  made 

for,  731,  732 
employer,  meaning  of,  730 
exceptions  from  Acts,  731,  732 
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TRUCK  ACTS^coHtinwd. 

exemptions  from,  power  of  to  grant,  783 

illegal,  contracts  &c.,  under   other   Acts  not   made  lawful  by  Act  of 

1896...732 
labourer  employing  others  under  him,  732 
materials  fdr  mining  purposes,  supply  of,  731 
medicine  or  medical  attendance  or  fuel,  supply  of,  731 
penalties  under,  732 
poundage  discount  or  interest,  731 
sharpening  tools,  732 

TRUNK, 

malicious  injuries  to,  605 — 607 

TRUST,  CONSTRUCTIVE,  120,  121^  122,  123 
delay  in  enforcing,  122,  123 
forfeited  gales,  on  re-gales  of,  548 
tin-bounds,  on  renewal  of,  487 

TRUSTEE.    (See  Bankruptcy.') 

mortgage  of  land  containing  mines  or  quarries,  may  not  lend  on,  134 
not  included  in  "  other  persons  interested  in  minerals  "  in  Coal  Mines 

and  Met.  Mines  Acts,  649,  700 
power  to  lease, 

after-acquired  property  and  subsequent  acquisition  of  mines,  power 

implied  from  covenant  to  settle,  1 72 
alienation,  donee  may  exercise,  notwithstanding  prior,  173, 174 
cottages,  power  should  be  given  to  build,  174 
defective  execution  aided,  right  of  lessee  to  have,  174 
donee  of  power,  tenant  for  life  usually  made,  172 
exception  of  mines,  with,  175 
express  powers,  172 — 175 
''  for  such  terms  or  number  of  years  "  as  "  shall  seem  reasonable  and 

proper,"  174 
general  power,  mentioning  mines,  173 

not  mentioning  mines,  may  demise  new  mines  under, 
172 
land  includes  mines  or  quarries,  power  to  lease,  159, 160 
liberties,  what,  may  be  granted,  174 

usual  in  district  may  solve  diflSculty  when  not  defined,  174 
life  estate,  power  during,  173 
new  ms.  whether  may  be  leased,  172, 173 
no  power  pri.  fac.  to  grant  mining  lease,  171 

immat.  that  direction  to  pay  rents  to  tenant  for  life,  171 
ore-rent,  175 
peppercorn-rent  by  way  of  mortgage,  175 

further  advance,  175 
power  to  lease  mines  following  life  estate,  effect  of,  174 

simpliciter,  effect  of,  174 
'*  rent,  at  the  best,"  what,  authorised  by,  175 
sale,  mining  lease  equivalent  to,  172 
sell  does  not  authorise  lease,  power  to,  171 
Settled  Estates  Act,  171 

Land  Acts,  171 
term,  length  of,  174 

two  contiguous  estates,  one  lease  of,  171,  172 
"  usual  powers,"  power  probably  implied  from  direction  in  marriage 

articles  as  to,  173 
way  leaves  3cc.,  power  to  lease  lands  not  authorise  lease  of,  174 
power  to  sell  or  purchase, 

beneficial  for  all  parties,  power  to  purchase  where,  134 
Court,  sanction  of  purchase  by,  134,  135 
donees  of  power,  wno  should  be,  135 
express  powers,  135 

no  power  in  general  to  purchase  land  contg.  mines  or  quarries,  134 
to  sell  land  containing  mines  or  quarries,  132 
excepting  mines,  132,  133 

56—2 
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TliU^TEE—cmtinued. 

power  to  sell  or  purchase, 

*'  rent  and  reservations,"  meaning  of,  in  power,  135 
"  reservations,"  meaning  of,  in  power,  135 
power  to  work, 

donees  of  working  powers,  trustees  (if  any)  should  be,  79 
new  mines  or  quarries,  no  power  to  work,  79 
no  power  viero  motu  to  work,  78 

open  ms.  or  qs.,  power  to  work  for  infant  under  Conv.  Act,  78,  79 
application  of  produce,  79 
sale  exchange  partition  and  enfranchisement  with  exception  of  minerals 

under  Trustee  Act  1893... 133.    (See  TruOee  Act  1893.) 
to  preserve  contingent  remainders,  account  at  instance  of,  73,  74 

injunction  at  instance  of,  76 

TRUSTEE  ACT  1893, 

8.  44  in  extemo^  133 

exception  of  minerals,  Court  may  authorise,  on  sale  exchange  partition 

or  enfranchisement,  133 
mortgagee  may  apply  under,  135 

particular  sale,  order  may  be  made  without  reference  to,  133,  134 
petition,  application  by,  134 

on  whom  to  be  served,  134,  135 
powers  of  working  &c.,  133 

Settled  Land  Acts,  powers  under,  not  affected  by,  133 
trustee  may  apply  under,  134 

TRUSTS  (SCOTLAND)  ACT,  1867 

lease  under,  does  not  constitute  mine  open,  38 

TURBARY,    COMMON    OF,  99,  100.    (See    Custom;    Merton,  Statute   of; 
Prescription.') 

TURF, 

right  of  ten.  for  life  to  dig,  63,  67 

TURNPIKE  ACTS.    (See  JETighways,) 

TYBESTA,  50 

TYWARNHAILE,  50,  177.     (See  JDuke  of  Cornwall.') 

TYWARNHAILE  TYAS,  50,  176,  177.    (See  Duksof  Cornwall,) 

ULTRA  VIRES.    (See  Harbour  Companies;  Powers;  Railway ;  Tre»pasi.^ 

UMPIRE.    (See  Arbitration.) 

UNCERTAINTY.    (See  Specific  Performance.) 
in  contract, 
->    "coals  &c.,"  185 

"  lying  under  land  to  be  hereafter  defined,**  185 
"  lying  under  the  lands  of  T.  situate  at  P.,'*  185 
"  mines  or  minerals  &c.,"  185 

"  supposed  to  be  ninety-eight  acres  or  thereaboutB,"  185  > 

of  mining  operations.    (See  Delay  ;  Speculative  Jj^c.) 

"UNDER," 

construction  of,  18 

"UNDERGONE"   COALS,  577 

UNINCORPORATED   COMPANIES.    (See  Cost-book  ^c,  Comps.;  Stannary 
Courts.) 

UNITY    OF   POSSESSION, 

in  water  rights  under  custom  of  tin-bounding,  489 
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UNIVERSITIES  AND   COLLEGE    ESTATES  ACT, 

building  and  repairing  leases,  180,  181 

buildings  offices  or  gardens,  convenient  enjoyment  of,  not  to  be  pre- 
jndicidf  180 

incidental  lands  buildings  rights  and  easements,  180 

licences,  180 

mines  and  quarries,  whether  new  or  open,  may  be  leased,  180 

rents,  application  of,  181 

statutory  requirements  to  be  complied  with,  181 

surrenders  and  renewals,  180 

UniYS.  and  Colls,  of  Oxford  Cambridge  and  Durham  and  Colls,  of  Win- 
chester and  Eton  may  lease  mines  &c.  under,  for  60  yrs.,  180 

UNOPENED   MINE   OR   QUARRY.    (See  New  Mine  or  Quarry.) 

UNPAID   PURCHASE   MONEY.    (See  Purchaiufr.) 

UNREGISTERED     COMPANIES.      (See    Cdst-hook  ^c.   Comps.;    Stannary 
Courts.) 

UNSOUND  MINE.    (See  Lunatic.) 

UNWATERING   MINES, 

under  Derbyshire  custom,  576 

»  UNWORKABLE," 
meaning  of,  227 

USAGE.    (See  Custom,) 

USE   AND  OCCUPATION.    (S^  Licence.) 

no  action  for,  where  minerals  wrongfully  abstracted,  587  n. 

USER.    (Seie  Containing  Chamber ;  Quowner  ;  Custom;  Derbyshire  Rights  ^c, 
(surface);  Partner;  PrescHptivn.) 
copyholder  may  j^ri,  fac.  use  space  created  by  lord's  workings,  97 
drainage  of  adjoining  mine,  right  of  user  of  demised  mine  for,  82,  217 

mine    excepted   from  grant 
for,  80 
grant  in  fee  excepting  mines.    (See  Airways  ;  Roadways ;   Water,) 
grant  in  fee  excepting  surface,  similar  principles  applicable  to,  80 
lessor  excepting  mines  in  similar  position  to  grantor  excepting  mines,  80 
life  or  years,  tenant  for,  of  land  containing  mines,  right  of  user  of,  82 
lord  of  manor  may  not  pri.fac.  dig  pits  or  deposit  rubbish  on  surface,  96 

use  surf,  or  subsoil  for  carre.  of  mnrls.,  96 
minerals,  principles  applicable  where  grant  or  exception  of,  80,  81 
Neighbours, 

assimment  of  liberties,  402 

bonajide  user,  implied  right  confined  to,  401 

common,  sinking  pits  on  one  allotment  for  working  under  any  part 

of,  405 
compensatn.,  mode  of  estimating,  where  user  subj.  to  making,  402 
Cornwall  Submarine  Mines  Act,  407,  40S 
Crown  Lands  Act,  408 

whether  may  dig  pits  on  surface  to  work  mines  royal,  400,  401 
damages,  measure  of,  403.    (See  Measure  of  Damages.) 

mode  of  dealing  with,  where  surface  settled,  411 
unlawful  user,  for,  403 
dangerous  user,  403 

destructiye  user,  409 — 411.    (See  Quarrying;   Rail,  and  Wat.  CI. 

Acts.) 
reserved  power  of,  of  surface,  effect  of  on  building 
covenant,  add.  to  p.  403 
Duke  of  Cornwall  and  assessional  manors,  405 — 407 
engines  or  engine-house,  erection  of,  398 
fence  shafts,  duty  of  mine  owner,  who  sinks  them,  to,  403 
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us  E  B — catiti  nved. 
Neighbours, 

implied  liberties,  79,  397 

available  when  express  liberties  invalid.  402 
not  affected  by  express,  402,  403 
Inclosure  Acts,  404,  405 
injunction  upon  mere  claim  of  right,  410 
invalid  liberties,  402 
Ireland,  lands  in,  408,  409 
necessary,  implied  right  confined  to  things,  401 
necessity,  rights  incident  to  way  of,  397,  397  n. 
obstructions  to  working,  right  to  remove,  398,  399 

right  to  appropriate,  399,  400 
ordinary  course,  implied  liberty  confined  to  user  in,  401 
ponds,  construction  of,  398 

purchasers  to  view,  no  Implied  right  to  introduce,  401 
quarrying,  no  right  of,  unless  under  clear  grant,  409 — 411 
royal  ms.,  whether  Cr.  may  dig  pits  to  work,  400,  401 
sites  of  pits  &c.,  402 

sough  pits  for  repairs,  right  to  make,  398 
spoil  banks,  effect  of  reserved  power  to  make,  on  building  covenant, 

add.  to  p.  403 
streaming  for  tin,  489,  490 

surface,  mine  owner,  may  jtrimd  facie  go  on,  and  dig  pits  and  get 
minemls.  397 
no  right  of  deposit  on,  for  purposes  of  sale,  401 
right  to  fix  necessary  machinery  on,  397,  398 
lay  minerals  or  rubbish  on,  398 
trees  on  land  of  lessor,  no  implied  right  of  felling,  unless  necessary 
for  working,  398,  401 
outstroke,  whether  lessee  may  work  by,  216.    (See  OiiMroke.) 
roadway  for  foreign  minerals,  grantor  excepting  m.  may  use  subsoil  as, 
80,  81,  add.  to  p.  80 
mi nerals,  lord  of  manor  may  not  use  surface  or  su bsoil  as,  96, 97 
and  right  for  manorial  minerals  not  justify  right  for  foreign.  97 
simple,  rights  of  user  of  tenant  in  fee,  of  excepted  mines,  79,  80 
statutory  severance,  right  of  user  where,  80 
ventilation  of  adjoining  mine,  right  of  user  of  demised  mine  for,  217 

m.  excepted  from    grant 
for,  80 
water,  right  of  grantor  in  fee  excepting  m.  to  approp.  and  use,  80,  440. 

441,  441  n. 
will,  right  of  user  of  tenant  at,  82 
year,  right  of  user  of  tenant  from  year  to,  82 

USES,    STATUTE   OF.    (See  Lease;  Licence.) 

"USUAL    AND     CUSTOMARY     MINING     CLAUSES,"    195,   196.       (See 
Specific  Performanf^e.') 

"USUAL   AND    MOST   APPROVED    WAY," 

effect  of  covenant  to  work  in,  as  regards  support,  300,  301 

USUAL    MODE   OF   WORKING, 

lessee  bound  to  work  in,  independently  of  covenant,  228  n. 

mine  owner  at  liberty  to  work  under  Rail.  CI.  Act,  must  work  in,  335 

VACUUM.    (See  Cuntaining  Chamber.) 
VALUATION.     (See  Partner.) 

VALVES, 

safety,  for  steam  boilers,  667,  668,  710 

VEIN, 

definition  of,  in  Derbyshire  Acts,  558 
definitions,  non-statutory,  of ,  1 ,  2 
mine  and,  distinction  between,  2 
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WEllH—cantiHued, 

"  pits  and  veins/*  constrnction  of  deyise  of,  2,  8 
primary  sense  of,  exclndes  openness,  2 
secondary  senses  of,  2,  3 
space  created  by  workings  probably  included  in,  8 

VENDOR.    (J&ee  Purchaser.) 

subsidence  from  workings  by,  who  liable  for,  390  n. 
working  subsequently  to  contract  is  liable  for  proceeds,  95 

VENTILATION.     (See  Airways;  Coal  Mines  Beg.  Acts;  Inflammable  Oas ; 
Met.  Mines  Reg.  Acts,) 

VERBAL.     (See  Cast-book  J^-c.  Comps. ;  Frauds,  Statute  of;  Licence.) 

VERDERERS.     (See  Gloucestershire  RighU  ^c.) 

VICAR.    (See  Parson.) 

VICE-WARDEN.    (See  Cost-book  ^c.  Comps.;  Duke  of  Cornwall g  Stannary 
Courts;    Tin-bounding.) 

VICTORIA, 

Crown  grant  of  lands  in,  does  not  pass  gold  or  sUver  mines,  578 
mining  rights  and  Courts  of  Mines  in,  579  n. 

VIEWS   OF   MINES.    (See  Inspection.) 

under  Derbyshire  custom,  562,  563,  563  n.,  574,  575 

VOTING.     (See  Cost-book  J^c.  Qmips.) 

WAGES.    (See  Coal  Mines  Beg.  Acts;  Met.  Mines  Beg.  Acts;  Truck  Acts.) 

of  miners  &c.  in  stann.  comp.,  511,  512,  532,  533.    (See  Cost-book  Jj^c. 
Comps. ;   Winding  Up  ^c.) 

WAGGON-WAY, 

malicious  injuries  to,  606 — 607 

WAKEFIELD, 

right  of  property  in  mines  and  quarries  in  manor  of,  47  n. 

WAIVER.    (See  Acquiescence  ;  Delay.) 

WALES, 

cost-book  companies  in,  496 
inspectors  of  coal  mines  in,  649 
met.  mines  in,  724 
Prince  of.    (See  Duke  of  Cornwall.) 

WAPENTAKE   OF   WIRKSWORTH,  557  et  seq. 

WARDEN   OF  THE   STANNARIES, 

former  appellate  jurisdiction  of,  478  n.,  479  n. 

WASTE.    (See    Conveyancing   ^c.    Act;     Co-oumer;    Copyholder;     Curtesy , 
Tenant  by;    Custom;    Customary  IVeeholder ;  Dowress ;   Jointress; 
Lease;  Life  or  Years,  Tenant  for;  Mortgage;  Parson;  Prescription; 
Simple,  Tenant  in  Fee;  Tail,  Tenant  in;  Trustee;  Wastes.) 
by  the  vendition,  71 

commoners  restrained  from  committing,  99 
equitable,  77 

remedies  for,  77 
lejral,  73—77 

measure  of  damages,  74 
remedies  for,  73,  76 
without  impeachment  of,  72.    (See  Settled  Land  Act.) 

WASTES.    (See   Custom;  Inclosure  Acts;  Inclosures ;  Merton^  Statute  of: 
Prescription.) 
meaning  of  waste  land,  205 
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WASTED— contimed, 
property  in, 

general  words  in  conveyance  of,  will  pass  mines  although  existence 

unknown,  201 
lord  has  pri.  fac,  right  to  mines  and  quarries  in,  49,  87 
sand  pits  or  gravel  pits  in,  may  be  copyholds,  151 
tenants,  right  of  property  in  mines  &c.  may  be  shown  to  be  in,  49 
workings  in, 

injunction  on  mere  claim  of  right  to  work  wrongfully,  88 
form  of,  88  n. 

jurisdiction  of  County  Court,  88 
lord  may  pri,  fac,  open  mines  or  dig  brick  earth  gravel  &c.  for  use 

or  sale,  87,  108  n. 
and  may  authorise  other  person  not  being  lessee,  87 
withdraw  support  from  surface,  274,  285 
may  do  so  by  custom,  285 

right  depends  on  property  not  on  Statute  of  Merton, 
87,88 
must  leave  sufficient  common,  88,  108  n.,  274 

and  probably  liable  if  commoners'  beasts  injured  through 

workings,  88 
but  sufficiency  for  substantial  period  prLfae,  evidence  of 

actual  sufficiency,  88 
onus  on  commoners  to  show  lord  acting  improperly,  88 
tin-bounding  in,  483,  484 

WATER.    (See  Coal  Jdines  Reg.  Acts;  Derby  shire  Rights  S^c, ;  Oloy^sestershire 
Rights  Jf'c;  Lease;   Pits;  Prescription;  Rail,  and  Wat.  CI.  Acts; 
Rirer ;  Riv.  Poll.  Prev.  Act;  Special  Rail,  and  Can.  Acts;  Support; 
Tin-hounding;   User;  Waterleave.^ 
general  principles  as  to  rights  of  neighbours,  435  n. 
grant  in  fee  excepting  mines, 

grantor  may  appropriate  water  found  in  or  percolating  into  mines, 

80,  441  n. 
use  space  created  by  workings  for  drainage  of  foreign 
mines,  80 
grant  or  exception  of  minerals,  different  principles  apply  where,  81 
malicious  injuries  to  waterways,  604,  605 
Neighbours — Discharge  and  Escape. 

active  interference  in  conveying  water  from  upper  mine  primd  facie 

wrongful,  454 
alterations  in  workings,  no  liability  through  escape  from  natural, 

456,  457 
water  collected  by,  escape  of,  456,  457 
apportionment  of  damage  where  discharge  and  escape  combine,  466 
artificially,  no  pri.  fac.  right  to  permit  escape  of  water  present,  461, 
462 
effect  of  vis  nuyor  act  of  Ood  &c.,  465,  466 
barrier,  effect  of  removal  of,  by  lower  owner  on  right  to  discharge,  464 

complain     of 
escape,  461 
person  wishing  protection  against  escape  should  put  up,  456 
brings  water  on  his  land,  person  who,  is  bound  to  retain  it,  461,  462 
effect  of  working  by  injured  person,  462 

with  knowledge  of  probable  damage,  462,  463 
canal,  escape  of  water  from,  322—325,  376,  377,  377  n. 
channels,  no  right  pri.  fac.  to  make,  in  neighbour's  property,  453 
combined  effects  of  discharge  and  escape,  466 
construction,  liability  through  improper,  464,  465 
conveyance    from    upper  mine  by  active  interference   pri,   fac, 

wrongful,  454 
Cornwall,  no  customary  right  in,  to  perpetual  use  of  drainage  adit, 

494 
covenant  with  third  person,  effect  of  contravening,  461 
Crown  may  have  injunction  to  restrain  removal  of  barrier  against 
sea,  459 
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Crown,  rights  of,  under  Cornwall  Submarine  Mines  Act,  455 

Crown  Lands  Act,  455 
damage  a  distinct  cause  of  action,  where  fresh,  465 
damages  for  wrongful  discharge  or  drainage  of  water,  467 

measure  of,  467 
damming  up  water  in  upper  mine,  effect  of,  458 
discharge  water  on  ppty.  of  or.  person,  no  pin,  fac.  right  to,  453,  454 
drain  water  from  intended  colliery,  construction  of  liberty  to,  455 
diifts  in  ordinary  coarse  in  upper  mine,  effect  of  making,  458 
due  course  of  working,  immaterial  to  liability  for  drainage  that 

owner  acts  in,  454 
Duke  of  Cornwall,  rights  of,  455 
escape  of  water  present  naturally,  pri,  fac,  right  to  permit,  456 

artificially,  noprL/ac,  right  to  permit,  461, 
462 
felony,  when  causing  water  to  run  in  mine  is  a,  468  n.,  603 
mine,  how  to  be  laid  in  indictment,  604 
punishment  for,  603,  604 
Forest  of  Dean  coal  award,  466  n.     (See  Oloueettershire  Rights  ^^c.) 
Gloacestershire  custom,  liability  for  escape  under,  466  n.,  554,  555. 

(See  Gloucestershire  Rights  ^^'c.) 
God,  non-liability  where  escape  due  to  act  of,  465,  466 

effect  of  expediting  escape,  465 
grant,  right  to  discharge  may  be  acquired  by,  455 

protection  against  escape  may  be  acquired  by,  466 
gravitation,  pri.  fac.  right  to  permit  water  present  naturally  to 
escape  by,  456 
no  prL  fac.  right  to  permit  water  present  ariiflly.  to 
escape  by,  461,  462 
Inclosure  Acts,  rights  as  to  water  under,  455 
injunction,  467,  468 
form  of,  467  n. 

immat.  that  no  special  injury  can  be  done,  467 
mandatory  to  stop  up  aperture,  467,  468 
on  interlocutory  application,  468 

form  of,  468  n. 
special  referee,  may  be  carried  into  effect  under,  468 
not  where  compliance  impossible,  468 

prescribed  remedy  is  compensation,  467 
injured  person,  no  liability  when  escape  due  to  default  of,  466, 466 
inspection  of  property  of  neicrhbour,  468 

forms  of  order,  468  n.,  598  n. 
intercepted  water  from  reaching  property,  no  obligation  to  prevent, 

459,  460 
knowledge  of  probable  damage,  effect  of  working  with,  462,  463 
lessee,  rights  and  liabilities  of,  217,  231,  232,  235.    (See  Lease,) 
lower  mine,  no  pri.  fac.  right  to  discharge  water  into,  454 
pri,  fac.  right  to  permit  escape  into,  456, 457 
maintenance,  liability  through  improper,  464,  465 
mandatory  injunction  to  stop  up  aperture,  467, 468 
measure  of  damages,  where  lessee  bias  short  term,  467 
natural  user  of  property  and  damage,  no  liab.  for  e.  where,  456 — 460 
workings    or   alterations,    no    liability    for    escape    through, 

456,  457 
escape    of     water    collected    by, 
456,  157 
naturally,  pri.  fac,  right  to  permit  escape  ol  water  prctent,  456 
negligence,  absence  of,  immat.  on  liability  for  discharge,  454 

escape,  463 
effect  of,  in  entailing  liability,  453, 461 
non-natural  user  of  property  and  damage,  liability  where,  460, 461 
escape  by  difkrent  channel  or  at  diffei'ent  time,  460 
in  greater  quantities,  460 
non -natural  user  of  property  and  no  damage,  no  liability  where,  459 
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naisancei  abatement  as  a,  of  invasion  of  water,  468 

effec^t  of  trespass  on  land  of  third  person,  468 
when  necessary  to  choose  less  mischievous  mode,  468 
option  to  purchase  minerals,  canal  co.  not  bound  to  exercise,  even 

though  result  of  working  may  be  to  drown  mine,  322,  323 
ordinary,  person  causing  damage  must  show  operations  to  be,  460 
pipes,  conveyance  from  upper  mine  hy^pri.fac,  wrongful,  454 
Prescription  Act,  right  to  discharge  may  be  acquired  under,  455 
prescription,  whether  protection  against  e.  may  be  acquired  by,  466 
proper,  person  causing  damage  must  show  operations  to  be,  460 
prudent,  person  causing  damage  must  show  operations  to  be,  460 
Public  Health  Act  1875,  effect  of,  on  non-liability  for  escape  of 

sewage,  463,  464 
pumping  water  from  lower  to  upper  part  of   upper  mine,  effect 

of,  454 
quarrying,  effect  on  liability  of  working  upper  mine  by,  457.  458 
Rail.  CI.  Act,  right  under,  to  make  water  communications  between 

severed  mines,  455 
rainfalls,  escape  of  surface  water  produced  by,  457, 458 
reasonable,  person  causing  damage  must  show  operations  to  be,  460 
referee,  giving  effect  to  mand.  injn.  under  superintendence  of,  468 
remedies  in  respect  of  wrongful  discharge  or  escape,  466 — i(>S 

specially  prescribed  may  have  to  be  used,  466 
remove  water,  no  right  to  enter  on  property  of  other  person  to,  456 
river,  effect  of  tapping  bed  of,  461 
Scotland,  law  of,  as  to  discharge,  454  n. 

escape,  456  n. 
sea,  removal  of  barrier  against,  459 
sewage,  effect  of  Public  Health  Act  1875  on  non-liability  for  escape 

of,  463,  464 
statutory  powers,  effect  of,  on  liability  for  escape,  322 — 325, 464 
compensation  clause,  effect  of,  464 
knowledge  by  plaintiff  of  probable  damage,  462,  463 
works  constructed  or  maintained  improperly,  464, 465 

Immat.  that  damage  caused  by  wrongful  act  of  third  party, 
465 
stream,  discharging  into,  where  neighbour  has  riparian  rights,  454 
law  of  Pennsylvania,  454  n. 
effect  of  substituting  new  for  old  course  of,  462 
reproduction  in  new  course  of,  of  old  defects,  462 
surface,  effect  of  flooding  upper  mine  by  removing,  460, 461 
tarn,  effect  of  tapping  a,  461 

third  person,  non-liability  where  escape  due  to,  465, 466 
trespass  of    upper  owner,   effect  of,  on  liability  for  escape,  458, 
459,  593 
compensatn.  for  tr.  bars  right  of  subseq.  compensatn.,  459. 593 
non-liability  of  successor  in  respect  of  escape,  459 
unknown  underground  water,  letting  loose,  235 
unreasonable  user,  absence  of,  Immat.  on  liability  for  escape,  463 
upper  mine,  nopri.  fac.  right  to  discharge  water  from,  454 
jrri.  fac,  right  to  permit  escape  from,  466,457 
part  of   upper  mine,  effect  of  pumping  water  from  lower 
to,  454 
ris  major,  non-liability  when  escape  due  to,  465,  466 
waterleave  rent,  compensation  by  way  of,  for  wrongful  drainage,  467 
amount  how  fixed,  467 
form  of  inquiry,  467  n. 
Wat.  CI.  Act,  liability  under,  for  escape  of  water  present  artificially, 

341,  376,  377,  464 
right  under,  to  make  water  communications  between 
severed  minerals,  455 
way  of  necessity,  escape  through  user  of,  429,  4.58 
ways  in  ordinary  course  in  upper  mine,  effect  of  making,  458 
well,  no  liability  when  water  flows  from,  into  mine,  456 
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Neighbours — Fouling. 

artificial  channel,  no  pri.fac  right  to  foul  water  flowing  in,  451, 452 
semble  immat.  whether  injured  prsn.  has  enjoymt.  for  20  yrs., 

451,  452 
person    fouling   is  stranger,  or  owner 
where  flow  begins,  451,  452 
qtusre  as  to  fouling  by  intermediate  owner,  452 
custom,  right  to  foul  natural  surface  water  may  be  acquired  by,  450 
damages  for  wrongful  fouling,  450,  452 
drainage,  fouling  from  natural,  449  n. 

grant,  right  to  foul  natural  surface  water  may  be  acquired  by,  449 
injunction  to  restrain  wrongful  fouling,  450 

not  necessary  to  prove  actual  damage,  450 
measure  of  damages  for  wrongful  fouling,  450 

natural  surface  water,  riparian  owner  may  not  prL  fac.  foul  or  alter 
quality  of,  448,  449 
fouling  by  other  person  immat.,  449  n. 
percolating  water,  no  pri,fac.  right  to  foul,  460 
prescription,  right  to  foul  natural  surface  water  may  be  acquired  by, 
449,  450 
either  at  common  law  or  under  Act,  449 
Rivers  Pollution  Prevention  Act,  452, 453.    f See  Riv.  Poll.  Pi-er,  Act,) 
undefined  channel,  no  jm./ac.  right  to  foul  water  in,  450 
Neighbours — Support. 

barrier,  lessor  of  superjacent  mines  may  not  work  subjacent  so  as  to 

withdraw  support  from,  and  let  in  water,  272 
support  by  water,  884 — 888.    (See  Suppitrt.) 
Neighbours — Using,  Abstracting,  and  Diverting. 

artificial  channel,  pri,  fac,  right  to  abst.  or  divert  water  flowing  in, 
443 
watercourse  sometimes  on  same  footing  as  natural,  436 
Cornish  bounders,  right  of,  to  divert  water  within  bounds,  439 
custom  to  make  compensation  for  damage,  441  n. 
customary  right  to  compens.  in  resp.  of  percolating  w.  doubtf.,  443 

rights  in  surface  water,  439 
damages  for  interference  with  rights  in  artificial  watercourse,  448 

percolating  water,  443 
surface  water,  437,  439 
Devon  stanners,  no  right  of,  by  custom  to  divert  water  and  dig 

trenches,  439 
Duke  of  Cornwall,  rights  of,  to  take  use  and  divert  water,  405,  438 
expectation  followed  by  expend.,  claim  of  right  to  use  w.  from,  448  n. 
grant,  rights  in  artificial  watercoui'se  may  be  acquired  by,  443 

conditional  grant,  443 
percolating  water  may  be  acquired  by,  442 
surface  water  may  be  acquired  by,  438 

grant  from  riparian  to  non-riparian  owner,  438 
Inclosure  Acts,  course  of  streams  may  be  altered  under,  404,  438 
injunction  to  restrain  interference  with  acquired  rights  in  surface 

water,  439 
natural  rights    in  surface 
water,  437 
form  of,  437  n. 

immat.  that  no  actual  damage  proved,  437 
injunction  to  restrain  interference  with  rights  in  artif.  watercourse, 
448 
no  injunction  where  inconv.  or  injury,  except  in  clear  cases,  448 
inspection,  litigant  may  generally  obtain,  on  interl.  motn.,  437 
ancillary  liberties,  437,  438 
terms  usually  imposed,  438 

forms  of  order,  438  n.,  498  n. 
Irish  Acts,  diversion  and  use  of  water  under,  408,  409,  439 
laches  and  expenditure  may  bar  right  to  injunction,  448 
lessee,  absolute  right  to  artif.  watercourse  not  acquired  by,  447,  448 
machinery,  riparian  owner  may  use  stream  for  working  mining,  436 
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malice  immat.,  where  person  acting  within  his  rights,  442 
natural  surface  water  flowing  in  defined  course,  meaning  of,  435 
percolating  water,  pri.fac.  right  to  abstract  or  divert.  440,  459,  460 
brine-pumping  may  come  under  same  principle,  441,  442 
no  difference  between  preventing  water  from  reaching  and 

causing  water  to  leave,  440,  441 
whether  right  of  compensation  for  diversion  of,  can  be  obtained 
by  custom,  443 
prescription,  rights  in  artif.  watercourse  may  be  acquired  by,  443 

et  seq.    (See  Prescription.) 
surface    water   may    be   acquired   by,    438. 
(See  Prescription,) 
reasonable  degree,  right  of  riparian  owner  to  abstract  or  divert  in, 

437 
riparian  owner,  rights  of,  in  natural  surface  water,  436,  437 
river,  riparian  owner  may  not  tap  bed  of,  and  draw  off  water,  437 
sensibly  interfere  with  common  enjoyment,  rip.  owner  may  not,  437 

meaning  of  sensible  interference,  437  n. 
statutory  grant  of  water  rights,  438,  439 
stranger  may  not  abstract  water  from  artificial  water  course,  443 

liability  of,  to  person  who  conducts  water  under    mere 
permission,  443 
subterranean  water,  principles  applicable  to,  440  et  seq. 
superjacent  and  subjacent  owners,  percolation  as  between,  441 
surface  water,  rights  in  respect  of,  435 — 439 
tin-bounders,  rights  of,  to  divert  water  within  bounds,  439 
transport,  right  of  riparian  owner  to  use  stream  for,  436,  437 
undefined  course,  pri.  fac.  right  to  abstract  or  divert  water  in, 
439,  440 
acquisition  of  right  to  prevent,  440 
well  dry,  mining  operations  laying,  440,  441 
immat.  whether  well  ancient,  441  n. 
pits,  &c.,  effect  of  peril  fi-om  water  on  liability  to  sink,  222 
proprietary  or  possessory  land  for  drainage,  user  of.    (See  User.) 
rateable,  grantee  of  waterleave  not  in  general,  622 

but  laying  pipes  and  culverts  may  make  him,  as  to  land  containing 
them,  622 
rateability  as  to  watercourses,  616,  623 

trespass,  liability  for  influx  of  water  where  remov.  of  barrier  by,  458,  459, 

593 
compensation  for  t.  bars  right  of  subseq.  oompens.,  459,  593 

WATERCOUKSES,  rateability  as  to,  616,  623 

WATERLEAVE, 

grantee  of,  not  in  general  i*ateable,  622 

but  laying  pipes  and  culverts  may  make  him,  as  to  land  oontg.  them, 
622 
water  rent,  compensation  to  neighbour  by  way  of,  for  impper.  drainage, 

467 
amount,  how  fixed,  467 

WATERWAYS.    (See  Water.) 

malicious  injuries  to,  604,  605 

WATERWORKS.     (See  Sail,  and  Wat.  CI.  AcU.) 

Brine-Pumping  Act,  water  compy.  cannot  claim  compensation  under,  384 
comp.  may  acquire  mines  but  not  work,  96 

except  temporarily,  96 
construction  of,  by  loc.  authority,  341 — 343.     (See  Pub.  Health  ^v.  Act 
1883.) 

WATERWORKS  CLAUSES  ACT.    (See  Huil,  and  Wat  CI.  Acts.) 

WAY  OF  KECESSITY.    (See -V«?e**«Yy,  Wayof.) 
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WAYLEAVE.    (See  Airways ;  Bating ;  Roadways^ 

WAYLEAVE  RENT, 

damages  by  way  of,  for  improper  carriage  of  minerals,  431,  432 

amount,  how  fixed,  432 
outstroke,    lessor   may  have   compensation    by    way  of,  for  improper 
working  by,  216 

WAYS.    (See  Airways ;  Necessity,  Way  of;  Roadways.') 

"WAYS  AND  ROADS," 

meaning  of,  in  mining  lease,  234  n. 

WEAVER  NAVIGATION, 

trustees  of,  cannot  claim  compensation  under  Brine-Pumping  Act,  384 

WEIGHT, 

payment  of  wages  by,  in  coal  mines,  631 — 633.    (See  Coal  Mines  Reg, 
Acts.) 

WEIGHTS  AND  MEASURES  ACT, 
application  of,  to  coal  mines,  636 

WELLS, 

former  customary  rights  of  lonl  of  manor  of,  as  to  Mendip  mines,  578  n. 

WHIPPING, 

punishment  for  malicious  injuries,  604,  606 

WIDOW.    (See  Dowress,  Jointress.) 

WIFE.    (See  Married  Woman.) 

WILFUL  DAMAGE, 

to  appliances  under  Coal  Mines  Reg.  Acts,  668 

Met.  Mines  Reg.  Acts,  710 

WILL.    (See  Death;  Devolution;  Mortmain  Acts  ;   Will,  Tenant  at.) 
form  of  order  for  receiver  and  manaj^er  of  testator's  mines,  256  n. 
of  mines  executed  with  same  formalities  as  of  surface  property,  256  n. 
residuary  gift  in,  working  rights  by  tenant  for  life  under,  66,  67.    (See 
Life  or  Years,  Tenant  for.) 

WILL,  TENANT  AT, 

construction — tenancy  at  will  or  licence,  249 

Limit.,  running  of   Stat,  of,   when  tenancy  at  will    by  entry  under 

unen rolled  bargain  and  sale,  582 
possession  of  mines  or  quarries,  right  of,  is  in,  46,  47,  82,  588 
property  in  severed  minerals,  no  right  of,  in,  65 
trespass  or  account  against  stranger  at  instance  of,  588 
user  by,  right  of,  82 

"  WIN," 

meaning  of,  220,  223 

WINCHESTER.    (See  U7iiv.  and  Coll.  Estate*  Act.) 

WINDING-UP  OF  COST-BOOK  AND  STANNARY  COMPANIES, 

accident  sick  or  benefit  club,  deduction  from  wages  for,  not  assets  in,  533 
action  to  determine  question  arising  in,  Stann.  Court  may  direct,  533 
agent,  principal,  no  priority  for  wages  of,  533 

attachment  of  debt  where  contributory  of  one  oo.  a  creditor  of  other,  533, 
534 
not  to  prejudice  set-ofE  or  lien  or  charge,  634 
charge,  Stann.  Court  may  adjudicate  on  validity  and  extent  of,  533 
compensation  under  Work.  Comp.  Act  1906,  to  be  paid  in  priority  in,  532 
contribution,  when  enforced  in,  510 
costs  where  proceedings  in  wrong  court,  482 
debts,  when  stann.  co.  formerly  deemed  unable  to  pay,  532  n. 
disputed  debts  or  claims,  power  to  adjudicate  on,  533 
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WINDING-UP  OF  COST-BOOK  AND  STANNARY  COU? ASlEH—cotUinued, 
former  member  of  stann.  eo.,  when  liability  of,  ceases,  532 
further  proceedings  against  company  may  be  restrained  after  petition  to 

wind  up,  532 
High  Court,  cost-book  co.  outside  stann.  limits  may  be  wound  up  in.  532 

stann.  co.,  when  may  be  wound  up  in,  481,  532 
inspection  not  necessarily  granted  because  winding  up  petition  pre- 
sented, 503 
interpleader,  533 

trial  of  action  or  issue  directed  upon,  533 
issue  to  determine  question  arising  in,  533 
jury,  conclusiveness  of  finding  of,  in  question  arising  in,  533 
lien,  Stann.  Court  may  adjudicate  on  validity  and  extent  of,  533 
li(luidator,  Registrar  of  Stannnries  Court  may  act  as,  477 
manager,  no  priority  for  wages  of,  533 
mine  club,  deductions  from  wages  for,  not  assets  in,  533 
purser,  no  priority  for  wages  of,  533 
registration  and,  effect  of,  on  former  cost-book  member,  501, 510  n.,  516 

liability  in  independent  proceeding,  501 
relinquishment  of  shares  within  six  weeks  of,  ineffectual,  526 
secretary,  no  priority  for  wages  of,  633 
special  case  481 
Stann.  Court,  in,  474,  477,  480—482,  531—534 

amount  of  capital  and  situation  of  regist.  office  immat..  480,  481 
comp.  **  formed  for  working  **  in  stann.  and  not  working  &c.  else* 
where,  480,  481,  532 
meaning  of  "  formed  for  working  "  in  stann.,  481,  481  n. 
costs,  477  n.,  478  n.,  482 
court,  by  what,  jurisdiction  exercised,  474 

jurisdiction  of,  same  as  High  Court,  477 
enforcement  of  orders,  479 

formerly  comp.  must  have  been  "engaged  in  working**  within 
stann.,  481  n. 
meaning  of  "  engaged  in  working,"  481  n. 
immat.  whether  co.  ever  possessed  mine  in  stann.,  481 
reason  for  not  giving  concurrent  jurisdiction  to  High  Court,  481 
stay  of  proceedings,  532 

transfer,  where  proceedings  in  wrong  court,  481,  482 
wages,  deductions  from,  for  mine  club  or  accident  sick  or  benefit  fund, 
533 
determination  of  questions  as  to,  in  voluntary  winding  up,  533 
three  months,  priority  of  payment  for,  532,  533 
sum  required  for,  may  be  charged  on  assets,  532 
wrong  court,  effect  of  proceeding  in,  481,  482 

WIRKSWORTH,  557  et  neq. 

"  WITHIN  AND  UNDER," 
construction  of,  18 

WITNESSES.     (See  Barmate  Courts;    Coal  Mines  Reg,  Acts;   Met.  Mines 
Reg,  Acts  ;  Stannary  Courts,^ 

WOLSINGHAM, 

tithe-ore  due  by  custom  in,  578,  626 

WOMEN.     (See  Coal  Mines  Reg,  Acts;  Met,  Mines  Reg.  Acts,) 
Factory  and  Workshop  Act,  730 

WOODS,  COMMISSIONERS  OF.    (See  Crown ;  Gloucestershire  Rights  ^t.) 

WORK,  COVENANT  TO.    (See  Lease,) 

WORKABLE, 

meaning  of,  227 
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WORKING.  (See  Bisliop;  Co-owner;  Copyholder;  Ctistom ;  Customunj 
Freeholder;  Dean  and  Cfuipter;  Harbour  Companies;  Highway t ; 
Leate ;  Lessee ;  Licence  ;  Life  or  Years,  Tenant  for ;  Mortgage ; 
Parson;  Parttier;  Prescriiition;  Purchaser;  Rail,  and  Wat,  CI. 
Acts;  Simple,  TenaJtt  in  Fee;  Tail,  Tenant  in;  Trespass;  Trustee; 
Vendor  ;  Wastes ;  Will,  Tenant  at ;  and  see  Table  of  Contents.) 
Court  will  not  superintend,  232,  233 

WORKING    PLACES, 

securing  roofs  and  sides  of,  665 

WORKMAN.  (See  Coal  Mines  Reg.  Acts ;  Employer ;  Employers  and 
Wtrrkmen  Act;  Employers'  Liability  Act;  Fact,  and  Work,  Act; 
Met.  Mines  Reg,  Acts  ;  Truck  Acts.) 

"WORKMANLIKE    MANNER."    {See  Lease.) 

WORKMEN'S   COMPENSATION  ACT,  532,  736 

WORKSHOP.    (See  Fact,  and  Work.  Act.) 

WORSELWORTH,  575 

WRIT  OF  POSSESSION.    (See  Recovery  of  Possession.) 

WRITING.    (See  Employers'  Liability  Act ;  Frauds,  Statute  of;  lYuck  Acts.) 

WRONGFUL   ABSTRACTION.    (See  Trespass.) 

WRONGFUL  POSSESSION.  (See  Establishment  of  Title;  Limit,,  Stat,  of: 
Recovery  of  Possession,) 

YEAR  TO  YEAR,  TENANT  FROM, 

construction — tenancy  from  year  to  year  or  licence,  249 
possession  of  mines  or  quarries,  right  of,  in,  46,  82,  588 
trespass  or  account  against  stranger  at  instance  of,  588 
user,  right  of,  82 

YEARS,   TENANT    FOR.    (See  life  or  Years,  Tenant  for,) 

ownership  of  mines  during  Ir.  statutory  term  under  44  k  46  Vict.  c.  47... 

46 
position  of,  as  regards  open  mines  and  quarries  similar  to  that  of  ten. 

for  life,  63 
right  of  lessee  of  open  mines  to  work  under  It.  Act,  23  &  24  Vict. 

c.  154. ..63 

YORKSHIRE, 

action  for  account  of  tithe-ore  in,  578 

inspection  of  mine  by  impropriator,  578 

obsolete  customs  in,  578  n. 

tithe-ore  due  by  custom  in  Arkilgarthdale  in,  578,  625 

YOULGREAVE,  557  et  seq, 

**  YOUNG  PERSON."    (See  Coal  Mines  Reg.  Acts,) 
Fact,  and  Work.  Act,  730 

ZINC, 

Acts  as  to  royal  mines  do  not  apply  to,  53 


THE  END. 
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